
On 9 August 2011 08:36, John Mathieson <John.Mathieson@fedcourt.gov.au> wrote:
Dear 

I refer to your emails of 26 July 2011 and 8 August 2011.

From the enquiries and searches made prior to my responding to you on 25 July 2011, the only record of telephone calls between
you and anyone in the former Chief Justice's chambers during the period you nominated, i.e. 1 January 2006 to 1 April 2006, that
was able to be found were those recorded in the log of calls from litigants which I referred to in my response.  I provided you with
an extract from that log of the only two calls recorded in that period.

Following receipt of your email of 26 July 2011 I initiated some additional enquiries.  These included discussions with some staff
who continue to be employed by the Court and who had worked in the former Chief Justice's chambers at various times over the
several years prior to the former Chief Justice's retirement about the systems in place in those chambers to record incoming and
outgoing phone calls.  Unfortunately it has taken a little time to obtain and assess the results of all of these additional enquiries.

The discussions with staff confirmed that the only record of calls maintained within the former Chief Justice's chambers was the log
of calls from litigants referred to above, that no outbound call log was maintained and that file notes were created where necessary
to record details of outgoing calls as well as some lengthy or more detailed incoming calls.

Despite the further enquiries made, no journal or similar record of the former Chief Justice's associates has been able to be found
which records phone calls made or received from you during the period you nominated and no file notes or other record have been
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able to be found of any phone calls between you and any of the former Chief Justice's associates during that period.  The only
record found of any telephone calls in or out of the Chief Justice's chambers from or to you during that period were the two calls
shown in the inbound log covered by my response of 25 July 2011.

In these circumstances I cannot assist you further.

Regards,

John Mathieson

John Mathieson
Deputy Registrar,
Federal Court of Australia
john.mathieson@fedcourt.gov.au
Phone (02) 9230-8336
www.fedcourt.gov.au

From: 
Sent: Monday, 8 August 2011 12:13 AM
To: John Mathieson
Subject: Re: Request for Personal Information

Dear Registrar Mathieson

I request my personal information retained the outbound call log of the Black CJ's chambers and the journal of the
associates to Black CJ between 1 January 2006 to 1 April 2006.

Yours sincerely

On 26 July 2011 01:19,  wrote:
Dear Registrar Mathieson

Thank you very much for your email.  However, what I am really after is the outbound call log.  Isn't there a log of
calls to litigants from the former CJ's chambers rather than the other way round?  If there is no outbound call log,
isn't there a journal of the former associates to the former CJ?

Kind regards
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The information contained in this e-mail message and any accompanying files is or may be confidential. If you are not the intended recipient, any use, dissemination, reliance,
forwarding, printing or copying of this e-mail or any attached files is unauthorised. This e-mail is subject to copyright. No part of it should be reproduced, adapted or
communicated without the written consent of the copyright owner. If you have received this e-mail in error please advise the sender immediately by return e-mail or telephone
and delete all copies. Fairfax Media does not guarantee the accuracy or completeness of any information contained in this e-mail or attached files. Internet communications
are not secure, therefore Fairfax Media does not accept legal responsibility for the contents of this message or attached files.
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From: John Mathieson
Sent: Wednesday, 5 September 2012 8:35 AM
To: 
Subject: FOI Request - Internal Audit Reports

Attachments: Schedule of Documents for Access Decision.doc
Dear 

As advised in my earlier emails to you, I am authorised under section 23(1) of the Freedom of Information Act 1982 (FOI Act) to make
decisions in relation to requests under the FOI Act on behalf of the Federal Court of Australia (the Court).

You requested access to documents under the FOI Act relating to internal audit reports compiled by officers of or consultants to the
Court.  On 13 August 2012, in conjunction with advising of my decisions to impose charges and to reduce by 50% the charges
imposed, I provided you with a table of the documents which had been identified as being within the scope of your request.  These 19
documents were identified by the Court’s Chief Finance Officer and his staff by searching the Court’s records for internal audit and
audit committee meetings from June 2007 to July 2012, electronic folders in which internal audit and audit committee records for that
period are stored and retained and by relying on their own knowledge.

Summary of my Decisions

The attached Schedule of documents provides, as necessary, more detailed and accurate descriptions of each document that falls
within the scope of your request and the access decision for each of those documents.  As you will see I have decided to grant you
assess in full to documents numbered 1 to 17 and the document numbered 19 and access to an edited copy of the document
numbered 18.  More information, including the reasons for my decision, is set out below.

Decisions and Reasons for Decisions

As noted in the summary above, I have decided to grant you access in full to the documents numbered 1 to 17 and 19 in the
Schedule.

The document numbered 18 in the Schedule is a report on ICT Controls (ICT Controls report) compiled in June 2012 by 
, the Court’s current Internal Auditor.  At the time of its compilation it was indicated by its author that it contained some

confidential information and that, for this reason, that author had marked it as a ‘Confidential Report’.

Under subsection 37(1) of the FOI Act a document is exempt if its disclosure under that Act would, or could reasonably be expected,
to prejudice the proper administration of the law in a particular instance or endanger the life or physical safety of any person.

In addition, under paragraph 47E(d) of the FOI Act, a document is conditionally exempt if its disclosure under that Act would, or could
reasonably be expected, to have a substantial adverse effect on the proper and efficient conduct of the operations of an agency. 
Under subsection 11(5) of the FOI Act a document that is conditionally exempt must nevertheless be disclosed unless, in the
circumstances, access to the document at that time would, on balance, be contrary to the public interest.

The Australian Information Commissioner (the Commissioner) has issued guidelines under section 93A of the FOI Act, to which regard
must be had in exercising any power under that Act.  Of relevance, those guidelines explain that an agency’s operations may not be
substantially adversely affected if the disclosure of a document would, or could reasonably be expected, to lead to a change in the
agency’s processes that would enable those processes to be more efficient.  Further those guidelines explain that where disclosure of
the documents reveals inefficiencies, the “proper and efficient” element of the provision in paragraph 47E(d) will not be met and the
public interest factors of accountability and transparency are weighted towards disclosure.

The Court is a court of law with a wide civil jurisdiction under federal laws, as well as a limited federal criminal jurisdiction, which deals
with many legal disputes of significance to the Australian economy and to the parties to those disputes and which have significance
interest to the community generally.  The Judges of the Court are prominent persons in the Australian community.  Because of their
judicial work and that prominence, those Judges are at significantly greater risk than other members of the community of malicious
action by disaffected persons.  The efficient operation of the Court’s computer systems is critical to the exercise by the Court of its
judicial function.  Any interference with equipment located in the data centres in buildings from which the Court operates would impact
on the efficiency of those computer systems and that impact could be catastrophic.

The ICT Controls report examines the work practices adopted and infrastructure in place in the Court to safeguard the security, during
preparation and before delivery, of draft judgments in proceedings which have been heard by the Court.  In addition the report
examines access controls in relation to some Judges’ chambers and the data centre in the Law Courts Building in Queens Square,
Sydney.  In reporting on that examination and in its recommendations, the report:
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·         discusses in some detail the Court ICT infrastructure;
·         suggests scenarios which may present risks to the security of draft judgments; and
·         identifies the location in the Law Courts Building in Sydney of the data centre which supports the Court’s computer systems in

that building and nationally, some security equipment and security access to Judges’ chambers.

The disclosure of the ICT Controls report could reasonably be expected to:

·         prejudice the proper administration of the law in a particular instance and endanger the life or physical safety of a person by:
identifying the location within the Law Courts Building in Sydney of the data centre and security equipment;
discussing security access to Judges’ chambers;
providing scenarios which put at risk the security of draft judgments which are in preparation; or
identifying detail of security safeguards and protections, as well as the vulnerabilities that exist with these, in the Court’s
ICT infrastructure

and allowing:
a disaffected person to interfere with equipment in that data centre which will impact adversely (potentially
catastrophically) on the operation of the Court’s computer systems;
a disaffected person to act maliciously towards Judges or staff of the Court resulting in death or injury; or
a person with an direct or indirect interest in a dispute which has been heard by the Court or a person on their behalf to
obtain inappropriately information about a decision that the Court is considering; and

·         have a substantial adverse effect on the proper and efficient conduct of the operation of the Court through:
identifying the location within the Law Courts Building in Sydney of the data centre and security equipment;
discussing security access to Judges’ chambers;
providing scenarios which put at risk the security of draft judgments which are in preparation; or
identifying detail of security safeguards and protections, as well as the vulnerabilities that exist with these, in the Court’s
ICT infrastructure

and allowing:
a disaffected person to interfere with equipment in that data centre which will impact adversely (potentially
catastrophically) on the operation of the Court’s computer systems;
a disaffected person to act maliciously towards Judges or staff of the Court resulting in death or injury; or
a person with an direct or indirect interest in a dispute which has been heard by the Court or a person on their behalf to
obtain inappropriately information about a decision that the Court is considering.

The above expectations are not mere assertions or speculative possibilities but are made reasonably based on the knowledge that I
hold of past and present actions and activities relating to the operations of the Court.

The provision to the Court of the ICT Controls report has led and will lead to change in the Court’s systems, processes and operations
for increased effectiveness.  Its public disclosure will not improve this or create further efficiencies but rather will prejudice the Court’s
operations, its security and the safety of its Judges and staff.

The ICT Controls report is thus both exempt under subsection 37(1) and conditionally exempt under paragraph 47E(d) of the FOI Act.

Subsection 11B(3) of the FOI Act lists factors that favour access being given to a document under that Act and, as relevant to this
request, these include promoting the objects of the Act, informing the debate on a matter of public importance and promoting effective
oversight of public expenditure.  Subsection 11B(5) requires that in considering whether access to a document would, on balance, be
contrary to the public interest consideration must be given to any guidelines issued by the Commissioner under section 93A of the FOI
Act.  .The Commissioner has issued relevant guidelines which include a non-exhaustive list of factors against disclosure which, as
relevant to the ICT Controls report and the discussion above, includes prejudice to security or safety and impediment to the
administration of justice generally.

I have decided that, in so far as the ICT Controls report is conditionally exempt, its disclosure would, on balance, be contrary to the
public interest.

As I have decided that the document is, firstly, exempt and, secondly, conditionally exempt and that its disclosure would be contrary to
the public interest, access to it is refused.  I have, as I am required to do, given consideration to whether an edited copy of the
document could be given to you under section 22 of the FOI Act.

I have decided that it is reasonably practical to prepare an edited copy of the ICT Controls report with deletions of:

·         security safeguards and protections, as well as the vulnerabilities that exists with these, in the Court’s ICT infrastructure;
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·         suggested scenarios which would present risks to the security of draft judgments; and
·         identification of the locations in the Law Courts Building in Sydney of the data centre which supports the Court’s computer

systems in that building and nationally, some security equipment and access vulnerabilities to Judges’ chambers.

I have therefore decided that that edited copy of the ICT Controls report should be provided to you.

Outstanding Charges

You paid a deposit of $46.40 on 23 August 2012.  On 13 August 2012 (as noted in the summary above) I decided to reduce by 50%
the charges payable.  Now that your request has been decided, the actual amount for processing has been calculated to be $164.22
as follows:

Search and Recovery (@ $15 per hour)

Search and recovery                                          0.75hrs             $11.25

Preparation of schedule of documents               1hr                    $15.00

Subtotal                                                                                               $26.25

Decision Making (@ $20 per hour)

Examination of documents                                14.75hrs            $295.00

Preparation of decision                                     3.5hrs               $70.00

Preparation of documents for release                 1.5                    $30.00

Subtotal                                                                                               $395.00

Combined total                                                                                    $421.25

Less 50%                                                                                              $210.63

Total                                                                                                    $210.62

Less deposit paid                                                                                 $ 46.40

AMOUNT NOW PAYABLE                                                                     $164.22

Your Review Rights

If you are dissatisfied with my decisions, you may apply for internal review or Information Commissioner review of those decision. The
Court encourages you to seek internal review as a first step as it may provide a more rapid resolution of your concerns. 

Under section 54 of the FOI Act, you may apply in writing to the Court for an internal review of my decisions. The internal review
application must be made within 30 days of the date of this advice.

Where possible please attach reasons why you believe review of the decision is necessary. The internal review will be carried out by
another officer within 30 days.]

Information Commissioner Review

Under section 54L of the FOI Act, you may apply to the Australian Information Commissioner to review my decisions. An application
for review by the Information Commissioner must be made in writing within 60 days of the date of this advice, and be lodged in one of
the following ways:

            online:            https://forms.australia.gov.au/forms/oaic/foi-review/

            email:             enquiries@oaic.gov.au

post:             GPO Box 2999, Canberra ACT 2601

            in person:       Level 3, 175 Pitt Street, Sydney NSW
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More information about Information Commissioner review is available on the Office of the Australian Information Commissioner
website. Go to www.oaic.gov.au/foi-portal/review_complaints.html#foi_merit_reviews.

Providing Documents to You

Following payment of the outstanding charge of $164.22 I will provide copies of documents numbered 1 – 17 and 19 in the Schedule
and an edited copy of document numbered 18 the Schedule to you electronically in PDF format.

Questions About These Decisions

If you have any questions or wish to discuss my decisions, please contact me by phone or email.

 

Regards,

John Mathieson

John Mathieson
Deputy Registrar
Principal Registry
Federal Court of Australia
john.mathieson@fedcourt.gov.au
Phone 02 9230 8336
www.fedcourt.gov.au
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From: John Mathieson
Sent: Wednesday, 26 September 2012 1:07 PM
To: 
Subject: Freedom of Information Request

Attachments: Schedule of Documents for Access Decision 260912.pdf
Dear 
 
As advised in earlier emails to you, I am authorised under section 23(1) of the Freedom of Information Act 1982 (FOI Act) to make
decisions under the FOI Act on behalf of the Federal Court of Australia (the Court).

Background

You requested access under the FOI Act to:

“all documents (including drafts, diary notes and text messages) created by, sent to and sent from officers and employees of the
Federal Court (and consultants or advisers to the Federal Court) related to the following:

1.       The external and internal management of public and media interest in Justice Bernard Murphy, following disclosures in
The Australian newspaper and elsewhere last month involving the law firm Slater & Gordon, the Prime Minister Julia
Gillard, and the law firm Maurice Blackburn. This would include all documents related to the development of a media
release issued on behalf of Justice Murphy.

2.       The external and internal management of public and media interest in Justice Bernard Murphy, following his appointment
to the Federal Court (and prior to disclosures in The Australian and elsewhere).

3.       The circumstances surrounding the appointment of Justice Bernard Murphy, from long-listing to short-listing to
appointment.

4.       The curriculum vitae and other material such as references and supporting documents provided by Mr Murphy or by
others in support or otherwise of Mr Murphy, prior to his appointment and subsequent to his appointment.”

 
On 14 September 2012 I advised you of the transfer of part of that request to the Attorney-General's Department.  As a result, the only
part of your request that remains with the Court is:

the part set out in item 1 of the request; and
the part set out in items 2, 3 and 4 of the request that does not relate to the appointment of Justice Murphy as a judge of the
Federal Court. 

Documents Identified and Destroyed
 
I have identified a total of 77 documents as being within the scope of your request.  The majority of these are emails or attachments to
emails and many of the emails are replies to or messages forwarding earlier emails in the chain.  The count of “documents’ is
therefore arbitrary as many contain multiple communication items with many of these appearing numerous times.  The “documents”
are gathered together in two sets, reflecting the two principal participants in the exchange of emails, but include all (with some
exceptions detailed below) emails, attachments and messages sent or received from others.  Those principal participants and the
documents are described in the attached Schedule.  For each set, the schedule identifies, for emails and messages, each ‘new’
communication item but does not repeat in detail earlier emails being replied to or forwarded (but it does identify particular items
where necessary to give context and confirms that a trail of earlier emails is included where this is the case).  Other documents in
each set are described in the schedule generically but as accurately as possible.

These documents were identified by another of the Court’s Deputy Registrars, ; the Family Court/Federal
Magistrate’s Court’s Media & Public Affairs Manager, , (who was providing assistance to the Court on 20 and 21 August
2012 during the absence on leave of Bruce Phillips); the Court’s Director Public Information, ; Justice Murphy; Chief
Justice Keane; and Chief Justice Keane’s staff by searching electronic folders and other records for the relevant periods and by
relying on their own knowledge.

No documents could be found in regard to the external and internal management of public and media interest in Justice Murphy’s
appointment announced on 7 April 2011.  A swearing in ceremony was held on 14 June 2011 (a transcript of that ceremony is
available on the Court’s website at http://www.fedcourt.gov.au/aboutct/judges_papers/speeches_murphyj1.html).  Invitations to attend the
ceremony were extended to the family and friends of Justice Murphy, the Court’s Victoria based judges and former judges; and as a
number of judicial officers of other courts and officials.  Notice of the ceremony was included in court lists published on the internet
and in newspapers.  Arrangements for this event did not include any media or other public promotion, either in advance or
subsequently.
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No documents could be found within scope of items 3 and 4 of your request which do not relate to the appointment of Justice Murphy
as a judge of the Federal Court.

 received three SMS messages and sent two SMS replies and all, if not destroyed, would have been within scope of your
request.  The first of those message received by him was from  and sent by her at 3.16 pm on 20 August 2012 and he
replied at 3.32 pm on that same day (extracts of the message sent and reply received by Denise Healy are available – see item 54 in
the schedule).  The second such message received by  was from  and sent by her at 11.41 am on 21
August 2012 (an extract of the message sent by  is available – see item 26 in the schedule).  The third and last of
those message received by him was again from  and sent by her at 12.27 pm on 21 August 2012 and he replied also at
12.27 pm on that same day (extracts of the message sent and reply received by  are available – also see item 54 in the
schedule).  All messages received and the replies sent were all deleted by  on or shortly after 20 or 21 August 2012
respectively.

An email was sent by  to  at 1.20 pm on 21 August 2012 (see item 66 in the schedule) however, despite
comprehensive searching of relevant electronic folders following receiving your request, its receipt by  could not be
confirmed nor could the message be found.  It may have been deleted and removed from the relevant ‘deleted items’ folder at some
time before your request was received or it may have never been received.  Its contents, as sent by , are available as
mentioned above.

Decision

I have decided, as indicated in the schedule, to grant access in full to all of the documents identified.

Outstanding Charges

‘The Australian’ newspaper paid the deposit of $39.90 on 16 September 2012.  Now that your request has been decided, the actual
amount for processing has been calculated to be $159.85 with an outstanding amount of $119.95 as follows:

Search and Recovery (@$15 per hour)
Search and recovery                                          1.5 hrs                          $22.50
Preparation of schedule of documents                 2.0 hr                            $30.00

Subtotal                                                                                   $52.50
Decision Making (@ $20 per hour)
Examination of documents                                6.5 hrs             $130.00
Consultation with third parties                            1.0 hr                $20.00
Preparation of documents for release                 1.5 hrs               $30.00
Preparation of notice of access decision               1 hr                 $20.00

Subtotal                                                                    $200.00
Less deduction of first 5 hours                                      $100.00

            Adjusted subtotal                                                                      $100.00
Access and Deliver Charges
Electronic production (@ $0.03 per page)           245 pages                          $7.35
Total                                                                                                    $159.85
Less deposit paid                                                                                  $39.90
AMOUNT NOW PAYABLE                                                                     $119.95
 

Payment should be made by:

cheque drawn in favour of "Federal Court of Australia", crossed "Not Negotiable" and forwarded to me at the address below; or 

by electronic funds transfer to the Court's bank account below:
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If paying by electronic funds transfer please email payment details to me and accounts@fedcourt.gov.au.

Your Review Rights

If you are dissatisfied with my calculation of the charge or the searches the Court did to locate documents related to your request, you
may apply for internal review or Information Commissioner review of the decision. The Court encourages you to seek internal review
as a first step as it may provide a more rapid resolution of your concerns.

Internal Review

Under section 54 of the FOI Act, you may apply in writing to Court for an internal review of my decision. The internal review application
must be made within 30 days of the date of this letter.

Where possible please attach reasons why you believe review of the decision is necessary. The internal review will be carried out by
another officer within 30 days.

Information Commissioner Review

Under section 54L of the FOI Act, you may apply to the Australian Information Commissioner to review my decision. An application for
review by the Information Commissioner must be made in writing within 60 days of the date of this letter, and be lodged in one of the
following ways:

            online:            https://forms.australia.gov.au/forms/oaic/foi-review/

            email:             enquiries@oaic.gov.au

post:             GPO Box 2999, Canberra ACT 2601

            in person:       Level 3, 175 Pitt Street, Sydney NSW

More information about Information Commissioner review is available on the Office of the Australian Information Commissioner
website. Go to www.oaic.gov.au/foi-portal/review_complaints.html#foi_merit_reviews.

Providing Documents to You

Following payment of the outstanding charge of $119.95 I will forward to you copies of all of the documents described in the schedule
in PDF format.

Questions About This Decision

If you have any questions or wish to discuss this decision, please contact me by email or phone.

 

Yours sincerely,

John Mathieson

 
John Mathieson
Deputy Registrar
Principal Registry
Federal Court of Australia
Locked Bag A6000
Sydney South    NSW    1235
john.mathieson@fedcourt.gov.au
Phone 02 9230 8336
www.fedcourt.gov.au
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Under section 54L of the FOI Act, you may apply to the Australian Information 
Commissioner to review my decision. An application for review by the Information 
Commissioner must be made in writing within 60 days of the date of this letter, and be lodged 
in one of the following ways: 

 online:  https://forms.australia.gov.au/forms/oaic/foi-review/ 
 email: enquiries@oaic.gov.au  
 post: GPO Box 2999, Canberra ACT 2601 
 in person:  Level 3, 175 Pitt Street, Sydney NSW 
 
More information about Information Commissioner review is available on the Office of the 
Australian Information Commissioner website at www.oaic.gov.au/foi-
portal/review_complaints.html#foi_merit_reviews 
 
The State of Victoria also has in place separate Freedom of Information legislation which 
applies to official documents of that State and its agencies.  Access to documents under this 
legislation requires a request to be directed to the Victorian Government agency which 
created or has possession or control of the relevant document.  Similarly to the 
Commonwealth legislation, the Victorian legislation also does not apply to documents which 
are publically available.  You can obtain information about accessing documents under the 
Victorian legislation online at http://www.foi.vic.gov.au/home/ or by contacting the Victorian 
Department of Justice at GPO Box 4356, Melbourne Vic 3001; telephone 03 8684 0063 or 
email enquiry@foi.vic.gov.au. 
 
 
 
 
 
John Mathieson 
Deputy Registrar  
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From: John Mathieson
Sent: Monday, 6 May 2013 4:47 PM
To: 
Subject: Freedom of Information Request

Attachments: document2013-05-03-154200.pdf

Dear ,

Authority

I am authorised under section 23(1) of the Freedom of Information Act 1982 (FOI Act)  to make decisions on behalf of
the Federal Court of Australia (Federal Court) in relation to FOI requests.

Request

On 6 April 2013 you requested access to various documents relating to or connected with proceedings at first instance
and on appeal in the Federal Court between  and  and

 as well relating to changes to information on the Court's website about Form 55 made on 10
February 2010.  Specifically you sought access to:

·         all the documents, notes, files, diary notes, electronic info as defined by “Information” in the FOI definition, that
was generated or used or received concerning the Motion filed by  in Proceeding No 

 and the rejection of it by Justice Marshall

·     all the information exchanged between the Court and  and everything that related to the origin and
placement of copies of 2 judgments (involving you and  and you and ) on the court
correspondence folder relating to the proceedings

·     all records, notes and internal reviewing that led to the amendments to the Guide to Form 55 on the Court's
website on 10 February 2010 other than the email chain copies of which were provided to you under cover of
letter from me dated 11 January 2011

·     all internal and external communication concerning the filing of the appeal and fee waiver by Mijac on 12 August
2009 and the decision of Registrar Allaway refusing the fee waiver

·     all correspondence and internal notes within the Registry about your correspondence seeking answers on
prodedural issues and the filing of your appeal

Applicability of FOI Act

The Federal Court (including its registries and staff) is a prescribed authority for the purposes of the FOI Act but its
judicial officers are not (see subsection 5(1) FOI Act).   Importantly the FOI Act does not apply to any request for access
to a document of the Court unless the document relates to matters of an administrative nature (see also subsection
5(1)) and, since 12 April 2013, the handling of judicial complaints (see subsection 5(1A) FOI Act).

Any documents in existence covered by those parts of your request that are mentioned in the first, second, fourth (with
the exception of any relating to the fee waiver) and fifth of the dot points above are not documents of an administrative
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nature.  All such documents were filed in or lodged for filing in the Court in relation to a proceeding or relate to the
filing, rejecting, processing or handling of those documents or a proceeding.  As such the FOI Act does not apply to them
and no request under that Act can validly be made in relation to them (see paragraph 2.6, Guidelines issued by the
Australian Information Commissioner under section 93A of the FOI Act; Loughnan v Altman [1992] FCA 985; Bienstein v
Family Court of Australia [2008] FCA 1138 and Klein v Official Secretary to the Governor-General [2012] FCAFC 184).

Access to Court Documents etc Otherwise

Even though the FOI Act does not apply to court documents, as you are aware, they may nevertheless be accessed.

Access to court documents in proceedings in the Federal Court is governed by the Federal Court Act 1976 (particularly
sections 17 and [since 12 December 2012] 37AA to 37AL) and the Federal Court Rules 2011 (particularly Rule 2.32). 
Under the latter a party to a proceeding may inspect any court document in a proceeding except a document for which
a claim of privilege has been made but not decided by the Court, such a document that the Court has decided is
privileged or a document that a court has ordered is confidential.  Other documents in relation to a proceeding (such
as correspondence) can be inspected by leave.  Except for transcript (which is available for purchase from the Court's
transcript provider) a person may obtain a copy of any document that that person is entitled to inspect on payment of
the required file production and copy charges imposed by the Federal Court and Federal Circuit Court Regulation 2012.

In this regard I note that you have spent extended periods inspecting the court documents in the relevant proceedings
as well as, with leave, the other documents held by the Court in relation to those proceedings and that you have
obtained copies of all documents from the court files which you inspected and requested be copied.

You (or others appropriatly authorised by  to do so on its behalf) are at liberty to avail yourself of the right to
inspect such documents at any time during ordinary business hours at the Victoria District Registry of the Court (which
currently is the 'propery place' for these proceedings under the Rules of Court) or, by arrangement, another District
Registry.

It will, however, not be possible for you or any other person appointed by  to inspect and obtain a copy as above
of the Notice of Motion received by the Court in proceeding  from  on about 25 August
2009.  The reason for this is that that Notice of Motion is not in the possession of the Court and it does not have a copy
of it.

The Notice of Motion was sent to the Court via the Court's eFiling application through which, then, documents could be
filed electronically under Order 1 rule 5AC.  That application was decommissioned in July 2010 and replaced for that
purpose with the Court's current eLodgment application.

eFiling was designed to mirror the functions which occurred on presentation of a document for filing to the Registry
counter where any document presented is:

examined

if it can be accepted for filing, it is processed by collecting any fee payable on it; stamping the document with
details of the date of filing; (if required) sealing the document; (again if required) endorsing the document with
any hearing date, time etc and signing (or issuing) it; and returning copies

but, if it cannot be accepted for filing, it is returned.
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On a document being received electronically by the eFiling application it was allocated a unique identifier and stored
temporarily.  Court staff checked eFiling for any new document received regularly.  Any such document was then
examined electronically and it was decided whether that document could be accepted for filing.  If it could be accepted,
any required fee was processed; the electronic copy of the document in eFiling was processed electronically to stamp
and (if necessary) seal and endorse it with hearing date etc; the modified copy of the document was saved permanently
into a folder, printed, the printed copy placed on the Court's paper file and an electronic copy of the modified
document returned to the sender for printing and service as required.  If however the document was not accepted the
sender was notified of this and no further action was taken.  Unaccepted documents were purged from eFiling at
regular intervals through routine maintenance.

As the Notice of Motion was not accepted it was never processed in eFiling, a hard copy was never placed on the
proceedings court file and the document was never saved permanently by the Court.  The temporary copy retained for
the purpose of the examination of the document would have been purged in normal system maintenance or, if for any
reason this did not occur, on the decommissioning of the eFiling application.  Electronic searches across all relevant
folders have confirmed that the Court no longer retains that temporary file.

I note that this was explained to  through its lawyer, , by a
letter from the Australian Government Solicitor (AGS) dated 21 February 2013.

Website Changes

Following receiving a request from you for access to the files of the Court's Principal Registry concerning the
amendment to the “Guide to Form 55” made in 15 February 2010 and after exhaustive searches and enquiries, under
cover of letter dated 11 January 2011 I provided you with copies of a number of webpage snapshots and emails as
follows:
 

snapshots from  the Court’s webpage archives of the published “Guide to Form 55” taken on:
7 December 2009
8 December 2009
15 February 2010
21 June 2010
1 September 2010

 
emails (in reverse chronological order):

 to  15 February 2010
 to  10 February 2010

 to  10 February 2010
 to  10 February 2010
 to  10 February 2010
 to  10 February 2010
 to  10 February 2010

 to  9 February 2010
 to  8 February 2010

 to  5 February 2010
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 to  5 February 2010
 
I also advised in that letter that there was no ‘file’ in relation to that modification.
 
No other document regarding the changes made to the Court's website on 10 February 2010 in relation to the Guide to
Form 55 has been able to be found (either when preparing my letter of 11 January 2011 or since receiving your FOI
request on 6 April 2013).  Enquiries have included searching electronic folders and other records for the relevant period
(including mail folders of relevant staff, past and present) and by relying on the knowledge of present staff.

Fee Waiver

In August 2009 fees for the filing in the Court of various documents, including a notice of appeal, were imposed by the
Federal Court of Australia Regulations 2004.  As an administrative function, the Court collected fees prescribed under
the Regulations and Court Registrars decided requests for fee waiver.  Registrars could also defer fees in some
circumstances under the Regulations.

A search of the court file in proceeding  has located an application by  for a fee waiver received by
the Court on 12 August 2009.  Endorsed on a page of that document are decisions of Deputy District Registrar Allaway
made respectively on 13 August 2009 and 20 August 2009 refusing waiver of payment of the prescribed fee and
deferring payment of that fee until 3 September 2009.  A letter from Ms Elaine Coverdale, Full Court Officer, dated 20
August 2009 addressed to you advising of these decisions has also been located.  No other document has been able to
be located concerning that fee waiver.

Each of the two documents mentioned in the preceeding paragraph are documents of the Court of an administrative
nature.  I have decided to give you access to each of these documents.  I have also decided that no charge is to be
payable in relation to this access (whether for search, retrival, decision making or otherwise).  I attach an electronic
copy of these in PDF format.

Notice to Admit and Notice to Produce Received by Deputy Registrar Josan

On 16 February 2013  directed to Deputy Registrar Josan a Notice to Produce and a Notice to Admit in relation
to an application in proceeding .  That application sought orders, amongst other things, to set aside a
number of decisions of the Court and had been listed for hearing before Justice Tracey on 18 March 2013.  AGS was
engaged on behalf of Deputy Registrar Josan and on 21 February 2013 wrote to  indicating that in AGS's view
those notices were misconceived and was invited to withdraw them or to otherwise not seek to call upon them. 
On 23 February 2013  sent an email to AGS noting AGS's comments, indicating that  considered that
an application under the authority of Rules 20.33, 22.01 or 24.24 may be better founded and as such  accepted
not to receive a reply to the previous requests at least until such time as  could confirm them. 

On 13 March 2013, not having heard anything further from , AGS wrote to the Associate of Justice Tracey, with
copies to and the lawyers for the respondents, to advise of the communications which had occurred between
AGS and  about these notices and that it was AGS's understanding from email of 23 February 2013
that these notices would not be called upon at the hearing on 18 March 2013.  AGS indicated that, in these
circumstances, it did not intend to appear on 18 March 2013 to seek orders that compliance with the Notices be
dispensed with unless the Court considered that this was necessary.  Subsequently that day AGS received from Justice
Tracey's Associate an email (which was also sent to Madinah and the respondent's lawyer) advising that  was
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seeking to file a subpoena directed to Deputy Registrar Josan and that Justice Tracey had directed that he would hear
 application for leave to issue that subpoena as the first matter for consideration at the hearing on 18 March

2013.  The Associate also advised that Justice Tracey had directed that copies of your affidavit filed in the proceeding on
6 March 2013 and the proposed subpoena be provided to the lawyers for Deputy Registrar Josan and the respondents
and these were attached.

The documents and things sought to be produced by Deputy Registrar Josan under the proposed subpoena overlapped
significantly with many of the documents sought under the earlier Notice to Produce or referred to in the earlier Notice
to Admit.

On 15 March 2013 AGS wrote to advising that AGS had been instructed to appear before Justice Tracey on 18
March 2013, to make submissions opposing the granting of leave for the issue of the subpoena and, if successful, to
seek an order for costs against .

Deputy Registrar Josan appeared before Justice Tracey by counsel on 18 March 2013 when the application for leave to
issue the subpoena was heard and opposed the grant of leave.  Justice Tracey refused leave and ordered that  pay
Deputy Registrar Josan's costs of and incidental to its application for leave to issue the subpoena.

It is not clear from your request whether it relates only to what was done following the receipt in February 2013 of the
Notice to Produce and Notice to Admit or what was done following the receipt in March 2013 of advice about the
hearing of the application for leave to issue the proposed subpoena.  In any event, of the history as outlined above, it is
difficult to separate what was done.  I have assumed in considering your request that you are seeking copies of
documents relating to what was done following receipt of both the notices and the proposed subpoena.

The Federal Court has in its possession a letter from  addressed to Deputy Registrar Josan dated 16 February
2013 and the copies of the documents filed in proceeding  which were attached to that letter (including
the Notice to Produce and Notice to Admit); an extract of the email from  to AGS dated 23 February 2013; a
copy of the letter from AGS to Justice Tracey's Associate dated 13 March 2013; an extract of the email from Justice
Tracey's Associate to AGS,  and the respondent's lawyer dated 13 March 2013 and the affidavit and proposed
subpoena attached to it; a copy of letter from AGS to  dated 15 March 2013; the judgment of Justice Tracey on
the substantive application (which contains the order for  to pay Deputy Registrar Josan's costs) delivered on 4
April 2013; and the order of Justice Tracey on that application which was subsequently entered.  Your request does not
seek copies of any of these documents but if you wish to obtain copies in PDF format of any or all of them please advise
and I will provide them to you.

The Court also has in its possession copies of emails between court staff and AGS lawyers giving or seeking
instructions; emails between court staff for use or in connection with giving those instructions; documents, including
copies and drafts, on which instructions were given; notes made during a conference with counsel and AGS lawyers; and
copies of the brief to counsel to advise and appear.  All of these documents are, however, privileged from production in
legal proceedings on the ground of legal professional privilege and that privilege has not been waived.  As a result, all
are exempt from disclosure under the FOI Act (see section 42, FOI Act and paragraphs 5.114 to 5.134 Guidelines issued
by the Australian Information Commissioner under section 93A of the FOI Act).

Summary of My Desisions on Your Request

In summary, I have decided:
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Any documents in existence covered by those parts of your request that are mentioned in the first, second, fourth
(with the exception of any relating to the fee waiver) and fifth of the dot points above are not documents of an
administrative nature and, as such, the FOI Act does not apply to them and no valid request under that Act can be
made in relation to them.  You or others who are appropriately authorised on  behalf can obtain access to
these (as you have previously done) under the Federal Court Rules 2011 by inspecting them during business hours
at the District Registry which is the 'proper place' for the relevant proceeding (currently the Victoria District
Registry) or at another District Registry by arrangment

In relation to that part of you request mentioned in the third dot point above, there are no other documents that
have been able to be located regarding the changes made to the Court's website on 10 February 2010 in relation
to the Guide to Form 55 beyond the emails and webpage snapshots under cover of letter from me dated 11
January 2011

That you should be granted full access to the completed fee waiver in proceeding  which was
received by the Court on 12 August 2009 with Deputy District Registrar Allaway's decisions refusing waiver made
on 13 August 2009 and deferring payment made on 20 August 2009 and the letter from  to
you dated 20 August 2009.  Copies of that application and waiver in PDF format are attached to this email.  No
charge is payable for this access

In relation to that part of your request mentioned in the sixth dot point above, the Court has in its possession
copies of emails between court staff and AGS lawyers giving or seeking instructions; emails between court staff
for use or in connection with giving those instructions; documents, including copies and drafts, on which
instructions were given; notes made during a conference with counsel and AGS lawyers; and copies of the brief to
counsel to advise and appear but these are privileged from production in legal proceedings on the ground of legal
professional privilege which has not been waived and, as a result, all are exempt from disclosure under the FOI
Act.  The Court holds copies of correspondence and court documents in relation to the Notice to Produce and
Notice to Admit issued in February 2013 and the proposed subpoena for which leave was sought but refused. 
You do not seek copies of these but copies in PDF format can be provided on request.

Your Review Rights

If you are dissatisfied with my decision, you may apply for internal review or Information Commissioner review of the
decision. As there can be significant delays in any review by the Information Commissioner, the Court encourages you to
seek internal review as a first step as it may provide a more rapid resolution of your concerns. 

Internal review

Under section 54 of the FOI Act, you may apply in writing to the Court for an internal review of my decision. The internal
review application must be made within 30 days of the date of this email.

Where possible please attach reasons why you believe a review of the decision is necessary. The internal review will be
carried out by another officer within 30 days of receipt of any request for review.

Information Commissioner review

Under section 54L of the FOI Act, you may apply to the Australian Information Commissioner to review my decision. An
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application for review by the Information Commissioner must be made in writing within 60 days of the date of
this email, and be lodged in one of the following ways:

          online:          https://forms.australia.gov.au/forms/oaic/foi-review/

          email:           enquiries@oaic.gov.au

          post:            GPO Box 2999, Canberra ACT 2601

          in person:     Level 3, 175 Pitt Street, Sydney NSW

More information about Information Commissioner review is available on the Office of the Australian Information
Commissioner website.  You can also find there the current Guidelines issued by the Commissioner under section 93A of
the FOI Act which I have referred to in the reasons for my decisions above. Go to www.oaic.gov.au/foi-
portal/review_complaints.html#foi_merit_reviews.

Questions about this decision

If you wish to discuss this decision, please contact me as below.

Regards,

John Mathieson

John Mathieson
Deputy Registrar
Principal Registry
Federal Court of Australia
john.mathieson@fedcourt.gov.au
Phone 02 9230 8336
www.fedcourt.gov.au
 

From:  
Sent: Saturday, 6 April 2013 2:44 PM
To: John Mathieson
Subject: FOI / RTI Request by 

Dear Mr Mathieson, I noticed the below extract from the Federal Court Website.

It is hoped that I can obtain similar sorts of detailed information that was requested & provided in the other below FOI
Applications. The info I seek is relating to some issues concerning my Company , & my involvement with the FCA & under
my entitlement under the same provisions of the FOI Act / RTI Act.

So the information I seek is as follows:

1.       On 25 August 2009, B2B Lawyers acting for its clients, inc  in the long running Appeal No. VID 635 of
2009 , filed a Motion with the Melb Registry which had the ‘label’ V20090825805. This Motion which must have been
recorded in the FCA’s system, was then allocated to Justice Marshall to rule on . On that same day, Marshall J made a
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ruling, which rejected that Motion. That Ruling stated that “it is the Court’s view that there is no appeal before it”. That
Ruling went on to say that “if the notice of appeal is properly filed, then it will be allocated an Appeal No.” ( I am only
quoting the note in B2B’s own Itemized Bill of Costs.) I require all the documents, notes, files, diary notes, electronic info
as defined by “Information” in the FOI definition, that was generated or used or received concerning this Motion and
the rejection by the judge concerned. It is noted that “Marshall J’s Associate was to call B2B to explain why Marshall J
had rejected the Motion. The Associate’s name and his computer/ manual files (& Court’s), should also be included,
along with Marshall J’s “letter of rejection”.

2.       Registrar Josan refused to comply with  request to provide specific information under a Notice to Produce &
Admit in the last month or so. That included providing all correspondence between B2B Lawyers and herself and the
Court, in particular concerning the origin of the 2 Court cases referred to in her Email dated 25 Nov 2009 & the other

case involving Slater & Gordon of 1st October 2009.  So I require a copy of all that information exchanged with the Court
& B2B & everything that related to the origin and placement of those 2 cases onto the Court’s Correspondence file.

3.       Registrar Josan on about 8 Feb 2010 raised it to the attention of the Principle Registry, that there appeared to be an
anomaly in the official Rules with the Form 55 Website Appeal Instructions, following my comments in a supporting
affidavit. I know you have already provided the Email chain concerning the change, but I require all other records and
notes & internal reviewing, that led to the amendments to the Website instructions. This shall include the FCA’s
paperwork created as a result of the error and subsequent amendments to the website. Also any release or notification
to the FCA staff & public & legal profession, advising of such change.

4.       On 12 August 2009, I filed  Appeal via Fax to the FCA’s Elaine Coverdale, together with Fee Waiver. Registrar
Allaway a week later advised  that the Fee Waiver had been refused, but extended time to pay the Appeal fee by a
further 2 weeks. I require a copy of all internal (& external) communication concerning the Filing of that Appeal and Fee
Waiver and relating to the decision of Registrar Allaway. It is noted on his internal Formal Refusal, that he made the

decision the day after lodging the Fee Waiver on 12th August 09. Yet the Registry’s  letter to , from Elaine
Coverdale, did not take place until 20 August 09, 8 days later. So in particular, I require all the notes and exchanges
concerning this matter & which relate to this unusual 8 day delay.

5.       Between 12 August 2009 and 31 January 2010, I had emailed the Registry many times seeking answers to procedural
issues, in particular, in my email to Elaine Coverdale on 14 August 2009, I asked her how long to Serve other side, and is
it 7 days after filing ? I require a copy of all the exchanges of correspondence and any internal notes that flowed within
the Registry about my correspondence and Filing of Appeal & in particular about my question of the 7 days to serve. ie.
Ms Coverdale must have deferred this question to Registrar Josan. I require the record of the dialogue concerning the
response.

6.        last month served Registrar Josan with a Notice to Admit and Notice to Produce. I require a copy of the internal
paperwork or notes or files etc, that  was created following the receipt of these Notices and decision that led to the
refusal to comply with these Notices.

I note that the above requests concern the administration functions within the FCA’s Registry  & as such should be
made available like the below FOI info.

      I look forward to your reply.
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FOI Disclosure Log
Freedom of Information Act 1982

Publicly available information released following an FOI
access request
The Federal Court is required by section 11C of the Freedom of Information Act 1982 (Cth) (FOI Act) to
publish a disclosure log on its website. The disclosure log lists information which has been released in
response to an FOI access request. This requirement has applied since 1 May 2011.

The disclosure log requirement does not apply to:

         personal information about any person if publication of that information would be ‘unreasonable’
         information about the business, commercial, financial or professional affairs of any person if publication of

that information would be ‘unreasonable’
         other information covered by a determination made by the Australian Information Commissioner if publication

of that information would be ‘unreasonable’
         any information if it is not reasonably practicable to publish the information because of the extent of

modifications that would need to be made to delete the information listed in the above dot points.

The information described in this disclosure log has been released by the Federal Court under the FOI Act
and is available for public access.

A link is provided if the information can be downloaded from this website or another website.

Information that is not available on a website may be obtained by writing to the Court’s FOI Contact Officer.

A charge may be imposed to reimburse the Federal Court for the cost incurred in copying or reproducing the
information or sending it to you. There will be no charge for the time spent by the Federal Court in processing
the FOI request that led to this information being made available. You will be notified if any charge is payable
and required to pay the charge before the information is provided.

There may be documents in the disclosure log that are currently not available in HTML format. If you are
unable to read the format provided please contact the Court’s FOI Contact Office by phone on 02 2930 8336
or by email at foi@fedcourt.gov.au. The Court will try to meet all reasonable requests for an alternative
format of the document in a timely manner and at the lowest reasonable cost to you.

Information attached to, or referred to, in the Federal Court’s disclosure log will generally be removed after 12
months, unless the information has enduring public value.

2012
FOI
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The Australian Federal Police’s FOI Contact Officer can be contacted by: 
 

phone on (02) 6131 6131 
email at FOI@afp.gov.au  
or mail addressed to: 

FOI Contact Officer 
Australian Federal Police 
Government Relations 
Information Access 
GPO Box 401 
Canberra City ACT 2601 

 
 
Yours sincerely 
 
 
 
John Mathieson 
Deputy Registrar  
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From:
To: External FOI
Cc:
Subject: P3M3 evaluation - FOI request
Date: Tuesday, 10 December 2013 5:13:49 PM

To the FOI officer,
 
Federal Courts has assisted me in my research by providing me with P3M3 information in 2012.
The information is an assessment of your organisation’s maturity of practice in terms of project
management, programme management and portfolio management and is prepared annually to
meet a mandate from AGIMO.
 
I am writing to request your latest P3M3 information and continue my research. I am formally
requesting this information through the FOI Act. However, many agencies prefer to provide me
with this information directly outside the FOI Act and I would be more than willing to withdraw
my formal request if this is your preferred option.
 
The documents I would like are:

·         Your 2013 P3M3 external assessment – detailing the P3M3 maturity levels (project,
programme and portfolio management maturity).

·         Your latest Capability Improvement Plan – detailing in particular the P3M3 targets
 
I commit to maintaining your privacy and will not publish any information that will identify your
agency. Please feel free to call me if you need clarification on any matter. My mobile is 0468 897
161 and my office numbers are in the footer below.
 
PS. I would be very pleased to present a customised version of my findings

 and recommendations. I have achieved some impressive short term results in this
area 

 and
am committed to doing further research with interested Agencies. Please let me know and I will
find a mutually convenient time to present and discuss my findings.
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From:
To: External FOI
Subject: Documents scanned to Chambers on 3 April 2014 
Date: Monday, 12 May 2014 1:26:46 PM

Attention: Freedom of Information Officer, Federal Court of Australia

I am making this request on behalf of 

is the simplist and most reliable form of
communication.

I cannot find any pro-forma FOI request form on the Federal Court web site.

This is an Application under the Freedom of Information Act 1982 (Commonwealth).

The documents Lodgment ID 133404 were lodged at 3/04/2014 2:30:30 PM
AEST and I notice that these documents were not processed until
7/04/2014 11:03:58 AM AEST which is the Monday following the
Directions Hearing of Friday 4/04/2014. The Transaction Number is
235413.

These documents included  reasons for seeking an Extension
of Time and Leave to Appeal the decision of which we
believed would be before His Honour together with the Notice of Appeal
in the Directions Hearing. We are seeking to establish whether these
documents Lodgement  were included in the material placed
before His Honour in the Directions Hearing . We have
been informed by the Federal Court Registry that "The documents were
scanned to Chambers on 3 April 2014 for them to look at prior to the
directions hearing on 4 April 2014" but this does not imply that they
were placed before His Honor for consideration.

The documents sought relate to communications to, from and within the
Federal Court Registry relating to  Application to
Deregister an Indigenous Land Use Agreement  and Appeal

. We respectfully seek all communications and
particularly their time and date that relate to the proceedings
including emails, letters and notes to or from Chambers.

Thank you for your assistance.

Yours sincerely,
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From: John Mathieson
To:
Subject: Freedom of Information Request
Date: Tuesday, 7 October 2014 12:04:00 PM
Attachments: image001.png

image003.jpg

Dear ,
 
Authority

I am authorised under section 23(1) of the Freedom of Information Act 1982 (FOI Act)  to make decisions on behalf of the Federal Court
of Australia (Federal Court) in relation to Freedom of Information (FOI) requests.

Request

On 6 October 2014 you requested access under the FOI Act to various documents relating to or connected with proceedings in the
Federal Court’s Victoria District Registry between  and 

, filed during the period 10 August 2009 and 10 September 2009.  Specifically you sought
access to:

·        all documents filed and any correspondence or notices or advices or receipts of any kind which the Federal Court created

·     the application made by the Respondent on 25 August 2009 together with receipts or notifications, relating to the filing fee and
the refund of  that filing fee and correspondence

·     all documents flowing between the Registry and Justice Marshall’s office on or about 25 August 2009

·     notes and emails etc. to and from all Federal Court employees that relates to the matter where  were in contact
with Justice Marshall’s Associate

·     the name of Justice Marshall’s Associate at the time

Applicability of FOI Act

The Federal Court (including its registries and staff) is a prescribed authority for the purposes of the FOI Act but its judicial officers are
not (see subsection 5(1) FOI Act).   Importantly the FOI Act does not apply to any request for access to a document of the Court unless
the document relates to matters of an administrative nature (see also subsection 5(1)) and, since 12 April 2013, the handling of judicial
complaints (see subsection 5(1A) FOI Act).

The High Court of Australia has recently clarified that the phrase “matters of an administrative nature” refers only to documents that
concern “the management and administration of registry and office resources” (see Kline v Official Secretary to the Governor General
[2013] HCA 52 at 47).  Any documents in existence covered by those parts of your request that are mentioned in the first four dot
points above were filed in or lodged for filing in the Court in relation to a proceeding or relate to the filing, rejecting, processing or
handling of those documents or to the proceeding and are not documents of an administrative nature.  As such the FOI Act does not
apply to them and no request under that Act can validly be made in relation to them (see paragraphs 2.6 and 2.7, Guidelines issued by
the Australian Information Commissioner under section 93A of the FOI Act).

The FOI Act, subject to exemptions and exclusions, permits access to documents.  The request in the fifth dot point above is a request
for access to information not to a document and accordingly is outside of the scope of the FOI Act.

Access to Court Documents etc. Otherwise

Even though the FOI Act does not apply to any documents in existence covered by those parts of your request that are mentioned in
the first four dot points above, as you are aware, any such documents may nevertheless be accessed.

Access to court documents in proceedings in the Federal Court is governed by the Federal Court Act 1976 (particularly sections 17 and
[since 12 December 2012] 37AA to 37AL) and the Federal Court Rules 2011 (particularly Rule 2.32).  Under the latter a party to a
proceeding may inspect any court document in a proceeding except a document for which a claim of privilege has been made but not
decided by the Court, such a document that the Court has decided is privileged or a document that a court has ordered is confidential. 
Other documents in relation to a proceeding (such as correspondence) can be inspected by leave.  Except for transcript (which is
available for purchase from the Court's transcript provider) a person may obtain a copy of any document that that person is entitled to
inspect on payment of the required file production and copy charges imposed by the Federal Court and Federal Circuit Court
Regulation 2012.

I note that you have spent extended periods inspecting the court documents in the relevant proceedings as well as, with leave, the
other documents held by the Court in relation to those proceedings and that you have obtained copies of all documents from the court
files which you inspected and requested be copied.

 at any time during ordinary business hours at the Victoria District Registry of the Court (which currently is the 'proper place'
for these proceedings under the Rules of Court) or, by arrangement, another District Registry.
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In regard to the name of Justice Marshall’s former Associate, as you have previously been advised, the Court will provide information
about its past employees only to those lawfully entitled to require it and then only through a proper process.

My Decisions on Your FOI Request

I have decided:

·         Any documents in existence covered by those parts of your request that are mentioned in the first four dot points above are
not documents of an administrative nature and, as such, the FOI Act does not apply to them and no valid request under that Act
can be made in relation to them.  As noted above 

under the Federal Court Rules 2011 by inspecting them during business hours at
the District Registry which is the 'proper place' for the relevant proceeding (currently the Victoria District Registry) or at another
District Registry by arrangement

·         That part of your request mentioned in the fifth dot point above is outside of the scope of the FOI Act.  As also noted above the
Court will provide information about its past employees only to those lawfully entitled to require it and then only through a
proper process.

Your Review Rights

If you are dissatisfied with my decisions, you may apply for internal review or Information Commissioner review of the decisions. As there can be
significant delays in any review by the Information Commissioner, the Court encourages you to seek internal review as a first step as it may
provide a more rapid resolution of your concerns. 

Internal review

Under section 54 of the FOI Act, you may apply in writing to the Court for an internal review of my decision. The internal review application
must be made within 30 days of the date of this email.

Where possible please attach reasons why you believe a review of the decision is necessary. The internal review will be carried out by another
officer within 30 days of receipt of any request for review.

Information Commissioner review

Under section 54L of the FOI Act, you may apply to the Australian Information Commissioner to review my decision. An application for review by
the Information Commissioner must be made in writing within 60 days of the date of this email, and be lodged in one of the following ways:

             online:              https://forms.business.gov.au/aba/oaic/foi-review-/
             email:                enquiries@oaic.gov.au
             post:                  GPO Box 2999, Canberra ACT 2601
             in person:        Level 3, 175 Pitt Street, Sydney NSW
 
More information about Information Commissioner review is available on the Office of the Australian Information Commissioner website.  You
can also find there the current Guidelines issued by the Commissioner under section 93A of the FOI Act which I have referred to in the reasons
for my decisions above. Go to www.oaic.gov.au/freedom-of-information/foi-reviews.
 

Questions about this decision

If you wish to discuss this decision, you can contact me as below.

 
Regards,
 
John Mathieson
Deputy Registrar
Principal Registry
Federal Court of Australia
john.mathieson@fedcourt.gov.au
Phone 02 9230 8336
www.fedcourt.gov.au
 

From:  
Sent: Monday, 6 October 2014 1:30 PM
To: External FOI
Subject: Seeking under FOI, copy of all files lodged with the FCA in Melb in August 2009 re Case Mijac vs Graham & ors VID 635/2009
 

Dear Sir/ Ms, I wish to obtain a copy of all Documents Filed with the Melb Div of the Federal Court, during the period of 10th  August 2009 &

10th September 2009 & any correspondence or notices or advices or receipts of any kind which the FCA created in that same period.
 

This shall include the Application made by the Respondent on 25th August 2009, together with receipts, or notifications, relating to the filing fee
& the refund of that filing fee & correspondence.
 

This info sought shall also include a copy of all documents flowing between the Registry and  Marshall J’s office on or about 25th August 2009.
This info should also include the notes & emails etc  to & from all FCA employees, that relates to this matter, where , was in
contact with Marshall  J’s Associate.
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50



From: John Mathieson
To:
Subject: Request for Information in Relation to a Case Being Heard in the High Court
Date: Monday, 13 October 2014 1:58:00 PM

Dear ,
 
An incomplete version of this email was sent to you earlier.  I apologise for that error.
 
I refer to your request below for information under the Freedom of Information Act 1982 (FOI
Act).  I am authorised under section 23(1) to make decisions on behalf of the Federal Court of
Australia (Federal Court) in relation to Freedom of Information (FOI) requests.
 
Your request has been made to the Federal Court but the proceeding that the request relates to
is in the High Court of Australia (High Court).  The Federal Court and High Court are separate and
independent courts, each of which maintains its own records in relation to proceedings in each
court.  I have considered transferring your request to the High Court under section 16 of the FOI
Act but have decided that this would be pointless as your request is out of scope of the FOI Act. 
Such a transfer could be done only with the consent of the High Court.  I have discussed this
response with the High Court’s FOI contact officer and the High Court agrees with it.
 
Firstly, the FOI Act allows a person to request access to documents.  You, however, have not
sought access to documents but rather that you be provided with information.  This is not
something which can be done under the FOI Act
 
Second, while federal courts (including the High Court) are deemed to be prescribed authorities
under the FOI Act this is only in relation to a “document (that) relates to matters of an
administrative nature” (section 5(1) FOI Act).  The High Court has recently clarified that this
phrase means that the FOI Act only applies to “the management and administration of registry
and office resources” (see Kline v Official Secretary to the Governor General [2013] HCA 52 at
47).  As a result the FOI Act does not apply to any documents relating to a proceeding in the High
Court and no FOI request can be made in relation to any such document.
 
What you are seeking in your request is not available under the FOI Act at all and your request is
therefore out of scope of that Act and the only possible outcome is that it must be refused.
 
This does not mean that some of the information you are seeking can’t be accessed by you.
 
The High Court publishes on its website (http://www.hcourt.gov.au/) under the “Publications”
tab a range of information about cases which it is dealing with.  This includes a bulletin of cases,
transcripts of hearings and judgments.  It would appear that the transcript of the case discussed
in the Sydney Morning Herald report you are referring to is available at

 
A person may inspect and take copies of any document filed in an office of the High Court during
office hours on payment of prescribed fees.  Information on office hours, location of the High
Court’s offices and fees are also available on the High Court’s website.
 
If you are dissatisfied with my decision, you may apply for internal review or Information
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Commissioner review of the decisions. As there can be significant delays in any review by the
Information Commissioner, the Court encourages you to seek internal review as a first step as it
may provide a more rapid resolution of your concerns. 

Under section 54 of the FOI Act, you may apply in writing to the Federal Court for an internal
review of my decision. The internal review application must be made within 30 days of the date
of this email.

Where possible please attach reasons why you believe a review of the decision is necessary. The
internal review will be carried out by another officer within 30 days of receipt of any request for
review.

Under section 54L of the FOI Act, you may apply to the Australian Information Commissioner to
review my decision. An application for review by the Information Commissioner must be made in
writing within 60 days of the date of this email, and be lodged in one of the following ways:

             online:              https://forms.business.gov.au/aba/oaic/foi-review-/
             email:                enquiries@oaic.gov.au
             post:                  GPO Box 2999, Canberra ACT 2601
             in person:        Level 3, 175 Pitt Street, Sydney NSW
 
More information about Information Commissioner review is available on the Office of the
Australian Information Commissioner website.  You can also find there the current Guidelines
issued by the Commissioner under section 93A of the FOI Act which I have referred to in the
reasons for my decisions above. Go to www.oaic.gov.au/freedom-of-information/foi-reviews.

 

If you wish to discuss this decision, you can contact me at the Federal Court’s FOI request email
address FOI@fedcourt.gov.au.

 
Yours sincerely,
 
John Mathieson
Deputy Registrar
Principal Registry
Federal Court of Australia
www.fedcourt.gov.au
 
From:  
Sent: Friday, 10 October 2014 8:58 AM
To: External FOI
Subject: Request for information in relation to a case being heard in the high court
 
Dear Sir,
 
I would like to request more information in relation to a case of an Afghan asylum seeker
scheduled to be heard in the Australian High Court on the coming Tuesday based upon the
article published in the Sydney Morning Herald Newspaper. (link provided below).
 
I do not know the details of the asylum seeker since they havent been made public.
 
I would like to request the following information in relation to the Freedom of Information
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From: John Mathieson
To:
Subject: FOI request
Date: Friday, 24 October 2014 12:49:00 PM

Dear ,

I acknowledge receipt of you request below.  I am authorised under section 23(1) of the Freedom of Information
Act 1982 (FOI Act) to make decisions on behalf of the Federal Court of Australia in relation to Freedom of
Information (FOI) requests.

You request information on the assessment of charges for each FOI request that has been made to the Court in
2014.  Although the Federal Court is a prescribed authority for the purposes of the FOI Act, that Act only
applies to the Court in relation to documents relating to matters of an administrative nature.  The High Court of
Australia recently clarified that "matters of an administrative nature" means only documents that concern "the
management and administration of registry and office resources" (see kline v Official Secretary to the Governor
General [2013] HCA 52 at 47).  As a result the Federal Court received very few FOI requests.

In 2014 the Court has not received any FOI request for which any charge was imposed.  Accordingly it holds no
document which comes within the scope of your request.

In dealing with FOI requests, decision makers in the Court make decisions about charges in accordance with
section 29 of the FOI Act, the Freedom of Information (Charges) Regulation 1982 and the Guidelines issued by
the Australian Information Commissioner under section 93A of the FOI Act (particularly Part 4 in relation to
the latter).  Where charges are imposed the rates applied are those set out in the Regulations.

Access to court documents in proceedings in the Federal Court is not governed by the FOI Act but the Federal
Court Act 1976 (particularly sections 17 and [since 12 December 2012] 37AA to 37AL) and the Federal Court
Rules 2011 (particularly Rule 2.32).  Fees for production of a file for inspection and for making copies of
documents in a file are fixed by the Federal Court and Federal Circuit Court Regulation 2012 (see item 123 of
Schedule 1, Part 1).

If you are dissatisfied with my decision on your request, you may apply for internal review or Information
Commissioner review of the decisions. As there can be significant delays in any review by the Information
Commissioner, the Court encourages you to seek internal review as a first step as it may provide a more rapid
resolution of your concerns.

Under section 54 of the FOI Act, you may apply in writing to the Court for an internal review of my decision.
The internal review application must be made within 30 days of the date of this email.  It can be directed by
email to FOI@fedcourt.gov.au.

Where possible please attach reasons why you believe a review of the decision is necessary. The internal review
will be carried out by another officer within 30 days of receipt of any request for review.

Under section 54L of the FOI Act, you may apply to the Australian Information Commissioner to review my
decision. An application for review by the Information Commissioner must be made in writing within 60 days
of the date of this email, and be lodged in one of the following ways:

 online:              https://forms.business.gov.au/aba/oaic/foi-review-/
 email:                enquiries@oaic.gov.au
 post:  GPO Box 2999, Canberra ACT 2601
 in person:        Level 3, 175 Pitt Street, Sydney NSW

More information about Information Commissioner review is available on the Office of the Australian
Information Commissioner website.  You can also find there the current Guidelines issued by the Commissioner
under section 93A of the FOI Act which I have referred to in the reasons for my decisions above. Go to
www.oaic.gov.au/freedom-of-information/foi-reviews.

If you wish to discuss this decision, you can contact me as below.
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Your sincerely,

John Mathieson
Deputy Registrar
Principal Registry
Federal Court of Australia
john.mathieson@fedcourt.gov.au
Phone 02 9230 8336
www.fedcourt.gov.au

-----Original Message-----
From: 
Sent: Monday, 20 October 2014 9:36 AM
To: External FOI
Subject: FOI request

Freedom of information request to the Federal Court This is an application for the purposes of the FOI Act

I am attempting to get information on how much government departments, court and agencies charge for
individual FOI requests and any relationship with the processing.

I request details on the assessment of charges for each of the Freedom of Information requests made for the year
2014. I would like to know the amounts for estimated number of documents, total search retrieval charges and
total for decision making charges with the total charges. These would be shown for each request. Individual
tasks within these totals may or may not be shown; whatever is easier to prepare.

Thank you for your assistance
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From: Meg.Foreman@familycourt.gov.au
To:
Subject: FOI request - FARMER [SEC=UNCLASSIFIED]
Date: Wednesday, 22 October 2014 11:06:48 AM

Hi  

As per our discussion this morning, please find pasted below part of the FOI request from 
 which pertains to a contract of the Federal Court. I advised  that he should

approach the Federal Court himself in regard to this, but he is not keen to "start all over again" with a
new request, so I am thinking it might be helpful to him if I just transfer this part of the request to you
for his convenience and the Federal Court can manage it as they would wish.
1)        copy of the Federal Court of Australia contract with Auscript Australasia Pty
Ltd for the provision of court reporting services;  

If there is anything I can do to assist please let me know - FYI I have already sent a copy of the
FCoA/FCC-Auscript contract to Auscript for their view on release of that. If it would be helpful, I'd be
happy to send a template copy of the letter I sent to Auscript, to save "reinvention of the wheel". 

Best regards

Meg Foreman
Client Feedback Coordinator &
Admin Law Consultant
Ph: 

**********************************************************************
The information contained in this e-mail (including any attachments)
is for the exclusive use of the addressee. If you are not the intended
recipient please notify the sender immediately and delete this e-mail.
It is noted that legal privilege is not waived because you have read
this e-mail.
**********************************************************************

56



From: John Mathieson
To:
Subject: FOI Request
Date: Friday, 5 December 2014 1:25:26 PM

UNCLASSIFIED

Dear 
 
Introduction
 
On 4 November 2014 I wrote to you to confirm that part of your Freedom of Information (FOI)
request which was sent to the Treasury on 14 August 2014 had, with the consent of the Federal
Court of Australia (Federal Court), been transferred to the Federal Court.  The part transferred to
the Federal Court relates only to the request for a copy of the contract between the Federal
Court and Auscript Australasia Pty Ltd (Auscript) for the provision of court reporting services (the
Federal Court contract).
 
Earlier today (5 December 2014) we spoke on the phone.  In that conversation I outlined, very
briefly, that I had decided that the Federal Court contract was exempt and you confirmed to me
that, if so, you would like to obtain an edited copy of the document with the exempt material
deleted if this was possible.
 
In my email to you on 4 November I advised that, from my examination of the Federal Court
contract, it appeared to me that that document contained information concerning the business,
commercial and financial affairs of an organisation that that organisation may wish to contend is
exempt and that the Federal Court was therefore obliged by section 27 of the Freedom of
Information Act 1982 (FOI Act) to consult with that organisation before making a decision about
releasing a copy of the Federal Court contract to you under your FOI request.  That organisation,
of course, was Auscript.
 
In response to the required consultation about your request, on 17 November 2014 a written
submission was received from lawyers for Auscript objecting on Auscript’s behalf to the release
of the Federal Court contract on the grounds that that document was exempt under the FOI Act
or, alternatively, that that document was conditionally exempt under that Act and that its
release would be contrary to the public interest.  That written submission set out in some detail
the reasons for these claims.  I make further reference to these below.
 
I am writing to tell you of my decision in relation to the part of your FOI request which has been
transferred to the Federal Court and to advise of review rights should you be dissatisfied with my
decision.
 
Summary of Decision
 
I have decided, because the Federal Court contract contains some material in the Appendices
which is exempt under each of sections 45 and 47 of the FOI Act, that the contract is an exempt
document under those sections.  I have also decided that that contract contains some material
of the kind to which the section 47G exemption applies, the disclosure of which, on balance,
would be contrary to the public interest. I am therefore also of the view that the contract is
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conditionally exempt under section 47G of the FOI Act.  I have considered the possible
application of the section 47F personal information conditional exemption to parts of the
contract, but do not consider the contract contains any information which is conditionally
exempt under section 47F of the FOI Act.
 
It is only one defined term in the contract terms and conditions and certain material in the
Appendices to the contract that, in my view, is exempt under one or more of sections 45, 47 or
47G.  I have therefore considered whether it is reasonably practicable to prepare an edited copy
of the Federal Court contract for release to the applicant, with the exempt content deleted. I
consider that it is reasonably practicable to do so.
 
It is not possible, however, for that edited copy to be released, until after all opportunities that
Auscript has for review or appeal of this decision have run out.
 
Authority
 
As I indicated in my email of 4 November 2014, I am authorised under section 23(1) of the FOI
Act to make decisions on behalf of the Federal Court in relation to FOI requests.
 
Request
 
On 14 August 2014 a FOI request was received by The Treasury.  On 22 August 2014 that request
was transferred to the Family Court of Australia (Family Court) under section 16 of the FOI Act
with the consent of that Court.  That request, in part, sought access to the Federal Court
contract and on 23 October 2014 that part of the request was transferred to the Federal Court
with its consent, again under section 16 of the FOI Act.
 
The Federal Court is only considering the request for access to the Federal Court contract and
this decision relates only to that document.  The Family Court is considering separately other
parts of the FOI request and has or will advise you of the decisions it has made or will make in
relation to these.
 
Fees and Charges
 
Under section 29 of the FOI Act and the Freedom of Information Charges Regulations 1982 fees
and charges may be payable for the processing of a FOI request.  However, no such fees and
charges can be imposed unless a decision is made within 30 days of the FOI request being
received (subject to some extensions of that period which can apply in some circumstances).
 
As the part of your FOI request which was transferred to the Court was received after the 30 day
decision period had already expired without any extension, it was not possible for me to make
any decision within the statutory period.  As a result no fees and charges can or will be sought
from you in regard to the processing of your FOI request.
 
Federal Court Contract
 
The Federal Court contract was entered into between the Federal Court and Auscript on 25
March 2013 following Auscript being awarded the contract for the provision of court reporting
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services after a prequalified tender.
 
Following the Federal Court’s initial approach to market by way of an Expression of Interest on
18 July 2012, suitable and potential suppliers were chosen and invited on 17 September 2012 to
submit a proposal to a Request for Tender (RFT) made available through the AusTender website. 
Amongst other things, the RFT set out the conditions of tender and included a draft of the
proposed terms and conditions for any resulting contract.
 
One of the conditions of tender was:

“1.2         Confidentiality
(a)                      The  Commonwealth  will  treat  as  confidential  any  information  provided  by

tenderers prior  to the award of a contract.   Once a contract has been awarded,
the Commonwealth will not keep such information confidential, if it was provided
by the successful tenderer unless:
(i)                  the  tenderer  requests  that  specific  information  should  be  kept

confidential;
(ii)        the specific information is by its nature confidential; and
(iii)       the Commonwealth agrees to that request.

(b)                     The Commonwealth cannot provide an absolute guarantee of confidentiality
because certain confidential  information may be required to be disclosed by law
or to the Parliament or the Auditor-General.”

 
The draft terms and conditions for the contract included a confidentiality provision as well as an
interpretation provision containing a number of definitions of terms used in that confidentiality
provision.  Under that provision the contracting parties are prevented from disclosing any
information which, under the contract, is confidential without the prior written consent of the
other party.  It is however expressly provided that the parties will not be taken to have breached
that obligation if, amongst other things, the disclosure is authorised or required by law or the
information is in the public domain otherwise than due to a breach of the confidentiality
obligations under the contract.  It was also provided that information provided to the Federal
Court by the contracting supplier of court reporting services which is listed in the contract was
agreed to be included as confidential information under the contract.
 
In submitting its tender proposal, Auscript requested that a range of commercial information
included in its response be kept confidential.  Details, referenced in relation to the relevant
clauses, appendices or attachments to the draft contract and parts, paragraphs and annexures of
the RFT, were listed in a confidentiality register included with Auscript’s proposal.
 
The Federal Court contract contains a confidentiality provision and relevant definitions in its
interpretation provision which are substantially identical to those set out in the draft terms and
conditions of contract included with the RFT.  An appendix substantially identical to the
confidentiality register included with Auscript’s tender proposal was included in the Federal
Court contract as the details of the contractor’s confidential information.
 
The Federal Court contract is comprised of a list of contents, terms and conditions, execution
provisions and appendices.  The appendices contain the variable contract details (including
information about subcontractors and contact representatives), statements of requirements
(including specifications for various services, formatting requirements, registry and courtroom
locations, equipment ownership and protocols and arrangements for various functions), pricing,
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real-time services requirements, a deed of confidentiality, an unconditional financial
undertaking, the format of Commonwealth Court or Tribunal order for supply of services, an
intellectual property register and the contractor’s confidential information register.
 
Auscript’s Objections
 
Exemption – Trade Secrets and Commercially Valuable Information
 
It was submitted on Auscript’s behalf that the Federal Court contract is exempt under section 47
of the FOI Act as its disclosure would disclose trade secrets or other information having a
commercial value that would be, or could reasonably be expected to be, destroyed or
diminished if that information was disclosed.  Particulars of the trade secrets and commercially
valuable information involved, as well as the impact which Auscript believes that the disclosure
of these would have, are set out in the submission.
 

As relevant, subsection 47(1) of the FOI Act provides:

(1)          A document is an exempt document if its disclosure under this Act would
disclose:
(a)          trade secrets; or
(b)          any other information having a commercial value that would be, or could

reasonably be expected to be, destroyed or diminished if the information
were disclosed.

The Australian Information Commissioner has issued Guidelines under section 93A of the FOI Act
to which regard must be had for the purposes of performing a function, or exercising a power,
under that Act (the Guidelines).
 
In relation to the “trade secrets” exemption under section 47, the Guidelines explain that:

·         the term “trade secret” is not defined in the FOI Act but the Federal Court has
interpreted a trade secret as information possessed by one trader which gives that
trader an advantage over its competitors while the information remains generally
unknown (paragraph 5.184);

·         the test that the Federal Court referred to in considering whether information amounts
to a trade secret was:

o   that the information is used in a trade or business
o   the owner must limit the dissemination of it or at least not encourage or permit

widespread publication
o   if disclosed to a competitor, the information would be liable to cause real or

significant harm to the owner of the secret (paragraph 5.185);
·         factors that a decision maker might regard as useful guidance, but not an exhaustive list

of matters to be considered, include:
o   the extent to which the information is known outside the business of the owner of

that information
o   the extent to which the information is known by persons engaged in the owner’s

business
o   measures taken by the owner to guard the secrecy of the information
o   the value of the information to the owner and to his or her competitors
o   the effort and money spent by the owner in developing the information
o   the ease or difficulty with which others might acquire or duplicate the secret

(paragraph 5.186);
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·         information of a non-technical character may also amount to a trade secret but, to be a
trade secret, information must be capable of being put to advantageous use by someone
involved in an identifiable trade (paragraph 5.187).

In relation to the “information having a commercial value” exemption under section 47, the
Guidelines explain that to be exempt a document must, firstly, contain information that has a
commercial value either to an agency or another body or person, and secondly, that its
disclosure would, or could reasonably be expected to, destroy or diminish that value (paragraph
5.188).
 
Further, it is explained that it is a question of fact whether information has commercial value,
and whether disclosure would destroy or diminish that value (paragraph 5.189).  The Guidelines
list factors which may assist in deciding in a particular case whether information has commercial
value (paragraph 5.189) and discusses factors which are not decisive of information having a
commercial value (paragraphs 5.190 and 5.191).
 
In its submission, Auscript contends that a number of clauses of the Federal Court contract and
most of its appendices contain trade secrets and commercially valuable information.  In
summary it is contended that this includes information:

·         detailing Auscript’s proprietary and innovative solutions to give effect to the
requirements of the Federal Court, including service delivery requirements, performance
indicators, quality procedures, Auscript’s confidential information, online ordering
processes, pricing model, party sales model, account management functions, recording
models and unique technology solutions, all of which were developed exclusively by
Auscript for its clients;

·         detailing how Auscript proposes to implement its solutions and specific details of the 
services it will provide under the contract which would only ever be disclosed under an
obligation of confidence;

·         that is associated with Auscript’s pricing of services to the Federal Court;
·         that is unique to Auscript’s business and the services it offers, was developed by

Auscript with the investment of considerable time, effort and money, is not generally
known and in relation to which Auscript has taken significant measures to limit the
dissemination of and guards the secrecy of;

·         detailing the statistical reporting that Auscript will provide under the contract using the
systems Auscript created for this purpose (which are a trade secret);

·         detailing Auscript’s innovative solutions for disaster and business continuity planning
developed through a significant investment and in which Auscript retains intellectual
property rights;

·         detailing Auscript’s software systems and technology solutions, including how Auscript
uses that software and technology and its internal processes;

·         detailing Auscript’s relevant intellectual property as it relates to software, processes and
systems which were designed and developed internally and which are both a trade
secret and have commercial value; and

·         detailing Auscript’s partners, subcontractors and companies that provide services to
Auscript under the contract with whom Auscript maintains commercial and strategic
relationships with and uses in the provision of services to the Federal Court.

It is also contended that this information:

·         is crucial to the profitability and viability of Auscript’s continuing business operations
and commercial activities;

·         has a significant commercial value; and
·         gives Auscript a competitive advantage

and that, if this information was disclosed, this would:
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·         negatively impact Auscript’s business strategy and be detrimental to any further court
reporting services offered by it;

·         be detrimental to Auscript’s business and service delivery models;
·         reveal how Auscript has created and maintained its competitive advantage;
·         cause significant damage to the viability and profitability of Auscript’s pricing model and

competitive advantage;
·         enable Auscript’s competitors to use that information against the interests of Auscript

for those competitor’s own competitive advantage, gain an unfair advantage and engage
in predatory pricing designed to undercut competition in the market place;

·         destroy the  commercial value of that information; and
·         as a result of that destruction, jeopardise Auscript’s future business opportunities.

I have considered the submission received in detail and examined the Federal Court contract in
full.  I have also examined relevant documents from the tender, including the RFT.
 
I am satisfied that any consideration of whether a document is exempt under section 47 of the
FOI Act must have regard to the document as a whole and not to its parts in isolation (although,
as referred to below, the latter may be relevant for other purposes under the FOI Act).
 
The terms and conditions included in the Federal Court contract (contract terms and conditions)
are identical to the draft terms of conditions of contract set out in the RFT, save and except that
the contract terms and conditions:

·         omits the word “DRAFT” from its title page;
·         includes relevant details of Auscript as the contractor;
·         corrects several typographical, format and other minor errors;
·         includes definitions of several additional terms, for example “courtroom”;
·         includes some additional words in one clause for greater clarity;
·         removes some punctuation and amalgamates two subclauses in another clause again for

greater clarity;
·         varies the term of the licence of the Contractor’s Pre-existing Material from permanent

to for the term of the Contract with the addition of a clause clarifying that the licence
created does not include a right to exploit the Pre-existing Material for the Court’s
commercial purposes;

·         includes clarification that one reporting requirement relevant to performance which the
Federal Court can request is a copy of Auscript’s audited financial statements and that
Auscript must notify the Court should it become aware of any significant adverse change
to its net operating profit or difficulty with its lenders that may affects its operation as a
going concern;

·         includes an additional clause clarifying Auscript’s obligation in permitting the use of Pre-
existing Material in the event of termination or expiry of the Federal Court contract
during the period of transition to an incoming service provider; and

·         adjusts the list of contents and clause numbering appropriately for the addition and
other changes mentioned above.

With the exception of the definition of one term relevant to the pricing model and structure
adopted, I am not satisfied that, considered in isolation, the contract terms and conditions
contains any trade secrets or commercially valuable information which meets the threshold in
section 47 of the FOI Act.  It is substantially identical to the draft terms and conditions of
contract set out in the RFT which, through the tender process, came into the public domain and,
in particular, was provided to a number of Auscript’s competitors.  Save and except for that one
definition, the modifications made between the award and execution of the Federal Court
contract were relatively minor, technical and uncontroversial and did not introduce any
additional information that could fall within the protection of section 47.
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The Federal Court contract, however, also contains a number of appendices and one of these
contains a number of attachments.
 
The appendices and attachments comprising:

·         statement of requirements ((including specifications for various services, formatting
requirements, registry and courtroom locations, equipment ownership and protocols
and arrangements for various functions); and

·         real-time services requirements
were also included in the RFT.  Again, if considered in isolation (either individually or as a
group),as these were prepared by the Court, contain no information provided by Auscript and, in
any event, also came into the public domain through the tender process, I am not satisfied that
any of these contain any trade secrets or commercially valuable information.
 
Although the form of some of the remaining appendices was also included in the RFT each
contains a significant amount of information which was provided by Auscript.
 
I am satisfied that the Federal Court contract contains some information which:

·         was supplied and is owned by Auscript;
·         is used by Auscript in the trade or business of supplying court reporting services;
·         was developed exclusively by Auscript specifically to meet the needs of its clients;
·         is unique to Auscript’s business model in the delivery of the contracted services;
·         results from a significant investment by Auscript  in research and development both

generally on solutions, technology, systems, methodology and processes for its business
services and specifically for the roll-out of the contracted services;

·         details Auscript’s pricing structure and model, business systems and processes
(including quality assurance), technology and associated services and other solutions and
methodologies  adopted for the purposes of the contract;

·         was provided by Auscript prior to the award of the contract, is by its nature confidential,
was requested by Auscript to be kept confidential and the Federal Court agreed to that
request;

·         was agreed to be contractor’s confidential information for the purposes of the contract;
·         is known to relevant court and Auscript staff for the purposes of the administration and

management of the contract;
·         can be disclosed to third parties under the confidentiality provisions of the contract only

with Auscript’s prior written consent or as authorised or required by law;
·         would be disclosed by Auscript only under an obligation of confidence;
·         is subject to intellectual property rights owned by Auscript;
·         provides Auscript with a competitive advantage in delivering court reporting services;
·         has a significant commercial value to Auscript and is important to the profitability and

viability of Auscript’s continuing business operations and commercial activities under the
contract; and

·         if known to Auscript’s competitors , would provide a commercial advantage to them and
cause Auscript’s business significant and irreversible harm and damage.

As a consequence I am also satisfied that the Federal Court contract as a whole contains trade
secrets as well as other information which has a commercial value that would be, or could
reasonably be expected to be, destroyed or diminished if that information was disclosed. This
means that in my view the contract is an exempt document under section 47 of the FOI Act.
 
However as, for the reasons set out below, it is reasonably practicable to prepare an edited copy
of the contract under section 22 of the FOI Act, in practical terms it is only those portions of the
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contract that are exempt under section 47 which I propose to withhold from access.
 
Exemption – Material Obtained In Confidence
 
It was also submitted on Auscript’s behalf that the Federal Court contract is exempt under
section 45 of the FOI Act as it contains material that was obtained in confidence and its
disclosure would found an action, by Auscript, for breach of confidence.  As I have already found
that the document is exempt under section 47 it is not necessary to deal with this objection at
length but will do so briefly for the assistance of any reviewer should any internal or external
review of my decision be required.
 
As relevant, subsection 45(1) provides:

(1)               A document is an exempt document if its disclosure under this Act would found
an action, by a person (other than an agency, the Commonwealth or Norfolk
Island), for breach of confidence.

The Guidelines explain, as relevant, that the FOI Act expressly preserves confidentiality where
that confidentiality would be actionable at common law or in equity (paragraph 5.142) and that
the section 45 exemption operates as a separate and independent protection which may fall
within the scope of other specific exemptions (paragraph 5.141).  Further it is explained that to
found an action for breach of confidence (meaning section 45 can apply) the following five
criteria must be satisfied in relation to the information:

·         it must be specifically identified;
·         it must have the necessary quality of confidentiality;
·         in must have been communicated and received on the basis of a mutual understanding

of confidence;
·         it must have been disclosed or threatened to be disclosed, without authority; and

·         unauthorised disclosure of the information has or will cause detriment (paragraph
5.143.

The Guidelines also explain what is required to be met or satisfied in relation to each of these
criteria (paragraphs 5.145 – 5.155).
 
As previously referred to I am satisfied that the Federal Court contract contains information
which was provided by Auscript prior to the award of the contract; is by its nature confidential;
was requested by Auscript to be kept confidential and the Federal Court agreed to that request;
is known only to a limited group; and that, if disclosed, that disclosure would cause Auscript’s
business significant harm and damage.  I am satisfied, however, that while all such information is
confined to some appendices in the document and not in the contract terms and conditions save
and except for one defined term, nevertheless the required consideration is to the document as
a whole and not its individual parts.
 
I am therefore satisfied that the Federal Court contract is also an exempt document under
section 45 of the FOI Act.  As noted elsewhere, as it is reasonably practicable to prepare an
edited copy with exempt material redacted, in practical terms the other parts of the contract
that are not exempt can be released.
 
Conditional Exemption – Business and Personal Privacy
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It was also submitted on Auscript’s behalf that Federal Court contract is conditionally exempt:

·         under section 47G of the FOI Act as it contains information concerning Auscript the
disclosure of which would, or could reasonably be expected to, unreasonably affect
Auscript’s lawful business; and

·         under section 47F of that Act as its disclosure would involve an unreasonable disclosure
of personal information about a number of persons

and that, on balance, permitting access to the document under the FOI Act would be contrary to
the public interest.
 
As I have already found that the document is exempt under both section 47 and 45 it is not
necessary to deal with these objections at length but will do so very briefly for the assistance of
any reviewer should any internal or external review of my decision be required.
 
The Guidelines explain the operation of the business information (paragraphs 6.157 – 6.187) and
personal privacy (paragraphs 6.113 - 6.156) conditional exemption provisions of the FOI Act and
the meaning and application of the public interest test which must be applied for conditionally
exempt documents (paragraphs 6.1 – 6.33).
 
As previously referred to I am satisfied that the Federal Court contract contains business
information about Auscript and that its disclosure would cause Auscript’s business significant
harm and damage.
 
In the submission made, Auscript contends (for the reasons briefly set out in that document)
that the disclosure of the Federal Court contract would not promote the objects of the FOI Act,
inform debate on a matter of public importance, promote effective oversight of public
expenditure, allow a person to access his or her own personal information, contribute to the
maintenance of peace and order and contribute to the administration of justice generally.  It was
also contended that that disclosure would potentially affect the Courts from obtaining similar
information from third parties in the future and it could reasonably be expected to prejudice the
competitive commercial activities of the Courts.  Further it is contended that when these factors
in favour of and against disclosure are considered disclosure, on balance, would be contrary to
the public interest.
 
This submission, in my view, is overly simplistic and must, at least in part, be rejected.  I am
satisfied that disclosure would promote the objects of the FOI Act and the oversight of public
expenditure.  I am not satisfied that I can reject out of hand the potential that the disclosure
would inform debate on a matter of public importance but I have been unable to identify any
such a matter beyond the theoretic.  At the theoretic level I am also satisfied that disclosure
could advance the fair treatment of individuals and other entities in accordance with the law in
their dealings with the Federal Court and contribute to innovation.  I am satisfied, however, that
disclosure would not provide any person with access to his or her personal information or
contribute to the maintenance of peace and order or administration of justice in any of its
forms.  As relevant and as previously referred to, I am satisfied that disclosure would cause
Auscript’s business significant harm and damage and breach a mutual understanding of
confidence.  I am also satisfied that disclosure could reasonably be expected to impede the
Federal Court (and potentially other agencies) ability to obtain confidential information.
 
Of the factors in favour of disclosure I give most weight to the promotion of the objects of the
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FOI Act and the oversight of public expenditure but after taking into account the potential harm
and damage to Auscript’s business and the undesirability of breaching a mutual understanding of
confidence I am satisfied that, on balance, disclosure of parts of the contract would be contrary
to the public interest.
 
I am satisfied from my examination of the Federal Court contract that it contains some personal
information.  This is the names, position titles and business addresses of a number of officers
and employees of the Federal Court and Auscript and it is sufficient for the individuals involved
to be “apparent” or to be “reasonably … ascertained” for the purposes of section 4(1) of the FOI
Act.  This information, however, is publically available from a range of sources, including the
Federal Court and Auscript’s websites and online social networking services (such as LinkedIn), a
matter that I must have regard to in considering whether disclosure would be unreasonable (see
Guidelines paragraph 83).  I am therefore not satisfied that the disclosure of this personal
information would be unreasonable.
 
Access to Edited Copy
 
Because I have found that the Federal Court contract is exempt, there is a further decision I am
required to make.
 
As the Guidelines explain, if it is decided to refuse access to a document on the ground it is
exempt consideration must be given under section 22 of the FOI Act to whether it would be
reasonably practicable to prepare an edited copy of the document for release to the applicant
(paragraph 3.85).  The Guidelines also explain how the obligations under section 22 should be
applied, notice that the edited copy has been prepared should be given and a suggested
approach in preparing the edited copy (paragraphs 3.86 - 3.90).
 
The Federal Court contract is lengthy (226 pages) but, as I have already found, the contract
terms and conditions, with one exception, and some of the appendices and attachments (the
latter two, in fact, being the bulk in length of the contract as a whole) in isolation do not contain
any trade secrets or other information which has a commercial value that would be, or could
reasonably be expected to be, destroyed or diminished if that information was disclosed.  The
remaining attachments are not lengthy.  Some contain trade secrets and such commercially
valuable information exclusively and some have such information inter-disbursed amongst other
text.
 
As mentioned above, on 5 December 2014 you confirmed to me on the phone that if the Federal
Court contract was exempt you would nevertheless like to obtain, if possible, an edited copy of
the document with the exempt material deleted.
 
In its submission Auscript details the clauses and attachments to the Federal Court contract
which it contends, at a minimum, should be deleted in the event that an edited copy of the
Federal Court contract is provided, together with brief reasons for this.
 
I have found that, save and except for one defined term, the contract terms and conditions
contain no information that is a trade secret or other commercially valuable information that
would be, or could reasonably be expected to be, destroyed or diminished, or that would be
conditionally exempt under section 47G, hence I have decided that subject to deletion of that

66



one defined term the whole of the contract terms and conditions may be released.
 
Having considered that part of the submission received in relation to the appendices and from
my examination of the Federal Court contract, I am satisfied that some of the information in the
Appendices is exempt on one or more of these grounds, but that it is reasonable practicable to
prepare an edited copy of the Federal Court contract deleting the exempt content.
 
Review rights
 
If you are dissatisfied with my decision, currently you can apply for internal review or an external
review by the Information Commissioner.  The Government has, however, announced that the
Information Commissioner is to be abolished with effect from 1 January 2015 although the
amending legislation to implement this change has not yet passed all stages of the legislative
process.
 
I would encourage you to seek internal review as a first step as it may provide a more rapid
resolution of your concerns.
 
If an Information Commissioner review is sought before 31 December 2014 and it is not finalised
by the Information Commissioner then, under the Bill which is now before the Parliament, that
review will be deemed to have been made to the Administrative Appeals Tribunal for review of
the Information Commissioner’s decision although an application fee will not have to be paid.
 
Internal review               
 
Under section 54 of the FOI Act, you can apply to the Federal Court in writing to for an internal
review of my decision.  The internal review application must be made within 30 days of the date
of this advice.  The application can be sent to the Federal Court’s email address for FOI requests
and applications foi@fedcourt.gov.au
 
Where possible please attach reasons why you believe a review of the decision is necessary. The
internal review will be carried out by another officer within 30 days.
 
External review
 

Currently, under section 54L of the FOI Act, you may apply to the Information Commissioner to
review my decision. An application for review by the Information Commissioner must be made in
writing up to and including 31 December 2014, and be lodged in one of the following ways:

                online:              https://forms.business.gov.au/aba/oaic/foi-review-/
                email:                enquiries@oaic.gov.au
                post:                  GPO Box 2999, Canberra ACT 2601
                in person:        Level 3, 175 Pitt Street, Sydney NSW
 
More information about Information Commissioner review is available on the Office of the
Australian Information Commissioner website. Go to www.oaic.gov.au/freedom-of-
information/foi-reviews.
 
From 1 January 2015, under the Bill now before the Parliament, an external review can only be

67



made to the Administrative Appeals Tribunal and then only after an internal review.
 
Release of the edited copy of the Federal Court contract
 
Although I have decided that it is reasonably practicable to prepare an edited copy of the Federal
Court contract deleting exempt content, under subsection 27(7) of the FOI Act the Federal Court
is prevented from providing such an edited copy to the you until after all opportunities that
Auscript has for review or appeal of this decision have run out.
 
Questions about this decision
 
If you have any questions about this decision, please contact me using the details below.
 
John Mathieson
Deputy Registrar
Principal Registry
Federal Court of Australia
john.mathieson@fedcourt.gov.au
Phone 02 9230 8336
www.fedcourt.gov.au
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From: External FOI
To:
Subject: RE: Judgment Documents
Date: Tuesday, 4 November 2014 2:06:09 PM

UNCLASSIFIED

Dear 
 
I acknowledge receipt of your request below addressed to the Court’s Freedom of
Information access email address.  It is not clear whether you intended to make this request
under the Freedom of Information Act 1982 (FOI Act) or if it is just a general enquiry.
 
If your request is under the FOI Act, I am authorised under subsection 23(1) of the FOI
Act to make decisions on behalf of the Federal Court in relation to FOI requests.
 
A request for access to documents under the FOI Act can be made to the Federal Court
only in relation to documents which relate to the management and administration of the
Court’s registry and office resources (see s 5(1), FOI Act).  Access to documents relating
to proceedings in the Court are governed, not by the FOI Act, but the Federal Court of
Australia Act 1976 and the Federal Court Rules.
 
As a result any FOI request to access court documents is outside the scope of and cannot
be dealt with under the FOI Act.
 
If you are disagree with this decision you may apply for an internal review by another
officer in the Court or for an external review by the Information Commissioner.
 
Under section 54 of the FOI Act any request for an internal review must be made within 30
days of this letter.  It must be in writing but can be by email sent to FOI@fedcourt.gov.au.
 
Under section 54L of the FOI Act any request for an external review must be made within
60 days of this letter.  It must be in writing and can be lodged with the Information
Commissioner in any of the following ways:

online:             https://forms.australia.gov.au/forms/oaic/foi-review/
email:               enquiries@oiac.gov.au
post:                GPO Box 2999, Canberra ACT 2601
in person:         Level 3, 175 Pitt Street, Sydney

 
However, if you wish only to know how you might inspect a Federal Court file and obtain
copies of available documents, you can find this information on the Court’s website at:

 
Yours sincerely,
 
John Mathieson
Deputy Registrar
Principal Registry
Federal Court of Australia
www.fedcourt.gov.au
 
From:  
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Sent: Sunday, 2 November 2014 7:49 AM
To: External FOI
Subject: Judgment Documents
 
How do I access all court documents from a case in 2009? I need the documents to apply
for a working visa in Canada?
Thank you, 
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From: External FOI
To:
Subject: Request for information
Date: Friday, 27 February 2015 3:54:16 PM
Attachments: image001.jpg

UNCLASSIFIED

Dear 
 
I refer to the request which you sent, on behalf of , to the Federal Court’s FOI email
address.  I am authorised under section 23 of the Freedom of Information Act 1982 (FOI Act) to
make decisions in relation to FOI requests.
 
A request for access to documents under the FOI Act can be made to the Federal Court only in
relation to documents which relate to the management and administration of the Court’s
registry and office resources (see s 5(1), FOI Act).  Access to documents relating to proceedings
in the Court are governed, not by the FOI Act, but the Federal Court of Australia Act 1976 and
the Federal Court Rules.
 
As a result any FOI request to access court documents is outside the scope of and cannot be
dealt with under the FOI Act.
 
If you are disagree with this decision you may apply for an internal review by another officer in
the Court or for an external review by the Information Commissioner.
 
Under section 54 of the FOI Act any request for an internal review must be made within 30 days
of this letter.  It must be in writing but can be by email sent to FOI@fedcourt.gov.au.
 
Under section 54L of the FOI Act any request for an external review must be made within 60
days of this letter.  It must be in writing and can be lodged with the Information Commissioner in
any of the following ways:

online:             https://forms.australia.gov.au/forms/oaic/foi-review/
email:               enquiries@oiac.gov.au
post:                GPO Box 2999, Canberra ACT 2601
in person:         Level 3, 175 Pitt Street, Sydney

 
In the circumstances as outlined by you in your request and, of course, the authorisation 

 provided (a copy of which you attached to the request), I have searched the Court’s
database of proceedings.  

   The petition was
mentioned before a Registrar on 27 October 2005 and 16 March 2006 but no orders were made
and the petition subsequently lapsed by operation of subsection 52(4) of the Bankruptcy Act
1966.  I can find no record of any other proceeding taken against  either in the
Federal Court or the Federal Circuit Court.
 
If you wish to inspect the file to the above proceeding and obtain copies of available documents,
you can find information on how this can be done on the Court’s website at:
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Governor General [2013] HCA 52 at [47]) and not to documents relating to the exercise of 
substantive powers and functions of adjudication or tasks that are referable to this (see Kline 
v Official Secretary to the Governor General [2013] HCA 52 at [45]).  (See also paragraphs 
2.7 and 2.8 of the Guidelines.) 

Any correspondence in the possession of the Federal Court drafted and signed by Ashurst 
Australia transmitted and/or sent to the Court in matter ACD43/2014 clearly relate to 
proceedings which are before the court and are not documents of an administrative nature 
within the meaning of the FOI Act.  As such the FOI Act does not apply to them and no 
request under that Act can validly be made in relation to them (see paragraphs 2.6 to 2.8 of 
the Guidelines). 

If you are dissatisfied with my decision, you may apply an for internal review or an 
Information Commissioner review. 

Under section 54 of the FOI Act, you may apply in writing to the Court for an internal review 
of my decision. The internal review application must be made within 30 days of the date of 
this letter. 

Where possible please attach reasons why you believe a review of the decision is necessary. 
The internal review will be carried out by another officer within 30 days of receipt of any 
request for review. 

Under section 54L of the FOI Act, you may apply to the Australian Information 
Commissioner to review my decision. An application for review by the Information 
Commissioner must be made in writing within 60 days of the date of this letter, and be lodged 
in one of the following ways: 
             online:              https://forms.business.gov.au/aba/oaic/foi-review-/ 
             email:                enquiries@oaic.gov.au  
             post:                  GPO Box 2999, Canberra ACT 2601 
             in person:        Level 3, 175 Pitt Street, Sydney NSW 
 
More information about Information Commissioner review is available on the Office of the 
Australian Information Commissioner website.  You can also find there the current 
Guidelines which I have referred to earlier in the reasons for my decision. Go to 
www.oaic.gov.au/freedom-of-information/foi-reviews. 
 
If you wish to discuss this decision, you can contact me by phone on the phone number 
shown on page 1 of this letter. 
 
 
 
Yours sincerely 
 
 
 
 
 
John Mathieson 
Deputy Registrar  
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are not (see subsection 5(1) FOI Act and paragraph 2.6 of the Guidelines issued by the 
Australian Information Commissioner under section 93A of the FOI Act (Guidelines)).  The 
FOI Act, however, does not apply to any request for access to a document of the Court unless 
the document relates to matters of an administrative nature (see also subsection 5(1) FOI Act 
and paragraph 2.7 of the Guidelines).  For completeness, although not relevant to your 
request, since 12 April 2013, the FOI Act also does not apply to the handling of judicial 
complaints within the Court (see subsection 5(1A) FOI Act and paragraph 2.6 of the 
Guidelines). 

The High Court of Australia has recently clarified that the phrase “matters of an 
administrative nature” refers only to documents that concern “the management and 
administration of registry and office resources” (see Kline v Official Secretary to the 
Governor General [2013] HCA 52 at [47]) and not to documents relating to the exercise of 
substantive powers and functions of adjudication or tasks that are referable to this (see Kline 
v Official Secretary to the Governor General [2013] HCA 52 at [45]).  (See also paragraphs 
2.7 and 2.8 of the Guidelines.) 

Any notes or similar material, including File Notes, in the possession of the Federal Court 
relating to proceeding ACD43/2014 clearly relate to proceedings which are before the court 
and are not documents of an administrative nature within the meaning of the FOI Act.  As 
such the FOI Act does not apply to them and no request under that Act can validly be made in 
relation to them (see paragraphs 2.6 to 2.8 of the Guidelines). 

To the extent that this can be a decision in relation to an extended request and you are 
dissatisfied with it, you may apply an for internal review or an Information Commissioner 
review. 

Under section 54 of the FOI Act, you may apply in writing to the Court for an internal review 
of my decision. The internal review application must be made within 30 days of the date of 
this letter. 

Where possible please attach reasons why you believe a review of the decision is necessary. 
The internal review will be carried out by another officer within 30 days of receipt of any 
request for review. 

Under section 54L of the FOI Act, you may apply to the Australian Information 
Commissioner to review my decision. An application for review by the Information 
Commissioner must be made in writing within 60 days of the date of this letter, and be lodged 
in one of the following ways: 
             online:              https://forms.business.gov.au/aba/oaic/foi-review-/ 
             email:                enquiries@oaic.gov.au  
             post:                  GPO Box 2999, Canberra ACT 2601 
             in person:        Level 3, 175 Pitt Street, Sydney NSW 
 
More information about Information Commissioner review is available on the Office of the 
Australian Information Commissioner website.  You can also find there the current 
Guidelines which I have referred to earlier in the reasons for my decision. Go to 
www.oaic.gov.au/freedom-of-information/foi-reviews. 
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If you wish to discuss this decision, you can contact me by phone on the phone number 
shown on page 1 of this letter. 
 
 
 
Yours sincerely 
 
 
 
 
 
John Mathieson 
Deputy Registrar  
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             online:              https://forms.business.gov.au/aba/oaic/foi-review-/ 
             email:               enquiries@oaic.gov.au  
             post:                 GPO Box 2999, Canberra ACT 2601 
             in person:        Level 3, 175 Pitt Street, Sydney NSW 
 
More information about Information Commissioner review is available on the Office of the 
Australian Information Commissioner website.  You can also find there the current 
Guidelines which I have referred to earlier in the reasons for my decision. Go to 
www.oaic.gov.au/freedom-of-information/foi-reviews. 
 
If you wish to discuss this decision, you can contact me by phone on the phone number 
shown on page 1 of this letter. 
 
 
 
Yours sincerely 
 
 
 
 
 
John Mathieson 
Deputy Registrar  
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that are referable to this (see Kline v Official Secretary to the Governor General [2013] HCA 52 at 
[45]).  (See also paragraphs 2.7 and 2.8 of the Guidelines.) 

Any briefing material or correspondence that was within the scope of your request would clearly 
relate to proceedings which are before the court and are not documents of an administrative nature 
within the meaning of the FOI Act.  As such the FOI Act does not apply to them and no request under 
that Act can validly be made in relation to them (see paragraphs 2.6 to 2.8 of the Guidelines). 

If you are dissatisfied with my decision, you may apply for an internal review or an Information 
Commissioner review. 

Under section 54 of the FOI Act, you may apply in writing to the Court for an internal review of my 
decision. The internal review application must be made within 30 days of the date of this letter. 

Where possible please attach reasons why you believe a review of the decision is necessary. The 
internal review will be carried out by another officer within 30 days of receipt of any request for 
review. 

Under section 54L of the FOI Act, you may apply to the Australian Information Commissioner to 
review my decision. An application for review by the Information Commissioner must be made in 
writing within 60 days of the date of this letter, and be lodged in one of the following ways: 

             online:              https://forms.business.gov.au/aba/oaic/foi-review-/ 
             email:                enquiries@oaic.gov.au  
             post:                  GPO Box 2999, Canberra ACT 2601 
             in person:        Level 3, 175 Pitt Street, Sydney NSW 
 
More information about Information Commissioner review is available on the Office of the Australian 
Information Commissioner website.  You can also find there the current Guidelines which I have 
referred to earlier in the reasons for my decision. Go to www.oaic.gov.au/freedom-of-information/foi-
reviews. 
 
If you wish to discuss this decision, you can contact me by phone on the phone number shown on 
page 1 of this letter. 

 
 
Yours sincerely 
 
 
 
 
John Mathieson 
Deputy Registrar  
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From:
To: External FOI
Subject: FOI request
Date: Wednesday, 21 October 2015 11:52:59 AM

Dear Sir/Madam,
I write seeking information under the Freedom of Information Act, specifically all correspondence over the past two
years between the Chief Justice and the chief executive officer/registrar of the Federal Court; and all correspondence
between the Chief Justice or CEO/registrar of the Federal Court and the chief justice or CEO of the Family Court or the
chief judge or CEO of the Federal Circuit Court chief justice regarding court funding or courts administration, and in
particular, any possible restructure of or change to courts administration.

I expect this request to be administered by the Federal Court, not the department, and would, of course, be agreeable to
release of the documents outside of the FOI Act.
I advise that I am not interested in duplicate copies of documents or documents that have already been publicly released,
or media releases, media articles or media statements. I also reserve the right to withdraw this request should the
information I seek be released under FOI to individuals or organisations prior to finalisation of my FOI application, and
ask that I be notified accordingly. If the estimate of charges is excessive, I reserve the right to narrow the scope of this
application or, alternatively, split it into separate parts. I would also prefer documents to be released electronically via
email.
Finally, given policies on disclosure logs differ across government, and remain a subject for debate, I would ask that The
Australian be notified of the planned timing of the release of documents to us, and be given the full 10 business days
allowed under the Act to research and prepare any articles for publication before the release is posted on any disclosure
log. The Australian would also appreciate the option of being able to place the application on hold at any stage, in
accordance with the Act, if timing or other factors become an issue. Your assistance on these matters would also help
your agency provide any background or clarifying information.
If I can be of any assistance with the processing of any aspect of these requests, please do not hesitate to contact me on
(07) 3666-7456 or FOI@theaustralian.com.au
Confirmation of receipt of this letter, and the scope of my request, would be appreciated. My postal address is:
The Australian
GPO Box 2145
Brisbane QLD 4001
Kind regards,
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Application of the FOI Act 

The FOI Act has a very limited application to the Federal Court (see paragraphs 2.6- 2.8 of 
the Guidelines issued by the Australian Information Commissioner under section 93A of the 
FOI Act). It does not apply to Judicial Officers (paragraph 5(l)(b) of the FOI Act) or to any 
documents relating to the handling of complaints about Judicial Officers (subsections 5(1A) 
to ( lC) of the FOI Act). Although the Federal Court is a "prescribed authority" for the 
purposes of the FOI Act (paragraph 5( l)(a)) the only request that can validly be made to it 
under the FOI Act is to access a "document of an administrative nature" (section 5). 

The High Court of Australi a in Kline v Official Secretary to the Governor General of 
Australia & Anor (20 13] HCA 52 considered the meaning ofthe phrase "matters of an 
administrative nature" and held that it refers to documents that concern the "management and 
administration of office resources, such as financial and human resources and information 
technology" (see [ 41] with examples at [ 13]). 

Correspondence in the Possession of the Chief Justice 

As the FOI Act does not apply to the Judicial Officers of the Federal Court (which, of course, 
includes the Chief Justice) any request for access to a document that is in the possession of 
the Chief Justice is outside of the scope of the FOI Act and no valid FOI request can be made 
in relation to it. 

This includes all correspondence sent or received by the Chief Justice of the Federal Court to 
or from any person or entity. In the context of your request, this means that an item of 
correspondence sent or received by the Chief Justice of the Federal Court to or from the 
Registrar of the Federal Court is not accessible under the FOI Act in the hands of the Chief 
Justice but, provided it is a document of an administrative nature within the meaning of the 
FOI Act and subject of course to any exemption under that Act which might apply, it is 
nevertheless accessible under that Act in the hands of the Registrar. 

To the extent that your request relates to correspondence that is in the possession of the Chief 
Justice, that corTespondence is not accessible under the FOI Act and your request for access 
to it is refused. 

Correspondence in the Possession of the Court 

I arranged for court staff to undertake comprehensive searches of electronic folders and other 
records maintained in the Principal Registry of the Federal Court for the period from 22 
October 2013 to 21 October 2015 for any correspondence between the Registrar of the 
Federal Court and any of the Chief Justice of the Federal Court, Chief Justice of the Family 
Court, Chief Judge of the Federal Circuit Court and/or Chief Executive Officer of the Family 
Court and Federal Circuit Court regarding court funding or courts administration or any 
possible restructure of or change of courts administration. In addition, I spoke to all key 
personnel of the Federal Court (including the Registrar) and support staff and the searches 
undertaken were refined and extended based on their and my knowledge and recollections. I 
also liaised with key personnel in the Family Court and Federal Circuit Court. 

As a result I identified 22 documents which fell within the scope of your request as follows 
(in chronological order): 
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Document 
Date Brief Description No. 

1. 15.1.14 Email from Federal Court Registrar to Federal Court Chief Justice 
re: Courts Review 

2. 14.7.1 4 Email from Federal Court Registrar to All Federal Court Judges 
(including Chief Justice) and Others re: Electronic Court Files 

3. 1.9.14 Email from Federal Court Registrar to Chief Justice and Others re: 
Employment ofNew Director Corporate Services [note: although 
this email refers to "some brief information" being attached it, in 
fact, included no attachment] 

4. 15.10.14 Email from Federal Circuit Court Chief Judge to Federal Court 
Registrar re: Electronic Court Files for the Federal Circuit Court 

5. 23.10.14 Email from Federal Court Registrar to All Federal Court Judges 
(including Chief Justice) and Others re: Email Security Tagging 

6. 2.2.15 Email from Family Court and Federal Circuit Court CEO to Federal 
Court Registrar and attached letter from Family Court and Federal 
Circuit Court CEO to a Deputy Secretary Attorney-General ' s 
Department re: Ernst & Young Costing Model 

7. 10.2.1 5 Email from Family Court and Federal Circuit Court CEO to Federal 
Court Registrar and attached letter (with enclosures) from Family 
Court and Federal Circuit Court CEO to a Deputy Secretary 
Attorney-General's Department re: Shared Services Review of the 
Family Court, Federal Circuit Court and Federal Court 

8. 24.2.15 Memorandum from Federal Court Chief Justice to All Federal Court 
Staff (including Registrar) re: National Court Framework 

9. 27.3.15 Email from Federal Court Registrar to All Federal Court Judges 
(including Chief Justice) and Others as well as attached 
memorandum re: Electronic Court File improvements 

10. 20.4.15 Memorandum from Federal Court Chief Justice to All Federal Court 
Judges and Staff (including Registrar) re: National Court Framework 
Update 

11. 7.5.1 5 Memorandum from Federal Court Chief Justice to All Federal Court 
Judges and Staff (including Registrar) re: National Court Framework 
Allocation Processes 

12. 24.6.15 Memorandum from Federal Court Chief Justice to All Federal Court 
Judges and Staff (including Registrar) re: National Court Framework 
- Changes to eLodgment and ECF to support the National Court 
Framework 

13. 1.7.15 Email from Federal Court Registrar to All Federal Court Judges 
(including Chief Justice) and Others as well as attached 
memorandum re: Changes to eLodgment and Electronic Court File 
support for National Court Framework 

14. 1.7.15 Letter from Family Court Chief Justice to Family Court and Federal 
Circuit Court CEO re: Drafting Instructions in relation to Proposed 
Courts Administration Bill 

15. 14.7.15 Memorandum from Federal Court Chief Justice to All Federal Court 
Judges, Registrar, National Operations Registrar and All Staffre: 
Duty Systems within the Court under the National Court Framework 

16. 17.7.15 Memorandum from Federal Court Registrar to all Federal Court 
(including Chief Justice) Judges and Others re: First Anniversary of 
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the Introduction of the Electronic Court File 
17. 22.7.15 Email from Federal Court Registrar to Federal Court Chief Justice 

re: Phone on Associates' Desks in Courtrooms 
18. 14.8.1 5 Letter from Federal Circuit Court CEO to Federal Court Registrar re: 

Consideration of Resource Transfers 
19. 9.9.1 5 Email from Federal Court Chief Justice to Federal Court Registrar 

and Another with email from Family Court and Federal Circuit 
Court National Media and Public Affairs Manager to each of Federal 
Court Chief Justice and Registrar re: Media Issues 

20. 9.9.15 Email from Federal Court Registrar to Federal Court Chief Justice 
and Another with email from Family Court and Federal Circuit 
Court National Media and Public Mfairs Manager to each of Federal 
Court Chief Justice and Registrar re: Media Issues 

21. 24.9.15 Email from Federal Court Chief Justice to Federal Court Registrar 
with email from Executive Assistant to Family Court Chief Justice 
to Federal Court Chief Justice re: Courts Administration 
Amendment Bill 2015 

22. 9.10.15 Letter from Federal Court Registrar to Family CoUlt and Federal 
Circuit Court CEO re: Ongoing Management of Casetrack 

Personal Information 

Documents numbered 4, 6, 7, 9, 13, 16, 18, 19, 20,21 and 22 or the attachments to them 
(other than the attachments to documents 6 and 2 1 [for those attachments see the section 
below headed "Deliberative Material"]) contain telephone numbers, facsimile numbers and/or 
email addresses of individuals who are, in the context of each relevant document, identifiable. 
As a result that information is personal information within the meaning of the FOI Act. 
As I advised in my email to you of20 November 2015, I consulted with the individuals 
concerned about possible contentions that these documents may be conditionally exempt 
under section 47F of the FOI Act and access to them would, on balance, be contrary to the 
public interest for the purposes of subsection 11 A(5) of that Act. In response the Federal 
Court received an objection, with reasons, to the release of the relevant documents on behalf 
of some individuals if that included those relevant individuals' personal information. I have 
taken that objection and the reasons advanced into account in making my decision on your 
request in relation to these documents. 

Save and except for the telephone and mobile telephone numbers and email address of the 
Federal Circuit Court's National Media & Public Mfairs Manager (which are published by 
that Court on its website as contacts for members of the media) which appear in documents 
numbered 19 and 20, the relevant personal information in each of these documents is neither 
well known nor generally publicly available. Its disclosure would have no demonstrable 
relevance to the affairs or workings of government and would neither enhance transparency 
or accountability nor achieve any other public purpose. Its release would infringe the 
personal privacy of each of the individuals concerned and interfere with the efficiency of his 
or her work and, where relevant, that of his or her support staff and, in tum, impact adversely 
on the operations of the Federal Court, Family Court or Federal Circuit Court. As a result 
disclosure of any of these documents in their original form would be an unreasonable 
disclosure of personal information and, as a consequence, each is conditionally exempt under 
section 47F of the FOI Act. 
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Releasing each of these documents in that original form would, on balance, be contrary to the 
public interest test set out in subsection 11 A(5) of the FOI Act. The disclosure of the relevant 
personal information would not contribute in any meaningful way in promoting the objects of 
the FOI Act, inform debate on a matter of public importance, promote effective oversight of 
public expenditure or allow a person to access his or her own personal information but (as 
already noted) that disclosure would infringe the personal privacy of the individuals involved 
and interfere with the efficiency of his or her work and, where relevant, that of his or her 
support staff and, in turn, impact adversely on the operation of the Federal Court, Family 
Court or Federal Circuit Court. 

It is possible, in each case, for the Federal Court to prepare an edited or redacted copy of the 
document modified by deletion to remove each piece of personal information as provided for 
under section 22 of the FOI Act. To be clear, however, the published contact telephone 
numbers and email address of the Federal Circuit Court's National Media & Public Affairs 
Manager in documents numbered 19 and 20 remain unedited. 

I have therefore decided to grant you access to copies of each of these documents edited in 
this way. 

As noted above, following consultation with the individuals concerned about the personal 
information which was contained in the various items of correspondence, an objection was 
received from some individuals to the release of the relevant items if that included that 
individual ' s personal information. As the decision I have made means that this personal 
information will be deleted from any copy of the relevant items that is released, that objection 
does not apply. As a consequence, there is no requirement to give notice of my decision to 
that individual under subsection 27(5) of the FOI Act or to delay the release of documents 
under subsection 27(6) of that Act until all opportunities for review or appeal have run out. 
To avoid any doubt about this I have confirmed with the individuals concerned that, in view 
of the decision I have made, no objection as proposed remains. 

Deliberative Material 

Attachment to Document 6 

The attachment to the document numbered 6 is a letter from the Family Court and Federal 
Circuit Court CEO to a Deputy Secretary of the Attorney-General' s Department dated 2 
February 2015. The opinion, advice and recommendations in that letter was prepared and 
given in the course of, or for the purposes of, the deliberative processes of the Family Court, 
Federal Circuit Court and the Department, particularly in regard to the costing of corporate 
functions and services and opportunities for savings. It contains some operational 
information (as defined by section 8A of the FOI Act) and purely factual information but this 
is so intertwined with the opinion, advice and recommendations given and made that it is not 
practical to separate it. As a result this document is also conditionally exempt under section 
47C ofthe FOI Act. 

I also considered whether access to this document at this time would, on balance, be contrary 
to the public interest test set out in subsection 11A(5) of the FOI Act. 

Unlike other conditional exemptions under the FOI Act, the conditional exemption relating to 
deliberative process has no requirement of harm being demonstrated. Balancing factors in 
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favour or against disclosure as set out in section llB of that Act in relation to each of those 
other conditional exemptions is thus informed by reference to the specific harm which must 
have been shown to exist. 

In favour of disclosure is that the document may inform the community about the 
development of relevant policy by the Government; provide some of the background to 
Government decision making and reasons for some decisions it has made; enhance the 
scrutiny of government decision making; and inform public debate. It is, however, unlikely 
that the document would otherwise promote the objects of the FOI Act and it would not allow 
a person to access his or her own personal information. Because the opinions, advice and 
recommendations given and made were provided in a very tight timeframe and in speculation 
and anticipation of policy considerations then under deliberation, the value of the letter in 
enhancing scrutiny and informing public debate is, however, likely to be limited. 

Against disclosure is that the release of the document could reasonably be expected to 
prejudice the ability of the Attorney-General and his Department to obtain in the future full , 
frank and candid opinion, advice and recommendations on short notice from federal courts on 
any proposed changes which may impact on the administration of a federal court including in 
regard to financial matters. 

In balancing these competing factors I have not had regard to any of the " irrelevant factors" 
set out in subsection 11B(4) of the FOI Act (i.e. embarrassment to or loss of confidence in the 
Government, resultant misinterpreting or misunderstanding of the document, high seniority in 
the agency of the author of the document and access to the document resulting in confusion 
or unnecessary debate) . 

I have decided that the factors as above against disclosure outweigh those as above in favour 
of the release of the document. Consequentially disclosure of this letter would, on balance, 
be contrary to the public interest at this time. 

I have also considered but decided that it would not be possible to prepare an edited or 
redacted copy of the document modified by deletion to remove exempt material as provided 
for under section 22 of the FOI Act. The deletions required would be so extensive that the 
resulting document would be of no value to you whatsoever. 

Attachment to Document 21 

The attachment to the document numbered 21 is a document which was provided to the 
Commonwealth Attorney-General by the Chief Justice of the Family Court on 23 September 
2015 regarding matters then under consideration by the Attorney and the Government in 
relation to the then proposed Courts Administration Legislation Amendment Bill 201 5. It 
contains no operational information (as defined by section 8A of the FOI Act) and no purely 
factual material. It however sets out opinion. advice and recommendations prepared and 
given in the course of consultation and for the purposes of the deliberative processes in 
regard to parts of the then proposed Bill and functions and administration of the Federal 
Court, Family Court and Federal Circuit Court. As a consequence this document is 
conditionally exempt under section 47C of the FOI Act. 

I also considered whether access to this document at this time would, on balance, be contrary 
to the public interest test set out in subsection 11 A(5) of the FOI Act. 
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Unlike other conditional exemptions under the FOI Act, the conditional exemption relating to 
deliberative process has no requirement of harm being demonstrated. Balancing factors in 
favour or against disclosure as set out in section 11 B of that Act in relation to each of those 
other conditional exemptions is thus informed by reference to the specific harm which must 
have been shown to exist. 

This is not possible in undertaking this exercise regarding the deliberative process conditional 
exemption and thi s can be informed only by the circumstances of the relevant situation. As 
relevant here, I note that the document was created for the purposes of a consultation between 
the Attorney-General and the Chief Justice of the Family Court regarding a proposal then 
under consideration for, among other things, amendment of the enabling Act which created 
the Family Court and under which its administrative affairs operate. 

I also note that the Bill in relation to which the consultation took place was introduced in the 
Commonwealth Parliament on 2 December 2015, has been referred for inquiry by the 
Senate's Legal and Constitutional Affairs Legislation Committee, the Committee has invited 
public submissions by 7 January 2016 and is due to report on the Bill by 2 February 2016. 
In favour of disclosure is that the document may inform the community about the 
development of relevant policy by the Government; provide some of the background to 
Government decision making and reasons for some decisions it has made; enhance the 
scrutiny of government decision making; and inform public debate. It is, however, unlikely 
that the document would otherwise promote the objects of the FOI Act and it would not allow 
a person to access his or her own personal information. 

Against disclosure is that the release of the document could reasonably be expected to 
prej udice the ability of the Attorney-General to obtain in the future full, frank and candid 
opinion, advice and recommendations from the head of jurisdiction of a federal court on any 
proposed legislative change which may impact on the administration of a federal court or 
other sensitive issues. Further such release could reasonably be expected to impact adversely 
on the relationship of trust between an Attorney-General and a head of jurisdiction of a 
federal court in consulting confidentially about matters relating to the administration of 
federal courts and justice generally. 

In balancing these competing factors I have not had regard to any of the " irrelevant factors" 
set out in subsection 11B(4) of the FOI Act (i.e. embarrassment to or loss of confidence in the 
Government, resultant misinterpreting or misunderstanding of the document, high seniority in 
the agency of the author of the document and access to the document resulting in confusion 
or unnecessary debate). 

l have decided that the factors as above against disclosure significantly outweigh those as 
above in favour of the release of the document. This is, in my view, particularly so at the 
present time when the Bill is under scrutiny by a Parliamentary Committee during which 
interested persons and entities may give opinion and comment on the Bill and, should public 
hearings be held, the Bill or parts of it may be debated publicly. 

As a result disclosure of this document would, on balance, be contrary to the public interest 
both generally and, particularly, at this time. 
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I have also considered but decided that it would not be possible to prepare an edited or 
redacted copy of the document modified by deletion to remove exempt material as provided 
for under section 22 of the FOI Act. The deletions required would be so extensive that the 
resulting document would be of no value to you whatsoever. 

Legal Professional Privilege 

The Courts Administration Legislation Amendment Bill 2015 was prepared by the Office of 
Parliamentary Counsel (OPC) on instructions given by the Attorney-General 's Department. 
OPC is an independent agency created by the Parliamentary Counsel Act 1970 responsible 
for the preparation of laws for introduction into the Commonwealth Parliament. The drafting 
process includes providing confidential legal advice on issues such as how policy might be 
achieved by legislation; whether the drafted instrument conforms to the policy objective or 
does so subject to variations or exception; and whether the drafted instrument can legally or 
val idly be made. The relationsh ip between the Commonwealth of Australia (through the 
instructing Department or agency) and OPC in relation to all aspects of the preparation of 
such laws is one of client and lawyer and all steps in the process of providing instructions for 
and preparation of the drafted instrument (which is frequently an iterative process) is at law 
protected by legal professional privilege. This protection extends to communications with 
third parties if that communication was for the dominant purpose of the giving of drafting 
instructions (see the decision of the Full Court of the Federal Court in State ofNew South 
Wales v Betfair Pty Ltd [2009] FCAFC 160 at [36]). This legal profession privilege 
protection may be waived but only by the "client". 

A document which is subject to legal professional privilege which has not been waived is 
exempt from disclosure by virtue of section 42 of the FOI Act. 

Document numbered 14 is a letter dated 1 July 2015 from the Family Court Chief Justice to 
the Family Court and Federal Circuit Court CEO which was received by the Federal Court 
Registrar at a meeting held on 1 July 2015 of representatives of the Attorney-General' s 
Department, Federal Court, Family Court, Federal Circuit Court, Department ofPrime 
Minister and Cabinet and Department of Finance. That meeting was convened, in part, to 
discuss the drafting instructions for the relevant Bill which had been given by the Attorney
General's Department to OPC by letter on 29 June 2015. The Family Court Chief Justice 
requested that a copy of her letter be tabled at the meeting and provided to all participants. 
The Chief Justice's letter includes quotations from or paraphrasing of parts of the drafting 
instructions, sets out opinion and advice and poses questions about a number of aspects of the 
instructions and issues for consideration in relation to the policy objective. 

This letter was written by an informed third party for discussion with the Department giving 
drafting instructions to OPC, as well as other informed third parties, about the initial drafting 
instructions provided. As such its dominant purpose was to assist and further the giving of 
instructions so that the appropriate policy objective would be achieved. The letter is 
therefore subject to legal professional privilege. 

The Attorney-General' s Department managed all steps in giving and updating instructions to 
OPC in relation to this Bill and considering progressive drafted instruments closely and in 
confidence. It has not expressly waived legal professional privilege in relation to the relevant 
documents (including the Chief Justice's letter as above) or done so impliedly. 
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I have also considered but decided that it would not be possible to prepare an edited or 
redacted copy of the Chief Justice's letter modified by deletion to remove exempt material as 
provided for under section 22 of the FOI Act. The deletions required wou ld be so extensive 
that the resulting document would be of no value to you whatsoever. 

Other Documents 

I have decided to grant you access in full to each of the other documents mentioned in the 
table above. 

Summary of decision 

In summary, in relation to the documents in the possession of the Court identified in the table 
above, I have decided: 

• to grant you access in full to documents numbered 1, 2, 3, 5, 8, lO, 11 , 12, 15 and 17 

• to grant you access in part to documents numbered 4, 6 (excluding its attachment), 7, 
9, 13, 16, 18, 19, 20,21 (excluding its attachment) and 22 with deletions under section 
22 of personal information which were found: 

o to be conditionally exempt under section 47F for reasons of personal privacy, 
and 

o access to that personal information would, on balance, be contrary to the 
public interest for the purposes of subsection 11A(5) 

• to refuse you access to the attachments to documents 6 and 2 1 which were each 
found: 

o to be conditionally exempt under section 47C for reasons of them being 
deliberative material, and 

o access to that material would, on balance, be contrary to the public interest for 
the purposes of subsection 11A(5) 

• to refuse you access to document numbered 14 which was found to be exempt under 
section 42 of legal professional privilege. 

Material taken into account 

I have taken the following material into account in making my decision: 

• the content of the documents that fall within the scope of your request 

• the FOI Act (specifically sections 4, 8A, llA, 118, llC, 22, 27A, 42, 47C and 47F) 

• the guidelines issued by the Australian Information Commissioner under section 93A 
of the FO I Act 

• the views of third parties consulted by the Federal Court under section 27 A of the FOI 
Act. 

Release of documents 

I have also decided that the documents which are to be released to you as above be provided 
electronically in PDF format. These accompany this advice. 
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Charges 

As this decision was not made within the statutory time limi t, no charge can be imposed in 
relation to the request or any access (see subregulation 5(2) of the Freedom oflnformation 
(Charges) Regulations 1982). 

Disclosure log 

I will consider separately the documents which, by virtue of section 11 C of the FOI Act, are 
to be published in the disclosure log on the Court's website however, that publication will not 
take place until 10 working days after the date of this decision. 

Your review rights 

If you are dissatisfied with my decision, you may apply for internal review or Information 
Commissioner review of the decision. We encourage you to seek internal review as a fust 
step as it may provide a more rapid resolution of your concerns. 

Internal review 

Under section 54 of the FOI Act, you may apply in writing to the Federal Court for an 
internal review of my decision. The internal review application must be made within 30 days 
of the date of this letter. 

Where possible please attach reasons why you believe review of the decision is necessary. 
The internal review will be carried out by another officer within 30 days. 

Information Commissioner review 

Under section 54L of the FOI Act, you may apply to the Australian Information 
Commissioner to review my decision. An application for review by the Information 
Commissioner must be made in writing within 60 days of the date of this letter, and be lodged 
in one of the fo llowing ways: 

online: 
email: 
post: 
in person: 

https://forms.business.uov.au/aba/oaic/foi-review-1 
enguiries@oaic.gov.au 
GPO Box 2999, Canberra ACT 2601 
Level 3, 175 Pitt Street, Sydney NSW 

More information about Information Commissioner review is available on the Office of the 
Australian Information Commissioner website. Go to www.oaic.gov.aulfi·eedom-of
informationlfoi-reviews. 
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From:
To: John Mathieson
Subject: RE: FOI Request
Date: Thursday, 5 November 2015 6:25:23 PM

Thank you Mr Mathieson and please withdraw my request.
Regards

 
 
 

From: John Mathieson [mailto:John.Mathieson@fedcourt.gov.au] 
Sent: Thursday, 5 November 2015 18:20
To: 
Subject: FOI Request

UNCLASSIFIED

Dear ,
Thank you for talking to me earlier today about your request below.
As mentioned, I look after all FOI matters in the Federal Court. The Federal Court and Federal
Circuit Court (FCC) are separate “prescribed authorities” for the purposes of the FOI Act. Adele
Byrne, Principal Registrar of the FCC, looks after FOI matters in the FCC and asked if I could talk
to you on behalf of both courts.
As I also mentioned, a request covering “all documents relating to decided fee waivers” in both
Courts would be very extensive. Even if this was restricted to one year in the Federal Court this
would cover at least 1200 matters and in the FCC (if restricted to only its general federal law
jurisdiction) it would cover at least another 1700 matters.
As promised, I attach a copy of the current information about fees provided to Federal Court
staff. It was last updated in late June 2015 to coincide with the commencement on 1 July 2015 of
amendments to the Federal Court and Federal Circuit Court Regulation 2012. None of those
amendments affected fee exemptions. Federal Court Registrars and staff provide support not
only for all Federal Court matters but for all general federal law matters in the FCC. Details about
General Exemptions is on pages 13-14 of the “staff information” document and details on
Financial Hardship Exemptions is on pages 14-15. The Court has not issued any guidelines to its
Registrars or other staff who are “authorised officers” under the Regulation (generally the latter
only deal with “General Exemption” applications and, even then, only those which clearly meet
the required criteria and so should be approved and refer any others to a Registrar) about how
to exercise their discretion about whether “payment of the fee would cause financial hardship to
the individual”. As you would know, Federal Court Registrars are all experienced lawyers and are
required to make discretionary decisions constantly across the very broad spectrum of the
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jurisdiction of the Federal Court and FCC that have been directed or delegated to them. As we
discussed, there are a number of decisions of the AAT which give guidance on financial hardship
in the context of payment of court or tribunal fees although these are not numerous.
Reasons for a decision need be given only for refusal of an application for exemption and the
Court has developed a form which can be used for this purpose. It is the last page of the “form”
of Application for Exemption for Paying Court Fees – Financial Hardship which can be
downloaded from the Federal Court’s website at http://www.fedcourt.gov.au/forms-and-
fees/court-fees/exemptions/guide-to-form-financial-hardship. However, as mentioned, it
essentially just provides a “free text” field for Registrars to complete.
If I can assist in any other way about the current policy adopted by the two Courts on fee
exemptions please ring or email me. As I mentioned I do have an up-to-date list of AAT decisions
on review from decisions about court and tribunal fees.
I understand from our discussions that, with the attachment and advice above, you do not wish
to proceed further with your FOI request. I will therefore regard it as having been withdrawn
from today. If you disagree please let me know.
Yours sincerely,
John Mathieson
Deputy Registrar
Principal Registry
Federal Court of Australia
john.mathieson@fedcourt.gov.au
Phone 02 9230 8336
www.fedcourt.gov.au

From:  
Sent: Wednesday, 28 October 2015 6:11 PM
To: External FOI
Subject: FOI request
Can you please provide me with all documents related to deciding Court (Federal and Federal Circuit) fee
waivers including but not limited to all policy documents and administrative and instruction manuals related to
Court fee waivers and determining financial hardship..
Regards
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made findings in  as follows;
17.12 Proposed ground 26 does not arise because this Court does not have

jurisdiction under the Charter of Human Rights and Responsibilities Act
2006 (Vic). Further, the parts of Schedule 2 of the Australian Human
Rights Commission Act 1986 (Cth) (previously the Human Rights and
Equal Opportunity Commission Act 1986 (Cth)) on which Mr Garrett
relies are articles of the International Covenant on Civil and Political
Rights that have not been enacted as part of Australia’s domestic law.

The Right to a fair hearing and the right to remedy have been put to the test in Horvath v
Australia (copy attached) and found against the State Party.
Australian Treaty Series No 23 also known as the International Covenant of Civil and
Political Rights clear sets out that this treaty came into force in Australia on the 20th

November 1980, Kenny J even acknowledged the Covenant as Schedule 2 of the Australian
Human Rights Commission Act 1986 (Cth).
Her Honour and the High Court of Australia (in re Wakim ex parte McNally) are patently
incorrect in findings that the Federal Court does not have power under the Victoria Charter
of Human Rights as both the Constitutions of the Commonwealth and the State of Victoria
derive their power from the Common Law and consequently have power as courts of
Common Law Jurisdiction to consider any law arising from that source of power.
I have made application to the Human Rights Commissioner dated 1st May 2015 (see
attached) email chain which is in the possession and control of the Commissioner of
Taxation along with the relevant decision made by the Delegate of the Commissioner dated
27th October 2015 (see attached communiques
Even the Commonwealth Attorney acknowledges the right to a fair hearing and the absence
of bias of the decision maker.(see attached)
The position of the Crown and the Federal Court is untenable in administering any hearing
as is the position of the Chief Justice in determining delegation.
On the 28th January 2015 Beach J wrote to the parties  of

acknowledging his instructions from the Chief Justice to hear proceedings related to
me……………those instructions caused a number of unfair hearings including the failure of
that Judge to make findings under Contractual rights of Indemnity and Undertakings as to
damages given by National Australia Bank being .
I have not received any documents or things of an administrative character from the Federal
Court of Australia
It is not a matter for this court to determine liability of the Crown in circumstances where the
Crown has already admitted liability under various Notice to Admit issued under the
Common Law and served on the Attorney Generals of the Commonwealth , the States and
the Territories and in particular that Notice to Admit dated 1st July 2016 annexing all
Notices to Admit Filed and served in accordance with the law in . ( I will
forward a copy of that notice which was also served on the Court and the relevant Judicial
Officer, Beach J who was the subject of my application for review under s75(V) of the
Constitution).
This Court MUST make findings of judgment debt in the interest of justice as a liquidated
liability against the Crown in accordance with the relevant law relating to Tax on Liquidated
Damages (attached)………..in a normal circumstance that debt must be taxed however in
circumstances where the right of set off exceeds the amount of the Tax arising, the net result
will be no tax payable consequently I have established a new entity; the Australian People
Future Fund on the 30th April 2017 and distributed 33% of the value and the rights creating
that value to that fund and sought the Reserve Bank of Australia to monetise that value in
accordance with Statute and the Common Law.
Given the decisions of the Court thus far have been a fraud of the court on the court by the
court the decision to agree to my delegation request must be heard on the burden of proof
being the Civil burden of the balance of probability.
I have said that s37AO is not enforceable in respect to any proceeding brought by me as
those orders are in themselves offences under the Crimes Act and the Criminal Code in
which regard s80 of the Constitution applies to the administrative decision to delegate and to
file the proceedings subject of the three lodgements made thus far and any future lodgement
to be made by me or persons instructed by me.
In the Divorce Judgments of Sharland v Gohill made in the Supreme Court of Justice in
London it is clear that the Common Law holds that Fraud unravels all ……………including
all orders of vexatious litigant made against me and all Judicial decisions thus far including
those made by Beach J that were the subject of my s75(v) application to the High Court.
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From:
To: External FOI
Subject: FOI Request - Justice Flick
Date: Tuesday, 23 February 2016 9:01:03 PM

23 February 2016
 
Deputy Registrar
Principal Registry
Federal Court of Australia
Level 16
Law Courts Building
Queens Square
Sydney NSW 2000
 
Dear Deputy Registrar
 
This is a request for documents under the Freedom of Information Act (the FOI Act)
(1988) (Cth). 
 
I am the Applicant in the matter and I hereby request access to documents as outlined
below which are made on behalf of myself.
 
Under the FOI Act, I seek for you to provide me with all documents that relate or may
relate to the conduct and capacity of Justice Geoffrey Flick in the period 30 January
2006 until 30 January 2016. Such documents may relate to complaints, grievances,
criticism, objections or protestations in regards to the conduct and capacity of Justice
Flick in the completion of his duties over the period at the Federal Court.
 
Such documents may include letters including letters of complaint, emails, faxes or
reports. Or other similar documents.
 
The documents may have been prepared by applicants/individuals, respondents or
other Parties including proprietors, businesses, business groups and/or associations,
trade unions, law firms or solicitors, lawyers, barristers or other likeminded persons or
groups.
   
I request a waiver of all fees for this request. 
 
Disclosure of the requested information to me is in the public interest because it is likely
to contribute significantly to public understanding of the operations, integrity and
transparency of the Federal Court, Australia's judicial system and Australian
Government and is not primarily in my commercial interest. 
  
If you have any questions regarding this request, please contact me at 

 
I look forward to receiving your response within the statutory time period.
 
Please receipt my request.
 
Kind regards
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From: External FOI
To:
Subject: FOI Request - Transcript
Date: Wednesday, 29 June 2016 1:02:14 PM

UNCLASSIFIED

Dear ,
 
I refer to your request below sent to the Court's Freedom of Information email address.
 
Firstly, the Freedom of Information Act 1982 (FOI Act) does not apply at all in relation to
documents filed or created in relation to proceeding in a federal court.  The Federal Court, but
not its judges, are subject to the FOI Act but only in relation to documents that relate to an
administrative matter.  The High Court of Australia has found that that this means documents
that concern the management and administration of office resources, such as financial and
human resources and information technology.
 
A transcript of a hearing in the Federal Court can only be purchased from the Court’s court
reporting provider, Auscript Australasia Pty Ltd (Auscript).  Information about purchase is
available on Auscript’s website at http://www.auscript.com/. 
 
You can however inspect any transcript that the Court may have obtained in the proceeding at
the Court’s Victoria District Registry on payment of a file production fee, currently $50.00.  You
can find more information on inspection of court documents by a party to a proceeding on the
Court’s website at http://www.fedcourt.gov.au/case-management-services/access-to-files-and-
transcripts/court-documents/party-access.  You can also find on that website details of the
location and business hours of that Registry at http://www.fedcourt.gov.au/contact/vic. 
Although a transcript may be inspected at a Court Registry, as it is available for purchase from
Auscript, a copy cannot be obtained from the Registry.
 
I hope this information assists.
 
Your sincerely,
 
John Mathieson
Deputy Registrar
Principal Registry
Federal Court of Australia
john.mathieson@fedcourt.gov.au
www.fedcourt.gov.au
 
 
-----Original Message-----
From:  
Sent: Tuesday, 21 June 2016 1:38 AM
To: External FOI
Subject: transcripts
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Hi,
I was wondering if someone could please give me some information about coming into the
Federal Court to gain access to some transcripts in my trial,Hearing number  matter
number .I was previously going to purchase these transcripts but just dont have the
funds at the moment and believe it beneficial if i could access these for certain points
 
               Kind regards
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Search 

A search of the Court's records was conducted by Corporate Services staff of the Court and a 
total of 16 "documents" were identified as being within the scope of items 3 - 5 of your 
request. These documents were identified by relevant staff searching electronic folders and 
other relevant records for the period from mid-20 15 up to and including 26 September 2016. 
Particular attention was given to the electronic folders and other records created by the short
term employees and contractors engaged for the management and coordination of the back
office merger of the Federal Court, Family Court and the Federal Circuit Court and emails 
sent or received by these individuals and emails sent to or received from specialist 
consultants involved in that project. The staff conducting these searches had each been 
involved in different aspects of the back-office merger project. Consequently, they were able 
to also rely on their own knowledge and recollections in the conduct of the searches and in 
the inquiries made. 

Descriptions of each of the "documents" are set out in the attached schedule. Some 
documents are, in fact, multiples (for example groupings of organisation charts or diagrams) 
or a chain of emails. Some documents are duplicated or are different revisions of reports, 
plans or analysis. This is identified in the schedule. Where revision identifiers have been 
allocated, these have been included in the descriptions. 

Decision 

As shown on the schedule I have decided to grant you access in full to each of the documents 
with no redactions or deletions. 

Some of the documents include the name of individual staff of the Federal Court, Family 
Court or Federal Circuit Court. I have given consideration to whether it was necessary for 
me to consult with these individuals about your request under section 27 A of the FOI Act 
(documents affecting personal privacy) or whether these documents may be conditionally 
exempt under section 47F of that Act (personal privacy). Having had regard to the guidance 
provided at paragraphs 6.139 to 6.142 of the FOI Guidelines, I am satisfied that all such 
references are limited to the names of such individuals and, in some cases, titles or 
descriptions of positions held, relate only to the performance of their normal duties and 
responsibilities, in some cases (at least) are or were publically available and that there are no 
special circumstances (such as a danger to safety) which would make disclosure to you 
unreasonable. 

Access Format 

You have not included in your request any indication ofthe format in which you seek access. 
Your request was em ailed to the Court with the request letter itself in PDF format. All of the 
documents are available electronically. Two ofthe documents (the diagrams mentioned at 
item 13 of the schedule) are in Microsoft Visio format which you will not be able to access 
unless you have that software installed on your desktop. A hardcopy had been printed and 
can easily be scanned into PDF format. 

I have decided to grant you access to all documents in PDF format and (subject to payment of 
fees as below) to email these to you and Ms Henricks. 
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• contend that the charge has been wrongly assessed, or should be reduced or not 
imposed and explain your reasons 

• withdraw your request. 

If you do not provide a written response by close of business on that day your request will be 
taken to have been withdrawn. 

The period for processing your request is suspended from the day that you receive this notice 
and resumes on either the day you pay the charge or the day on which the Court makes a 
decision not to impose a charge. 

If you have any questions about the decision to impose a charge or the charges as set out 
above, please contact me. 

Disclosure Log 

If access is granted, the material must also be published on the Federal Court's disclosure log, 
in accordance with the requirements of the FOI Act. As I have already noted, some of the 
documents contain what could be personal information. Before making a decision about that 
publication I will give further consideration to whether that publication may be unreasonable. 

Your review rights 

If you are dissatisfied with my decisions, you may apply for internal review or to the 
Information Commissioner for review of those decision. We encourage you to seek internal 
review as a first step as it may provide a more rapid resolution of your concerns. 

Internal review 

Under section 54 of the POI Act, you may apply in writing to the Federal Court for an 
internal review of my decision. The internal review application must be made within 30 days 
of the date of this letter. 

Where possible please attach reasons why you believe review of the decision is necessary. 
The internal review will be carried out by another officer within 30 days. 

Information Commissioner review 

Under section 54L of the POI Act, you may apply to the Australia Information Commissioner 
to review my decision. An application for review by the Information Commissioner must be 
made in writing within 60 days ofthe date of this letter and be lodged in one of the following 
ways: 

online: httos://forms.business.gov.au/aba/oaic/foi-review-1 
email: enguiries(a{oaic. gov .au 
post: GPO Box 2999, Canberra ACT 2601 
in person: Level3, 175 Pitt Street, Sydney NSW 

244



245



246



247



248



From:
To: John Mathieson
Cc: meg.foreman@familycourt.gov.au
Subject: RE: P3M3 Assessments 2014-2016 & survey
Date: Monday, 17 October 2016 4:36:19 PM

John,

Thank you for your reply. I would like to formally withdraw my FOI request.

Rgds,

Get Outlook for Android

On Mon, Oct 17, 2016 at 8:43 AM +1100, "John Mathieson"
<John.Mathieson@fedcourt.gov.au> wrote:

UNCLASSIFIED

Dear ,
 
The Court’s Chief Information Officer has advised me that, on 10 June 2014, 

 advised the Information Technology areas of both the Federal Court and the
Family Court/Federal Circuit Court that the APS Secretaries’ ICT Governance Board had agreed to
change the annual reporting of the Agency Capability Initiative (P3M3) to three yearly with
immediate effect.  As a result no P3M3 assessments were completed in either Court in 2014 and
2015.  The next assessment is due to be done this month but the Court is yet to receive further
details including the due date.
 
As a result the Court holds, both for itself and the Family Court/Federal Circuit Court, no
documents that would be within scope of your FOI request.
 
Our CIO has arranged for staff from his section to complete your questionnaire in regard to both
the former Federal Court and former Family Court/Federal Circuit Court experiences.
 
Please advise whether, in the circumstances, you are prepared to withdraw your FOI request or
if would prefer me to formally refuse it?
 
Regards,
 
John Mathieson
 
John Mathieson | Deputy Principal Registrar
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Subject: P3M3 Assessments 2014-2016 & survey
 
The FOI Officer,
 
I am writing to continue my research on the impact of P3M3 in the Australian public sector.
Federal Court has very kindly provided me through the FOI Act, your P3M3 assessments from
2012 – 2013.
 
I am writing with two objectives:

1.       I would like to obtain copies of any P3M3 assessments conducted between 2014 – 2016.
I am applying for this information under the FOI Act but I am more than happy to
withdraw my FOI application if it is easier to provide me with this information directly.

2.       I would like to invite Federal Court to participate in a very short survey to find out:
whether any benefits have been gained from conducting P3M3 assessments in the past
and whether Federal Court intends to continue to conduct P3M3 assessments in the
future. Please can you forward the attached survey to the most relevant person.

 
Thank you for your continued support of my research. If I can repay the favour by giving a
presentation on the results of my research, please do not hesitate to ask.
 
Yours sincerely
 
 

 

 

 
 
 

251



From:
To: External FOI
Subject: Freedom of Information request - FOI Delegations - 2016
Date: Wednesday, 2 November 2016 9:01:19 PM

Dear Federal Court of Australia,

Can I please have a copy of the current FOI Delegations, and any related directions issued in respect of FOI.

I believe this information could be considered "operational information" so I therefore request release under the
IPS, or under Administrative Access.

Yours faithfully,

-------------------------------------------------------------------
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From:
To: External FOI
Subject: Request for FOI
Date: Tuesday, 14 March 2017 10:07:54 AM

Dear FOI officer,
 
I request access to administrative documents under the FOI Act:  
 
1.      All documents (e.g. application forms, emails) requesting access to court documents for

matter , that were received by, or forwarded to  Chambers of Justice Tracey.
  Please note that I do not require personal information of any individuals’ name, address,
phone number or payment details, which may be redacted.   

 
2.      In relation to matter number , all documents relating to docket Judge/s case

allocation decisions upon filing of an application to the Federal Court Victorian Registry.  
 
Please note that , however request my personal details are not
disclosed.
 
Kind regards, 
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From: John Mathieson
To:
Subject: Freedom of Information Request
Date: Tuesday, 28 March 2017 3:24:30 PM
Attachments: Re_ Access to an affidavit for VID714_2016.pdf

UNCLASSIFIED

Dear ,
 
I am authorised under section 23(1) of the Freedom of Information Act 1982 (FOI Act)  to make
decisions on behalf of the Federal Court of Australia (Federal Court) in relation to Freedom of
Information (FOI) requests.

Your FOI Request

On 14 March 2017 you sent an email to the Federal Court requesting access under the FOI Act
to, firstly, documents relating to any request seeking access to the court file for proceeding

 that was received by or forwarded to the Chambers of Justice Tracey and, second,
documents relating to the allocation of that proceeding to the docket of Justice Tracey after
filing of the initiating application in the Victorian District Registry of the Federal Court.  Receipt of
that request was acknowledged by email on 16 March 2017.

I will deal with each part of your request separately.

Requests for Access to Court File

I have searched the electronic court file for proceeding  and have had court staff in
the Federal Court’s Victorian District Registry search all other electronic and paper records
maintained locally in which information about requests for access to court files might be
separately recorded.  With one possible exception, no record can be found of the Federal Court
having received any request for access to court file  from any person.  Even though I
don’t think that this is within scope of this part of your request, the possible exception I refer to
is that on 7 November 2016 you sent an email to the generic email address for the Federal
Court’s Victorian District Registry noting that you had attended the Registry on 4 November
2016 to seek access to a confidential affidavit and were advised it would be available to you to
inspect through the Commonwealth Courts Portal but it was not and you queried whether you
needed to return to the Registry for personal inspection.  From the following email chain on that
same day, it appears that court staff could find no record of the affidavit having been filed and
you indicated that you would ask Justice Tracey’s chambers if it was still with those staff.  I attach
a copy of that email chain for your information.

As (subject to the exception mentioned) no documents within scope of your request have been
able to be located no access to any document under this part of your request is possible.

Docket Allocation

The Federal Court (including its registries and staff) is a prescribed authority for the purposes of
the FOI Act, although its judicial officers are not (see subsection 5(1) FOI Act and paragraph 2.8
of the Guidelines issued by the Australian Information Commissioner under section 93A of the
FOI Act (Guidelines)).  The FOI Act, however, does not apply to any request for access to a
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From: M K
To: Vic Federal Court Registry E-mail
Subject: Re: Access to an affidavit for VID714/2016
Date: Monday, 7 November 2016 5:36:07 PM


Dear Mr Stewart


I will ask Chambers as they may still have it.


Thank you for your assistance.


Regards
Mona Krombholz


Sent from my Samsung device


-------- Original message --------
From: Vic Federal Court Registry E-mail 
Date: 07/11/2016 5:31 pm (GMT+10:00) 
To: 'M K' 
Cc: Vic Federal Court Registry E-mail 
Subject: RE: Access to an affidavit for VID714/2016 


UNCLASSIFIED


Dear Ms Krombholz,


I have perused the Court file and I can find no record of the affidavit to which
you refer.


The only mention I can find of an affidavit being sealed is in relation to your own
affidavit of 17 October 2016.


It does not appear that Registry is in a position to be of assistance in this matter.


Kind Regards,


Thomas Stewart| Deputy Director, Court Services
Federal Court of Australia | 305 William Street Melbourne Victoria
3000
p. 03 8600 3333


www.fedcourt.gov.au


From: M K [mailto:mkrombholz@hotmail.com] 
Sent: Monday, 7 November 2016 5:19 PM
To: Vic Federal Court Registry E-mail
Subject: Re: Access to an affidavit for VID714/2016


Dear Mr Stewart


Thankyou for your email.



mailto:mkrombholz@hotmail.com

mailto:E-mail.Victoria@fedcourt.gov.au

http://www.fedcourt.gov.au/





There is an affidavit filed by AGS Lawyers on 4 November, and is online, however
this is not the one I refer.


It was handed to His Honour and was required to be sealed. For this reason, I
am asking whether I will need to personally attend your offices to view.


Comcourts had suggested I contact your office.


I look forward to your response.


Regards


Mona Krombholz


Sent from my Samsung device


-------- Original message --------
From: Vic Federal Court Registry E-mail <E-mail.Victoria@fedcourt.gov.au> 
Date: 07/11/2016 5:07 pm (GMT+10:00) 
To: "mk (mkrombholz@hotmail.com)" <mkrombholz@hotmail.com> 
Cc: Vic Federal Court Registry E-mail <E-mail.Victoria@fedcourt.gov.au> 
Subject: RE: Access to an affidavit for VID714/2016


UNCLASSIFIED


Dear Ms Krombholz,


The affidavit to which you refer was filed in the afternoon of 4 November 2016
and should be available from the CCP.


Have you contacted the CCP support team at support@comcourts.gov.au, quoting
the code given to you on Friday, in order that they may link you to your
proceeding?


Otherwise, you are able to conduct a party search request by completing the
attached form. This can be returned to this email address. Please note that a file
search will incur a $50 inspection fee.


Kind Regards,


Thomas Stewart| Deputy Director, Court Services
Federal Court of Australia | 305 William Street Melbourne Victoria
3000
p. 03 8600 3333


www.fedcourt.gov.au


From: M K [mailto:mkrombholz@hotmail.com] 
Sent: Monday, 7 November 2016 3:55 PM
To: eLodgment_admin
Subject: Access to an affidavit for VID714/2016


Dear Melbourne Registry,


Re VID714/2016.



mailto:E-mail.Victoria@fedcourt.gov.au

mailto:mkrombholz@hotmail.com

mailto:mkrombholz@hotmail.com

mailto:E-mail.Victoria@fedcourt.gov.au

mailto:support@comcourts.gov.au

http://www.fedcourt.gov.au/

mailto:mkrombholz@hotmail.com





I am a party to this proceeding.


On Friday 4 November 2016, I attended the office of the Federal Court in
Melbourne, following a hearing, to request access to a sealed affidavit for a party
by the name of Respondent X. I was advised that it would be available to view
online in Commonwealth portal.


I have since registered with Commonwealth Portal, however the Affidavit does
not seem to appear.


Could you please advise whether it will be posted. It is restricted for access only
by the Commonwealth, myself and court officials, but not accessible to other
parties, or whether I will need to return to the Federal Court Registry for
personal inspection.


Regards, 
Mona Krombholz


0431936777







document of the Court unless the document relates to matters of an administrative nature (see
also subsection 5(1) FOI Act and paragraph 2.9 of the Guidelines).  For completeness, although
not relevant to your request, since 12 April 2013, the FOI Act also does not apply to the handling
of judicial complaints within the Court (see subsection 5(1A) FOI Act and paragraph 2.8 of the
Guidelines).

The High Court of Australia has recently clarified that the phrase “matters of an administrative
nature” refers only to documents that concern “the management and administration of registry
and office resources” (see Kline v Official Secretary to the Governor General [2013] HCA 52 at
[47]) and not to documents relating to the exercise of substantive powers and functions of
adjudication or tasks that are referable to this (see Kline v Official Secretary to the Governor
General [2013] HCA 52 at [45]).  (See also paragraphs 2.9 and 2.10 of the Guidelines.)

Any documents prepared within the Federal Court and any communications, including emails or
memoranda, as well as file notes or other record of discussions or decisions, in the possession of
the Federal Court relating to the allocation of proceeding  to the docket of Justice
Tracey clearly relate to a proceeding which was before the Federal Court and cannot be
documents of an administrative nature within the meaning of the FOI Act.  As such, the FOI Act
does not apply to them and no request under that Act can validly be made in relation to them
(see paragraphs 2.8 to 2.10 of the Guidelines).

I note that on 11 July 2016 you sent an email to Justice Tracey’s Associate in which, noting that
Justice Tracey was also the President of the Defence Force Discipline Appeals Tribunal and that
you were a former civilian in the Defence public service, you queried whether the allocation to
Justice Tracey was random or because of his specialty in fair work or defence matters.  In
response, the Associate referred you to the information on the Federal Court’s website about
the organisation of matters under the National Court Framework.  As explained in that
information, in the Federal Court cases, are organised according to the area of law that each
involves.  Your application filed in proceeding  was brought under the Fair Work Act
2009 and alleges that you were dismissed in contravention of a general protection under the Fair
Work Act.  Such applications are dealt with in the Federal Court’s Employment and Industrial
Relations National Practice Area.  Allocations of cases in this practice area are usually made in
rotation to judges in the registry in which the relevant application is filed with experience in
employment and industrial relations law, subject only to availability, workload and
commitments.  In limited and rare circumstances, an allocation may be made in a different way if
the character of the particular matter requires this.  You can find further information about this
in the Federal Court’s Central Practice Note (see particularly paragraphs 4.2 and 4.3) which is
available on the Court’s website.   Justice Tracey is a judge in the Federal Court’s Employment
and Industrial Relations National Practice Area.

The Federal Court does not provide details of the reasoning behind decisions made about docket
allocation in individual matters.  In reflection of the appropriateness of this approach, decisions
of this type are exempt from any request for reasons under section 13 of the Administrative
Decisions (Judicial Review) Act 1977 (see item (f) of Schedule 2 of that Act) and, as I have decided
above, access to documents relating to the making of such decisions is not available under the
FOI Act.

It is, however, the experience of a judge in the law of individual practice areas that is relevant to
them being a judge in each practice area and not any other roles they may have.
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Tuesday, 28 March 2017 
 
Federal Court of Australia  
By email: foi@fedcourt.gov.au  
 
 

Request for access to documents under the Freedom of Information Act 1982 
(Cth) 

Documents requested by the applicant:  
 
The applicant requests access to the following documents:  
 
Under the Freedom of Information Act 1982 we seek accessed to the following documents 
relevant to the financial years 2016/17, 2015/16 and 2014/15:  
 

1. Any report or document outlining details of allowances provided and expenses claimed 
by members of the Judiciary from the Federal, Family and Federal Circuit Courts, 
including, but not limited to: 

a. Private running vehicle costs or commonwealth car with driver service; 
b. Travel costs, including spousal travel; 
c. Attendance and travel to Conferences, conventions, seminars and other such 

meetings both nationally and internationally. 
2. Any report or document detailing the total costs of judicial expenses and claimed 

entitlements to the respective Courts. 
3. Any report or document outlining the amount of discretionary additional leave taken by 

members of the Judiciary from the Federal, Family and Federal Circuit Courts. That is, 
leave in addition to annual leave accrual, personal leave accrual, long service leave 
accrual, or compassionate leave.  

 
Yours sincerely 
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From: External FOI
To:
Cc: parramattasheriff@justice.nsw.gov.au; ClientFeedback; local-court-parramatta@justice.nsw.gov.au
Subject: RE: Court record needed in related to DWI, case dated back Oct7 2009
Date: Wednesday, 12 April 2017 11:19:28 AM

UNCLASSIFIED
Dear 
I refer to your email below.
You have contacted the Federal Court of Australia. The information/records you are seeking may
be held or controlled by the Parramatta Local Court. Therefore, the Federal Court is unable to
assist you with your inquiry.
However, you can contact Parramatta Local Court on:
Email - local-court-parramatta@justice.nsw.gov.au
Phone – 8688 9602 (Criminal); 8688 9603 (Civil)
In person – 12 George Street, Parramatta
Yours sincerely
FOI Officer
Federal Court of Australia

From:  
Sent: Wednesday, 12 April 2017 2:29 AM
To: ClientFeedback; External FOI
Cc: parramattasheriff@justice.nsw.gov.au
Subject: Court record needed in related to DWI, case dated back Oct7 2009
To Whom It May Concern
Respected Sir/Madam,
Seeking copy of judgement for traffic ticket, the court date was Oct 7, 2009 so that I can
have actual court records for the previous issue with the DWI. It is for immigration purposes, in
the context of the disposition has been completed. I have enclosed, Australian National
Police certificate, which I had requested and was generated on Dec 2, 2016 with vide

, by the respected department. While the police clearance is
important, I must also be able to show the government that I have complied with / completed
and conditions associated with the charges. Please find attachments. Previously, had submitted
request with local-court-parramatta@justice.nsw.gov.au but no success.
My particulars are-

Any help will be highly appreciable.
(Note:: Please note that I had only Indian driving licence during traffic ticket as Indian
driving licence was valid to drive in Australia)
Regards
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Sent from Outlook
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From:
To: External FOI
Subject: Access to court records
Date: Friday, 9 June 2017 10:51:10 PM

To whom it may concern

I require court records for . The records are from 29/10/1981 and the
charges were discharged however I am travelling to USA in December and require a Visa and have been
informed by the American Consulate that I require court details.

Regards

Sent from my iPhone
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From: External FOI
To:
Cc: NSW Inspections
Subject: RE: Request for pleadings in cases already heard before the Federal Court
Date: Wednesday, 21 June 2017 2:22:24 PM

UNCLASSIFIED
Dear 
I refer to your email below.
Copies of pleadings cannot be obtained by way of a Freedom of Information application. I have
forwarded your email to NSWInspections@fedcourt.gov.au (also CC’d) who may be able to assist
you in obtaining copies of the pleadings you seek.
Information on how to inspect Court documents is available on the Federal Court’s website at
http://www.fedcourt.gov.au/services/access-to-files-and-transcripts/court-documents/non-
party-access.
However, I can provide you with the proceeding numbers (noting that some have more than
one) for each of the matters outlined in your email:

1. 

2. 

3. 

Kind regards
FOI Officer
Federal Court of Australia

From:  
Sent: Wednesday, 21 June 2017 10:05 AM
To: External FOI
Subject: Request for pleadings in cases already heard before the Federal Court
To Whom It May Concern,
I would like to get a copy of the pleadings in a number of cases heard already before the
Federal Court.
These include:

1. 
2. 
3. 

I am not sure of the Federal Court case numbers but am essentially wanting to see the
Statement of Claims and any amendments made.
Please let me know if you require any further information.
Kind Regards
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The Court has published only two current documents which relate to its policy and 
procedures regarding delay in delivery of reserved judgments and a party to a proceedings 
complaining about such a delay. 
 
"Central Practice Note: National Court Framework and Case Management" (CPN-1) was 
issued by the Chief Justice on 25 October 2016 and is publicly available on the Court’s 
website at http://www.fedcourt.gov.au/law-and-practice/practice-documents/practice-
notes/cpn-1.  Paragraphs 16, dealing with "Judgment", says: 
 

"16.1 The Court aims to deliver judgment as soon as is reasonably practicable. In the 
ordinary course (and subject to the size and complexity of the matter) the Court will 
endeavour to deliver judgment resolving the substantive dispute within 3 months of 
the receipt of the final submissions. If a judgment is not forthcoming within 6 months, 
the Court will inform the parties of the anticipated time for delivery of judgment. 
 
16.2 If a party wishes to make an enquiry about a reserved judgment, all parties 
should be told of the wish to make the enquiry. The enquiry is best directed through 
the Law Society or Bar Association in the relevant registry or to the Chief Justice 
directly. It is not appropriate for parties or their lawyers to contact a judge’s chambers 
directly about such an enquiry." 

 
On 3 May 2013 the Court issued a guide on “Judicial Complaints Procedures” and it is also 
publicly available on the Court’s website at http://www.fedcourt.gov.au/feedback-and-
complaints/judicial-complaints.  Under the heading “Complaints about delay”, it says: 
 

“A party may express concerns or complaints about delay in the delivery of a 
judgment. In such a case a party can send a letter to the president of the bar 
association or the law society in the State or Territory in which the case was heard and 
request that the president take up the matter with the Chief Justice. The president will 
then convey the concern or complaint to the Chief Justice without identifying which 
party complained. The Chief Justice will look into the matter and, if appropriate, take 
it up with the judge concerned. Complaints of this nature can also be made directly by 
letter addressed to the Chief Justice.” 

 
As both this Practice Note and guide are publicly available, neither is a “document” that is 
accessible under the FOI Act and, accordingly, your request for access under that Act to each 
of those documents is refused.  Of course both of these documents can be downloaded from 
the Court’s website. 
 
Second Request 
 
The Magna Carta has been and remains influential in the development of the common law 
and the phrase you refer to from clause 29 has been important for the now well established 
modern concepts of the rule of law and the proper administration of justice. 
 
There is a huge volume of material published about the Magda Carta, including a number of 
recent books and articles, particularly in 2015 when the 800th Anniversary of the Magna 
Carta was celebrated in Britain and in other Commonwealth countries including Australia.  
The later included papers by Judges of the Federal Court which were subsequently published 
and are available on the Court’s website (e.g. “Why Magna Carta Still Matters”, Justice 
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Rares, 2015 and “The Influence of the Magna Carta on Papua New Guinea Law”, Justice 
Collier, 2015).  The Chief Justice and other Judges have also presented papers at earlier times 
about the Magda Carta and these too are published and available on the Court’s website (e.g. 
“Judicial Case Management and the Problem of Costs”, Chief Justice Allsop, 2014). 
 
The Federal Court holds in its libraries for its reference purposes books, journals and other 
material on the Magda Carta all of which is publicly available in libraries (particularly law 
libraries) across Australia. 
 
I have undertaken or had other Court staff undertake electronic searches across the Court’s 
electronic servers and folders on which relevant documents are stored using terms, such as 
“Magda Carta”, “clause 29” and/or “not deny or defer to any man either justice or right”, 
separately and in combination and no documents or material other than the published papers 
and the library holdings referred to above was found. 
 
After taking reasonable steps to locate documents in the possession of the Court that are 
within the scope of your second request, the only documents which have been found are, as 
explained above, publicly available.  As such, for the reasons already explained, those papers 
and library material are not “documents” that are accessible under the FOI Act and your 
request for access under that Act to them is also refused.  Of course the papers mentioned can 
be downloaded from the Court’s website and the books, journals and other material may be 
available to you through public libraries. 
 
YOUR REVIEW RIGHTS 
 
If you are dissatisfied with my decisions, you may apply for internal review or to the 
Information Commissioner for review of those decisions. I encourage you to seek internal 
review as a first step as it may provide a more rapid resolution of your concerns.  
 
Internal review 
 
Under section 54 of the FOI Act, you may apply in writing to the Federal Court for an 
internal review of my decision. The internal review application must be made within 30 days 
of the date of this letter.  
 
Where possible please attach reasons why you believe review of the decision is necessary. 
The internal review will be carried out by another officer within 30 days.  
 
Information Commissioner review 
 
Under section 54L of the FOI Act, you may apply to the Australia Information Commissioner 
to review my decision. An application for review by the Information Commissioner must be 
made in writing within 60 days of the date of this letter and be lodged in one of the following 
ways: 
 
 online: https://forms.business.gov.au/aba/oaic/foi-review-/  
 email: enquiries@oaic.gov.au 
 post: GPO Box 2999, Canberra ACT 2601 
 in person: Level 3, 175 Pitt Street, Sydney NSW 
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More information about the Information Commissioner review is available on the Officer of 
the Australian Information Commissioner website. Go to www.oaic.gov.au/freedom-of-
information/foi-reviews.  
 
Questions about this decision 
 
If you wish to discuss these decisions, please contact me by phone as above or email as 
below. 
 
 
 
Yours faithfully 
 
 
 
John Mathieson 
Deputy Principal Registrar 
 
Email: john.mathieson@fedcourt.gov.au 
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From:
To: External FOI
Subject: Freedom of Information request - Group Certificates/PAYG payment summaries of the Federal Court’s SES

staff - FY2013/14, FY2014/15 and FY2015/16
Date: Friday, 30 June 2017 8:04:59 PM

Dear Federal Court of Australia,

The following is an application for the purposes of the FOI Act.

I am conducting research, across a range of Government agencies, into the Government's enterprise bargaining
framework for the Commonwealth Public Service. Specifically, in the interests of equity and transparency,
whether the Government's policy to reduce the living standards of rank and file public servants (that is, public
servants who are not considered senior executive service staff ('SES')) also extends to SES public servants.

Accordingly, I request documents which detail the precise monies paid to each of the Federal Court's SES
officers in the following financial years - FY2013/14, FY 2014/15 and FY2015/16. The group certificates/end-
of-year PAYG payments summaries issued by the Federal Court to each of its SES staff in those years can be
quickly and easily identified and retrieved, and will efficiently and accurately provide the information the
subject of my request.

I am willing to agree to the decision maker redacting information relating to the tax file numbers, the home
addresses and information relating to the amount of tax withheld for each of the relevant SES officers that may
be contained in the relevant documents. I am willing to further narrow the scope of my request by limiting it to
officers employed by the Federal Court who, at the time of my application, were categorised as SES officers,
meaning that:
- Federal Court staff who were once SES officers at the Federal Court, but weren’t categorised as such at the
time of this application; and
- the documents the subject of my request that pertain to SES officers who are no longer employed by the
Federal Court;
are discounted from the scope of my application.

I make the following submissions in support of my application.

The precise remuneration paid to public servants for performing public duties is a matter of wide and
countervailing public interest. That is established by authority including that set out in Re Ricketson and Royal
Women’s Hospital (1989) 4 VAR 10; Re Forbes and Department of Premier & Cabinet (1993) 6 VAR 53; Re
Stewart and Department of Transport (1993) 1 QAR 227; Re Thwaites and Metropolitan Ambulance Service
(unreported, 13 June 1997); Re Milthorpe and Mt. Alexander Shire Council (1997) 12 VAR 105; Re National
Tertiary Education Industry Union (Murdoch Branch) and Murdoch University; Ors [2001] WAICmr 1 and
Asher and Department of State and Regional Development [2002] VCAT 609.

In Re Forbes, Deputy President Ball said (at page 60):
"Mr Baxter is a senior public servant performing very significant public functions and being paid wholly from
money provided by the public. The public is entitled to know precisely how much of its money is received in
salary and entitlements by senior public servants for performing functions on behalf of the public."

In Re Stewart, at pp.257-258, the Information Commissioner observed:
"It has been held […] that there is a general public interest in seeing how the taxpayers' money is spent which is
sufficient to justify the disclosure of the gross income payable from the public purse to the holder of a public
office. […] see [Re Ricketson and Royal Women's Hospital (1989) 4 VAR 10, and Re Forbes and Department
of the Premier and Cabinet (1993) 6 VAR 53]."

In Re National Tertiary Education Industry Union, the Commissioner observed (at [68]):
"I recognise that there is a public interest in the public receiving value for its money spent on public education,
especially in the present climate of financial restrictions. I agree with the Tribunal in Re Ricketson and Re
Forbes that the public is entitled to know how much of its money is received in salary and entitlements by
senior public officers for performing functions on behalf of the public and that such information is the subject of
legitimate public interest and discussion."
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In Asher, Deputy President McNamara stated:
"The total remuneration paid to senior public officers has been, and continues to be, a matter of public concern
and public debate. The authorities referred to above indicate the fact that the taxpayers ultimately meet the
remuneration gives them a legitimate interest in this matter, even although it is one that it is clearly a matter
relative to the personal affairs to the officers themselves. As Mr Edwards notes, his actions as Secretary must
ultimately be regulated by the law which must take precedence over any government policy, or one might say
any private assurance that he might give to a particular officer. The existence of authorities such as Forbes and
Milthorpe indicates that conformably with the Freedom of Information Act no officer, certainly no senior
officer, could legally obtain an absolute guarantee of confidentiality of his or her total remuneration package
figure without some special enabling legislation."

An additional wide public interest aspect that relates to my application is that employment relations (including
the regulation of pay and conditions) in the public sector are widely considered to serve as a role model for
industrial relations in the private sector (see, for example, Creighton B and Forsyth R [Eds.] Rediscovering
Collective Bargaining, 2012 at pp.184-185). That is, the way in which a government treats its staff (public
servants) can be considered emblematic of the way in which a government considers employees across the
broader workforce should be treated by their employers. The current Commonwealth Government has an
employment relations policy in place (known as the ‘Australian Public Service Bargaining Framework’) which
necessarily involves reducing the living standards of rank and file (non-SES) public servants. Senior
management at the Federal Court has decided, at its discretion, to adopt and enforce, against its rank and file
staff, the Government’s employment relations policy. Part of the purpose of my application is to determine
whether the Government’s policy to reduce the living standards of rank and file public servants also extends to
SES public servants. The documents the subject of my request will shed some light on that issue.

It is immutably in the public interest of APS rank and file employees and their families, but also Australian
taxpayers and working Australians more generally, to know whether it is the current Government’s view that
rank and file employees who are not categorised as senior executives (or equivalent) are generally overpaid, and
should therefore have their living standards reduced by their employers, while senior executives (or their
equivalents) are generally underpaid and should have their living standards increased. Such an insight will
augment the public’s knowledge of the Government’s existing policies concerning the distribution of wealth
among Australian society including the Government’s policy to reduce the level of penalty rates paid to some of
the lowest paid members of the Australian workforce while simultaneously reducing company taxation rates.

Thank you.
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From:
To: External FOI
Subject: Freedom of Information request - Group Certificates/PAYG payment summaries of the Federal Court’s SES

staff - FY2013/14, FY2014/15 and FY2015/16
Date: Friday, 30 June 2017 8:04:59 PM

Dear Federal Court of Australia,

The following is an application for the purposes of the FOI Act.

I am conducting research, across a range of Government agencies, into the Government's enterprise bargaining
framework for the Commonwealth Public Service. Specifically, in the interests of equity and transparency,
whether the Government's policy to reduce the living standards of rank and file public servants (that is, public
servants who are not considered senior executive service staff ('SES')) also extends to SES public servants.

Accordingly, I request documents which detail the precise monies paid to each of the Federal Court's SES
officers in the following financial years - FY2013/14, FY 2014/15 and FY2015/16. The group certificates/end-
of-year PAYG payments summaries issued by the Federal Court to each of its SES staff in those years can be
quickly and easily identified and retrieved, and will efficiently and accurately provide the information the
subject of my request.

I am willing to agree to the decision maker redacting information relating to the tax file numbers, the home
addresses and information relating to the amount of tax withheld for each of the relevant SES officers that may
be contained in the relevant documents. I am willing to further narrow the scope of my request by limiting it to
officers employed by the Federal Court who, at the time of my application, were categorised as SES officers,
meaning that:
- Federal Court staff who were once SES officers at the Federal Court, but weren’t categorised as such at the
time of this application; and
- the documents the subject of my request that pertain to SES officers who are no longer employed by the
Federal Court;
are discounted from the scope of my application.

I make the following submissions in support of my application.

The precise remuneration paid to public servants for performing public duties is a matter of wide and
countervailing public interest. That is established by authority including that set out in Re Ricketson and Royal
Women’s Hospital (1989) 4 VAR 10; Re Forbes and Department of Premier & Cabinet (1993) 6 VAR 53; Re
Stewart and Department of Transport (1993) 1 QAR 227; Re Thwaites and Metropolitan Ambulance Service
(unreported, 13 June 1997); Re Milthorpe and Mt. Alexander Shire Council (1997) 12 VAR 105; Re National
Tertiary Education Industry Union (Murdoch Branch) and Murdoch University; Ors [2001] WAICmr 1 and
Asher and Department of State and Regional Development [2002] VCAT 609.

In Re Forbes, Deputy President Ball said (at page 60):
"Mr Baxter is a senior public servant performing very significant public functions and being paid wholly from
money provided by the public. The public is entitled to know precisely how much of its money is received in
salary and entitlements by senior public servants for performing functions on behalf of the public."

In Re Stewart, at pp.257-258, the Information Commissioner observed:
"It has been held […] that there is a general public interest in seeing how the taxpayers' money is spent which is
sufficient to justify the disclosure of the gross income payable from the public purse to the holder of a public
office. […] see [Re Ricketson and Royal Women's Hospital (1989) 4 VAR 10, and Re Forbes and Department
of the Premier and Cabinet (1993) 6 VAR 53]."

In Re National Tertiary Education Industry Union, the Commissioner observed (at [68]):
"I recognise that there is a public interest in the public receiving value for its money spent on public education,
especially in the present climate of financial restrictions. I agree with the Tribunal in Re Ricketson and Re
Forbes that the public is entitled to know how much of its money is received in salary and entitlements by
senior public officers for performing functions on behalf of the public and that such information is the subject of
legitimate public interest and discussion."
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In Asher, Deputy President McNamara stated:
"The total remuneration paid to senior public officers has been, and continues to be, a matter of public concern
and public debate. The authorities referred to above indicate the fact that the taxpayers ultimately meet the
remuneration gives them a legitimate interest in this matter, even although it is one that it is clearly a matter
relative to the personal affairs to the officers themselves. As Mr Edwards notes, his actions as Secretary must
ultimately be regulated by the law which must take precedence over any government policy, or one might say
any private assurance that he might give to a particular officer. The existence of authorities such as Forbes and
Milthorpe indicates that conformably with the Freedom of Information Act no officer, certainly no senior
officer, could legally obtain an absolute guarantee of confidentiality of his or her total remuneration package
figure without some special enabling legislation."

An additional wide public interest aspect that relates to my application is that employment relations (including
the regulation of pay and conditions) in the public sector are widely considered to serve as a role model for
industrial relations in the private sector (see, for example, Creighton B and Forsyth R [Eds.] Rediscovering
Collective Bargaining, 2012 at pp.184-185). That is, the way in which a government treats its staff (public
servants) can be considered emblematic of the way in which a government considers employees across the
broader workforce should be treated by their employers. The current Commonwealth Government has an
employment relations policy in place (known as the ‘Australian Public Service Bargaining Framework’) which
necessarily involves reducing the living standards of rank and file (non-SES) public servants. Senior
management at the Federal Court has decided, at its discretion, to adopt and enforce, against its rank and file
staff, the Government’s employment relations policy. Part of the purpose of my application is to determine
whether the Government’s policy to reduce the living standards of rank and file public servants also extends to
SES public servants. The documents the subject of my request will shed some light on that issue.

It is immutably in the public interest of APS rank and file employees and their families, but also Australian
taxpayers and working Australians more generally, to know whether it is the current Government’s view that
rank and file employees who are not categorised as senior executives (or equivalent) are generally overpaid, and
should therefore have their living standards reduced by their employers, while senior executives (or their
equivalents) are generally underpaid and should have their living standards increased. Such an insight will
augment the public’s knowledge of the Government’s existing policies concerning the distribution of wealth
among Australian society including the Government’s policy to reduce the level of penalty rates paid to some of
the lowest paid members of the Australian workforce while simultaneously reducing company taxation rates.

Thank you.
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Best wishes,
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From:
To: External FOI
Subject: Freedom of Information request - Private use of social media advice provided to employees
Date: Tuesday, 8 August 2017 7:22:04 PM

Dear Federal Court of Australia,

This is a request under the Freedom of Information Act.

I request documents related to the ten most recent instances where an employee has sought information, advice,
guidance, or opinion on their social media use in a private capacity.

I limit the scope of documents to:
- the original request from the employee
- the agency/department's response
- any follow-up questions and response
- only those sent to a relevant HR / conduct / social media (or similar) team (rather than managers across all
areas of the organisation)
- where the original request was created in the last 2 years

Should you have any questions please do not hesitate to contact me.

Yours faithfully,
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1 September 2017 
 

Dear , 
 
Freedom of Information Request 
 
I refer to your requests under the Freedom of Information Act 1982 (FOI Act) sent by e-mail 
to the Australian Competition Tribunal, the Defence Force Discipline Appeal Tribunal and 
the National Native Title Tribunal on 11 August 2017 in which you have sought access to the 
following: 
 

1. Any document requesting that the Attorney General (AG) and or his department allow your 
department/agency access to metadata information within the past 5 years;  

 
2. Any documents from the AG and or his department to allow your department/agency access 

to metadata information within the past 5 years; 
 

3. Any briefings or internal documents in relation to the intended use of metadata information 
within your department or agency;  

 
4. Any training documents (classified unrestricted or lower) or material used to train staff on 

procedures and guidelines when requesting metadata information;  
 

5. The number of requests that have been made by your department/agency to 
telecommunications agency’s (or the like) on behalf of your department/agency detailed per 
year;  

 
6. Generic Responses and or Frequently Asked Questions (FAQ) documents that are provide to   

clients (Persons services are provided to) in relation to metadata access; and 
 

7. Any further documents that will be provide the reader of the above documents with a better 
understanding of the documents provided.   

 
To remove any shadow of a doubt the term “metadata” should be taken to the definitions 
provided in the Telecommunications (interception and access) Act 1979 and the associated 
documents.  
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I understand that you were advised by the National Native Title Tribunal by letter posted to 
you on 30 August 2017 and by the Australian Competition Tribunal and the Defence Force 
Discipline Appeal Tribunal by letter posted to you on 31 August 2017 that your requests 
have, with this Court’s consent, been transferred to the Federal Court under subsection 16(1) 
of the FOI Act.     
 
I am authorised under section 23(1) of the FOI Act to make decisions on behalf of the Federal 
Court in relation to Freedom of Information (FOI) requests. 
 
I note the Attorney-General’s Department has policy responsibility for the 
Telecommunications (Interception and Access) Act 1979 (TIA Act).  The TIA Act sets out 
that only the Australian Security Intelligence Organisation and ‘enforcement agencies’ 
(defined under section 176A) can authorise the disclosure of telecommunications data under 
the TIA Act.  None of these Tribunals are an enforcement agency under the TIA Act.    
 
Similarly, none of these Tribunals are included in the defined list of law enforcement or 
national security agencies that may access data of this type under the TIA Act.     
 
Consequently, I must refuse access on the basis that no documents exist within the scope of 
your request.   
 
YOUR REVIEW RIGHTS 
 
If you are dissatisfied with my decisions, you may apply for internal review or to the 
Information Commissioner for review of those decisions. I encourage you to seek internal 
review as a first step as it may provide a more rapid resolution of your concerns.  
 
Internal review 
 
Under section 54 of the FOI Act, you may apply in writing to the Federal Court for an 
internal review of my decision. The internal review application must be made within 30 days 
of the date of this letter.  
 
Where possible please attach reasons why you believe review of the decision is necessary. 
The internal review will be carried out by another officer within 30 days.  
 
Information Commissioner review 
 
Under section 54L of the FOI Act, you may apply to the Australia Information Commissioner 
to review my decision. An application for review by the Information Commissioner must be 
made in writing within 60 days of the date of this letter and be lodged in one of the following 
ways: 
 
 online: https://forms.business.gov.au/aba/oaic/foi-review-/  
 email: enquiries@oaic.gov.au 
 post: GPO Box 2999, Canberra ACT 2601 
 in person: Level 3, 175 Pitt Street, Sydney NSW 
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From:
To: External FOI
Subject: Freedom of Information request - Year on year percentage pay increases for the Federal Court"s SES for

2014/15 to 2015/16 and 2015/16 to 2016/17
Date: Friday, 25 August 2017 7:01:31 AM

Dear Federal Court of Australia,

I’d like to make an FOI request.

I request a document or documents (likely prepared under s.17 of the FOI Act) that details the year on year
increase in remuneration (as a percentage, rounded to the nearest decimal point) paid to each of the Federal
Court’s SES staff for the financial years: 2014/15 to 2015/16 and 2015/2016 to 2016/2017 as determined from
the group certificates/PAYG summaries issued to those SES staff (pro-rated, to reflect full year amounts, if
necessary). I’m not interested in the names of the SES officers and so I’m happy for you to de-identify those.
An example to illustrate the type of document(s) I’m seeking acesss to is set out below.

The Federal Court publishes its enterprise agreement which sets out the precise percentage salary increases that
can be given to non-SES APSC staff. It follows therefore that there should be no problem for the Federal Court
in disclosing the percentage increase in the remuneration levels of its SES staff. Obviously there would be
considerable public interest if it were the case that the Federal Court is attacking the real wages, living standards
and working conditions of its non-SES public servants, while at the same time granting its SES staff wage
increases above that allowable under the enterprise bargaining policy that it enforces against its non-SES public
servants. Such information would also be an invaluable insight into the current Commonwealth Government’s
views on its preferred distribution of wealth in Australian society for bosses vs workers and would further
establish the prevailing view of the current Government that non-SES public servants constitute a lesser form of
employee/human being.

Example PAYG Payment Summary Information

SES officer name: John Citizen.
Total remuneration for 2014/15 (taken from relevant PAYG payment summary): $100,000
Total remuneration for 2015/16 (taken from relevant PAYG payment summary): $101,000
Total remuneration for 2016/17 (taken from relevant PAYG payment summary): $103,000

SES officer name: Deborah Smith.
Total remuneration for 2014/15 (taken from relevant PAYG payment summary): $250,000
Total remuneration for 2015/16 (taken from relevant PAYG payment summary): $260,000
Total remuneration for 2016/17 (taken from relevant PAYG payment summary): $280,000

SES officer name: Joseph Pavelic
Total remuneration for 2014/15 (taken from relevant PAYG payment summary): $50,000 (nb. only commenced
employment at the Federal Court on 1/1/2015)
Total remuneration for 2015/16 (taken from relevant PAYG payment summary): $107,000
Total remuneration for 2016/17 (taken from relevant PAYG payment summary): $110,000

____

Example document produced for purposes of my FOI request using data gleaned from relevant PAYG payment
summaries (respectively, per the example data set out above above)

SES Officer identifier: ‘SES officer #1’
Year on year pay increase as a percentage (rounded to nearest decimal point):
2014/15 - 2015/16 = 1%
2015/16 – 2016/2017 = 2%

SES Officer identifier: ‘SES officer #2’
Year on year pay increase as a percentage (rounded to nearest decimal point):
2014/15 - 2015/16 = 4%
2015/16 – 2016/2017 = 7.7%
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SES Officer identifier: ‘SES officer #3’
Year on year pay increase as a percentage (rounded to nearest decimal point):
2014/15 - 2015/16 = 7% (note: the officer only commenced employment on 1/1/15, therefore the officer’s total
remuneration for 2013/14 has been pro-rated to reflect a yearly amount)
2015/16 – 2016/2017 = 2.8%

______

Thanks.
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From: External FOI
To: Asbed Aboulian
Subject: FW: Freedom of Information request - Federal Court action against Commonwealth (formerly Secretary,

Dept of Defence)
Date: Tuesday, 24 October 2017 5:50:24 PM

UNCLASSIFIED

-----Original Message-----
From: 
Sent: Tuesday, 17 October 2017 2:22 PM
To: External FOI <External.FOI@fedcourt.gov.au>
Subject: Freedom of Information request - Federal Court action against Commonwealth (formerly Secretary,
Dept of Defence)

Dear Federal Court of Australia,

I refer to the Freedom of Information Act 1982 (Cth) (the Act). I request, pursuant to section 15 of the Act, that
you provide me with the following information:

Any record, whether created by electronic or manual means, of the date and time of entry of orders made on 5
August 2016, 7 October 2016, 4 November 2016, 2 December 2016 and 3 February 2017, in the matter

Copies of the published orders are not required.

Personal information of court officials is not required, unless authorised for disclosure. 

Yours faithfully,
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From: Name withheld
To: External FOI
Subject: Freedom of Information request - Precise salaries paid to the Federal Court’s SES officers for FY14/15,

FY15/16 and FY16/17
Date: Wednesday, 1 November 2017 6:20:22 AM

Dear Federal Court

The following is an application for the purposes of the FOI Act.

I am conducting research, across a range of Government agencies, into the Government's enterprise bargaining
framework for the Commonwealth Public Service. Specifically, in the interests of equity and transparency,
whether the Government's policy to reduce the living standards of rank and file public servants (that is, public
servants who are not considered senior executive service staff ('SES')) also extends to SES public servants.

I refer the Federal Court to my FOI request made of the Office of the Australian Information Commissioner
here (the 'OAIC request'): 

By this application I make the same request of the Federal Court albeit such that every reference to 'OAIC' in
the OAIC request should be read as a reference to the 'Federal Court' for the purposes of this request. I rely on
all my submissions contained in the OAIC request, in support of this request made of the Federal Court under
s.15 of the FOI Act.

Thanks.
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From: Name withheld
To: External FOI
Subject: Freedom of Information request - Precise salaries paid to the Federal Court’s SES officers for FY14/15,

FY15/16 and FY16/17
Date: Wednesday, 1 November 2017 6:20:22 AM

Dear Federal Court

The following is an application for the purposes of the FOI Act.

I am conducting research, across a range of Government agencies, into the Government's enterprise bargaining
framework for the Commonwealth Public Service. Specifically, in the interests of equity and transparency,
whether the Government's policy to reduce the living standards of rank and file public servants (that is, public
servants who are not considered senior executive service staff ('SES')) also extends to SES public servants.

I refer the Federal Court to my FOI request made of the Office of the Australian Information Commissioner
here (the 'OAIC request'): 

By this application I make the same request of the Federal Court albeit such that every reference to 'OAIC' in
the OAIC request should be read as a reference to the 'Federal Court' for the purposes of this request. I rely on
all my submissions contained in the OAIC request, in support of this request made of the Federal Court under
s.15 of the FOI Act.

Thanks.
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From:
To: External FOI
Subject: FOI application
Date: Monday, 20 November 2017 3:48:02 PM

Dear Federal Court FOI team,

I make this freedom of information application under the Freedom of Information Act 1982.

Please could you respond to this email address, i.e. 

I seek documents created or held by the Federal Court with information about the following points. The identities of the
complainants, and those of the subjects of the complaints, need not be disclosed:

1. The number of complaints lodged by Federal Court staff about bullying and/or harassment since May 2016.
2. The alleged incidents of bullying and/or harassment that staff complained about in this period, including but not
limited to the time, date and location of the incidents, and the actions allegedly carried out by the subjects of the
complaints during the incidents.
3. The role and/or APS classification level of staff who lodged the complaints.
4. The outcome of the complaints, including but not limited to any disciplinary action or mediation.
5. The role and/or classification level of the subjects of the complaints about bullying and/or harassment.

I am happy to receive the information in the easiest format possible for the Federal Court.

Sincerely,
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From:  
Sent: Thursday, 7 December 2017 8:25 AM
To: John Mathieson <John.Mathieson@fedcourt.gov.au>
Subject: Re: FOI application
Dear John,
Thanks for sending this information. Confirming that I withdraw the FOI request hereby.
Best regards

On 6 December 2017 at 17:19, John Mathieson <John.Mathieson@fedcourt.gov.au>
wrote:

UNCLASSIFIED

Dear ,
I refer to our telephone discussions. I am authorised under section 23 of the Freedom of
Information Act 1982 (FOI Act) to make decisions on behalf of the Federal Court of Australia
on requests under that Act for access to documents.
As discussed, at least in the form sought, the information requested in your message below is
not available under the FOI Act. Nevertheless, the Court is prepared to provide you with
information outside of the FOI Act which I think will assist you in your enquiries.
Since May 2016, there have only been two formal complaints of bullying made by and in
relation to staff of the Federal Court. The latter now encompasses staff supporting the Federal
Court, Family Court and Federal Circuit Court and the National Native Title Tribunal as well as
Corporate Services staff.
Those two complaints were made by two employees in one court registry - one against the
other. The following is a short and anonymised outline about these complaints which include,
as relevant, the information sought in your request.
Employee A was an APS03 employee on a non-ongoing contract. The complaint from this
employee was received on 6 April 2017.
Employee B is an APS05 employee on an ongoing contract and the line supervisor of Employee
A. The complaint from this employee was received on 4 April 2017.
The investigation sought to make findings of fact and consider whether any substantiated
allegations constituted a breach of the APS values, code of conduct or other behaviour which
would constitute bullying. Employee A and B were interviewed to seek their responses to
allegations. Thirteen witnesses were also interviewed.
It should be noted that this situation commenced as a range of “relationship in the workplace”
issues, prior to the formal complaints being received. Both employees agreed that they
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EXECUTIVE POWER — NEW WINE IN OLD BOTTLES?


FOREWORD


Robin Creyke*


A phenomenon of the twentieth century is the growth of regulation by government.
This increased control of the activities of individuals and corporate bodies was
accompanied by a massive growth in legislation, an increase commonly said to have
occurred during and following the Second World War. Indicative of the truth of the
development are the figures for Commonwealth legislative activity which, since the
latter part of the 1940s have increased fifteenfold.1 There has been a comparable
increase in the legislative output of the States and Territories.


Understandably this spectacular growth in legislation has focused the attention of
administrative lawyers, the judiciary and public administration on the legislative
source of their powers and obligations. The complementary, formerly more important
executive power, tended to be eclipsed. An examination of case law over this period
finds few references to challenges based on non-statutory sources.2 There is a paucity
of references to executive power in the indexes and chapter headings of administrative
_____________________________________________________________________________________
* Robin Creyke was the Conference Director for the Public Law Weekend Special Theme


conference on executive power. She holds the Alumni Chair of Administrative Law at the
Australian National University, is Vice-President of the Australian Institute of
Administrative Law, a member of the Administrative Review Council, and Special Counsel
with Phillips Fox Lawyers. Robin acknowledges with gratitude the assistance in the
preparation of this paper of Sandy Flecknoe-Brown, and Anais D'Arville.


1 This figure is based on the number of pages of Acts and Statutory Rules combined, over the
period 1946–2000. The number of pages of Acts alone increased fifteenfold over 1946–2002.
By contrast, the number of Acts only increased 83% over the period 1946–2002, which
indicates the increased intensity of regulation of different subjects.


2 See, eg, Ruddock v Vadarlis (2001) 110 FCR 491; Oates v Attorney-General (Cth) (2003) 197 ALR
105; Commissioner of Police for NSW v Jarratt [2003] NSWCA 326 (Unreported, Mason P,
Meagher and Santow JJA, 11 November 2003); cf Bromet v Oddie [2003] FCAFC 213
(Unreported, Spender, Madgwick and Dowsett JJ, 29 August 2003); Anderson v Sullivan
(1997) 78 FCR 380. The latter two cases concern the power of command at common law in
the context of the police and armed forces. While that principle is not described as being of
the order of an executive or prerogative power, it matches the general description of
executive power in many ways (cf Ruddock v Vadarlis (2001) 110 FCR 491, 539 (French J)).
For an indication of the small number of cases on executive power before the High Court
see George Winterton, 'The Limits and Use of Executive Power by Governments' (2004) 31
Federal Law Review 421.
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law texts,3 and even that highly reputable and valuable publication, the Oxford
Companion to the High Court of Australia,4 has no separate entry for the topic. As several
of the articles in this collection have noted, the courts and commentators have largely
neglected this arm of the traditional tripartite sources of public power.5


This neglect has begun to be turned around. The impetus for the change has come
from the realisation that despite the best endeavours of legislative drafters,
parliamentary committees and public sector advisers, there are often gaps in legislative
schemes.6 Another fillip to the growth in interest in executive power has emerged from
the intricacies of the relationship between the arms of government within the
federation. The complex interaction between bodies politic create many jurisdictional
challenges for the courts and often gives rise to the need to plug jurisdictional gaps.7 It
is against this background that the reliance on unwritten law, of which executive
power is a species, is on the upsurge either as a free-standing concept or as a source of
authority to fill statutory interstices.


In recent years, a comparable need for expanding the reach of legislation by relying
on the common law has seen a resurgence of interest in the incidental power.8 Equally,
the accrued and associated jurisdiction of the federal courts has given rise to a
considerable jurisprudence.9 Reliance on statutory assumptions, including the
_____________________________________________________________________________________
3 See, eg, E Sykes, D Lanham, R Tracey and K Esser, General Principles of Administrative Law


(4th ed, 1997) 110–12; Mark Aronson and Bruce Dyer, Judicial Review of Administrative Action
(2nd ed, 2000) 96–8, 114–15; Peter Cane, An Introduction to Administrative Law (3rd ed, 1996)
23–4, 34–5; Stanley Hotop, Cases on Review of Administrative Action (3rd ed, 1995) 449–51
(only giving extracts of case law); Roger Douglas, Douglas and Jones' Administrative Law (4th


ed, 2002) 429–37 (only extracting Ruddock v Vadarlis); Margaret Allars, Administrative Law:
Cases and Commentary (1997) 800–4, 816–20 (predominantly extracts from case law). It is also
worthy of note that many of these discussions merely take the prerogative power as the
starting point of a general discussion of the concept of justiciability, rather than focussing
on executive and prerogative power in their own right.


4 Tony Blackshield, Michael Coper and George Williams (eds), The Oxford Companion to the
High Court of Australia (2001).


5 See Winterton, above n 2, 421; Chris Horan, 'Judicial Review of Non-Statutory Executive
Powers' (2004) 31 Federal Law Review 551.


6 See, eg, the Migration Act 1958 (Cth), discussed in Re Minister for Immigration and
Multicultural Affairs; Ex parte Miah (2001) 206 CLR 57; the Extradition (Foreign States) Act
1966 (Cth), discussed in Barton v Commonwealth (1974) 131 CLR 477. For examples of the use
of executive power to fill the interstices of a legislative scheme, see Anderson v Sullivan
(1997) 78 FCR 380, and Bromet v Oddie [2003] FCAFC 213 (Unreported, Spender, Madgwick
and Dowsett JJ, 29 August 2003). See also (for the growth of references to the incidental
power and to statutory assumptions) below, nn 8–10 and text accompanying.


7 See, eg, R v Hughes (2000) 202 CLR 535; Re Wakim; Ex parte McNally (1999) 198 CLR 511; cf
Graeme Hill, 'Will the High Court "Wakim" Chapter II of the Constitution?' (2004) 31 Federal
Law Review 445.


8 See, eg, Binse v Williams [1998] 1 VR 381; Anthony Lagoon Station Pty Ltd v Maurice (1987) 74
ALR 77; Kent v Johnson (1972) 21 FLR 177; Benning v Wong (1969) 122 CLR 249; Thompson v
Randwick Corporation (1950) 81 CLR 87; Attorney-General v Smethwick Corporation [1932] 1 Ch
562.


9 Federal Court Act 1976 (Cth) ss 21-23, 32. The Family Court and the Federal Magistrates
Service each has an equivalent provision (see Family Law Act 1975 (Cth) s 33; Federal
Magistrates Act 1999 (Cth) s 18. It must be conceded that the additional jurisdiction
conferred on the Federal Court in 1997 by the Judiciary Act 1903 (Cth) s 39B(1A)(c) has
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presumption of regularity of administrative action, has also flourished.10 Each of these
indicators, relying as they do on non-statutory law to supplement the legislative
framework, illustrates the continuing need for and viability of the safety net function
served by the common law, including executive power.


It was against this background that executive power was chosen in 2002 as the
special theme for the Australian National University Law Faculty's Public Law
Weekend. The articles in this collection collect much of the existing principle, such as it
is, but more importantly they have highlighted developments in thinking and
identified areas of uncertainty about this source of government power. They are
thought-provoking and repay study. That study will assist in teasing out this elusive
area of the law.


WHAT IS EXECUTIVE POWER?
The neglect of executive power has had a number of consequences. One has
manifested in uncertainty about what is meant by the expression. Does it include only
the prerogative — that residue of the extraordinary powers of the Crown which,
according to subsequent doctrine, was frozen in 1689, and can be abrogated by
statute?11 Or should it be supplemented by the more mundane powers which the
Crown enjoys along with its subjects such as the power to enter into contract, to hire
and fire staff, and to acquire property?12 What, too, of the reference in s 61 of the
Constitution to the 'executive power of the Commonwealth'? Are there special tasks which
must be performed by the Governor-General when vested under s 61 with 'the


_____________________________________________________________________________________
diminished the need for reliance on the associated jurisdiction. For the case law see: Post
Office Agents Association Ltd v Australian Postal Commission (1988) 84 ALR 563; Vietnam
Veterans' Association of Australia (NSW Branch) v Cohen (1996) 70 FCR 449; Turelin Nominees
Pty Ltd v Dainford (1983) 47 ALR 326; Westpac Banking Corp v Eltran Pty Ltd (1987) 74 ALR
45; Allied Mills Industries Pty Ltd v Trade Practices Commission (No 1) (1981) 34 ALR 105; Buck
v Comcare (1996) 66 FCR 359. Fencott v Muller (1983) 152 CLR 570; Re Minister for Immigration
and Multicultural Affairs; Ex parte Durairajasingham (2000) 168 ALR 407; Australian Securities
and Investments Commission v Edensor Nominees Pty Ltd (2001) 177 ALR 329; Patrick Stevedores
Operations No 2 Pty Ltd v Maritime Union of Australia (1998) 153 ALR 643. See also Enid
Campbell, 'Accrued Jurisdiction of the Federal Court in Administrative Law Matters' (1998)
17 Australian Bar Review 127; Justice James Allsop, 'Federal Jurisdiction and the Jurisdiction
of the Federal Court of Australia in 2002' (2002) 23 Australian Bar Review 29.


10 See, eg, Minister for Natural Resources v New South Wales Aboriginal Land Council (1987) 9
NSWLR 154, 164 (McHugh JA); Paterson v Director-General of Community Welfare Services
[1982] VR 883; Corporation of the Town of Gawler v Minister for Transport and Urban Planning
and the State of South Australia [2002] SASC 85 (unreported, Debelle J, 5 March 2002), [29]–
[30]; but see Cassell v The Queen (2000) 201 CLR 189, 207–10 (Kirby J). See also Enid
Campbell, 'Ostensible Authority in Public Law' (1999) 27 Federal Law Review 1.


11 Burmah Oil Co (Burma Trading) Ltd v Lord Advocate [1965] AC 75; British Broadcasting
Corporation v Johns (Inspector of Taxes) [1964] 1 All ER 923.


12 See, eg, MacDonald v Hamence (1984) 53 ALR 136 (conducting government public relations);
Kent v Johnston [1972] FLR 177 (management and development of government property);
New South Wales v Bardolph (1934) 52 CLR 455; Hughes Aircraft Systems International v Air
Services Australia (1997) 146 ALR 1; JS McMillan Pty Ltd v Commonwealth (1997) 147 ALR 419
(the latter three concerning government contracting and tendering); Davis v Commonwealth
(1988) 166 CLR 79; Victoria v Commonwealth and Hayden (1975) 134 CLR 338 ('AAP Case').
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execution and maintenance of this Constitution, and of the laws of the
Commonwealth'?


The definitional question is addressed in several articles in this collection.13 In the
third of these, Horan in "Judicial Review of Non-statutory Executive Powers" agrees
that there are three distinct meanings of 'executive power', at least in the context of the
Commonwealth Constitution. Hence, executive power includes the exceptional powers
formerly exercisable by the monarch as head of state, defender of the realm, and source
of authority for the conduct of relations with other countries; it embraces those
ordinary non-statutory powers monarchs enjoy alongside their citizens; and there is a
special, constitutional dimension to executive power encompassing functions
associated with parliament, and commander-in-chief of the armed forces, a role
specifically conferred by the Constitution s 68.


What Horan's article does not consider is whether the executive functions described
in s 61 as 'the execution and maintenance … of the laws of the Commonwealth' impose
any constitutional duties over and above those specifically referred to in the
Constitution such as the appointment of Ministers (s 64), the assent to Bills (s 58), and
the issue of the writs for general elections (s 32). In other words are there some powers
inherent in the 'execution and maintenance' functions which are not spelt out but await
discovery?14 No criticism of the author can be made on this account, since this issue
was the focus of the article by Winterton, and Horan sensibly left that issue to his
fellow presenter.


That omission aside, his article does illustrate another facet of executive power,
namely, that the contours of executive power are unclear because they are not spelt out
in the constitutional text. This indeterminacy is not wholly to be deplored. It has
benefits and disadvantages. The benefits are the flexibility to craft executive power to
permit executive action suitable for the times; the disadvantage is its inherent
uncertainty.


That uncertainty is illustrated in the paper by Justice Selway, "All at Sea —
Constitutional Assumptions and 'The Executive Power of the Commonwealth'" in
which the author explores alternative constitutional assumptions which might
underpin the meaning of executive power in s 61. These assumptions, as he notes, are
'based in part upon the text and structure of the Constitution, but also upon historical
and other considerations.'15


The historical aspect of the assumptions to which Justice Selway refers are the result
of the dual ancestry which the Australian Constitution enjoys — the United States
Constitution with its clear separation of government functions, and the system of
responsible government inherited from the United Kingdom. This ancestry produces
inherent contradictions in the Australian constitutional framework and creates a
conundrum for constitutional scholars and practitioners. Nonetheless, in the century or
so since the Constitution was enacted it could be expected that the ambiguity inherent
in this dual heritage would have been explored with some precision. It is surprising,
therefore, to find in the article by Justice Selway that a judgment in a case heard exactly
_____________________________________________________________________________________
13 Winterton, above n 2; Justice Bradley Selway, 'All at Sea — Constitutional Assumptions


and 'The Executive Power of the Commonwealth' (2004) 31 Federal Law Review 495; Horan,
above n 5.


14 The principal themes in Horan's article are considered later in this commentary.
15 Selway, above n 13, 496.
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one hundred years after federation16 was the occasion for the exposure of doubts as to
the constitutional assumptions which should be read into the source of executive
power, s 61 of the Constitution.17


These issues were explored by Justice Selway by seeking answers to two questions:
'whether the executive power in s 61 includes the prerogatives of the Crown; and, if it
does, whether the limitations upon the prerogative are also applicable to the executive
power'. These questions arose because French J, a member of the Full Court of the
Federal Court which decided Ruddock v Vadarlis (the Tampa),18 appeared to suggest a
negative answer should be given to both questions. In reaching this conclusion, the
suggestion made by French J was that s 61 might owe more to the text of the Australian
constitutional document than to its historical antecedents.19


In exploring this idea, French J turned to the jurisprudence on executive power
under the United States Constitution. The strong desire of the United States Founding
Fathers to sever all ties with Britain led them to deny that any of the prerogatives of the
Crown had been received, a denial which has required United States courts to turn to
other sources for essential government, including executive, powers. Given the close
correlation between the United States and Australian Constitutions, the challenge
posed by French J's judgment, is why should Australian courts not do likewise.


Whether French J intended to deny that prerogative power was in fact incorporated
into s 61 is debateable.20 There is persuasive authority, as Justice Selway concedes,21 to
the contrary. His Honour's comment could refer less to a desire to exclude our British
heritage than that we should approach the British antecedents of our Constitution as
part of the development of a distinctive Australian constitutional order. That is, his
judgment is an example of a discernible adoption by contemporary courts not of a
doctrine of 'literalism' but rather of 'legalism', and an 'Australian legalism' at that.22


Seen in this way, French J's limiting the use of historical conceptions of the prerogative
power may not be taking s 61 at 'face value' so much as seeing British and colonial
history as mere precursors to contemporary Australian law.23


_____________________________________________________________________________________
16 Ruddock v Vadarlis (2001) 110 FCR 491.
17 The issue is also adverted to, but not explored, in the article by Horan.
18 (2001) 110 FCR 491.
19 (2001) 110 FCR 491, 538–9 [179]. This view has antecedents in the opinion of Gummow J in


Re Ditfort; Ex parte Deputy Commissioner of Taxation (1988) 19 FCR 347, 369.
20 Justice Selway does concede that it was not clear that French J had 'appreciated that he was


interpreting s 61 in light of that assumption': Selway, above n 13, 505.
21 Ibid 497.
22 Recent authority in the High Court has also signalled a broader willingness on the part of


that Court to develop autochthonous, distinctively Australian, interpretations of
constitutional provisions: Lange v Australian Broadcasting Corporation (1997) 189 CLR 520;
Sue v Hill (1999) 199 CLR 462; see also Dan Meagher, 'Guided by Voices? Constitutional
Interpretation on the Gleeson Court' (2002) 7 Deakin Law Review 261; Winterton, above n 2,
431; cf David Bennett QC, 'Tuxedos, Robes or Mountain Boots? Formalism, Legalism and
Adventurism on the High Court of Australia' (Paper delivered to the Annual Public Law
Weekend, Canberra, 7–9 November 2003). The 'Australian' dimension of the legalism
espoused by the High Court is a feature of its jurisprudence which commentators
frequently overlook.


23 Selway, above n 13, 505; cf Winterton, above n 2, 432; see further below, text accompanying
nn 45–6.
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Nonetheless, Justice Selway's voicing of the matter raises some fundamental issues
which must be addressed. In addition to the question of which assumptions
underpinning the Constitution should be relied on when interpreting the Constitution,
his article raises two other significant matters. First, do the limitations which attach to
the prerogative power, for example, that no new prerogative is capable of being
developed, apply also to the executive power? Secondly, if the executive power as
interpreted by United States jurisprudence has been 'constitutionalised',24 how would
a similar development in Australia affect the activities of government? Justice Selway
provides no answers to the first, but does to the second.


A third issue, if French J's suggested approach in the Tampa Case is pursued, is that
judges, administrators and practitioners, in interpreting s 61, need to identify which
powers are essential for the executive function or, as he put it, which powers are
'necessary … to fulfil [the] role of executing the laws and checking and balancing the
powers of the legislative and judicial branches of government.'25 That is a demanding
task, although one which has been essayed in the United States. A debt is owed to both
Justices Selway and French for raising these issues. They have resonance for all
governments in this country and underscore the surprising lack of clarity in the 21st


century as to the interpretive source(s) for executive power.


JUDICIAL REVIEW AND EXECUTIVE POWER
If there is uncertainty about what is covered by references to executive power in the
Constitution, the indeterminacy of the expression in other contexts is equally
problematic and equally under-explored. The principal focus of Horan's article is on
the use and effect of executive power in the context of judicial review. Given the
startling growth in volume of the judicial review jurisdiction,26 his attention to the
_____________________________________________________________________________________
24 Selway, above n 13, 499, 505–6.
25 Ibid.
26 Various figures are available to illustrate this growth. For example, the number of


migration matters filed in the Federal Court has doubled between 1998–99 (941 matters)
and 2002–03 (1836 matters): Federal Court of Australia, Annual Report 2002–03 (2003)
appendix 5; see also Philip Ruddock MP, 'Immigration Litigation at Record Levels' (Press
Release, 3 February 2003). The Federal Magistrates Court, having only received migration
jurisdiction in 2001, could claim at 30 June 2003 to hear 54% of migration matters filed in
both that Court and the Federal Court (see Federal Magistrates Court, Annual Report 2002–
03 (2003) 23, 26). Bearing in mind the substantial proportion of the federal caseload that
migration matters make up, these figures are instructive of overall trends in administrative
law caseloads. In the High Court, applications for constitutional writs jumped from 300 in
2001–02 to 2131 in 2002–03; the majority of this increase is attributable to migration matters,
the vast majority of which were subsequently to be remitted to the lower courts (see High
Court of Australia, Annual Report 2002–03 (2003) 93; see also Philip Ruddock MP, 'High
Court workload needs addressing' (Press Release, 22 January 2004)). Statistics concerning
the number of (non-migration) applications filed under the Administrative Decision (Judicial
Review) Act 1977 (Cth) ('ADJR Act') are scarce, but in general suggest a decline over the last
decade. The annual total of ADJR Act applications in the Federal Court in 1990–91 was 232;
in 1996–97 it was 243; in 1997–98 it was 177; in 2000–2001 it was 117; and in 2001–02 it was
94: see Federal Court of Australia, Annual Report 1990–91 (1991) 73; Federal Court of
Australia, Annual Report 2001–02 (2002) appendix 7. The introduction of the Federal
Magistrates Court in 1999 does not account for this decline. In 2000–01 the number of ADJR
Act applications filed in that Court was 11; in 2001–02, it was 28 and in 2002–03 it was 31:
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impact of executive power on the jurisdiction of federal courts, justiciability, the
grounds of review, and judicial review remedies is welcome. One of his pertinent
insights is that there is considerable potential for liberation of the non-prerogative style
powers when separated from their prerogative counterpart.


There are clearly powerful incentives to differentiate between the prerogative and
other non-statutory sources of executive power. Differentiation avoids any suggestion
that the limitation attached to prerogative powers, that is, that they can be abrogated or
curtailed by statutory regulation of the matter,27 could be applied to the non-statutory
form of executive power. There are good reasons to avoid adopting this principle. A
willingness to accept that the prerogative has been ousted can have unfortunate
consequences, not least because it removes a source of authority which provides a
reservoir of authority for executive action. For example, in Re C (Mental Patient:
Contact)28 the Family Division of the English High Court found that neither the Court
of Protection, nor the High Court retained the protective parens patriae prerogative
jurisdiction over the person as opposed to the property of an adult who was mentally
incompetent. The jurisdiction had been overtaken by a combination of the cancellation
of the royal warrant granting the jurisdiction, and the passage of the Mental Health Act
1983.29 As it transpired, the Court was able to find a source of authority in Re C's case.
However, in the absence of an alternative basis of jurisdiction, the displacement of the
prerogative power would have had the result that no decisions of a personal nature
could be made by a surrogate decision-maker, including the courts.


The outcome cautions against too literal an interpretation of the abrogation
principle. To date, Australian courts do not appear to have fallen into this trap and
have tenaciously kept alive the underlying common law or prerogative elements of the
power.30 An example is the employment of defence force personnel, originally a matter
of discretion based on the defence power, a centrally important prerogative power.
Although employment of members of the services is now extensively regulated, the
courts have remained ready to assume the underlying prerogative is available to plug
any legal gaps in the reach of the power.31


The value of this safety net feature of the prerogative has been recognised.  This is
illustrated in recent legislation of the Commonwealth. Following the Tampa decision,
the Border Protection (Validation and Enforcement Powers) Act 2001 (Cth) was enacted to
confirm that the executive had authority to prevent aliens from entering Australian
territory when they had no legal entitlement to do so. That authority had been upheld
_____________________________________________________________________________________


see Federal Magistrate Court, Annual Report 2002–03 (2003) 25. Overall, though, it is clear
that the federal courts' caseloads have increased dramatically in the last five years.


27 See, eg, Barratt v Howard (2000) 96 FCR 428; Brown v West (1990) 169 CLR 195.
28 [1993] 1 FLR 940.
29 In practice, the Court avoided a jurisdictional glitch through a combination of its inherent


jurisdiction and/or its statutory jurisdiction under RSC Ord 15, r 16 to grant declaratory
relief (Re C (Mental Patient: Contact) [1993] 1 FLR 940 at 942 per Eastham J).


30 Barton v Commonwealth (1974) 131 CLR 477; Victoria v Australian Building Construction
Employees' and Builders Labourers' Federation (1982) 152 CLR 25; Ruddock v Vadarlis (2001) 110
FCR 491, 501–4 (Black CJ, who was in dissent on the outcome but not on this principle).


31 See, eg, Bromet v Oddie [2003] FCAFC 213 (Unreported, Spender, Madgwick and Dowsett JJ,
29 August 2003) [54]–[56] (Madgwick J); Bromet v Oddie [2002] FCA 1148 (Unreported, Finn
J, 16 September 2002) [41]–[42]; Commonwealth v Welsh (1947) 74 CLR 245, 268 (Dixon J);
Coutts v Commonwealth (1985) 157 CLR 91.
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in the Tampa Case, but was there held to be based on the prerogative power to expel
aliens. Significantly, the Border Protection Act specifically indicated that it did not
intend to abrogate the prerogative power. What is now s 7A of the Migration Act 1958
(Cth) provides that the comprehensive statutory regime provided for in the Border
Protection legislation 'does not prevent the exercise of any executive power of the
Commonwealth to protect Australia's borders'.32


Given the increased willingness of courts to intervene in claims made to them —
the justiciability issue — a willingness chronicled by Horan in his article,33 how
amenable are prerogative and non-prerogative executive powers to judicial review?
The very nature of such powers makes this issue problematic. The prerogative powers,
pertaining as they often do to matters of high level policy, classically fall into the
category of potentially non-justiciable powers. Equally, review of other non-
prerogative powers, poses difficulties because of their imprecision. A valuable element
of the Horan paper is its analysis of these questions, another area generally described
only in a cursory fashion by standard administrative law texts.34


Horan has sought answers to the second question — are the courts effectively able
to review executive power — by asking whether executive power is capable of being
assessed against the criteria for specific grounds of review. He concludes that the
grounds of review for errors of a more fundamental nature — breach of natural justice
(including bias), fraud, and bad faith — can apply to decisions reliant on executive
power. However, his finding is that it is more problematic to identify decisions which
are unauthorised on relevancy or irrelevancy grounds, or are irrational, in the absence
of statutory parameters against which to judge whether the decision-maker has
exceeded or misunderstood the ambit of the power. Similarly, it is difficult35 to identify
an unauthorised purpose (absent bad faith), or whether there has been an error of law,
given the inability in the case of executive power to discern pointers to the prescribed
purpose or the legal boundaries of the authority being exercised. These are valuable
conclusions which, hopefully, will give impetus to further analysis by administrative
law scholars.


CONTRACT AND EXECUTIVE POWER
Contract is one of the most frequently used of the government's non-prerogative
powers. Indeed, the policy of governments since the 1980s to devolve activity formerly
undertaken by government to those outside the public sector has seen a renewed focus
by government on the contracting tool to regulate its relationships with others.36


_____________________________________________________________________________________
32 For the full text of s 7A see Horan, above n 5, 553.
33 Ibid 554–66.
34 See above n 3.
35 Although not impossible: eg for error of law see Molomby v Whitehead (1985) 7 FCR 541.
36 Public lawyers had been aware of the possibility that contract would come to play a major


role in modern administrative law for a long time. At the National Administrative Law
Forum Administrative Law: Does the Public Benefit? in April 1992, Alan Rose warned that
citizens would increasingly need to rely on private, rather than public law to protect their
rights as public administration sees a trend towards privatisation and corporatisation: see
Robin Creyke, 'The Contracting Out of Government Services – Final Report: A Salutation'
(1999) 51 Admin Review 6, 9 n 13. See also the prescient paper by Terence Daintith,
'Regulation by Contract: The New Prerogative' (1979) 32 Current Legal Problems 41,
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Seddon's article on the few limits that the law places on the power to contract is,
therefore, salutary. He warns the reader that '[t]raditional measures of accountability
for the exercise of public power tend to be minimal in controlling the executive power
to make contracts.'37 In the absence of legislative prohibition, the accepted38 limitations
on the use of executive power, namely, that they cannot authorise decisions which are
coercive, intrusive, threatening or punitive in nature,39 do not apply to government
contracts. The rationale for this situation is the supposed equal bargaining power of
the parties to the contract and that any term, for example, which authorises decision-
making of a coercive nature, is jointly agreed.


A more troubling point Seddon exposes is that contract can be used to avoid
legislation which imposes financial probity and accountability requirements on those
spending taxpayers' funds, such as the Financial Management and Accountability Act
1997 (Cth) and its regulations. If that were not a matter of sufficient concern, Seddon
endorses Horan's view that jurisdictional limitations, and the need to make findings on
the specific elements required for each ground of review, limit the possibilities to seek
judicial review of decisions or action taken under contract. As he concludes 'executive
power is power indeed', a conclusion at odds with the rhetoric of accountability,
transparency, fairness, rationality and openness, the hallmark of measures applied to
exercises of power by government.


EXECUTIVE POWER AND S 61 OF THE CONSTITUTION
If Seddon's article shows how contract — the key non-statutory power — has
challenged traditional accountability mechanisms, Winterton's article poses challenges
to the interpretation of the heartland of executive power, s 61 of the Constitution itself.
There is considerable need for this analysis, given the minimalist nature of the text of
s 61, a feature of constitutional provisions granting executive power.40 Winterton's
treatment of the 'depth'41 and 'breadth'42 of s 61 of the Constitution,43 and his analysis
of what constitutes the 'execution' and 'maintenance' of the Constitution contains


_____________________________________________________________________________________
discussed by Nick Seddon, 'The Interaction of Contract and Executive Power' (2004) 31
Federal Law Review 541, 547.


37 See Seddon, above n 36, 541.
38 But note the comment by the majority in R v Hughes (2000) 202 CLR 535 that 'the scope to


enact coercive laws under the executive power "remains open to some debate"' (Hill, above
n 7, 457 n 73, quoting Hughes at 555 [39]). Note too the argument in Hill's paper that
'executive power supports some coercive laws' (Hill, above n 7, 458–9).


39 Congreve v Home Office [1976] QB 629; A v Hayden (1984) 156 CLR 532; and Ridgeway v The
Queen (1995) 184 CLR 19. Other cases like Coco v The Queen (1994) 179 CLR 427, and
Attorney-General v Smethwick Corporation [1933] 1 Ch 562 that define the approach to
construing government statutory powers, can also be relevant. Compare some prerogative
powers which, by their nature, authorise coercive action, for example, the prerogative
powers to conduct war, and to keep the peace: see R v Secretary of State for the Home
Department; Ex parte Northumbria Police Authority [1988] 1 ALL ER 556; Ruddock v Vadarlis
(Tampa) (2001) 110 FCR 491.


40 Winterton, 'The Limits and Use of Executive Power by Government', above n 2, 422–3.
41 The content or 'subjects in respect of which Commonwealth executive power can be


exercised': ibid 428.
42 The 'activities the government can undertake with regard to those subjects': ibid.
43 Ibid.
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surprises. The first is that the premises underlying his discussion appear to be that the
'execution' component of s 61 is equated with the non-prerogative powers of
government, leaving the 'maintenance' element, to be restricted to those facets of
executive power based on the prerogative.
Second, as to the 'execution' component, his conclusion that this element 'should cause
few difficulties' is questionable. At one level, it is true that the powers the Crown
enjoys along with its subjects are well charted and unexceptional. They fall within
what can be described as the complementary or incidental powers which are
instrumental for effecting substantive functions bestowed on government. They share
meaning with the classical 'necessary or convenient' formula encountered in ordinary
statutory interpretation. Winterton's examples — providing administrative assistance,
and setting up bodies to put into effect statutory functions — are easily recognised as
coming within the ambit of this ancillary power, or its constitutional counterpart, the
'execution' power.


At the same time, it should be acknowledged that the breadth of the possibilities
available under either formula give considerable interpretive leeway to courts and
administrators. The High Court has provided little guidance about the extent of the
'necessary or convenient' power, nor of the 'execution' power. These complementary
sources of authority take their colour from the principal source of power to which they
are allied. However, that assistance is largely denied when the ancillary or 'execution'
power is being used in conjunction not with a substantive head of power enumerated
in the Constitution, but with an executive power, marked by its imprecision, or with an
implied power, also indeterminate in extent. As Winterton points out, this inevitably
means courts are inappropriately determining issues of policy.44


That same lack of precision leads Winterton to conclude, in relation to the
'maintenance' element of s 61, that the depth of federal executive power should be
confined to those emanating from the prerogative.45 Like Justice Selway, Winterton
takes issue with the suggestion, so it has been argued, made by French J in the Tampa,
that the meaning of s 61 should be divorced from its historical underpinnings or
assumptions and restricted to what can be gleaned from the Australian Constitution. To
do so, he argues, is to 'judge the constitutional architecture merely by its façade'.46


So much may be conceded. However, in exploring what contributes to the meaning
of 'maintenance' why confine historical sources to those originating in the prerogative?
By their nature, teasing out what is covered by a time-warped prerogative inevitably
creates difficulties for courts which must interpret them in a contemporary setting. As
Winterton himself concedes, there are a number of reasons why prerogative powers
are 'not an ideal criterion' for the 'maintenance' function, including deciding whether
they remain in existence and, if so, how they can fit into the current framework for
government. If that premise which underpins Winterton's analysis is accepted, these
difficulties inevitably arise.


In that context, Winterton's arguments in favour of employing the 'prerogative as
the yardstick'47 repay analysis. The first argument — that the common law (including
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the law on prerogative powers) is useful to interpret ambiguous provisions in written
instruments, including constitutions — and the fourth — the importance in terms of
parliamentary sovereignty of the principle that the prerogative can be superseded by
statute — apply equally to the non-prerogative element of executive power. The third
argument — that the prerogative is 'inherently more certain' than vague notions of
what is appropriate for national governments48 — reflects problems with implied
powers, rather than justifying sole reliance on prerogative power. The second
argument is that greater certainty attaches to prerogative than to non-prerogative
executive powers, because of the jurisprudence which has developed round the former
in common law jurisdictions. However, the common law of non-prerogative powers is
comparably developed, even if not as deeply enmeshed in history and tradition.


On balance, restricting 'execution' to the non-prerogative source of power, and
'maintenance' to the prerogatives creates an artificial and inflexible division. That said,
like other articles in this collection, Winterton's article demonstrates that there is a
worrying absence of guidance from the superior courts on the meaning of these key
constitutional provisions.


ABROGATION OR CURTAILMENT OF THE PREROGATIVE BY
LEGISLATION
The principle that executive power can be abrogated or superseded by legislation is the
focus of the paper by Twomey.49 She tackles this issue, however, not on a one-
dimensional front, but in the multi-dimensional theatre of the federal structure. Her
theme is 'In what circumstances will the legislature of one body politic in the
federation abrogate or abolish the executive function in another'?50


Since the Engineers' Case in 1920,51it has been accepted that the 'laws of the
Commonwealth and the States have full operation within the subjects upon which they
have power to legislate' subject only to there being inconsistency under s 109.52 'Laws'
in this context mean all laws, whether legislative or common laws, including those
sourced in executive power. The consequence is that State legislatures can bind the
Commonwealth executive and the executives of other States, and Commonwealth laws
equally can bind the executives of the States.53 Starting from this principle other
exceptions have emerged. As Twomey notes: 'The Engineers' Case left open the
possibility that different considerations may apply to discriminatory laws, and laws
concerning taxation or the prerogative.'54


Her paper goes on to explore these exceptions. She is critical of the introduction of a
new test in Austin55 for determining what is a discriminatory law of the
Commonwealth. As she points out the new test is confusing and leaves open a number
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of questions, including whether 'any restriction of an executive function'56 extends to
executive powers. Equally there are problems with the tests for the reverse situation —
when can State laws bind the Commonwealth57 — not least due to a dispute within the
current High Court as to whether the States have constitutional power to bind the
Commonwealth with respect to its executive powers under s 61.58 Finally, as she
points out, in deciding whether a State law can bind the laws of another State, it
appears that there are similar limitations to the Commonwealth in that an otherwise
valid law may be incapable of applying outside the territorial boundaries if the law,
'discriminates against the State or impairs the capacity of the State to function as a
government.'59 Twomey concludes with a plea for a return to the Melbourne Corporation
principle for deciding when State laws bind the Commonwealth, and that the Cigamatic
doctrine 'Byzantine in its complexities' be abandoned.


WAKIM-REASONING AND CHAPTER II OF THE CONSTITUTION
If Twomey's article explores the circumstances in which one body politic can bind
another in the federal structure, and does so through the interaction of executive and
legislative power, the final article considered in this collection turns our attention to
the comparison between executive and judicial power under the Constitution. It is
simply not possible to do justice to Graeme Hill's paper in this brief compass. The
analysis is comprehensive, spanning constitutional and common law principle and
policy.


Underpinning the examination of the issue posed by the title — whether Wakim-
style reasoning could be applied to Chapter II of the Constitution — are discussions of
the impact on this issue of important public law principles such as responsible
government,60 the reach of administrative law review under the Administrative
Decisions (Judicial Review) Act 1977 (Cth) (in particular with reference to exercises of
executive power by State officers under cooperative schemes), and the controversial
problem of the public-private divide in administrative law.61 The arguments, therefore,
touch upon the deeper philosophical unity of the different fields of public law, a
connection that is all too often neglected. As an aside Hill's coining of a new verb 'to
Wakim' is likely to become a regular part of the lexicon.


The sub-text of the arguments is what theory of federalism should be adopted —
cooperative, coordinate, or concurrent. The answer to that question in part determines
what answer is given to the question 'Will the High Court 'Wakim' Chapter II of the
Constitution? Hill's personal view comes through clearly.62 He is a centrist, and
strongly in favour of the ongoing efficacy of cooperative legislative schemes. His
concern is that there have been indications in recent High Court decisions —
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principally R v Hughes63 — that the Court would limit the Commonwealth executive
government to functions within the scope of federal legislative power.64 Such a move
would be inimical to cooperative schemes. Another concern is whether the State can
supplement the Commonwealth's executive functions by conferring powers that 'the
Commonwealth could not confer itself'.65 This step, it is suggested, might be contrary
to Commonwealth immunities doctrine, or likely to undermine the division under the
Constitution of executive power.


Hill also addresses the converse question, namely, can Commonwealth executive
power be vested in a State agency? Support for the view that such devolution of
Commonwealth executive power to a State is not possible can be found in the principle
of responsible government. Seen from this perspective responsible government
logically requires that it is Commonwealth Ministers alone who are accountable for the
execution of Commonwealth laws. Hill takes pain to dispel this view, referring to
arguments by Winterton and Lindell in support.66 The view he prefers is that
'responsible government does not require Commonwealth executive power to be
exercised only by members of the Commonwealth executive.'67 Looking critically at his
argument, whether the accountability of the executive to the Parliament could
legitimately be traded off against preserving the efficient administration of cooperative
schemes is a policy question on which minds will differ.


Accountability also impinges on an alternative argument made by Hill concerning
the High Court's original jurisdiction under s 75(v). The argument is along these lines.
Since s 75(v) only grants the Court jurisdiction in relation to an 'officer of the
Commonwealth', if the Commonwealth executive power was executed by a State
Minister or official, this would deny a challenger to such executive action access to the
Court's critical review function. The attempt by Hill to craft an implied constitutional
right to review decisions which are unlawful without reference to s 75(v), thus
avoiding the limitations of the provision, appear speculative at best (as Hill himself
concedes68) and arguably run counter to the moves by the Court away from implied
rights and in favour of a strict reading of the constitutional text.69


CONCLUSION
That last response should in no way detract from the value of Hill's article. It, like the
other articles in this collection has considerably enhanced the scholarship on the law
on executive power in Australia. The conference started from the point described by
Mason CJ, Deane and Gaudron JJ in Davis v Commonwealth,70 namely, that 'The scope
of the executive power of the Commonwealth has often been discussed but never
defined'. Faced with this challenge, those invited to participate responded with this
remarkable collection of papers. All those invited to develop a facet of this topic and
_____________________________________________________________________________________
63 (2000) 202 CLR 535. Hill also finds that such indications in High Court decisions are further


reflected in lower court decisions such as R v Fukusato [2003] 1 Qd R 272.
64 Hill, above n 7, 445–7.
65 Ibid 446.
66 Ibid 474–6.
67 Ibid 476.
68 Ibid 478.
69 See the authorities cited above, n 22.
70 (1988) 166 CLR 79, 92.







xiv Federal Law Review Volume 31
____________________________________________________________________________________


whose output is represented in this collection, are to be congratulated. The effort they
have made to respond to their respective briefs is admirable and the public law
community is in their debt. They have gone a considerable way towards revealing the
contours of executive power in a manner not hitherto achieved. They have also
demonstrated the continuing importance of executive power, that source of
government authority to act which, like an iceberg, is largely submerged but without
which, ninety per cent of the transactions of government could not be undertaken.







THE LIMITS AND USE OF EXECUTIVE POWER BY
GOVERNMENT


George Winterton*


The executive power of the Commonwealth largely has been neglected, both by the
High Court and by commentators, receiving scant attention in comparison with the
Commonwealth's legislative and judicial powers. The High Court has examined
executive power on fewer than 10 occasions — principally three cases in the Whitlam
era: Barton v Commonwealth,1 the AAP Case2 and Johnson v Kent3 — and, most recently,
in the Bicentennial Authority Act Case in 1988.4 (The power has, of course, also arisen in
several Federal Court cases, most notably the Tampa Case in 2001.)5 The relative neglect
of this power is reflected in constitutional commentary, for which High Court cases
represent primary 'authority'. The Commonwealth's legislative powers have, of course,
received detailed examination in every major text since Quick and Garran in 1901.6
But, while the first monograph on Commonwealth judicial power appeared as early as
1904,7 almost 80 years were to elapse before publication of a book devoted to the
executive power of the Commonwealth.8 This disparate treatment reflects the fact that
the exercise of executive power raises fewer justiciable controversies than legislative
and judicial power (especially under a parliamentary executive,9 although this is true
also of the United States), but an additional factor is that executive power has always
been something of a mystery, frequently being defined merely as the 'residue' of
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1 (1974) 131 CLR 477.
2 Victoria v Commonwealth and Hayden (1975) 134 CLR 338 ( 'AAP').
3 (1975) 132 CLR 164.
4 Davis v Commonwealth (1988) 166 CLR 79.
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governmental powers after legislative and judicial powers are excluded.10 This is
demonstrated well by Quick and Garran, whose scant two pages devoted to s 61 of the
Constitution are uncharacteristically unhelpful — indeed positively misleading in
irrelevantly noting a secondary meaning of 'the Commonwealth' as including both the
Commonwealth (its acknowledged meaning in s 61) and the States.11


The executive power of the Commonwealth is conferred by s 61 of the Constitution
which provides:


The executive power of the Commonwealth is vested in the Queen and is exercisable by
the Governor-General as the Queen's representative, and extends to the execution and
maintenance of this Constitution, and of the laws of the Commonwealth.


This section clearly includes three provisions. First, it vests 'the executive power' of the
federal polity created by the Constitution — the Commonwealth — in the Queen; this,
together with other provisions in the Constitution,12 established Australia as a
monarchy with the Queen of the United Kingdom as its Head of State. Secondly, the
Commonwealth's executive power is 'exercisable' by the Governor-General, which
means that it is exercised on the advice of Commonwealth (and not British) Ministers,
since it is the former who advise the Governor-General. Although s 61 vests executive
power in the Queen and does not expressly require it to be exercisable only by the
Governor-General, s 61 should be interpreted as impliedly so providing because its
second clause, interpreted in the light of British constitutional principles, means that
Commonwealth executive power is exercisable on the advice of Commonwealth (not
British) Ministers, who were unable directly to advise the monarch until 1931.13 The
third provision in s 61 is the most cryptic, stating to what subjects Commonwealth
executive power 'extends'. This third provision has, naturally, been the most important
and the only aspect of s 61 to raise justiciable controversy.


Notwithstanding its brevity,14 s 61 is positively prolix by comparison with
analogous constitutions, both antecedent and subsequent. The Canadian Constitution of
1867, for example, provided merely that '[t]he executive government and authority of
and over Canada is hereby declared to continue and be vested in the Queen.'15 The
South African Constitution of 1909 was a little more fulsome, providing, like the
Canadian, that '[t]he executive government' of the Union was vested in the King, but
adding that it 'shall be administered by His Majesty in person or by a governor-general
as His representative'.16 Subsequent republican constitutions in nations with a
_____________________________________________________________________________________
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parliamentary executive have been equally 'laconic'.17 The Irish Constitution of 1937
merely provides that '[t]he executive power of the State shall … be exercised by or on
the authority of the Government'.18 Even the Indian Constitution, which is said to be the
longest in the world and might have been expected to delimit federal executive power
both from State executive power and federal legislative and judicial powers, simply
states that:


The Executive power of the Union shall be vested in the President and shall be exercised
by him either directly or through officers subordinate to him in accordance with this
Constitution.19


Section 61's reference to 'the execution and maintenance' of the Constitution and
laws of the Commonwealth was, therefore, an exceptional innovation in constitutional
drafting but, unfortunately, has not served the interest of clarity — indeed, quite the
opposite. This clause can probably be attributed to the first two Justices of the High
Court (before their elevation to the Bench). The 'execution' provision is attributable to
Sir Samuel Griffith who successfully moved its insertion at the 1891 Sydney
Convention, assuring delegates that the clause was 'quite free from ambiguity',20


which it might have been had it been left as it was. However, the words 'and
maintenance', which added uncertainty, appear to have been added at the end of the
1898 Convention by the Drafting Committee, chaired by Edmund Barton, for the clause
received no further consideration in the Convention after Griffith's 1891 intervention.21


Section 61 raises at least three important issues which will be considered here. First,
what meaning should be given to the section, especially its third clause? Secondly, to
what extent does the Constitution legally separate the exercise of Commonwealth
legislative and executive powers? And, finally, assuming that Commonwealth
prerogative powers are subject to Commonwealth legislation, what considerations
determine when the prerogative is ousted or superseded by legislation? The degree to
which Commonwealth prerogatives are subject to State or Territory legislation is
another important question, but it will not be examined here.


THE SCOPE OF COMMONWEALTH EXECUTIVE POWER
In stating to what s 61 'extends', the section itself virtually acknowledges that it is not
defining Commonwealth executive power, which needs to be distinguished from State
executive power and the Commonwealth's legislative and judicial powers. The High
Court has acknowledged this, although it has generously suggested that the section
'describes' that power, which is surely an overstatement. Thus in the Wooltops Case,
Isaacs J stated that Commonwealth executive power 'is described but not defined in
sec. 61',22 noting that its words alone were inadequate to serve as 'an invariable
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measuring-rod of Commonwealth executive power'.23 Justice Starke expressed a
similar view.24 Justice Evatt also overstated the prescriptive capacity of s 61's words in
stating that the third declaration of the section


only defines the general limits of the King's executive authority in respect of the
Commonwealth and does not determine what the Executive may lawfully do upon any
given occasion.25


More than half a century later, the High Court acknowledged that s 61 had never been
defined;26 indeed, its scope was not 'amenable to exhaustive definition.'27 As recently
as 2000, the Court stated that the scope of the power 'remains open to some debate'.28


Since the interpretation of all constitutional provisions must commence from the
text, s 61's 'meagre and highly abstract words'29 must be defined, as they were by
Williams J in the Communist Party Case.30 Adopting Knox CJ and Gavan Duffy J in
Wooltops,31 'execution' means 'the doing of something immediately prescribed or
authorized' by the Constitution or Commonwealth laws. As noted above, the 'execution'
component of this clause (introduced at the instance of Sir Samuel Griffith) should
cause few difficulties. Execution of the Constitution, or as Griffith phrased it, 'execution
of the provisions of this Constitution'32 clearly envisages executive action to comply
with obligations which the Constitution imposed upon the Commonwealth — such as
protecting States against invasion or (on the application of its government) domestic
violence33 — or facilitating the exercise of power by another branch of government.
Thus, the High Court has noted that s 61 'extends to the provision of what is necessary
or convenient for the functioning of the Parliament provided that funds for that
purpose are appropriated by the Parliament'.34 Section 61 would likewise extend to
providing administrative assistance to courts and executing their process, subject to
Parliament having appropriated the necessary funds. The word 'laws' in s 61 (as in s
109) refers to statutes and subordinate legislation, and does not include the common
law.35 'Execution' of the Constitution and Commonwealth laws must, of course,
comply, or at least be consistent, with the terms of the Constitution or law. Thus, s 61
would probably authorize the Commonwealth government to establish the Inter-State
Commission which s 101 of the Constitution requires ('There shall be an Inter-State
_____________________________________________________________________________________
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Commission'), but which has not existed for all but a dozen years of the
Commonwealth's existence. AAP suggests that the Commission could be authorized
under the executive power to conduct inquiries and research (like the CSIRO), subject
to Parliament appropriating the necessary funds,36 but s 101 implies that only the
Commonwealth Parliament could empower the Commission to engage in 'adjudication
and administration' of the provisions of the Constitution and laws relating to trade and
commerce.


The 'maintenance' component of s 61 presents greater difficulty. What is meant by
'maintenance' of the Constitution and Commonwealth laws? Justice Williams defined
the term to mean 'the protection and safeguarding of something immediately
prescribed or authorized' by the Constitution or Commonwealth laws.37 It clearly
includes protecting Australia from invasion or subversion, but exactly what measures
are authorized in the absence, it must be noted, of Commonwealth legislation?
Examination of this question requires reference to be made to the royal prerogative.


Since the Commonwealth's executive power is vested in the Queen and the
Commonwealth was born into a common law environment,38 the High Court has long
acknowledged that the executive power of the Commonwealth includes the Crown's
prerogative powers which are appropriate to the Commonwealth's constitutional
sphere of activity.39 There is a considerable debate among commentators as to the
proper meaning of 'prerogative' powers, with three views vying in contention.40 At
least for present purposes, however, it will suffice to define prerogative powers as the


_____________________________________________________________________________________
36 See AAP (1975) 134 CLR 338, 397 (Mason J), 412–3 (Jacobs J), 424 (Murphy J). See also 370


(McTiernan J).
37 Australian Communist Party v Commonwealth (1951) 83 CLR 1, 230.
38 See Residential Tenancies (1997) 190 CLR 410, 457 (McHugh J); In re Richard Foreman & Sons


Pty Ltd; Uther v Federal Commissioner of Taxation (1947) 74 CLR 508, 521 (Latham CJ); Sir
Owen Dixon, 'The Common Law as an Ultimate Constitutional Foundation' (1957) 31
Australian Law Journal 240.


39 See Barton v Commonwealth (1974) 131 CLR 477, 498 (Mason J, Barwick CJ and Jacobs J
impliedly agreeing); Johnson v Kent (1975) 132 CLR 164, 169 (Barwick CJ), 174 (Jacobs J);
AAP (1975) 134 CLR 338, 405–6 (Jacobs J); Davis v Commonwealth (1988) 166 CLR 79, 93
(Mason CJ, Deane and Gaudron JJ), 108 (Brennan J); Residential Tenancies (1997) 190 CLR
410, 424 (Brennan CJ), 438 (Dawson, Toohey and Gaudron JJ), 464, 474 (Gummow J);
Winterton, above n 8, 31, 48–51. Pursuant to this interpretation of s 61, the Queen in
December 1987 revoked the two current instruments (of 1954 and 1973) by which she had
purported to assign powers to the Governor-General pursuant to s 2 of the Constitution: see
Commonwealth of Australia Gazette, No S 270 (9 September 1988).


40 These range from the extremely narrow (Sir William Wade) through the view that
prerogative powers are those unique to the Crown (Blackstone) to Dicey's view which
would include all the Crown's non-statutory powers. Judicial and academic support can be
found for both Blackstone's and Dicey's views, with academics preponderantly supporting
the former. However, Dicey appears to have prevailed in the courts, as Wade has
acknowledged: H W R Wade, 'Procedure and Prerogative in Public Law' (1985) 101 Law
Quarterly Review 180, 194 ('Dicey has triumphed once again'). Sir William Wade himself has
remarked that his comments on the proper meaning of the word 'were made purely for
purposes of terminological accuracy, without any suggestion that they had legal
consequences': Sir William Wade, 'The Crown, Ministers and Officials: Legal Status and
Liability' in Maurice Sunkin and Sebastian Payne (eds), The Nature of the Crown: A Legal and
Political Analysis (1999) 23, 31.







426 Federal Law Review Volume 31
____________________________________________________________________________________


common law41 or non-statutory42 powers of the Crown.43 As in Canada,44 the
Commonwealth's constitutional sphere of activity has been interpreted as essentially
coincident with its legislative powers,45 which is entirely appropriate under a system
of responsible government and parliamentary supremacy over the executive. Hence,
Mason J held that the ambit of Commonwealth executive power 'does not reach
beyond the area of responsibilities allocated to the Commonwealth by the
Constitution'.46 This field is defined by


the distribution of legislative powers, effected by the Constitution itself and the character
and status of the Commonwealth as a national government.47


Consequently, his Honour held:
there is to be deduced from the existence and character of the Commonwealth as a
national government and from the presence of ss. 51(xxxix.) and 61 a capacity to engage
in enterprises and activities peculiarly adapted to the government of a nation and which
cannot otherwise be carried on for the benefit of the nation.48


Justice Mason instanced scientific research (such as carried out by the CSIRO) and
'inquiries, investigation and advocacy in relation to matters affecting public health' as
matters falling within s 61.49


While (at least to the present writer) persuasive as a matter of policy, the latter
holding merely states conclusions, the legal reasoning apparently being assumed.
Justice Mason's view that, in following the contours of legislative power, s 61 includes
executive power resulting from the 'character and status of the Commonwealth as a
national government'50 is unexceptionable, since there is considerable support for the
view that the Commonwealth's legislative powers include some power arising from
the Commonwealth's status and function as a national government,51 whether this be
implied in s 51 or, preferably, be found in the express incidental power, s 51 (xxxix).52


However, it is Mason J's next step which raises concerns. First, what is the criterion for
determining what executive power flows from 'the character and status of the
Commonwealth as a national government'? Justice Mason gives no reason for deciding
_____________________________________________________________________________________
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52 See Davis v Commonwealth (1988) 166 CLR 79, 101-3 (Wilson and Dawson JJ), 118 (Toohey J).
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that research and investigation fall within the executive power derived from that
source. It is not suggested that the conclusion is incorrect, only that it is merely
asserted, not derived by legal reasoning from its premise. Secondly, the criteria of
being 'peculiarly adapted to the government of a nation' and being unable 'otherwise
to be carried on for the benefit of the nation'53 are political questions unsuited to
judicial determination. Opinions may justifiably differ as to whether a particular
activity must be conducted by the Commonwealth if the nation is to derive benefit,
and opinions will also differ on the question whether activities are to Australia's
benefit or detriment. Does Australia really benefit more from research carried out by
the CSIRO (a Commonwealth instrumentality) than (say) the University of Melbourne
(a State instrumentality)? Justice Mason reasoned along similar lines in Duncan, in
which he referred to his remarks in AAP and, without stating any further reasons,
concluded that it was 'beyond question' that s 61 authorized the Commonwealth to
conclude agreements with the States.54


The reasoning of Jacobs J in AAP largely parallels that of Mason J, albeit with one
possibly significant difference. Like Mason J, his Honour held that the subjects of
Commonwealth executive power were those falling within Commonwealth legislative
power, but with the addition of (or including) 'all matters which are the concern of
Australia as a nation'.55 However, whereas Mason J reasoned without reference to the
Crown's prerogative powers, thereby implying that his conclusion was derived
directly from the words of s 61, Jacobs J based his conclusion on the prerogative,
linking it to s 61 through its Constitution 'maintenance' component:


The prerogative is now exercisable by the Queen through the Governor-General acting on
the advice of the Executive Council on all matters which are the concern of Australia as a
nation. Within the words 'maintenance of this Constitution' appearing in s. 61 lies the
idea of Australia as a nation within itself and in its relationship with the external world.56


However, when concluding, like Mason J, that s 61 included the power to
undertake research and exploration, Jacobs J reasoned (like Mason J) without reference
to the prerogative:


The growth of national identity results in a corresponding growth in the area of activities
which have an Australian rather than a local flavour. Thus, the complexity and values of
a modern national society result in a need for co-ordination and integration of ways and
means of planning for that complexity and reflecting those values. Inquiries on a national
scale are necessary and likewise planning on a national scale must be carried out.
Moreover, the complexity of society … requires co-ordination of services … Research and
exploration likewise have a national, rather than a local, flavour.57


As with the observations of Mason J, these remarks can be queried for merely stating
conclusions without the reasoning from which they are derived. In particular, it is
unclear how they relate to Jacobs J's earlier reference to the Crown's prerogative
powers.


_____________________________________________________________________________________
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In determining the ambit of the 'maintenance' limb of s 61, the question therefore
arises whether the Commonwealth government is limited to powers derived from the
prerogative, or whether it can undertake (without legislative authority other than
appropriation of the necessary funds) any activity which is considered appropriate for
a national government. The present writer has argued elsewhere that the former is the
preferable interpretation, with s 61 having two components which may appropriately
be termed 'breadth' and 'depth'. It was argued (following, inter alia, the views of
Mason and Jacobs JJ in AAP)58 that the subjects in respect of which Commonwealth
executive power can be exercised (breadth) are those on which it can legislate,
including matters appropriate to a national government, which should be seen as
falling within s 51(xxxix) in domestic matters and s 51(xxix) in foreign affairs.59 But the
question then arises as to what activities the government can undertake with regard to
those subjects (depth).60 It was argued that, apart from 'executing' the Constitution and
laws of the Commonwealth, the government is limited to those powers falling within
the Crown's prerogative powers.61 In other words, the government can 'maintain' the
Constitution and laws of the Commonwealth only to the extent allowed by the Crown's
prerogative powers.62 This approach reflects that in Johnson v Kent,63 in which the
'depth' component alone was in issue since the executive activity (constructing a tower
on Canberra's Black Mountain) was to occur in the Australian Capital Territory, thus
raising no breadth concerns since the subject fell within s 122 of the Constitution. The
position was similar in Barton v Commonwealth,64 a foreign affairs case only concerned
with depth since the subject fell within the external affairs power, s 51(xxix). Moreover,
as Gibbs J noted,65 AAP was principally concerned with breadth, making it
unnecessary for many of the Justices to consider the depth component.


However, it is questionable whether recent constitutional jurisprudence supports
the interpretation of s 61 outlined above. Indeed, the opposing viewpoints are well
represented in the recent Tampa litigation. In examining whether s 61 authorized the
Commonwealth government to prevent the entry of aliens, North J at first instance
confined his analysis to the Crown's prerogative powers,66 but reached no conclusion
thereon, except that any prerogative powers had been ousted by the Migration Act 1958
(Cth) ('Migration Act'). On appeal, Black CJ reached the same conclusion, although he
also held that s 61 did not authorize the exclusion of aliens. His Honour focused
principally on the prerogative powers, holding that they did not support the
_____________________________________________________________________________________
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executive's actions;67 nor did any non-prerogative powers in s 61.68 On the question
whether s 61 included such powers, Black CJ remarked:


It would be a very strange circumstance if the at best doubtful and historically long-
unused power to exclude or expel should emerge in a strong modern form from s 61 of
the Constitution by virtue of general conceptions of 'the national interest'. That is all the
more so when according to English constitutional theory new prerogative powers cannot
be created.69


Justice French, on the other hand, clearly rejected any notion that s 61 confines the
government to the Crown's prerogative powers:


The Executive power of the Commonwealth under s 61 cannot be treated as a species of
the royal prerogative. … While the Executive power may derive some of its content by
reference to the royal prerogative, it is a power conferred as part of a negotiated federal
compact expressed in a written Constitution distributing powers between the three arms
of government reflected in Chs I, II and III of the Constitution.70


Consequently, his Honour held, the scope of s 61 was to be 'measured by reference to
Australia's status as a sovereign nation and by reference to the terms of the
Constitution itself'.71 Contrary to long established authority, noted above, French J
appeared to reject the view that s 61 extended to all subjects falling within the
Commonwealth's legislative power;72 but, since the power to exclude aliens was
'central to the expression of Australia's status and sovereignty as a nation',73 it was
included in s 61.74 However, this line of reasoning is incompatible with that of the
High Court in cases such as AAP75 and, as Black CJ noted,76 the conclusion authorizing
coercive action extends beyond executive powers recognized in earlier cases such as
Davis.77


However, in reasoning from s 61 without reference to the Crown's prerogative
powers, French J has the apparent support of recent High Court authority. In Davis,78


the Court held that s 61 authorized the government to commemorate Australia's
Bicentenary and matters incidental thereto. No reliance was placed on prerogative
_____________________________________________________________________________________
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powers, the conclusion apparently being derived directly from s 61 following the
reasoning of Mason J in AAP.79 Thus, Mason CJ, Deane and Gaudron JJ held it to be a


plain fact that the commemoration of the Bicentenary is pre-eminently the business and
the concern of the Commonwealth as the national government and as such falls fairly
and squarely within the federal executive power.80


Justices Wilson and Dawson similarly merely concluded that 'the Commonwealth
must necessarily have the executive capacity … to recognize and celebrate its own
origins in history.'81 Justice Brennan held that s 61 'undoubtedly' included such
commemoration,82 and Toohey J considered such conclusion 'entirely appropriate'
because of the implications of European settlement for Australia.83 Justice Brennan
referred to the prerogative, although he did not employ it in reaching his conclusion
which he appears to have based on the 'maintenance of this Constitution' limb of s 61,
agreeing with Jacobs J in AAP that the phrase 'imports the idea of Australia as a
nation',84 authorizing the government to act for 'the protection and advancement of the
Australian nation.'85


Hence, Davis suggests that the depth component of s 61 (what action the
government can take in respect of subjects falling within s 61) is not limited to power
authorized by the prerogative. A similar view was subsequently adopted by McHugh J
who remarked, without further explanation, that 'the executive power of the
Commonwealth conferred by s 61 involves much more than the common law prerogatives
of the Crown'.86 Although focusing on jurisdictional issues, a somewhat similar view
was expressed by Gummow J while on the Federal Court:


In Australia, with questions arising in federal jurisdiction, one looks not at the content of
the prerogative in Britain, but rather to s 61 of the Constitution … That power … enables
the Crown to undertake all executive action appropriate to the spheres of responsibility vested
in the Commonwealth.87


But how, it might be asked, is a court to apply such a vague and politically-charged
criterion without reference to standards such as those provided by the prerogative?


Further support for holding that s 61 includes, but is not limited to, the Crown's
prerogative powers is provided by Geoffrey Sawer who remarked in 1976 that 'the
preponderant drift of both decision and discussion and indeed the actual wording of
s 61' suggested that it included 'an area of inherent authority derived partly from the
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Royal Prerogative, and probably even more from the necessities of a modern national
government'.88


Notwithstanding recent commentary, the preferable interpretation of s 61 is that the
depth of federal executive power under the 'maintenance' limb should be limited to the
Crown's prerogative powers. Although, as Geoffrey Sawer suggested, this
interpretation may be out of line with the 'predominant drift' of current authority,
there is no decision to the contrary. It is not suggested that the decisions of the High
Court in Davis89 or of Mason and Jacobs JJ in AAP90 would have differed had the
prerogative been employed to fix the boundaries of Commonwealth executive power.
The royal prerogative is, admittedly, not an ideal criterion by which to govern
executive action by a modern government. It is, as has rightly been noted, 'a residue, a
remnant' of the earlier authority of English monarchs,91 'the last unclaimed prize of the
17th century conflict'.92 It can also be difficult to determine, requiring extensive
historical and archival research, as in Attorney-General v De Keyser's Royal Hotel Ltd.93


In Vadarlis, French J alluded somewhat cryptically to popular sovereignty as
supporting an executive power to exclude aliens.94 However, it is difficult to see how
'the foundation of the Constitution in popular sovereignty' contributed to the legal
reasoning, even if (as French J believed) the importance of a power as 'central to the
expression of Australia's status and sovereignty as a nation' is a criterion for inclusion
in s 61.95 However, his Honour's allusion may reflect a desire to interpret the
Constitution in a manner more appropriate to an independent nation, without reliance
_____________________________________________________________________________________
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upon colonial notions such as the prerogative, which French J considered to be merely
the 'common law ancestor' of the executive power of the Commonwealth.96 Bradley
Selway (when Solicitor-General of South Australia) remarked recently that
'[c]onstitutional analysis based upon the role of the monarchy seems to have gone out
of fashion',97 a view supported by the preference expressed by Gleeson CJ and
Gaudron J for speaking of a 'presumption that legislation does not apply to members
of the executive government', rather than a presumption that it 'does not bind the
Crown'.98 While constitutional discourse should reflect present constitutional realities,
one of these is that the Constitution was not inscribed upon a tabula rasa. It was born
into a common law world, albeit one capable of development, for adaptability is one of
the common law's most fundamental and valuable qualities. This is especially true of
Ch II of the Constitution, which was deliberately drafted to reflect the supposed law of
the Constitution, not its practice, even in 1900.99 An interpretation of Ch II which
ignores British and Australian constitutional history by taking its words at face value is
not 'post-colonial', but rather one which judges the constitutional architecture merely
by its façade. Furthermore, it is potentially dangerous, for it could lead to grossly
exaggerated views of the Governor-General's independent powers, as Donald Horne
demonstrated in his 1977 satire His Excellency's Pleasure.100 Even if one rejects an
'originalist' interpretation of the Constitution and interprets it in light of contemporary
constitutional requirements, Ch II of the Constitution, including s 61, cannot be
interpreted sensibly without reference to the Crown's prerogative powers, whether or
not the 'maintenance' limb of Commonwealth executive power is confined to those
powers.


However, there are strong arguments for employing the prerogative as the
yardstick for determining the ambit of Commonwealth executive power.101 First, it
implements the well-established principle in common law countries that the common
law is employed to interpret ambiguous provisions in written instruments, including
constitutions and statutes. Secondly, notwithstanding its uncertainty in marginal
cases,102 the prerogative constitutes a substantial body of principles, rules and
precedents, established over hundreds of years, the subject of considerable literature
and a heritage shared with comparable nations such as the United Kingdom, Canada
and New Zealand. Moreover, many prerogatives — such as the powers to conduct
foreign relations, conclude treaties, send and receive ambassadors, declare war and
conclude peace, confer honours and pardon offenders — are well-established. Thirdly,
_____________________________________________________________________________________
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even if occasionally difficult to determine, the prerogative is inherently more certain
and offers greater guidance to both government and citizen than vague abstract criteria
such as what is an 'appropriate' activity for a national government. Fourthly, since it
originated in England under a system of parliamentary supremacy, the prerogative is
subject to legislation.103 Hence, it can be seen as merely an interim measure of
executive power until Parliament regulates the subject by legislation. Finally, it is
desirable that executive action be subject to legislation, especially under a system of
responsible government: this promotes accountability to Parliament, giving Parliament
authority to examine executive action; strengthens the rule of law by subjecting
executive action to judicial review (notwithstanding the easing of earlier constraints on
judicial review of the exercise of prerogative powers);104 and it enhances democratic
government since legislation involves greater democratic input than executive
action.105 As is noted below, the extent to which the Commonwealth Constitution
embodies a separation between legislative and executive power is uncertain. If the
scope of executive power is determined by the prerogative, which is inherently subject
to legislation, executive action under s 61 is more likely to be held subject to legislative
control than if executive power is derived directly from s 61.


THE SEPARATION OF LEGISLATIVE AND EXECUTIVE POWER
The structure of the Commonwealth Constitution follows that of the United States
Constitution which has been held to implement a legal separation of legislative,
executive and judicial powers. In each case the first Chapter (Article in the United
States) vests legislative power, the second executive power and the third judicial
power. Relying partly on this structure, and its mirroring of the United States
Constitution, the High Court early held that the Commonwealth Constitution also
implemented (by implication, not expressly) a legal separation of powers, especially
judicial power.106 Since this conclusion was founded upon constitutional structure, it
must logically follow that the Commonwealth's legislative and executive powers were
also legally separated, as they are in the United States. The High Court, especially
influenced by the logical mind of Sir Owen Dixon,107 indeed reached this
conclusion,108 which was also endorsed by the Privy Council.109


However, it has also long been recognized that the Commonwealth Constitution
establishes (also by implication, not expressly)110 a system of responsible government
whereby the government is accountable to Parliament and must retain the confidence
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of the House of Representatives to remain in office.111 Responsible government
originated in the United Kingdom as the political corollary of parliamentary
supremacy over the executive. Hence, (in theory, albeit not in current practice)
responsible government connotes a relationship of superior and inferior between,
respectively, the legislative and executive branches of government. Yet this is not the
relationship between governmental branches under a separation of powers system,
which is one of equality. Hence the inevitable question: how can a legal separation
between legislative and executive power co-exist with responsible government? Sir
Owen Dixon's response, echoed by the High Court in Boilermakers,112 in which he
presided, was to treat responsible government and its implications as confined to the
political sphere: separation of powers described the legal relationship between
legislative and executive power; responsible government described the political
relationship between legislature and executive. Dixon considered that the 'close
relationship' between the government and Parliament under responsible government
and the fact that 'executive action may be affected by parliamentary approval or
disapproval'


is not incompatible with a strict legal separation of powers. Power, in other words, is one
thing. The political means of controlling its exercise is another. … I can, therefore,
discover no reason in the form or text of the Australian constitution why the legal
implications of the separation of powers should not have been as full as they have been in
[the United States].113


This attempt to distinguish between the legal and political relationship between the
legislative and executive branches is questionable. How can responsible
government — a relationship established by the Constitution — be dismissed as purely
political? As Dawson, Toohey and Gaudron JJ noted:


[I]t is of the very nature of executive power in a system of responsible government that it
is susceptible to control by the exercise of legislative power by Parliament.114


Indeed, the High Court, led by Dixon CJ, acknowledged (albeit unconsciously) the legal
implications of the Commonwealth Constitution's implementation of responsible
government in remarking that


The fact that responsible government is the central feature of the Australian constitutional
system makes it correct enough to say that we have not adopted the American theory of the
separation of powers.115


Dixon's reasoning is surely an example of what Geoffrey Sawer aptly characterized as
'try[ing] to put more weight on purely logical considerations than pure logic will
stand.'116
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In any event, whatever the theoretical position, in practice the High Court has not
enforced a legal separation between the Commonwealth's legislative and executive
powers. The High Court (like the Supreme Court of the United States, but unlike the
Supreme Court of Ireland)117 has upheld very broad delegations of legislative
power118 while maintaining that the theoretical separation of legislative and executive
powers remained a relevant constraint.119 Nor has legislation been held invalid for
vesting executive power in a body other than the Governor-General.120 Indeed, in not a
single case has the High Court invalidated legislation for contravening the separation
between legislative and executive power.


Nevertheless, the notion that the separation of legislative and executive power
limits the Commonwealth Parliament's legislative power remains alive. Solicitor-
General Sir Maurice Byers, under interrogation by the Senate in July 1975 (perhaps not
the most propitious occasion for constitutional pronouncements) remarked that the
separation 'as between Executive and legislature' was 'of course, written in and
imbedded into our Constitution, to a fairly strong extent'.121 More recently, in a
submission to a Senate committee's inquiry into treaty-making, Sir Maurice argued
that Parliament could not validly 'take away any power [which] the Constitution
give[s] to the Executive', and that 'no function of the Executive may constitutionally be
discharged by the Parliament'.122 Consequently, while Parliament could regulate the
exercise of the government's treaty-making power, '[n]o law of the Parliament could
take [it] away directly or indirectly'.123 Sir Maurice regarded a law giving Parliament
(or, presumably, either House) power to veto ratification of a treaty as an invalid
attempt to remove the executive's power indirectly.124 On the other hand, Enid
Campbell and Henry Burmester considered a law of the latter kind valid, while
agreeing that Parliament could not itself assume the power to conclude treaties.125


These views clearly treat s 61 analogously with constitutional provisions which confer
specific executive powers, such as the powers to appoint Ministers (s 64), to dissolve
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Parliament (ss 5, 28 and 57) and to appoint federal judges (s 72(i)). Although
Parliament can probably regulate the exercise of these powers (as it has, for example,
in specifying qualifications for federal judicial appointment), it cannot take the relevant
power out of the hands of the person or organ in which the Constitution has vested it —
the Governor-General or Governor-General in Council.126 But to treat s 61 as
analogous to provisions conferring specific executive powers requires an assumption
that 'the executive power of the Commonwealth' conferred by s 61 has an ascertainable
meaning, with a fixed minimum content including, for example, the power to conclude
treaties. This is highly questionable, rendering a legal separation between legislative
and executive power infeasible.127 As Harrison Moore noted:


The executive power is so closely allied to the legislative that it may be impossible to
draw any other line than that which expediency and practical good sense commend. …
[W]e are not encouraged to believe that the executive can make good an independent
sphere of its own, free from legislative interference and control.128


If the Commonwealth's legislative and executive powers were legally separated, the
relationship between the legislative and executive branches would be one of co-equals,
with Parliament unable to abolish or alter executive powers or control their exercise.
However, the High Court has frequently held that the Commonwealth's executive
power is subject to legislation, both in contexts in which the ambit of executive power
was determined by reference to the Crown's prerogative powers (which in the United
Kingdom, at least, are inherently subject to legislation)129 and where it was not.130 The
most fulsome acknowledgement of parliamentary supremacy over the executive131 is
that of Jacobs J in AAP:


_____________________________________________________________________________________
126 See Winterton, above n 8, 98–101; Zines, above n 51, 271–3.
127 See Winterton, above n 8, 69–71. See also above, text accompanying n 10.
128 Moore, above n 62, 98.
129 See Residential Tenancies (1997) 190 CLR 410, 424 (Brennan CJ), 438, 441, 446 (Dawson,


Toohey and Gaudron JJ); AAP (1975) 134 CLR 338, 406 (Jacobs J); Johnson v Kent (1975) 132
CLR 164, 170 (Barwick CJ, McTiernan, Stephen and Jacobs JJ concurring). See also Sawer,
Octagon Lecture, above n 88, 10–11, 15; Zines, above n 51, 265; Submission to Senate Legal
and Constitutional Legislation Committee, Parliament of Australia, 13 January 1995, vol 1,
93 (Enid Campbell) ('although s. 61 "picks up" certain royal prerogatives, it does not
thereby entrench them').


130 See Brown v West (1990) 169 CLR 195, 202: 'Whatever the scope of the executive power of
the Commonwealth might otherwise be, it is susceptible of control by statute' (Mason CJ,
Brennan, Deane, Dawson and Toohey JJ). Their Honours earlier remarked that 'it may be
that our Constitution provides such a separation of powers as would preclude any exercise
of the executive power which takes the form of the discretionary conferring of benefits
having a pecuniary value on individual members of the Parliament, not being mere
facilities for the functioning of Parliament' (ibid). This appears merely to state that such
benefits, unlike those conferred on Parliament itself, would not amount to an 'execution of
this Constitution' within s 61, essentially repeating their Honours' earlier observations (at
201). But see Zines, above n 51, 273. Judicial enforcement of the moral integrity of
government is a very slippery slope: see George Winterton, 'Justice Kirby's Coda in
Durham' (2002) 13 Public Law Review 165, 169.


131 This was expressly acknowledged by Dawson, Toohey and Gaudron JJ in Residential
Tenancies (1997) 190 CLR 410, 446: 'The reason why a Commonwealth statute extending to
the Crown binds the Commonwealth executive is to be found in the supremacy of
parliament over the executive'. Cf New South Wales v Commonwealth ('Offshore Sovereignty
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The Parliament is sovereign over the Executive and whatever is within the competence of
the Executive under s. 61, including or as well as the exercise of the prerogative within
the area of the prerogative attached to the Government of Australia, may be the subject of
legislation of the Australian Parliament.132


The Commonwealth Parliament's power in this respect, Jacobs J noted, derives from
s 51, including the express incidental power (s 51(xxxix)), or 'the inherent sovereignty
of the Australian Parliament in all subject matters which lie within the province of the
government of the Commonwealth'.133


This power is, of course, 'subject to this Constitution'.134 Justice Brennan has
suggested that Commonwealth legislative power may be subject to a limitation
analogous to that prohibiting it from impairing the 'capacity of a State to function as
such':135


There may be a similar limitation, arising from s. 61 of the Constitution, precluding the
making of laws which impair the capacity of the Executive Government of the
Commonwealth from functioning as such. These are the implications which protect, inter
alia, the confidentiality of Cabinet documents.136


These remarks were obiter since the case concerned the validity of a warrant issued
under Commonwealth legislation authorizing a search of the premises of a State
government department, and the other justices did not address the s 61 issue. Justice
Brennan did not expressly base his limitation on the separation of powers. Since the
Constitution expressly envisages an executive branch of government including the
monarch, the Governor-General and Ministers, it would certainly be unconstitutional
for Parliament to purport to abolish or destroy any of these components, just as it
could not lawfully destroy the States.137 It could be argued that extreme impairment of
the capacity of a governmental organ would effectively destroy it and, to that extent,
Brennan J's dictum is unexceptionable.138 However, it is doubtful that abolishing
Cabinet confidentiality would effectively destroy the Cabinet, which is not even
mentioned in the Constitution, or responsible government, which is implied therein.
Indeed, it has been suggested that Australia could (like some other nations) largely
abolish Cabinet confidentiality, except on a few matters of vital security, without
detriment.


_____________________________________________________________________________________
Case') (1975) 135 CLR 337, 365: 'In the long run the Parliament … is in a position to control
the Executive Government' (Barwick CJ).


132 (1975) 134 CLR 338, 406.
133 Ibid.
134 Commonwealth Constitution s 51.
135 See Re Australian Education Union; Ex parte Victoria (1995) 184 CLR 188, 228, 229.
136 Jacobsen v Rogers (1995) 182 CLR 572, 598.
137 South Australia v Commonwealth (1942) 65 CLR 373, ('First Uniform Tax Case') 442 (Starke J):


'The maintenance of the States and their powers is as much the object of the Constitution as
the maintenance of the Commonwealth and its powers. Therefore it is beyond the power of
either to abolish or destroy the other').


138 A distinction should analogously be drawn between impairment of capacity to function
and 'interference with or impairment of' specific executive functions: see Re Australian
Education Union; Ex parte Victoria (1995) 184 CLR 188, 228.
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LEGISLATIVE OUSTER OF PREROGATIVE POWERS
The Commonwealth Parliament could not validly abolish or impair the executive
power to 'execute' the Constitution; to this extent s 61 confers specific executive power.
As is noted above, the High Court has recognised Parliament's power to regulate or
abolish Commonwealth executive powers. However, since the cases in which this is
alleged to have occurred concerned prerogative powers included in s 61,139 the
examination of this issue will be confined to such powers. (Of course, if the argument
noted above for fixing the ambit of Commonwealth executive power by reference to
prerogative powers were adopted, all power conferred by the 'maintenance' limb of
s 61 would involve prerogative power.)


The question whether particular legislation ousts or supersedes the prerogative has
been the subject of considerable litigation, especially in England, where commentators
have described the issue as 'complex'140 and 'strangely abstruse'.141 The foundational
case remains Attorney-General v De Keyser's Royal Hotel Ltd142 in which the House of
Lords unanimously held that the Defence Act 1842 (UK) had ousted or superseded any
prerogative power to compulsorily acquire land for defence purposes; compensation
was, therefore, payable to the owner of a hotel compulsorily occupied in 1916 to serve
as the headquarters of the Royal Flying Corps.143 When acquiring the property, the
government expressly relied upon legislation, not the prerogative;144 indeed, it is
doubtful whether there was a prerogative power to acquire such property without
compensation.145 The principle established by the case has rightly been described as 'a
cornerstone of twentieth-century jurisprudence on the prerogative'.146


The House of Lords approached the question whether the statute ousted the
prerogative without any presumption that it did not; nor did it emphasize any
particular stringency in the relevant test. Each of their Lordships delivered a separate
opinion. Lords Atkinson, Moulton and Sumner noted that the Defence Act 1842 gave


_____________________________________________________________________________________
139 The judgment of French J in Vadarlis (2001) 110 FCR 491 is an exception, but his Honour


applied the same principles as apply to ouster of the prerogative, the 'common law
ancestor' of s 61 (at 539 [181]): see at 539–41 [183]–[185].


140 Payne, above n 91, 107 ('complexity'), 86 ('not unproblematic').
141 Stanley de Smith and Rodney Brazier, Constitutional and Administrative Law (7th ed, 1994),


144.
142 [1920] AC 508.
143 Opinion is divided on the question whether the prerogative power revives upon repeal of


legislation which displaced it. (Consequently, it is preferable to speak of legislation
'ousting' or 'displacing' prerogative powers, rather than 'abrogating' them.) Lords
Atkinson, Moulton and Sumner in De Keyser [1920] AC 508, 539-40, 554, 561 suggested
(obiter) that it might, though this would, of course, be subject to any contrary inference in
the repealing legislation: see Winterton, above n 8, 117–18, 301 n 71; Payne, above n 91, 109
('unless the repealing statute adds some new twist'). For a contrary view (non-revival
'unless it is a major governmental attribute'), see Lord Lester and Dawn Oliver (eds),
Constitutional Law and Human Rights (1997) 246 [369]; cf de Smith and Brazier, above n 141,
145.


144 De Keyser [1920] AC 508, 531, 548, 556, 557. Contrast the Tampa situation, in which the
government deliberately avoided following the procedures prescribed by the Migration Act.


145 Ibid 575 (Lord Parmoor).
146 Paul Craig, 'Prerogative, Precedent and Power' in Christopher Forsyth and Ivan Hare (eds),


The Golden Metwand and the Crooked Cord (1998), 65, 81.
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the Crown powers at least as wide as those conferred by the prerogative, although
subject to limitations such as the requirement for compensation,147 and there was
general agreement with the rhetorical question posed by Swinfen Eady MR in the
Court of Appeal:


[W]hat use would there be in imposing limitations, if the Crown could at its pleasure
disregard them and fall back on prerogative?148


Lord Dunedin adopted a somewhat broader approach, stressing not the fact that the
legislation gave the Crown power to do what the prerogative authorized, but that the
legislation and the prerogative covered the same field:


[I]f the whole ground of something which could be done by the prerogative is covered by
statute, it is the statute that rules.149


The judgment of Lord Parmoor has rightly been considered 'the most insightful and
far reaching'.150 His Lordship construed the Act in light of the common law
presumption against confiscation of private property without compensation.151 His
criteria for determining whether legislation ousted the prerogative were broad and
liberal:


[The prerogative] may be taken away or abridged by express words, by necessary
implication, or … where an Act of Parliament is made for the public good, the
advancement of religion and justice, and to prevent injury and wrong.152


The Defence Act 1842, which provided compensation for the compulsory occupation of
property, fell within the 'category of statutes made for the advancement of justice and
to prevent injury and wrong'.153 Consequently, Lord Parmoor concluded:


The constitutional principle is that when the power of the Executive to interfere with the
property or liberty of subjects has been placed under Parliamentary control, and directly
regulated by statute, the Executive no longer derives its authority from the Royal
Prerogative … but from Parliament, and that in exercising such authority the Executive is
bound to observe the restrictions which Parliament has imposed in favour of the
subject.154


Strictly speaking, the holding of De Keyser is limited to legislation which confers on
the Crown the same or similar power to that granted by the prerogative.155 Lord
Browne-Wilkinson stated the principle of the case in this way in 1995:


[I]f Parliament has conferred on the executive statutory powers to do a particular act, that
act can only thereafter be done under the statutory powers so conferred: any pre-existing
prerogative power to do the same act is pro tanto excluded.156


_____________________________________________________________________________________
147 De Keyser [1920] AC 508, 539-40 (Lord Atkinson), 554 (Lord Moulton), 561–2 (Lord


Sumner).
148 In re De Keyser's Royal Hotel Ltd [1919] 2 Ch 197, 216, adopted in De Keyser [1920] AC 508,


526 (Lord Dunedin), 539 (Lord Atkinson).
149 Ibid 526. See likewise, at 576 (Lord Parmoor): '[W]here a matter has been directly regulated


by statute there is a necessary implication that the statutory regulation must be obeyed'.
150 Craig, above n 146, 80.
151 De Keyser [1920] AC 508, 576, 579.
152 Ibid 576. Lord Parmoor cited Bacon's Abridgement for the third category.
153 Ibid. Dr Evatt was critical of Lord Parmoor's approach, considering it 'dangerous', as


raising 'political questions': Evatt, above n 29, 43.
154 De Keyser [1920] AC 508, 575.
155 See Robert Ward, 'Baton Rounds and Circulars' [1988] Cambridge Law Journal 155, 156–7.
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A good example of the application of this principle was Laker Airways Ltd v Department
of Trade,157 which closely paralleled De Keyser in that legislation conferred on the
Crown the same power as was granted by the prerogative (to revoke the 'designation'
of an airline under a treaty), albeit with limitations such as a requirement for public
hearings before it was exercised. The Court of Appeal unanimously upheld the
primary judge in holding that the prerogative had been ousted.158 Lord Justice Roskill,
echoing Swinfen Eady MR sixty years earlier,159 asked bluntly: 'can the Crown, having
failed to enter through the front door … enter through the back door and in effect
achieve the same result?'160


The leading Australian authority on legislative ouster of the prerogative, Barton v
Commonwealth,161 was considerably more solicitous of the prerogative than De Keyser
and its progeny, though it must be noted that their factual contexts were very different.
In Barton the High Court unanimously held that the Extradition (Foreign States) Act 1966
(Cth), dealing with extradition of alleged offenders to and from nations with which
Australia had concluded an extradition treaty,162 did not abrogate or displace the
Commonwealth government's prerogative power to request Brazil to detain alleged
offenders preparatory to returning them to Australia for trial. This decision was
probably correct, but the Court's approach to the question whether legislation ousts the
prerogative was considerably more stringent than that in De Keyser. Chief Justice
Barwick held that 'the rule that the prerogative … is not displaced except by a clear
and unambiguous provision is extremely strong',163 holding that the prerogative was
not ousted here notwithstanding his 'strong suspicion that the draftsman of the Act
intended it to be all embracing and to displace all prerogative power to seek the
surrender of fugitives'.164 Surprisingly, Barwick CJ did not mention De Keyser,
although it was cited by counsel for the Commonwealth (M H Byers QC). Justice
Mason, the only Justice to mention De Keyser, required a 'clearly expressed intention' in
order to 'abrogate' the prerogative.165 This was absent here, 'the decisive consideration'
being that the relevant prerogative was 'an important power essential to a proper
vindication and an effective enforcement of Australian municipal law'.166 The effect of
the Commonwealth's request to Brazil was that the Bartons would be deprived of their
liberty and would not benefit (except under McTiernan and Menzies JJ's interpretation
of the Act) from protections in the Act, such as its limitation to "extraditable crimes".
However, Mason J dismissed these considerations, insofar as they related to
parliamentary intention, as 'speculative',167 an approach his Honour is unlikely to have


_____________________________________________________________________________________
156 Fire Brigades [1995] 2 AC 513, 552. However, Lord Mustill preferred to state 'the principle of


[De Keyser]' in the broader terms of Lord Dunedin (at 564).
157 [1977] QB 643 .
158 Ibid 706–7 (Lord Denning MR), 721–2 (Roskill LJ), 728 (Lawton LJ).
159 See above, text accompanying n 148.
160 Laker Airways Ltd v Department of Trade [1977] QB 643, 719, repeated at 722.
161 (1974) 131 CLR 477 ('Barton').
162 However, McTiernan and Menzies JJ considered that, as a matter of construction, the Act


authorized a request for extradition even in the absence of an extradition treaty: ibid 491.
163 Ibid 488 (emphasis added).
164 Ibid.
165 Ibid 501 (emphasis added).
166 Ibid.
167 Ibid 500.
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adopted fifteen years later. Justice Jacobs, likewise, required legislative intention to
'withdraw or curtail a prerogative power' to be 'clearly shown'.168 This was not
demonstrated in this case, which involved 'the important prerogative power' to
'communicate freely with a foreign state'.169


Legislative ouster of the prerogative also arose in the recent Tampa Case,170 the
question being whether the Migration Act excluded any prerogative power to prevent
the entry of aliens into Australia. The two judges who considered this question in the
Full Court of the Federal Court — Black CJ and French J — reached opposite
conclusions. Chief Justice Black, relying principally on De Keyser171 and Laker,172


agreed with North J at first instance173 that it did.174 His Honour considered 'the
accepted test' to be 'whether the legislation has the same area of operation as the
prerogative',175 which probably accurately represents the current British view.
However, it is difficult to reconcile with the more stringent remarks of Barwick CJ,
Mason and Jacobs JJ in Barton,176 which his Honour essentially dismissed as obiter
since their Honours held that the relevant legislation did not apply, thus not needing
to address the position when legislation and the prerogative both covered the same
field.177 This approach to binding authority may be questioned. Justice French, in
contrast, applied the more stringent Australian authorities to reach the opposite
conclusion.178 His Honour asked whether the Migration Act 'evince[d] a clear and
unambiguous intention to deprive the Executive of the power to prevent entry' into
Australia179 (a power he described as important to Australian national sovereignty),180


noting that
[t]he greater the significance of a particular Executive power to national sovereignty, the
less likely it is that, absent clear words or inescapable implication, the parliament would
have intended to extinguish the power.181


Justice French's conclusion that the Migration Act did not intend to oust the
executive power was a reasonable application of the Australian cases to which he
referred, which included not only Barton182 but also Ling v Commonwealth183 and Booth
v Williams.184 In Ling the Federal Court, comprising Gummow, Lee and Hill JJ, held
_____________________________________________________________________________________
168 Ibid 508 (emphasis added).
169 Ibid.
170 Vadarlis (2001) 110 FCR 491.
171 [1920] AC 508.
172 Laker Airways Ltd v Department of Trade [1977] QB 643. Chief Justice Black incorrectly


considered this to be a decision of the House of Lords: Vadarlis (2001) 110 FCR 491, 502 [35].
173 Victorian Council for Civil Liberties v Minister for Immigration and Multicultural Affairs (2001)


110 FCR 452, 482 [122].
174 Vadarlis (2001) 110 FCR 491, 507 [60], 508 [64].
175 Ibid 501 [34]; see, likewise, 503 [37], 507 [61].
176 (1974) 131 CLR 477.
177 Vadarlis (2001) 110 FCR 491, 503 [38].
178 Ibid 540–1 [183]–[185], 545–6 [201]–[204]. Beaumont J concurred in the judgment of


French J.
179 Ibid 545 [201].
180 Ibid 542 [192], 545 [202].
181 Ibid 540 [185].
182 (1974) 131 CLR 477.
183 (1994) 51 FCR 88 ('Ling').
184 (1909) 9 SR (NSW) 421 ('Booth').
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that the relevant Commonwealth legislation did not oust the prerogative, quoting the
stringent tests in Barton and Booth v Williams.185 Booth, a 1909 New South Wales
Supreme Court case at first instance, held that an English Act of 1540 did not displace a
prerogative right relating to choses in action, requiring an intention to do so to be
explicit or an 'irresistible' inference.186 The Commonwealth Parliament subsequently
expressly provided that


The existence of statutory powers under [the Migration Act] does not prevent the exercise
of any executive power of the Commonwealth to protect Australia's borders, including,
where necessary, by ejecting persons who have crossed those borders.187


However, it may be doubted whether the cases upon which French J relied
represent current Australian authority.188 In Bropho v Western Australia189 the High
Court maintained the presumption that legislation expressed in general terms does not
bind the Crown, based on the rationale that general legislation is intended to regulate
citizens rather than the government, in respect of which it may operate differently.190


But the Court rejected previous tests which required an intention to bind the Crown
either to be expressed or a 'necessary implication', such that the purpose of the
legislation would be 'wholly frustrated unless the Crown were bound'.191 Instead the
Court substituted a less stringent and more flexible approach to construing such
general legislation, taking into account factors including the statute's terms, 'subject
matter and disclosed purpose and policy'.192 When, as in Bropho itself, the Crown was
engaged in commercial activities, the presumption against its application to the Crown
'will represent little more than the starting point' for ascertaining the legislative
intention.193


The Court in Bropho noted that the presumption against applying to the Crown
statutes expressed in general terms 'was initially confined to provisions which would
have derogated from traditional prerogative rights'.194 Hence, it would be appropriate
for the more flexible Bropho approach to be applied to the latter question, as Gleeson CJ
and Gaudron J have acknowledged.195 Such an approach would make the stringent
reasoning in Barton, which is analogous to the superseded presumption against


_____________________________________________________________________________________
185 (1994) 51 FCR 88, 92 (Gummow, Lee and Hill JJ).
186 (1909) 9 SR (NSW) 421, 440 (Street J, quoting Maxwell on Statutes).
187 Migration Act s 7A, introduced by the Border Protection (Validation and Enforcement Powers)


Act 2001 (Cth) sch 2.
188 However the High Court in Oates v Attorney-General (Cth) (2003) 197 ALR 105 referred only


to Barton v Commonwealth (1974) 131 CLR 477 on the issue of legislative abrogation of
executive power, although it held that decision 'not determinative' of the instant case (at
114 [36]).


189 (1990) 171 CLR 1 ('Bropho').
190 Commonwealth v Western Australia (1999) 196 CLR 392, 410 [35] (Gleeson CJ and Gaudron J,


adopting Story J).
191 Bropho (1990) 171 CLR 1, 17, quoting Province of Bombay v Municipal Corporation of Bombay


[1947] AC 58, 63 (PC).
192 Bropho (1990) 171 CLR 1, 22 (Mason CJ, Deane, Dawson, Toohey, Gaudron and McHugh JJ);


Brennan J also added 'the nature of the activities of the Executive Government which
would be affected if the Crown is bound' (at 28).


193 Ibid 23.
194 Ibid 14. See also Peter Hogg and Patrick Monahan, Liability of the Crown (3rd ed, 2000) 276.
195 Commonwealth v Western Australia (1999) 196 CLR 392, 410 [34], 411 [36].
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applying to the Crown statutes expressed in general terms, equally obsolete.
Unfortunately, these authorities were not cited in the Tampa case.


In determining whether legislation impliedly intends to alter, regulate or abolish a
prerogative power,196 the courts should apply the general approach to statutory
interpretation outlined in Bropho.197 There should, at most, be a mild presumption
against such intention, especially when the prerogative power is well established and
clearly important to government. However, the subject matter of the legislation may
make any such presumption inappropriate, or even reverse the presumption — as in a
Bill of Rights or other rights enhancing legislation, as Lord Parmoor noted in De
Keyser.198 The courts should also draw on the extensive jurisprudence relating to a
broadly analogous question — inconsistency of Commonwealth and State legislation
under s 109 of the Constitution. There are many references in the authorities on
legislative ouster of the prerogative to the question whether legislation is 'inconsistent'
with the prerogative199 and whether it 'covers the field'.200 Moreover, similar factors
assist in determining legislative intention in that respect. Do the legislative provisions
amount to a 'code'?201 Does the legislation assume the continued operation of the
prerogative?202 And does either the legislation203 or the prerogative204 protect rights or
promote public benefit? It is not suggested that the questions arising under both issues
are by any means identical; merely that both require interpretation of legislation to
determine whether there is statutory intent to displace an existing legal rule or
principle. Since the issues are broadly analogous, it would be appropriate for courts to
avail themselves of the High Court's extensive s 109 jurisprudence.


CONCLUSION
The recent Tampa incident raised many important political and human rights issues,
and certainly influenced the outcome of the 2001 federal election. Although


_____________________________________________________________________________________
196 The question remains whether the legislation has 'abrogated' the executive power 'by


express words or necessary implication': Oates v Attorney-General (Cth) (2003) 197 ALR 105,
114 [37].


197 (1990) 171 CLR 1.
198 [1920] AC 508.
199 See, eg, R v Secretary of State for the Home Department; Ex parte Northumbria Police Authority


[1989] QB 26, 53 (Purchas LJ, Court of Appeal).
200 See de Smith and Brazier, above n 141, 144 ('intention to cover the field in question


exhaustively'); Fire Brigades [1995] 2 AC 513, 564 ('occupied the territory' (Lord Mustill));
Barton v Commonwealth (1974) 131 CLR 477, 501 ('extend to the whole of the area' (Mason J)),
508 ('cover the whole field' (Jacobs J)); De Keyser [1920] AC 508, 526 (covers 'the whole
ground' (Lord Dunedin)).


201 Laker Airways Ltd v Department of Trade [1977] QB 643, 721, 722: 'elaborate code' (Roskill LJ).
Cf O'Sullivan v Noarlunga Meat Ltd (1954) 92 CLR 565, 592 (Fullagar J, Dixon CJ and Kitto J
concurring).


202 Ling v Commonwealth (1994) 51 FCR 88, 94. Cf Ansett Transport Industries (Operations) Pty Ltd
v Wardley (1980) 142 CLR 237, 247–8 (Stephen J), 262, 263 (Mason J).


203 De Keyser [1920] AC 508, 554 (Lord Moulton), 575–6, 579 (Lord Parmoor). Cf Viskauskas v
Niland (1983) 153 CLR 280, 292 (Gibbs CJ, Mason, Murphy, Wilson and Brennan JJ).


204 R v Secretary of State for the Home Department, Ex parte Northumbria Police Authority [1989] QB
26, 53 (Purchas LJ). Cf Ansett Transport Industries (Operations) Pty Ltd v Wardley (1980) 142
CLR 237, 248–9 (Stephen J).







444 Federal Law Review Volume 31
____________________________________________________________________________________


undoubtedly less interesting to the general public, the consequent litigation also raised
important issues concerning Commonwealth executive power, the interpretation of the
Migration Act and the fundamental remedy of habeas corpus. The Howard
government's 'Pacific Solution' effectively denied the High Court the opportunity to
determine these issues, leaving Australian law the poorer for it. However, the former
passengers on the MV Tampa may safely be assumed to have even greater regrets
regarding the outcome of this sorry episode in Australia's political history.







WILL THE HIGH COURT 'WAKIM' CHAPTER II OF THE
CONSTITUTION?


Graeme Hill*


1 INTRODUCTION
As is well known, the High Court held in Re Wakim; Ex parte McNally1 that federal
courts can only exercise the judicial power of the Commonwealth, and cannot exercise
State judicial power. In this article I ask whether the Court would ever take a similar
approach to Chapter II of the Constitution, and hold that the Commonwealth executive
can only exercise the executive power of the Commonwealth, and not State executive
power. If it did, it would probably follow that the executive power of the
Commonwealth could only be exercised by the Commonwealth executive, and not by
a State executive.2 Obviously, these twin conclusions would have major implications
for existing Commonwealth–State cooperative legislative schemes.3


I should stress immediately that I do not think that this is the preferable view.
However, for reasons that I explain in Part 2 below, there is an undercurrent in recent
decisions that could be taken to suggest that the Commonwealth executive
government is limited to performing functions within the scope of Commonwealth
legislative power, and cannot be given additional functions.4 The question posed in
this article, therefore, is not fanciful or hypothetical. The courts may be particularly
concerned to confine the performance of State functions by the Commonwealth
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Solicitor. This article expands on a paper given at the Public Law Weekend on 1 November
2002. The views expressed here are my own. Thanks are due to the referee, and to Daniel
Stewart for his most insightful comments on Part 4(B).


1 (1999) 198 CLR 511 ('Wakim').
2 There could be other, less direct, consequences. For example, the reasons for implying a


constitutional separation of Commonwealth and State executive power might favour a
greater separation between Commonwealth legislative and executive power, such as a
constitutional (rather than a merely political) limit on the ability of Parliament to interfere
with the exercise of executive power: see Geoffrey Lindell, 'Parliamentary Inquiries and
Government Witnesses' (1995) 20 Melbourne University Law Review 383, 401–2 (discussing
whether the investigative powers of parliamentary committees can override executive
privilege).


3 Where the Commonwealth and State legislate cooperatively both to confer functions on a
single body. A 'State function' is function conferred by State law.


4 See below, Part 2(A) and (B).
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executive when the function is being performed by a Commonwealth Minister or other
senior official,5 or when the function is coercive in nature.6


Part 3 below then canvasses the arguments that might be made against permitting
the States to confer functions on the Commonwealth executive that the
Commonwealth could not confer itself. The major arguments would seem to be that
the conferral of these State functions would be contrary to Commonwealth immunities
from State law,7 or would undermine the federal division of executive power.8 I
endeavour to show that these arguments need not be accepted. If the High Court did
accept those arguments, however, that would raise further issues, such as whether
Commonwealth officers can perform State functions in a personal capacity.9


Having so far discussed the conferral of State functions on the Commonwealth,
Part 4 below considers the converse situation: the conferral of Commonwealth
functions on a State executive. The major arguments against permitting the conferral of
Commonwealth executive power on State officers seem to be that it would be contrary
to the constitutionally mandated system of responsible government,10 or contrary to
the system of judicial review guaranteed by s 75(v) of the Constitution.11 Again, I
attempt to refute those arguments. If those arguments were accepted, however, it
would be necessary to determine when the Commonwealth had purported to confer
Commonwealth executive power. I suggest that cases on whether a decision by a State
officer or private body is made 'under an enactment' for the purposes of the
Administrative Decisions (Judicial Review) Act 1977 (Cth) ('the AD(JR) Act') would
provide a useful analogy for these purposes.12


Underlying these specific arguments is a continuing debate about the nature of
Australian federation. In my view, Wakim depends on a contested and contestable view
of Australian federation (so-called 'co-ordinate' federalism) which emphasises the
separation between the different levels of government in a federation.13 Obviously,
adopting a co-ordinate view of federation would support the conclusion that the
Commonwealth executive can only perform functions within Commonwealth
legislative power, whereas another conception of federation (which might be called
'cooperative' or 'concurrent' federalism) would be more sympathetic to the argument
that the Commonwealth executive may perform State functions that go beyond the
scope of Commonwealth power. I have argued elsewhere that there is no reason to
prefer co-ordinate over cooperative (or concurrent) federalism.14


_____________________________________________________________________________________
5 See below, Part 2(C)(i).
6 See below, Part 2(C)(ii).
7 See below, Part 3(A)(i).
8 See below, Part 3(A)(ii).
9 See below, Part 3(B)(ii). Another issue is whether the Commonwealth executive could


perform State functions otherwise outside power if those functions are 'incidental' or
'conducive' to the performance of Commonwealth functions (see below, Part 3(B)(i)).


10 See below, Part 4(A)(i).
11 See below, Part 4(A)(ii).
12 See below, Part 4(B).
13 Graeme Hill, 'Revisiting Wakim and Hughes: The Distinct Demands of Federalism' (2002)


13 Public Law Review 205, 215–17.
14 Ibid 217–26.
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Unfortunately, as Selway J observes, assumptions about the nature of Australian
federation are rarely articulated in either court submissions or in judgments.15 Far
from rendering this article pointless, that observation if anything increases the
importance of dissecting the various specific arguments that might be deployed in
favour of applying Wakim-style reasoning to Commonwealth executive power. This
article attempts to establish that, while it is possible that the High Court may 'Wakim'
Chapter II of the Constitution, that step is not required by text or precedent, the
constitutional tools deployed in Wakim itself. In doing so, I would hope to encourage
the High Court explicitly to address the different conceptions of federation if the issue
were to arise for decision.16


2 A WAKIM UNDERCURRENT


(A) R v Hughes : Commonwealth DPP prosecuting State offences
The hypothesis that the High Court may 'Wakim' Chapter II of the Constitution might
seem at first to be contrary to the result in R v Hughes.17 The Court held there that the
Commonwealth Director of Public Prosecutions ('the Commonwealth DPP') could
indeed prosecute Mr Hughes for breaches of the Corporations Law of Western Australia.
However, this result is entirely consistent with my hypothesis, particularly in the light
of the reasons the Court gave for that conclusion.


(i) State offences must be within Commonwealth power
The DPP had argued that its power to prosecute State offences derived from the
Corporations Law of the relevant State,18 and that the Commonwealth provisions19 were
merely facultative. Six members of the Court, however, held that the Commonwealth
provisions had a substantive operation in that case, because they imposed a duty on
the Commonwealth DPP. In their view, this substantive operation required that there
be a connection between the State function that was the subject of the duty and a head
of Commonwealth legislative power.20 Kirby J's separate judgment also concluded that
the Commonwealth DPP could not prosecute State offences unless the offences were


_____________________________________________________________________________________
15 Justice Bradley Selway, 'Constitutional Assumptions and the Meaning of Commonwealth


Executive Power' (2003) 31 Federal Law Review 505. However, Kirby J has stated a preference
for cooperative federalism, and given reasons for this preference (Wakim (1999) 198 CLR
511, 600–1 [189]–[191]; R v Hughes (2000) 202 CLR 535, 566–8 [67]–[73]).


16 That at least would improve the chances of predicting how federalism implications might
affect future cases. It is unlikely, however, that court submissions could alter a judge's view
on the proper conception of federation (see the text accompanying nn 247—249 below).


17 (2000) 202 CLR 535 ('Hughes'). For a more complete analysis of Hughes, see, eg, Graeme Hill,
'R v Hughes and the Future of Co-operative Legislative Schemes' (2000) 24 Melbourne
University Law Review 478.


18 In Hughes, ss 29 and 31 of the Corporations (Western Australia) Act 1990 (WA) ('Corporations
(WA) Act').


19 In Hughes, s 47 of the Corporations Act 1989 (Cth) ('Corporations Act') and reg 3(1)(d) of the
Corporations (Commonwealth Authorities and Officers) Regulations 1990 (Cth).


20 Hughes (2000) 202 CLR 535, 553–4 [32]–[34] (Gleeson CJ, Gaudron, McHugh, Gummow,
Hayne and Callinan JJ).
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connected with Commonwealth legislative power.21 A connection existed in this case,
but the Court gave no guarantee that it would exist in all cases.22


The effect of Hughes, therefore, was to confine the functions of the Commonwealth
DPP to functions within Commonwealth power. In assessing whether there was a
sufficient connection between the DPP's State functions and Commonwealth power,
the Court appeared to approach the task as if the Commonwealth itself had conferred
the prosecuting function on the DPP. In other words, the complicated interlocking
Commonwealth, State and Territory legislation apparently did not give the
Commonwealth DPP any greater powers than could have been conferred by
Commonwealth legislation alone. In this sense, Hughes confined the functions of the
Commonwealth DPP to functions within the terms of s 61 of the Constitution, which
refers to executing and maintaining the Constitution and the laws of the
Commonwealth.


Of course, there is a difference between this result and the result in Wakim. Even if
the Commonwealth DPP was confined to prosecuting offences that could have been
enacted by the Commonwealth, he or she was nevertheless prosecuting offences that in
fact were contained in State law (at least on one view).23 This is at least some advance
on Wakim which, if applied rigidly to Commonwealth executive power, would limit
the Commonwealth executive to performing functions that were actually contained in
Commonwealth law.24 However, the practical effect of Wakim and Hughes was the
same, because the Commonwealth bodies concerned could not perform functions
outside the scope of Commonwealth legislative power.


(ii) Obiter dicta inconclusive
Even if the result in Hughes seems to limit the Commonwealth executive to
Commonwealth functions, it might be thought that some remarks in the joint judgment
indicate that the Commonwealth executive can perform State functions falling outside
the scope of Commonwealth power. In particular, the joint judgment states at one
point:25


subject to what may be the operation of negative implications arising from the
Constitution … the [Commonwealth] Parliament may permit officers of the


_____________________________________________________________________________________
21 Ibid 580 [110].
22 See especially ibid 584 [120] (Kirby J) (the necessary power exists '[i]n the peculiar


circumstances of this case', but may not in another case); see also 556 [40] (Gleeson CJ,
Gaudron, McHugh, Gummow, Hayne and Callinan JJ) (s 51(xx) would support a
Commonwealth law that authorised the Commonwealth DPP to prosecute 'the very great
majority' of State Corporations Law offences).


23 The High Court may consider, however, that the Commonwealth law in a cooperative
legislative scheme actually confers the function, and the State law merely describes the
content of this (Commonwealth) function (see below, text accompanying n 27; see also
Wakim (1998) 198 CLR 511, 572–3 [105] (Gummow and Hayne JJ) (the 'better view' was that
Commonwealth provision in the cross-vesting scheme attempted itself to confer State
jurisdiction on federal courts)). On that approach, the Commonwealth provision would
'pick up' the content of the State provision, in some way analogous to s 79 of the Judiciary
Act 1903 (Cth).


24 For example, a State law could not confer jurisdiction on a federal court to determine
matters arising between the States (cf s 75(iv) of the Constitution).


25 Hughes (2000) 202 CLR 535, 553 [31].
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Commonwealth … to perform functions and accept appointments in addition to their
Commonwealth appointments.


However, not only is that statement expressly qualified, it needs to be read against two
other statements in the joint judgment. The first is:26


The Executive Government of the Commonwealth … involves the execution and
maintenance of laws of the Commonwealth, not those of the States.


This statement could be taken to mean that there is a negative implication preventing
the Commonwealth executive from performing functions under State laws. In
addition, the joint judgment stated by way of conclusion:27


The present case emphasises that for the Commonwealth to impose on an officer or
instrumentality of the Commonwealth powers coupled with duties adversely to affect the
rights of individuals … requires a law of the Commonwealth supported by an
appropriate head of power.


Most commentary on this passage (including mine28) has focused on the reference to
what might be called 'coercive' powers, that is, powers that adversely affect the rights
of individuals. However, on examination, the italicised words also reveal an
assumption that it is the Commonwealth provision that confers the powers, not the
State provision.29 Accordingly, Hughes at least sends mixed messages on whether the
Commonwealth executive can perform functions that could not be conferred by
Commonwealth legislation.30 In fact, the third passage just quoted could be taken to
suggest that the Commonwealth executive can only perform functions that are actually
(not just potentially) conferred by Commonwealth legislation, or by the Constitution
itself.


(B) Exclusive vs concurrent functions : R v Fukusato
It could be argued that Hughes was a special case, because the function of prosecuting
State Corporations Law offences was conferred on the Commonwealth DPP exclusively.31


The question then is whether the Hughes approach (which requires a connection
between the State function and Commonwealth legislative power) is confined to
exclusive State functions.


That proposition is consistent with the Hughes joint judgment. The fact that the
Commonwealth DPP was the only body with power to prosecute State Corporations
Law offences was an important factor in their Honours' conclusion that the DPP was


_____________________________________________________________________________________
26 Ibid 554 [36].
27 Ibid 558 [46] (emphasis added).
28 Hill, 'Hughes and the Future of Co-operative Schemes', above n 17, 492 (arguing that a


connection with Commonwealth power is not required simply because a State function is
coercive).


29 A similar ambiguity may arise with the statement in the joint judgment that State functions
are 'imposed by federal law as a matter of duty or obligation' (Hughes (2000) 202 CLR 535,
553 [33]): see Dennis Rose QC, 'Commonwealth-State Co-operative Schemes after Hughes:
What Should be Done Now?' (2002) 76 Australian Law Journal 631, 634.


30 Although see a possible reconciliation of the first two of these statements in Part 2(C)(i)
below.


31 See Corporations (WA) Act s 33.
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subject to a duty to prosecute those offences.32 Consequently, one reading of Hughes is
that it is only necessary to demonstrate a connection between the State function and a
Commonwealth head of power if the function is conferred exclusively on a
Commonwealth body. If that were true, then it would not be necessary to establish a
connection with Commonwealth power when a State function is conferred
concurrently on both State and Commonwealth bodies. Rather, it would only be
necessary to ensure that, as a matter of statutory construction, State law conferred a
State function on a Commonwealth body, and that Commonwealth law permitted the
Commonwealth body to perform that function. To me, that is the better reading of
Hughes.33 Lower courts, however, have required some connection with a head of
Commonwealth legislative power.


(i) Fukusato: Validity of DPP Act, s 17
The most extended discussion of the issue is contained in R v Fukusato,34 a decision of
the Queensland Court of Appeal. The accused in that case was charged with falsely
signing documents as an officer of a corporation, which gave rise to offences under
s 232 of the Corporations Law of Queensland and ss 488 and 489 the Queensland
Criminal Code. Unlike Hughes, it was clear that the Commonwealth DPP had power to
prosecute the corporations offences here, due to the referral of powers from the
States35 and the Commonwealth and State transitional provisions associated with the
Corporations Act 2001 (Cth).36 Instead, the dispute was over the Commonwealth DPP's
power to prosecute offences against the Queensland Criminal Code.


_____________________________________________________________________________________
32 Hughes (2000) 202 CLR 535, 553 [33]. By contrast, Kirby J did not rely on there being any


'duty' (at 584–5 [124]–[125]), and therefore did not place any weight on whether the
function was conferred exclusively.


33 Hill, 'Hughes and the Future of Co-operative Schemes', above n 17, 490–1 (summary of the
effect of Hughes), although I argued further that it was not entirely clear whether the
Hughes approach was confined to exclusive State functions (at 492–3).


34 [2003] 1 Qd R 272 ('Fukusato'). A similar constitutional argument was raised in R v Holden
(2001) 161 FLR 372 ('Holden'). In that case, the Victorian Court of Appeal held that the
Commonwealth DPP could validly prosecute the Victorian offences in question, because
(1) those State offences could have been enacted by the Commonwealth itself under s 51(i)
of the Constitution, and (2) the prosecution of the State offences, in the circumstances of the
case, was 'incidental' to the prosecution of Commonwealth offences (at 382–3 [31]
(Chernov JA, with Tadgell and Ormiston JJA agreeing: 373 [1], 373 [2])). Holden therefore
did not address the argument that the Hughes approach is confined to State functions that
are conferred on Commonwealth bodies exclusively.


35 Here, the Corporations (Commonwealth Powers) Act 2001 (Qld). The Court of Appeal in
Fukusato unanimously rejected a challenge to the validity of this referral of power
([2003] 1 Qd R 272, 294–8 [51]–[64] (McMurdo P), 302–3 [85]–[91] (Davies JA, with
Thomas JA agreeing on this point: 317 [149])).


36 See Fukusato [2003] 1 Qd R 272, 280 [4] (McMurdo P). Briefly, ch 10 of the Corporations Act
2001 (Cth) (especially ss 1370, 1383 and 1401) created federal rights and obligations
equivalent to the State rights and obligations that existed under the former Corporations
Law. Section 7(2) of the Corporations (Ancillary Provisions) Act 2001 (Qld) cancelled rights
and liabilities under the Corporations Law of Queensland if equivalent rights and liabilities
had been created by the Commonwealth Act. The validity and efficacy of the
Commonwealth transitional provisions was upheld in Cth DPP v Corbett [2002] QCA 340
(Unreported, Davies, Williams and Jerrard JJA, 6 September 2002).
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Section 6(1)(m) of the Director of Public Prosecutions Act 1983 (Cth) ('the DPP Act')
provides that the Director's functions include prosecuting offences against State law if
he or she 'is authorised by or under a law of a State', and the Commonwealth Attorney-
General consents.37 Section 17 makes similar provision for the Director's staff. Unlike
the function considered in Hughes, the State function here is not conferred exclusively
on the Commonwealth DPP, but may be performed concurrently with the State DPP's
function of prosecuting State offences.38


The Commonwealth DPP argued in Fukusato that s 17 of the DPP Act was wholly
supported by the executive power and s 51(xxxix) of the Constitution, and that it was
not necessary to determine on a case-by-case basis whether there was a connection
between the State offence being prosecuted and a head of Commonwealth legislative
power.39 The Queensland Court of Appeal all accepted that the Commonwealth DPP
could validly prosecute the State offences in this case, and went some way to accepting
the DPP's broad argument. However, the Court also indicated that there would be
some situations in which the Commonwealth could not validly authorise the
Commonwealth DPP to prosecute State offences, even on a concurrent basis.


(ii) Davies and Thomas JJA: State prosecution must be 'conducive' or 'incidental'
Davies and Thomas JJA, in separate judgments, accepted that the executive power and
the express incidental power were sufficient to support s 17 of the DPP Act in its
application to this case.40 Davies JA specifically distinguished Hughes (in my view
correctly) on the grounds that the State function here was conferred on the
Commonwealth DPP concurrently, rather than exclusively, and also because s 17 of the
DPP Act did not impose a duty to perform the State function.41


Avoiding duplication and inconsistent verdicts
Even so, both judges emphasised that the prosecution of State offences here facilitated
the prosecution of federal offences. Davies JA asked whether prosecuting the State
offences was 'conducive to or consistent with the achievement of the object which the


_____________________________________________________________________________________
37 See also DPP Act s 9(6B) (DPP's power to give an undertaking in connection with the


prosecution of a State or Territory offence).
38 If the Commonwealth DPP and a State DPP both attempted to prosecute the same person


for the same offence, a question of operational inconsistency may arise (as to which, see, eg,
Commonwealth v Western Australia (1998) 196 CLR 392 ('The Mining Act Case'), 417 [61]
(Gleeson CJ and Gaudron J), 439–40 [139] (Gummow J). If the Commonwealth law, in
substance, confers the function, then the Commonwealth DPP's authority would seem to
prevail, by reason of s 109 of the Constitution. If, however, the Commonwealth DPP's
authority derives from State law, then he or she would not have automatic priority.


39 See Fukusato [2003] 1 Qd R 272, 285–6 [29] (McMurdo P).
40 Davies JA also suggested that s 17 of the DPP Act was also supported by s 51(xxxvii) of the


Constitution (read with s 51(xxxix)) in its application to this case, because the prosecution of
the State offences was incidental to the prosecution of the (now Commonwealth)
corporations offences enacted pursuant to a referral of power (ibid 306 [103]). Thomas JA,
however, held that s 51(xxxvii) was not relevant, and based his conclusion entirely on ss 61
and 51(xxxix) (at 318–9 [158]).


41 Ibid 306 [104], see also 315 [143] (Thomas JA) (holding that there is no duty to carry on
State prosecutions); cf 294 [52] (McMurdo P) (holding that s 6(1)(m) is cast in mandatory
terms, although s 17 is not).
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vesting and exercise of federal powers … is intended to achieve',42 while Thomas JA
asked whether prosecuting the State offences was 'incidental' to prosecuting the
Commonwealth offences.43 It was relatively clear that, in this case, the State function
was conducive or incidental to a Commonwealth function. The Commonwealth and
State offences in question were sufficiently similar that, constitutional considerations
apart, they could be joined in a single indictment. Moreover, the Commonwealth DPP
intended to rely on the same conduct to prove both the Commonwealth offence and
some of the State offences.44 Accordingly, the prosecution of these State offences by the
Commonwealth DPP avoided duplication between Commonwealth and State bodies,
and also avoided the possibility of inconsistent verdicts.45


Reading down DPP Act, s 17
Thomas JA did not consider what the position would be if the Commonwealth
attempted to authorise its officers to perform State functions that were not incidental or
conducive to the performance of the officer's Commonwealth functions. Davies JA,
however, stated that it was 'difficult to see' how the Commonwealth could validly
permit the Commonwealth DPP to prosecute State offences that were entirely
unconnected with Commonwealth offences.46 Although s 17 of the DPP Act did not
expressly limit its application to situations where there was some connection between
the State offences and Commonwealth offences, Davies JA held that it was possible to
read down s 17 to apply only to those situations.47 His Honour noted further that, as a
practical matter, the scope of s 17 was limited both by the terms of the authority
conferred by the State, and also by the need to obtain the consent of the
Commonwealth Attorney-General. In his Honour's view, it was 'almost inconceivable'
either that a State would grant the Commonwealth DPP general power to prosecute
State offences, unconnected with the prosecution of Commonwealth offences, or that
the Commonwealth Attorney-General would agree to this course.48


(iii) McMurdo P: State prosecution must be brought on behalf of the State
McMurdo P took a slightly different approach. Her Honour was troubled by the
generality of ss 6(1)(m) and 17 of the DPP Act, and noted that these provisions, in their
terms, would permit the Commonwealth DPP to prosecute State offences generally. In
her Honour's view, however, a general power to prosecute State offences would
substantially supplement Commonwealth power and would 'circumvent the
limitations of federal power imposed by the Constitution.'49 Nonetheless, McMurdo P
held that s 17 of the DPP Act could validly authorise the Commonwealth DPP to
prosecute State offences, if two requirements were met.


_____________________________________________________________________________________
42 Ibid 307 [107], adapting remarks of Brennan J in R v Duncan; Ex parte Australian Iron and


Steel Pty Ltd (1983) 158 CLR 535, 579-80 ('Duncan').
43 Fukusato [2003] 1 Qd R 272, 318 [154], 319 [158].
44 Ibid 308 [108] (Davies JA); 317–18 [154] (Thomas JA).
45 Ibid 308 [110] (Davies JA); 318 [157] (Thomas JA).
46 Ibid 308 [109].
47 Ibid 308–9 [111]–[114], applying s 15A of the Acts Interpretation Act 1901 (Cth). See below,


n 86.
48 Fukusato [2003] 1 Qd R 272, 308 [110].
49 Ibid 292–3 [47].
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First, the Commonwealth could only authorise the Commonwealth DPP to
prosecute State offences if there were some connection between the State offences and
Commonwealth activities. Her Honour held that it was sufficient in this case that the
Commonwealth and State offences were 'reasonably closely connected', and the State
offences arose out of an investigation by a federal body, the Australian Securities and
Investments Commission ('ASIC').50 So far, McMurdo P's judgment was substantially
similar to the other members of the Court.


However, McMurdo P also held that the Commonwealth could only authorise the
Commonwealth DPP to prosecute State offences in the name of the State Crown, rather
than the Commonwealth Crown.51 There are several possible explanations of this
second requirement. The simplest is a matter of statutory construction. Section 17 of
the DPP Act requires the DPP to prosecute State offences 'in accordance with the terms
of the appointment' by or under State law, and McMurdo P may have considered that
the State appointment, read with s 17, required prosecutions to be brought on behalf of
the State.52 However, her Honour seemed to have a constitutional point in mind.
Apparently, in her Honour's view, it would impermissibly supplement Commonwealth
power for the Commonwealth DPP to bring a prosecution for a State offence on behalf
of the Commonwealth, but it would permissibly complement Commonwealth power to
bring the same prosecution on behalf of Queensland. However, the question of
whether the federal nature of the Constitution limits the subject-matter of the functions
performed by the Commonwealth executive does not seem to be affected by whether
the Commonwealth DPP is prosecuting on behalf of the Commonwealth or a State.53


(iv) Special leave refused: Right result, but for wrong reasons?
The accused sought special leave to appeal to the High Court, which was refused.54


However, the High Court's refusal of leave did not amount to a clear endorsement of
the judgment below. Many of the Court's questions during the special leave
application were designed to demonstrate that the Commonwealth could have enacted
the State offences in question in Fukusato itself under the corporations power. (As
already noted,55 the Commonwealth DPP's primary argument before the Court of


_____________________________________________________________________________________
50 Ibid 293 [48].
51 Ibid 292–3 [47]–[48], 298 [66]–[67]. The High Court has noted an issue about the use of the


term 'Crown' in this context: see Byrnes v The Queen (1999) 199 CLR 1, 19 [27] n 47
(Gaudron, McHugh, Gummow and Callinan JJ).


52 In some situations the Commonwealth DPP brings prosecutions for offences against State
laws on behalf of the State (see below, n 63). Here, s 560 of the Queensland Criminal Code
provided that an indictment must be signed and presented to the court 'by a Crown Law
Officer or some other person appointed in that behalf by the Governor in Council'. Unlike
other State DPP Acts, the Director of Public Prosecutions Act 1984 (Qld) does not make
specific provision for Commonwealth DPP officers to be appointed as Queensland Crown
Prosecutors (see Fukusato [2003] 1 Qd R 272, 284 [22] (McMurdo P)). There is a real question
whether the substantive power to perform a State function (particularly a coercive
function) could be conferred on a Commonwealth body by State executive action alone.


53 Unless McMurdo P meant that officers of the Commonwealth DPP could only bring State
prosecutions in their personal capacity (see below, n 134).


54 Fukusato v Commonwealth Director of Public Prosecutions (High Court of Australia, 26 June
2002).


55 See above, text accompanying n 39.
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Appeal had expressly eschewed reliance on s 51 head of powers.) Then, in refusing
special leave, Gleeson CJ stated:


… the actual decision of the Court of Appeal in this case is not attended by sufficient
doubt to warrant a grant of special leave to appeal. It is not necessary to consider whether
all of the reasoning of the Court of Appeal is endorsed in the light of this Court's decision
in [Hughes].


Of course, it is dangerous to read too much into the transcript of a special leave
application. Even so, it appears that at least two members of the High Court did not
find the Queensland Court of Appeal's reasoning in Fukusato immediately persuasive.
Accordingly, it may be necessary to treat with some caution the suggestions in
Fukusato that the Commonwealth may authorise the executive to perform a concurrent
State function whenever the function is conducive or incidental to the exercise of a
Commonwealth function.


(C) Two additional factors
The previous discussion focused on whether a State function was conferred exclusively
on a Commonwealth officer. Two other factors may, however, affect whether the
Commonwealth executive can validly perform a State function: (1) whether the
function is conferred on a Commonwealth Minister or other official at the higher levels
of government, and (2) whether the function is coercive in nature.


(i) State functions and high-level Commonwealth officials
I have been assuming until now that, whatever the rule about the Commonwealth
executive performing State functions, that rule would apply equally to Commonwealth
officers, Commonwealth statutory authorities, and Commonwealth Ministers. There
are, however, two stray remarks from the High Court that could be taken to suggest
the contrary.


Hughes: 'Executive Government' limited to Ministers and Governor-General?
The first of those remarks appears in Hughes, where a passage in the joint judgment
seems to draw a distinction between the position of Ministers and Commonwealth
officers. After stating that it was necessary to establish a link between the
Commonwealth DPP's State functions and Commonwealth power in that case, the joint
judgment stated:56


These points may be emphasised by reference to s 46 of the Corporations Act [1989 (Cth)].
This operates in the present case to direct the Attorney-General with respect to the
exercise of the powers in relation to the DPP conferred on the Attorney-General by ss 7
and 8 of the DPP Act [as translated into State law]. The Executive Government of the
Commonwealth, which is provided for in Ch II of the Constitution (ss 61–70) and of
which the Attorney-General is part, involves the execution and maintenance of laws of
the Commonwealth, not those of the States.


The use of 'emphasised' might suggest that the position of the Attorney-General is
somehow different from the Commonwealth DPP.57 One possible interpretation of the


_____________________________________________________________________________________
56 Hughes (2000) 202 CLR 535, 554 [36].
57 Initially, I thought that the joint judgment was assimilating the position of the Attorney-


General with the position of the Commonwealth DPP (see Hill, 'Hughes and the Future of
Co-operative Schemes', above n 17, 493). I did not consider the argument that the joint
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passage is that only Ministers of State (together with the Governor-General) form 'the
Executive Government of the Commonwealth', the functions of which are limited by
s 61 of the Constitution to the execution and maintenance of the laws of the
Commonwealth and the Constitution. Commonwealth officers, on the other hand, may
perform functions and accept appointments in addition to their Commonwealth
functions. That interpretation may reconcile two apparently contradictory statements
that I drew attention to earlier,58 but it would be a slightly curious position. Ordinarily,
public servants and statutory authorities are regarded as just as much part of the
executive government of the Commonwealth as Ministers are.59 Indeed, s 67 of the
Constitution contemplates expressly60 (and s 64 implicitly61) that there will be 'officers
of the Commonwealth' who are not also Ministers of State.


Macleod: statutory authorities 'not in the same position as executive branch'
The second remark appears in Macleod v Australian Securities and Investments
Commission,62 which held that ASIC did not have statutory authority to bring an
appeal to the Full Court of the Supreme Court of Western Australia from a decision of
a single judge that overturned a conviction for offences against the Corporations Law of
Western Australia. After comparing the effect on federal jurisdiction of a prosecution
for offences against State law being brought by ASIC or by the Commonwealth DPP,63


six members of the Court stated:64


However, the AS[I]C is not in the same position as the executive branch of the
government, charged by the broad terms of s 61 of the Constitution with the execution
and maintenance of the Constitution itself and of the laws of the Commonwealth. The
AS[I]C is a creature brought into existence by one of those laws and endowed by it with
particular functions and powers.


_____________________________________________________________________________________
judgment was using 'Executive Government of the Commonwealth' in this passage to
mean only Ministers and the Governor-General.


58 See above, text accompanying nn 25 and 26.
59 See, eg, Egan v Willis (1998) 195 CLR 424, 452 [42] (Gaudron, Gummow and Hayne JJ),


quoting Lange v Australian Broadcasting Corporation (1997) 189 CLR 520 ('Lange'), 561 (the
Court): 'the conduct of the executive branch is not confined to Ministers and the public
service [but] includes the affairs of statutory authorities and public utilities which are
obliged to report to the legislature or to a Minister who is responsible to the legislature.'


60 Section 67 provides that, until the Parliament otherwise provides, the appointment of 'all
other' officers of the Commonwealth — ie other than Ministers of State appointed under
s 64 — is vested in the Governor-General in Council.


61 The Minister's role under s 64 is to 'administer' departments of State. The function of
'administering' connotes that the Minister will set directions and policies that will be
implemented by subordinates (see Ansett Transport Industries (Operations) Pty Ltd v
Commonwealth (1977) 139 CLR 54, 87 (Murphy J)).


62 (2002) 211 CLR 287 ('Macleod').
63 Ibid 291–2 [4]–[6] (Gleeson CJ, Gaudron, McHugh, Gummow, Hayne and Callinan JJ).


ASIC is 'the Commonwealth' for these purposes (see Australian Securities and Investments
Commission v Edensor Nominees Pty Ltd (2001) 204 CLR 559 ('Edensor Nominees')), even when
it is performing a State function. On the other hand, when the Commonwealth DPP
institutes a prosecution under State law on behalf of the State, the relevant party is the State
(not the DPP) and s 75(iii) jurisdiction is not attracted.


64 Macleod (2002) 211 CLR 287, 292 [7] (Gleeson CJ, Gaudron, McHugh, Gummow, Hayne and
Callinan JJ).
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The Court does not explain how the position of ASIC is relevantly different from the
position of the executive branch, or who that executive branch is. Certainly it is true
that Commonwealth legislation establishing a statutory authority would normally be
construed as setting out exhaustively the authority's functions and powers. One of the
roles, therefore, of the Commonwealth provision in a cooperative legislative scheme is
to remove any s 109 inconsistency between a State law conferring the function and the
Commonwealth law establishing the authority.65 For this reason, it is not immediately
apparent why there would be less scope for a statutory authority (such as ASIC) to
perform State functions than for a Commonwealth officer.66


'Integrity and autonomy'
If the High Court were intending to distinguish between different parts of the
Commonwealth executive, a more plausible argument might derive from the notions
of 'integrity and autonomy' referred to in Re Australian Education Union; Ex parte
Victoria.67 The Court held in that case that the integrity and autonomy of the State
protected by the Melbourne Corporation doctrine68 required that the States be absolutely
free to determine the terms and conditions of those engaged at the higher levels of
government. It could be argued, by analogy, that the integrity and autonomy of the
Commonwealth requires that persons engaged at the higher levels of government
perform only Commonwealth functions. (The argument in response is that the
Commonwealth's integrity and autonomy only require that it be able to control
whether or not the members of its executive government perform State functions,
including those engaged at the higher levels of government.69) On that analogy, the
higher levels of government would extend beyond Ministers, and would include high-
level statutory office holders. Applying that reasoning to the Commonwealth DPP, for
example, might mean that the Director himself or herself could not be given authority
to prosecute State offences, but that staff in the Director's Office could.70


It is not clear how much can be read into these isolated remarks in Hughes and
Macleod. There is at least a possibility, however, that the High Court would be less
_____________________________________________________________________________________
65 See, eg, Re Cram; Ex parte New South Wales Colliery Proprietors Association (1987) 163 CLR


117, 128 (the Court); Hughes (2000) 202 CLR 535, 553 [31] (Gleeson CJ, Gaudron, McHugh,
Gummow, Hayne and Callinan JJ).


66 One possible difference (not expressly mentioned in Macleod) is that State functions might
be conferred on Commonwealth officers in their personal capacity (see below, Part 3(B)(ii));
an option that of course is not available with a statutory authority.


67 (1995) 184 CLR 188 ('Re Australian Education Union'), 232–3 (Mason CJ, Brennan, Deane,
Toohey, Gaudron and McHugh JJ). On this argument, it would be immaterial whether the
Commonwealth had approved the conferral of the State function, because the
Commonwealth cannot 'waive' a true limitation on State power (see Hill, 'Revisiting Wakim
and Hughes', above n 13, 209 (especially nn 39 and 42); cf the anti-discrimination
prohibition discussed below, Part 3(A)(i)).


68 Melbourne Corporation v Commonwealth (1947) 74 CLR 31 ('Melbourne Corporation').
69 The fact that the Commonwealth executive cannot perform State functions unless


authorised to do so by a Commonwealth law means that the Commonwealth would
always have this control.


70 According to one commentator, 'it has been deemed inadvisable [in the United States] that,
except as to minor offices, persons should hold at the same time, both Federal and State
appointments' (H E Renfree, The Executive Power of the Commonwealth of Australia (1984) 243
(emphasis added)).
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inclined to permit a Commonwealth Minister to perform a State function than a lower-
level Commonwealth officer.


(ii) Coercive vs non-coercive functions
A second factor that may affect whether the Commonwealth executive can validly
perform a State function is whether the function is coercive in nature. The previous
discussion of Hughes concentrated on the fact that the State function there was
conferred on the Commonwealth DPP exclusively. However, the joint judgment also
noted that the function could adversely affect the rights of individuals.71 That aspect
was also extremely important to Kirby J, who stated (I believe correctly) that, the more
drastic the consequences for individual liberty, the more vigilant the courts will be in
scrutinising whether the law is within power.72


It is necessary to explain how the coercive nature of a State function ties in with the
question posed in this article. I am asking whether the High Court would confine the
subject-matter of functions performed by the Commonwealth executive to subjects
within Commonwealth legislative power. The coercive nature of the function only
becomes relevant once it has been established that it is necessary to establish a link
between the State function and Commonwealth power. However, if a State function is
coercive, that may affect whether the necessary Commonwealth power exists.
Specifically, there are indications in Hughes that, while the executive power (together
with the express incidental power) may support laws authorising the performance of
non-coercive State functions, the executive power is not sufficient to support laws
authorising Commonwealth officers to perform coercive State functions.73


R v Ellis: executive power supports non-coercive investigation
This proposition — the executive power supports Commonwealth laws authorising
the performance of non-coercive State functions — finds general support from R v
Ellis.74 In that case, a person charged with drug offences against Queensland law
challenged the reception of evidence obtained by the former National Crime Authority
('the NCA'),75 arguing that the NCA had no power to investigate purely State offences.
The NCA's investigative powers derived from s 14 of the then National Crime Authority
Act 1984 (Cth) ('the NCA Act') which, broadly, permitted the NCA to investigate
possible offences against State law on the request of a State Minister.76 Unlike the
cooperative scheme considered in Hughes, there was no State law conferring functions
with Commonwealth approval here; rather, the NCA's statutory authority derived


_____________________________________________________________________________________
71 Hughes (2000) 202 CLR 535, 558 [46].
72 Ibid 583 [119].
73 See ibid 555 [39] (Gleeson CJ, Gaudron, McHugh, Gummow, Hayne and Callinan JJ) (the


scope to enact coercive laws under the executive power 'remains open to some debate'), 583
[119] (Kirby J) (it is 'highly doubtful' whether the executive power and the express
incidental power would support a law authorising performance of a coercive function).


74 (2001) 162 FLR 423 (Supreme Court of Queensland) ('Ellis').
75 In 2002, the NCA was re-established as the Australian Crime Commission ('the ACC'), and


the National Crime Authority Act 1984 (Cth) was re-named the Australian Crime Commission
Act 2002 (Cth) ('the ACC Act'): see s 3 and items 2 and 35 of Schedule 1 to the Australian
Crime Commission Establishment Act 2002 (Cth) ('the ACC Establishment Act').


76 Section 14 was repealed when the NCA Act became the ACC Act: see s 2 and item 51 of
Schedule 1 to the ACC Establishment Act.
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from the Commonwealth Act alone (albeit that this authority was conditional on a
request from a State Minister).77


Chesterman J held that s 14 of the NCA Act validly authorised the NCA to
investigate State offences in that case. His Honour held that there was a sufficient
factual basis for the Australian Federal Police to investigate whether the accused had
committed federal drug offences, noting that the accused had initially been charged
under federal as well as State law.78 However, while these facts help to explain why
the NCA was involved, Chesterman J did not rely on any connection with possible
Commonwealth offences to justify the NCA's actions. Rather, he held that 'the
Commonwealth can authorise a [C]ommonwealth body to investigate, on a non-
coercive basis, whether criminal offences against the laws of a [S]tate have been
committed', and also that 'joint Commonwealth-State investigations, not involving the
imposition of duties upon Commonwealth officers, are within constitutional power'.79


As the NCA's activities in this case did not go beyond non-coercive investigation, it
followed that any evidence gathered by the NCA was lawfully obtained.80


Of course, Ellis concerned the scope of Commonwealth power directly (because the
NCA's powers derived entirely from s 14 of the NCA Act), and Chesterman J did not
need to address the situation where the Commonwealth seeks to authorise its officers
to perform coercive functions conferred by State laws. Although a full discussion is
beyond the scope of this article, two general comments can be made about whether the
Commonwealth executive power81 would support a law that authorised the
Commonwealth executive to perform coercive State functions.


Executive power supports some coercive laws
First, the executive power is multi-faceted, and it clearly supports coercive laws in
some of its manifestations. So, for example, the 'other power' considered in the
Communist Party Case82 (which enables the Commonwealth government to protect
_____________________________________________________________________________________
77 Although, following Hughes, the ACC Act now provides legislative consent for the exercise


of State functions by the ACC (see s 55A, especially s 55A(1)). However, there is no
obligation to perform a State function that is not connected to a federally relevant criminal
activity (see s 55C).


78 Ellis (2001) 162 FLR 423, 429 [19].
79 Ibid 431 [26].
80 Ibid 431 [27]–[28]. There is, however, a contrary argument that any investigation by the


government (even non-coercive investigation) should always be authorised by legislation,
as this investigation is qualitatively different from investigation by a private citizen (see,
eg, George Winterton, Parliament, The Executive and the Governor-General: A Constitutional
Analysis (1983) 121–2; see also Bivens v Six Unknown Federal Narcotics Agents, 403 US 388,
392–5 (1971) (trespass committed by federal agent is qualitatively different from trespass
committed by private citizen)).


81 Although the precise issue is the scope of the express incidental power contained in
s 51(xxxix) of the Constitution, that question turns on the scope of the executive power,
because the extent of the incidental power will be affected by the nature of the subject
matter of the express grant of power in question (see, eg, Russell v Russell (1976) 134 CLR
495, 530 (Stephen J) (considering what measures are incidental to s 77(iii) of the
Constitution)).


82 See Australian Communist Party v Commonwealth (1951) 83 CLR 1 ('Communist Party Case'),
184–9, 192 (Dixon J), 259–61 (Fullagar J). While Dixon J preferred to imply the power from
the Constitution as a whole, rather than just s 61 read with s 51(xxxix) (at 187), other judges
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itself from subversion) is inherently coercive in nature, albeit that it did not support the
laws considered in that case. Similarly, the executive power to deny non-citizens entry
considered in the litigation concerning the MV Tampa83 is also by its nature a coercive
power, and includes power to detain as an incident of refusing entry. Davis v
Commonwealth84 demonstrates that even a kinder, gentler aspect of the executive power
(the power to celebrate national anniversaries) supports some coercive laws, although
once again not the particular laws considered there.


One reason for the general judicial reluctance to allow the executive power to
ground coercive laws may be a rule-of-law concern that it is not easy to define the
content of powers derived from the general words of s 61 of the Constitution.85 That
concern has much less force, however, in the context of Commonwealth-State
cooperative legislative schemes. The content of the coercive function would be found
in the State provisions of the cooperative scheme, which would enable a court to
determine whether the Commonwealth executive had exceeded the limits of its
power.86 On my analysis of cooperative legislative schemes,87 the Commonwealth
executive power would merely authorise the Commonwealth to perform that State
function.


Content of duty to perform State functions does not vary
That leads to my second comment. There seems to be a discrepancy between what the
High Court has said the Commonwealth provision in a cooperative legislative scheme
does, and the Court's reason for doubting the sufficiency of the executive power. The
joint judgment in Hughes acknowledged that the Commonwealth was not itself
enacting new offences.88 Rather, in their view, the Commonwealth law relevantly
imposed a duty on the Commonwealth DPP to perform a State function. Even on that


_____________________________________________________________________________________
have been concerned to tie implied executive powers to those provisions, to negate the
suggestion that there is a new or independent source of Commonwealth power (Davis v
Commonwealth (1988) 166 CLR 79, 103 (Wilson and Dawson JJ); see also 117 (Toohey J)).


83 See Ruddock v Vadarlis (2001) 110 FCR 491, 541–4 [186]–[197] (French J, with Beaumont J
agreeing: 514 [95]); contra 500–1 [29] (Black CJ) (who doubted the existence of this non-
statutory power).


84 (1988) 166 CLR 79, 99 (Mason CJ, Deane and Gaudron JJ, with Wilson and Dawson JJ and
Toohey J agreeing on this point: 101, 117), 112–13 (Brennan J) (although, in his view, the
power to enact offences is 'necessarily confined').


85 By analogy, Dr Evans criticises the majority in Ruddock v Vadarlis on the basis that 'there is
no demonstrable need for [the power to expel non-citizens] to exist as an unregulated
discretion held by the executive rather than as a power conferred on the executive by the
Parliament under legislation enacted by democratic institutions under constitutional
procedures' (Dr Simon Evans, 'The Rule of Law, Constitutionalism and the MV Tampa'
(2002) 13 Public Law Review 94, 97).


86 In Hughes, for example, the terms of the State function (not even the State provision
conferring the function) provided a basis on which the operation of the generally-expressed
Commonwealth provision could be read down (Hughes (2000) 202 CLR 535, 556–7 [43]
(Gleeson CJ, Gaudron, McHugh, Gummow, Hayne and Callinan JJ), 581–2 [114] (Kirby J));
see also Hill, 'Hughes and the Future of Co-operative Schemes', above n 17, 494–5). But see
R v O'Halloran (2000) 182 ALR 431, 442–4 [42]–[49] (Heydon JA, with Spigelman CJ and
Mason P agreeing: 462 [121], 462 [122]).


87 See Hill, 'Revisiting Wakim and Hughes', above n 13, 207–10.
88 Hughes (2000) 202 CLR 535, 555 [39].
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analysis (which I disagree with89), it is not immediately apparent why the
Commonwealth would need more power to impose a duty on its officers to perform
coercive functions conferred by State laws than it would to impose a duty to perform
non-coercive State functions. It seems unlikely that the content of the duty would vary
as between coercive and non-coercive functions.


Instead, the Court's hesitation about relying on the executive power may be caused
by an unstated discomfort with the notion that the substantive power for a
Commonwealth body to act coercively could ever derive from State, rather than
Commonwealth, law. That discomfort may be the source of the hints that the Court
wants to 'Wakim' Commonwealth executive power, and that discomfort would need to
be addressed before a court would accept that it is permissible for the Commonwealth
executive to perform State functions that fall outside Commonwealth power.


(D) The Wakim undercurrent: summary
I have attempted to show in this part of the article that there is a real possibility that
the High Court might confine the functions of the Commonwealth executive to
functions within Commonwealth legislative power, and would not permit those
functions to be supplemented by State law. Although the reasoning in Hughes is
ambiguous on this point, the result in that case clearly confined the functions of the
Commonwealth DPP under the former national corporations scheme to functions that
could have been conferred directly by the Commonwealth. If applied generally, that
approach (which requires a connection between a State function and Commonwealth
legislative power) would 'Wakim' Chapter II of the Constitution.


I therefore considered whether the Hughes approach could be confined to State
functions that are conferred exclusively on Commonwealth bodies. This point has not
yet been determined by the High Court, but Fukusato suggests that there is some limit
on the Commonwealth's ability to authorise a Commonwealth body to perform even
concurrent State functions; namely, that the State function must be incidental or
conducive to the performance of the body's Commonwealth functions. Although
Fukusato places some constraint on the ability of the Commonwealth executive to
perform State functions, it is probably a less demanding test of connection than the
connection required by Hughes, which seemed to ask whether the Commonwealth
itself could have enacted the State function. However, it is unclear whether the Court
of Appeal's reasoning would find favour in the High Court.


Apart from whether a State function is conferred exclusively, it may also be
relevant whether the State function is conferred on a Commonwealth Minister (or
other high level official), and whether the State function has the capacity adversely to
affect the rights of individuals. The notions of 'integrity and autonomy' referred to in
Re Australian Education Union might conceivably mean that there is less scope for a
Commonwealth Minister or someone engaged at the higher levels of government to
perform State functions. Moreover, Hughes casts doubt on whether the executive
power would support a Commonwealth law that authorised the performance of a State
function that is coercive in nature.


_____________________________________________________________________________________
89 See Hill, 'Hughes and the Future of Co-operative Schemes', above n 17, 495–7.
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That leads me to consider possible arguments that might be put to support the
application of Wakim-style reasoning to Chapter II of the Constitution. This question can
be broken down into two sub-questions:
(1) Can State legislation supplement the executive capacities of the Commonwealth?
(2) Can Commonwealth legislation confer the executive power of the Commonwealth


on a member of a State executive?
The following two parts of the article outline the arguments that might support
applying Wakim-style reasoning in answering each of those sub-questions, together
with the counter-arguments. Each part also sketches the apparent consequences of
applying Wakim to Commonwealth executive power.


3 CAN THE STATES SUPPLEMENT THE EXECUTIVE CAPACITIES
OF THE COMMONWEALTH?


The first sub-question (whether State legislation can supplement the executive
capacities of the Commonwealth) presupposes that the substantive power of
Commonwealth bodies to perform State functions in cooperative legislative schemes
derives from the State provision.90 If, however, only the Commonwealth can confer
functions on the Commonwealth executive, it follows that s 61 of the Constitution sets
the outer boundaries of the Commonwealth executive's functions.
Wakim apart, most judicial discussion of Commonwealth-State cooperative legislative
schemes has concentrated on the validity of the Commonwealth law purporting to
authorise the performance of State functions. The following discussion, however, also
examines the prior question whether there is any constitutional implication that would
prevent the States from conferring functions on the Commonwealth executive that go
beyond the limits of Commonwealth legislative power.


(A) Conferring State power on the Commonwealth: the case to be met


(i) Text and Commonwealth immunities
Given that Wakim did not make any explicit appeal to policy considerations,91 it is
appropriate to begin with the text of the Constitution and precedent.


Executive power 'extends' to maintence of Constitution and Commonweath laws
There is a slight textual argument that could be made in favour of applying Wakim to
Commonwealth executive power. Section 61 relevantly provides:


The executive power of the Commonwealth … extends to the execution and maintenance
of the Constitution, and of the laws of the Commonwealth.


The use of the word 'extends' is not the most promising, if one wants to argue that the
Commonwealth executive may perform powers or functions that go beyond s 61.92


_____________________________________________________________________________________
90 Cf n 23 above (the substantive power to perform State functions may possibly derive from


the Commonwealth provision).
91 Although Gleeson CJ, Gaudron and Gummow JJ later stated that Wakim turned on


'questions of principle' about the nature of Australian federation (Edensor Nominees (2001)
204 CLR 559, 572 [12]).


92 Implicit in this argument is the view that s 61 is the sole source of Commonwealth
executive power (see Commonwealth v Colonial Combing, Spinning and Weaving Co Ltd (1922)
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This argument, if accepted, would invalidate a Commonwealth law that purported to
authorise a member of the Commonwealth executive to perform a State function
beyond the scope of Commonwealth power. However, on decided authority at least,
the presence of s 51(xxxvii) and (xxxviii) in the Constitution does not give rise to a
negative implication that the States cannot supplement the powers of the
Commonwealth government in any other way.93


Commonwealth immunities: States cannot affect Commonwealth executive
capacities?
Even if the text does not pose any necessary difficulty, the doctrines of Commonwealth
immunity from State law might present an obstacle to the conferral of certain State
functions. The joint judgment in Hughes appeared to allude to this issue in stating that
it was not necessary to consider whether the duty found to exist in that case was
imposed 'as a constitutional imperative'.94 As I read it, the joint judgment was raising
an issue of whether the imposition of a duty by Commonwealth law was constitutionally
required.95


In Re Residential Tenancies Tribunal (NSW); Ex parte Defence Housing Authority,96 four
members of the High Court held that the States cannot affect the executive capacities of
the Commonwealth. While some people have had difficulty in working out exactly
what this means (including the other members of the Court in that case97), it might be
thought to present some difficulties for the view that the States can confer functions on
the Commonwealth executive that the Commonwealth Parliament could not confer
itself.98 Two points, however, should be noted about this decision. First, Re Residential


_____________________________________________________________________________________
31 CLR 421 ('The Wooltops Case'), 440 (Isaacs J) (s 61 describes, without defining, the
executive power); see also 461 (Starke J)). Tying the executive power to s 61 does not,
however, preclude the Commonwealth executive from having the so-called prerogative
powers, such as the power to request extradition (Barton v Commonwealth (1974) 131 CLR
477) or other non-statutory powers derived from the Commonwealth's capacity as a legal
person, such as the power to contract (see, eg, Davis v Commonwealth (1988) 166 CLR 79, 108
(Brennan J)).


93 This view of s 51(xxxvii) and (xxxviii) explains the result in Duncan (1983) 158 CLR 535 (see
especially 589 (Deane J)); but see Gould v Brown (1998) 193 CLR 346, 443 [184] (Gummow J).
Section 51(xxxvii) and (xxxviii), of course, allow for the States to supplement the legislative
power of the Commonwealth; here the question is whether the States can supplement
Commonwealth executive power.


94 (2000) 202 CLR 535, 554 [34].
95 By contrast, Dennis Rose argues that this statement is best understood as a reference to


political accountability, through the operation of responsible government (Rose, above
n 29, 637–8). If, however, the constitutional system of responsible government does not
prevent a State officer from performing a Commonwealth function (as argued in
Part 4(A)(i) below), then it would seem to follow that responsible government does not
contain a 'constitutional imperative' that would prevent a Commonwealth officer from
performing a State function either.


96 (1997) 190 CLR 410 ('Re Residential Tenancies Tribunal (NSW)'), 425–6 (Brennan CJ), 440
(Dawson, Toohey and Gaudron JJ).


97 Ibid 454–5 (McHugh J), 472 (Gummow J), 505 (Kirby J) (criticising the distinction drawn by
the plurality between (invalid) laws that affect the legal capacities of the Commonwealth
and (valid) laws that affect the exercise of those capacities).


98 See Hill, 'Revisiting Wakim and Hughes', above n 13, 207 n 23.
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Tenancies Tribunal (NSW) concerned the immunity of the Commonwealth executive
from State laws of general application, and therefore did not consider the position of a
State law expressed to apply only to the Commonwealth. Moreover, the plurality
judges in Re Residential Tenancies Tribunal (NSW) were at pains to emphasise that the
Commonwealth's immunities from State laws in this situation were, if anything, greater
than the converse immunity of a State executive from Commonwealth laws.99


Consequently, I would argue, their Honours' test of whether State laws affect the
executive capacities of the Commonwealth was neither intended to be the sole test of
Commonwealth immunity,100 nor intended to confer a lesser immunity on the
Commonwealth executive than would be enjoyed by a State executive.


For those reasons, it is permissible in this situation to argue by analogy from the
immunity of the States from Commonwealth laws (the Melbourne Corporation doctrine),
which has specifically considered the validity of Commonwealth laws that single out
the States.101 If a discriminatory law would be valid, had it been enacted by the
Commonwealth to apply only to the States, the law should also be valid if enacted by
the States to apply only to the Commonwealth. It is true that four members of the
Court in Austin v Commonwealth102 recently doubted whether the Melbourne Corporation
doctrine contains a separate prohibition against discriminatory laws. However, these
judges may have meant merely to emphasise that the underlying rationale for both


_____________________________________________________________________________________
99 See (1997) 190 CLR 410, 424–5 (Brennan CJ), 440–1 (Dawson, Toohey and Gaudron JJ) (the


States have no legislative power to modify the Commonwealth's executive power, whereas
the Commonwealth's express grants of legislative power can extend to modifying the
executive capacities of a State).


100 Particularly when the issue is the immunity of the Commonwealth Parliament or judiciary:
cf Local Government Association of Queensland v Queensland [2001] QCA 517 (Unreported,
McMurdo P, Davies and Williams JJA, 20 November 2001) ('LGAQ'), [48], where Davies JA
appeared to equate Commonwealth immunity with whether the State law affected the
Commonwealth's executive capacities. Consequently, he held that a Queensland law which
vacated a person's Queensland local government office on that person nominating for
election to the Commonwealth Parliament was not contrary to Commonwealth
immunities.
In my view, the relevant question in LGAQ was whether the Queensland law undermined
the Commonwealth Parliament as an institution (rather than its capacities). The effect of the
Queensland law was to discourage persons from nominating for the Commonwealth
Parliament, just as the effect of the (invalid) Commonwealth superannuation surcharge in
Austin v Commonwealth (2003) 195 ALR 321 was said to discourage persons from accepting
appointment as a State judge (at 333 [28] (Gleeson CJ), 385–6 [232] (McHugh J)).


101 See especially Melbourne Corporation (1947) 74 CLR 31 and Queensland Electricity Commission
v Commonwealth (1985) 159 CLR 192 ('Queensland Electricity Commission') see also Western
Australia v Commonwealth (1995) 183 CLR 383 ('The Native Title Act Case'), 475–6 (Mason CJ,
Brennan, Deane, Toohey, Gaudron and McHugh JJ), Re Australian Education Union (1995)
184 CLR 188, 239–40 (Mason CJ, Brennan, Deane, Toohey, Gaudron and McHugh JJ) and
Victoria v Commonwealth (1996) 187 CLR 416 ('The Industrial Relations Act Case'), 500–1
(Brennan CJ, Toohey, Gaudron, McHugh and Gummow JJ). These latter cases suggest that
different treatment based on a 'relevant' difference does not amount to prohibited
discrimination.


102 (2003) 195 ALR 321 ('Austin'), 357 [124] (Gaudron, Gummow and Hayne JJ); see also 399
[281] (Kirby J, dissenting in the result); contra 383 [223] (McHugh J).
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aspects of Melbourne Corporation is the same.103 There are sound prudential reasons for
immunity doctrines to be particularly concerned with laws by one government that
single out another government for adverse treatment.104


States can supplement Commonwealth executive capacities with Commonwealth
approval
With those comments in mind, the validity of State laws that confer functions on the
Commonwealth executive can be defended as follows:105


(1) The Commonwealth's immunity should be understood as an implied limit on State
power, rather than an absence of State power.106


(2) The relevant implied limit on State power is a prohibition on imposing special or
discriminatory burdens on the Commonwealth executive.107


(3) This aspect of Commonwealth immunity does not prevent the States from imposing
a special burden or disability on the Commonwealth executive with the
Commonwealth's approval.


Step (3) in this analysis may require some further explanation. The purpose of
immunity doctrines is to ensure the continued existence of the Commonwealth and the
States as separate governments exercising independent functions.108 A general
prohibition against State laws discriminating against the Commonwealth is defensible
as a prudential rule that recognises the difficulty for courts of assessing whether, as a
matter of fact in a particular case, a State law does or does not prevent the
Commonwealth from functioning as a government.109 By analogy, the invalidity of
discriminatory Commonwealth laws does not depend on whether the law in fact has a
significant effect on the States' capacity to function as governments.110 If, however, the
_____________________________________________________________________________________
103 See Graeme Hill, 'Austin v The Commonwealth: Discrimination and the Melbourne Corporation


Doctrine' (2003) 14 Public Law Review 80, 84.
104 See below, text accompanying n 109.
105 Hill, 'Revisiting Wakim and Hughes', above n 13, 208–9.
106 This step is contrary to the views of the plurality in Re Residential Tenancies Tribunal (NSW)


(1997) 190 CLR 410, 440 (Dawson, Toohey and Gaudron JJ); see also 424–5 (Brennan CJ).
However, Re Residential Tenancies Tribunal (NSW) is probably not the final word on
Commonwealth immunity (see The Mining Act Case (1998) 196 CLR 392, 421 [78]
(McHugh J); SGH Ltd v Federal Commissioner of Taxation (2002) 210 CLR 51 ('SGH Ltd'), 78
[52] (Gummow J)).


107 This step at least is consistent with the plurality view in Re Residential Tenancies Tribunal
(NSW) (see (1997) 190 CLR 410, 443 (Dawson, Toohey and Gaudron JJ)). Commonwealth
immunities would extend beyond this anti-discrimination prohibition; for example, the
States could not prevent the Commonwealth from functioning as a government either.


108 See Melbourne Corporation (1947) 74 CLR 31, 83 (Dixon J). Indeed, Gleeson CJ has suggested
that an implication similar to Melbourne Corporation would prevent a State from preventing
another State from functioning as a government (Mobil Oil Australia Pty Ltd v Victoria (2002)
211 CLR 1 ('Mobil Oil'), 25–6 [15]).


109 See Hill, 'Discrimination and the Melbourne Corporation Doctrine' above n 103, 83. As with
State immunity, determining the scope of Commonwealth immunity 'inevitably turns on
matters of evaluation and degree and of "constitutional facts" which are not readily
established by objective methods in curial proceedings' (Austin (2003) 195 ALR 321, 357
[124] (Gaudron, Gummow and Hayne JJ)).


110 See Melbourne Corporation (1947) 74 CLR 31, 84 (Dixon J): 'Whether the right to [choose
which bank to deal with, denied to the States by the Commonwealth law] is of great or of
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Commonwealth indicates that it is willing to accept the special burden (that is, it is
willing to perform the State function), then the rationale for the anti-discrimination
prohibition disappears.


An alternative analysis of Commonwealth immunity is that the States are
prohibited from enacting legislation that has either the purpose or effect of preventing
the Commonwealth from functioning as a government, and discriminatory laws will
usually have a prohibited purpose.111 On this alternative analysis, the fact that the
Commonwealth authorised its officers to perform State functions as part of a
cooperative scheme would demonstrate that the purpose of the State law was not to
restrict the Commonwealth in the exercise of its constitutional powers.


For these reasons, Commonwealth immunity should not prevent a State law from
conferring a function on the Commonwealth executive (even a function outside the
scope of Commonwealth power), provided the Commonwealth Parliament has
authorised its executive to perform that State function. Commonwealth immunity
should not prevent the Commonwealth from authorising the performance of the State
function either.112 I accept that this is an unconventional, perhaps even a courageous,
explanation of Commonwealth immunity. Although it is broadly similar to Kirby J's
approach in Re Residential Tenancies Tribunal (NSW),113 I could not claim that it will be
accepted by a majority of the High Court any time soon.


(ii) Maintaining the federal division of executive power
Apart from text and Commonwealth immunities, another factor is whether permitting
the Commonwealth executive to perform State functions that go beyond the scope of
Commonwealth power would undermine the federal division of executive power. This
factor concerned McMurdo P in Fukusato, who stated that the general terms of s 17 of
the DPP Act 'involv[e] a potentially substantial transfer of responsibility from the
[States] to Commonwealth officers'.114 I have suggested elsewhere that the High Court
was concerned in Hughes to ensure that the Commonwealth executive did not take
_____________________________________________________________________________________


small importance to the States is not a material matter for inquiry'; see also Queensland
Electricity Commission (1985) 159 CLR 192, 208–9 (Gibbs CJ), 226 (Wilson J), 262 (Dawson J).


111 Some statements by Dixon J in Melbourne Corporation suggest that the constitutional
problem with discriminatory laws is that they have a prohibited purpose. For example, his
Honour stated that a discriminatory Commonwealth tax 'is aimed at the States and is an
attempt to use federal power to burden or, may be, to control State action' ((1947) 74 CLR 31,
81 (emphasis added)).
Conversely, State laws that impair the 'integrity or autonomy' of the Commonwealth have
the effect of restricting the Commonwealth's exercise of their constitutional powers
(although that effect may be assumed, rather than established by evidence: see Hill,
'Discrimination and the Melbourne Corporation Doctrine', above n 103, 83).


112 As already noted, the Commonwealth and the States cannot 'waive' a true constitutional
prohibition on the legislative powers of the other (see above, n 67). However, a
Commonwealth provision 'authorising' the conferral of State functions on a member of the
Commonwealth executive takes the State law outside the relevant prohibition. The
necessary legislative power for the Commonwealth authorisation would derive from s 61
read with s 51(xxix) of the Constitution (see Hill, 'Revisiting Wakim and Hughes', above
n 13, 209).


113 (1997) 190 CLR 410, 507–9 (confining Commonwealth immunity to mirror image of
Melbourne Corporation doctrine).


114 [2003] 1 Qd R 272, 292 [46].
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over the functions of the executive governments of the States, but that this concern
only surfaced when State functions were conferred on Commonwealth bodies
exclusively.115 The latter part of that statement may require some qualification.


Concurrent functions in practice performed by the Commonwealth?
Although concerns about maintaining the federal division of executive power arise in
an acute form when State functions are conferred exclusively on Commonwealth
bodies, those concerns might arise even when State functions are conferred on
Commonwealth bodies concurrently. This is because, even if a function may legally be
performed by either the States or the Commonwealth, there may be practical
considerations that mean in practice that the function is mostly performed by the
Commonwealth.


By way of analogy, prior to Wakim, matters arising under the former Corporations
Law were heard by both federal courts and State courts.116 The Federal Court heard a
substantial number of the Corporations Law matters each year.117 There are at least two
practical considerations that might have influenced the choice of whether to litigate
Corporations Law matters in the Federal Court or a State Supreme Court.118 First, parties
might have perceived that the Federal Court was better resourced than State Supreme
Courts, and therefore better placed to decide Corporations Law matters expeditiously.
Secondly, there might have been perceived advantages in litigating in a court with a
national presence, rather than a court that operates only in one State (especially in a
small State where there was only a small number of Corporations Law matters each
year).


These two considerations would seem to be relevant to any State function. By
definition, a Commonwealth body is able to perform functions anywhere in Australia,
whereas there is at least a question whether a State body can perform functions that are
not connected to its home State.119 The Commonwealth does not of course control the


_____________________________________________________________________________________
115 See Hill, 'Revisiting Wakim and Hughes', above n 13, 217.
116 Predominantly the Federal Court and State Supreme Courts, although the definition of


'Court' in s 58AA(1) of the former Corporations Law included the Family Court, and
Territory Supreme Courts. Matters arising under the current Commonwealth Corporations
Act can also be heard by both federal and State courts (see Part 9.6A). However, this
involves the exercise of federal jurisdiction, conferred (in the case of State courts) under
s 77(iii) of the Constitution.


117 In the period from 1991 to 1999, the number of Corporations Law matters filed in the Federal
Court annually ranged between 668 (1998–99) and 1946 (1995–96) (see Federal Court of
Australia: Annual Report 1994–1995 (1995), 45 and Federal Court of Australia: Annual Report
1998–1999 (1999), 111).


118 See Brian Opeskin, 'Allocating Jurisdiction in the Federal Judicial System' (1995) 6 Public
Law Review 204, 212–3, 215.


119 See, eg, State Authorities Superannuation Board v Commissioner of State Taxation (WA) (1996)
189 CLR 253, 271 (Brennan CJ, Dawson, Toohey and Gaudron JJ), 285–7 (McHugh and
Gummow JJ). In Mobil Oil (2002) 211 CLR 1, the Court divided on the extent to which
Victorian group proceedings legislation could make 'absent plaintiffs' bound by orders of
the Supreme Court of Victoria (at 24–6 [13]–[17] (Gleeson CJ), 35–8 [52]–[61] (Gaudron,
Gummow and Hayne JJ) (the only relevant territorial consideration is the Court's
jurisdiction over the defendant); cf 63–5 [138]–[143] (Kirby J), 82–3 [190]–[191] (Callinan J)
(there were some territorial limits)). It might be possible, however, for a State body to
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allocation of money in a State's budget, but it is well-known that the States are
dependant to a significant degree on Commonwealth grants for their funding. To this
extent, there could always be an issue over whether the Commonwealth has
distributed money equitably as between Commonwealth bodies and State bodies
performing the same functions.


Political process is sufficient check on the conferral of executive power
I should emphasise that I am not arguing here that conferring functions on
Commonwealth bodies on a concurrent basis will undermine the federal division of
executive power. I am suggesting, however, that a judge who is concerned about
maintaining that division might wish to place limits on the ability of the
Commonwealth executive to perform State functions, even on a concurrent basis. The
primary argument in response is, of course, that political realities provide sufficient
constraints on Commonwealth encroachments on State executive power. As Davies JA
pointed out in Fukusato, it is almost inconceivable that the States would abdicate a
large part of their responsibilities to the Commonwealth.120


Of course, that sort of argument was unsuccessful in Wakim. However, the
relationship between the judiciary and the parliament is very different from the
relationship between the executive and the parliament. In Wakim, the argument that
the political process provided sufficient protection against the Commonwealth
encroaching on State judicial power, or vice versa, did not perhaps give sufficient
weight to the need to preserve the independence of federal courts from the federal
government (especially the High Court, which has the constitutional role of mediating
disputes between the Commonwealth and the States121). By contrast, the parliament
and the executive are of course intertwined in a system of responsible government.
Consequently, there is a much stronger argument that an executive government
(whether the Commonwealth or a State) can rely on its parliament to maintain the
federal division of executive power.122 On this view, the courts should only be
concerned to protect the Commonwealth and the State executive governments against
unilateral encroachments on power from the other level of government.


_____________________________________________________________________________________
derive authority to perform functions in another State from legislation enacted by that
other State (ie, a State–State cooperative legislative scheme).


120 See above, text accompanying n 48.
121 This argument is especially strong with the High Court, which has the constitutional role of


mediating disputes between the Commonwealth and the States (see R v Kirby; Ex parte
Boilermakers' Society of Australia (1956) 94 CLR 254, 267–8 (Dixon CJ, McTiernan, Fullagar
and Kitto JJ)). However, the cross-vesting schemes did not affect the jurisdiction of the
High Court.
The existence of other federal courts, and the extent of their jurisdiction, is already
controlled by the Commonwealth Parliament under ss 71 and 77(i) of the Constitution.
Accordingly, it is not clear that the independence of those other federal courts was
compromised if the Commonwealth Parliament could determine whether those courts can
exercise State judicial functions as well.


122 Hill, 'Revisiting Wakim and Hughes', above n 13, 224.
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(B) Consequences: Could the Commonwealth executive ever perform State
functions beyond Commonwealth power?
The preceding discussion suggests that there is a coherent argument that the States
cannot supplement the executive capacities of the Commonwealth, which would mean
that the States could not confer functions on the Commonwealth executive that the
Commonwealth Parliament could not confer itself. Even if that argument were
accepted, however, it would not necessarily follow that the Commonwealth executive
could never perform State functions that fell outside the scope of Commonwealth
legislative power.


(i) 'Incidental' or 'conducive' functions
For example, it may be possible to reconcile a Wakim–type approach to Commonwealth
executive power with the Queensland Court of Appeal's reasoning in Fukusato. As
mentioned previously,123 the prosecuting of State offences was held to be 'conducive'
or 'incidental' to prosecuting Commonwealth offences in Fukusato for two reasons:
(1) the Commonwealth and State offences could be joined in a single indictment, and
(2) the same conduct could be used to prove both the Commonwealth offences and
some of the State offences.


Analogy with accrued jurisdiction
This test of connection between Commonwealth and State functions is broadly similar
to the test for when a State claim falls within a federal court's accrued jurisdiction.
Wakim confirmed that a federal court may determine a purely State claim if it is so
closely connected to a federal claim within jurisdiction that the two claims form a
'single justiciable controversy'. Relevant factors in establishing that connection include
whether the federal and State claims could be brought in a single proceeding (although
it is not necessary that in fact they are), and whether the federal and State claims have a
common substratum of facts.124


Of course, the jurisprudential basis of accrued jurisdiction is very different from the
basis for permitting the Commonwealth executive to perform State functions. The
accrued jurisdiction of federal courts is said to derive from the fact that ss 75, 76 and 77
of the Constitution define the jurisdiction of these courts by reference to 'matters'.125


However, it is doubtful whether the word 'matter', by itself, suggests that federal
courts can be given authority to determine the whole of a dispute between parties,
including claims otherwise outside jurisdiction.126 Instead, that conclusion seems to
_____________________________________________________________________________________
123 See above, text accompanying n 44.
124 Wakim (1999) 198 CLR 511, 585–6 [140]–[141] (Gummow and Hayne JJ, with Gleeson CJ and


Gaudron J agreeing: 540 [3], 546 [26]). The 'common substratum of facts' test derives from
Philip Morris Inc v Adam P Brown Male Fashions Pty Ltd (1981) 148 CLR 457, 512 (Mason J)
('Philip Morris').


125 See, eg, the discussion of accrued jurisdiction in Fencott v Muller (1983) 152 CLR 570, 602–9
(Mason, Murphy, Brennan and Deane JJ); Lee Aitken, 'The Meaning of "Matter": A Matter
of Meaning — Some Problems of Accrued Jurisdiction' (1988) 14 Monash University Law
Review 158, 158–60.


126 For example, the word 'matter' is also used to describe several heads of Commonwealth
legislative power, such as s 51(xxxvi), (xxxvii) and (xxxix) of the Constitution (David
Bennett QC and James Stellios, 'Oh Dear, What Can the Matter Be?', 21-2 (unpublished
paper, copy on file with author)).







2003 Will the High Court 'Wakim' Chapter II of the Constitution? 469
____________________________________________________________________________________


depend on a particular conception of judicial power, which in turn rests on policy
considerations such as the need for finality in litigation.127 In other contexts, members
of the High Court have explicitly acknowledged that 'matter' takes its content from the
concept of judicial power.128 For those reasons, accrued jurisdiction can (in my view)
be more convincingly explained as a pragmatic doctrine designed to reduce the
duplication of proceedings between federal and State courts, and to reduce the
possibility of inconsistent findings.129 That rationale is essentially the same as the
rationale given in Fukusato for why it was permissible for the Commonwealth DPP to
prosecute State offences in that case together with Commonwealth offences.130


Other analogies: excess capacity and Kathleen Investments
Apart from an analogy with accrued jurisdiction, it might be possible to rely on the so-
called 'excess capacity' doctrine. Although rather uncertain in content, that doctrine
suggests that the Commonwealth executive may sometimes engage in activities
outside Commonwealth power in order to preserve its capacity to engage in activities
within power when the occasion arises.131 An analogy might even be drawn with
remarks by Mason J in Kathleen Investments (Aust) Ltd v Australian Atomic Energy
Commission,132 who held that a Commonwealth statutory body may validly acquire
shares in a company that engages in activities both within and outside the statutory
body's functions, provided it can be shown that the purchase of shares in that company
was for the purpose of giving effect to the body's statutory functions.


(ii) Personal capacity
A second possibility is that, even if State functions could not be conferred on the
Commonwealth executive as such, there would be scope for Commonwealth officers to


_____________________________________________________________________________________
127 The minority in Abebe v Commonwealth (1999) 197 CLR 510 went further and held that, not


only could a federal court be given jurisdiction to determine the whole of a dispute between
parties, but it must have authority to determine the whole dispute. Their reasoning
explicitly relies on the requirement that courts make 'final' decisions, and the importance of
preventing fragmentation of the legal process: 555 [119], 557–8 [126]–[127] (Gaudron J), 572
[170]–[171], 574–5 [176], [178] (Gummow and Hayne JJ).


128 In particular, in considering whether the requirement for a 'matter' imports certain aspects
of standing: see Truth About Motorways Pty Ltd v Macquarie Infrastructure Investment
Management Ltd (2000) 200 CLR 591 ('Truth About Motorways'), 610 [42] (Gaudron J); Re
McBain; Ex parte Australian Catholic Bishops Conference (2002) 209 CLR 372, 405 [61]
(Gaudron and Gummow JJ); see also 459 [243] (Hayne J).


129 See Philip Morris (1981) 148 CLR 457, 513–14 (Mason J); see also United Mine Workers of
America v Gibbs, 383 US 715, 726 (1966) (justification for so-called pendent jurisdiction 'lies
in considerations of judicial economy, convenience and fairness to litigants'). Viewing
accrued jurisdiction as a pragmatic doctrine would simplify discussion of issues such as
whether accrued jurisdiction is 'discretionary', and the time at which accrued jurisdiction is
attracted by a federal defence (ie whether federal jurisdiction is taken to exist from the
commencement of the proceedings).


130 See above, text accompanying n 45.
131 See, eg, Attorney-General (Vic) v Commonwealth (1935) 52 CLR 533 ('The Clothing Factory


Case'); Re K L Tractors Ltd (1961) 106 CLR 318, 334 (Dixon CJ, McTiernan and Kitto JJ), as
explained in Leslie Zines, The High Court and the Constitution (4th ed, 1997) 261–2.


132 (1977) 139 CLR 117, 154–5; see also Hill, 'Hughes and the Future of Co-operative Schemes',
above n 17, 493–4.
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perform State functions in their personal capacity.133 This may be what the joint
judgment in Hughes had in mind when referring to Commonwealth officers
'accept[ing] appointments in addition to their Commonwealth appointments'.134


Indeed, in Cram,135 the High Court appeared explicitly to accept the possibility that a
Commonwealth body could perform State functions 'in some different capacity'.
Admittedly, Cram involved statutory authorities, which of course do not have personal
capacities. However, the bodies in question were jointly established by both
Commonwealth and State legislation,136 which meant that (like a natural person) they
had legal capacities that did not depend on Commonwealth legislation.


'Incompatible' functions?
The argument that a Commonwealth officer could perform State functions in a
personal capacity is analogous with the doctrine that federal judges can perform some
non-judicial functions in their personal capacity that cannot be conferred on a federal
court itself.137 However, this analogy does not mean that a Commonwealth officer
could not perform State functions that were 'incompatible' with his or her
Commonwealth functions. In the Chapter III context, the incompatibility test is
designed to uphold public confidence in the independence of the judiciary from the
government (in particular, the executive, but also the Parliament). That conception of
incompatibility could not be easily translated into the context of executive
governments, because it is doubtful whether public perceptions of the independence of
Commonwealth and State governments are relevant.138


There are difficulties even with narrower conceptions of incompatibility, such as
whether a Commonwealth officer had such a permanent and complete commitment to
the performance of State functions that the further performance of Commonwealth


_____________________________________________________________________________________
133 In this sense, the position of a Commonwealth officer may be different from the position of


a Commonwealth statutory authority (see above n 66, discussing Macleod).
134 Hughes (2000) 202 CLR 535, 553 [31]. It may also be what McMurdo P had in mind in stating


that officers of the Commonwealth DPP could only prosecute State offences in the name of
the State, and not the Commonwealth (see above, text accompanying n 51).


135 (1987) 163 CLR 117, 128. The consequence in Cram of a Commonwealth officer performing
functions in a different capacity was that the officer would fall outside s 75(v) (although the
officer would presumably be subject to State judicial review). There is a real question,
however, whether a Commonwealth officer performing State functions in a personal
capacity would also fall outside s 75(v).


136 See s 30 of the Coal Industry Act 1946 (Cth) and s 36 of the Coal Industry Act 1946 (NSW)
(Coal Industry Tribunal) and s 37 of the Commonwealth Act and s 43 of the NSW Act
(Local Coal Authority).


137 A Chapter III court may only perform non-judicial functions that are incidental to the
exercise of federal judicial power: R v Kirby; Ex parte Boilermakers' Society of Australia (1956)
94 CLR 254 ('Boilermakers'). The non-judicial functions that federal judges may perform in a
personal capacity include issuing telecommunication interception warrants (see, eg, Grollo
v Palmer (1995) 184 CLR 348).


138 Even in the Ch III context, the usefulness of 'public confidence' as a criterion has been
questioned: see Elizabeth Handsley, 'Public Confidence in the Judiciary: A Red Herring for
the Separation of Judicial Power' (1998) 20 Sydney Law Review 183; see also Nicholas v The
Queen (1998) 193 CLR 173, 197 [37] (Brennan CJ, with Hayne J agreeing on this point: 275–6
[242]).
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functions was impracticable,139 or whether the performance of State functions
'alter[ed], impair[ed] or detract[ed] from'140 the performance of the officer's
Commonwealth functions. Both of these tests seem to turn on an assessment of
whether Commonwealth resources are being inappropriately diverted towards the
performance of State functions, whereas the courts are traditionally reluctant to
interfere with the allocation of public moneys by the elected branches of
government.141 While it is relevant to ask whether a State function is 'conducive to or
consistent with' the objects for which federal powers were vested in a Commonwealth
body,142 a State function can hardly be inconsistent with those federal objects if the
performance of the function is authorised by Commonwealth legislation.143


Practical limits
Putting aside a possible limitation based on incompatibility or some like notion, there
are several practical limits on conferring State functions on Commonwealth officers in
their personal capacity. First, it would seem to be necessary for an officer's
performance of State functions, even in a personal capacity, to be authorised by
Commonwealth legislation.144 For one thing, legislation would authorise the officer
expending Commonwealth funds on performing State functions.145 Legislative
approval would also overcome an argument that the Commonwealth officer is
impliedly prohibited from performing additional State functions by other
Commonwealth legislation146 or the common law doctrine of incompatible offices.147


_____________________________________________________________________________________
139 See the first type of incompatibility identified in Wilson v Minister for Aboriginal and Torres


Strait Islander Affairs (1996) 189 CLR 1, 14 (Brennan CJ, Dawson, Toohey, McHugh and
Gummow JJ) ('Wilson').


140 See the test of s 109 inconsistency posed in Telstra v Worthing (1999) 197 CLR 61, 76 [28] (the
Court), quoting Victoria v Commonwealth (1937) 58 CLR 618, 630 (Dixon J).


141 See, eg, Dietrich v The Queen (1992) 177 CLR 292, where all judges held that an accused did
not have a common law right to be represented at public expense. See also Graham Barclay
Oysters Pty Ltd v Ryan (2002) 194 ALR 337, 340–1 [6]–[7] (Gleeson CJ) decisions on
allocation of revenue cannot be reconsidered by courts in an assessment of whether the
government's behaviour was reasonable for the purposes of a negligence claim.


142 See above, text accompanying n 42 (the approach of Brennan J in Duncan and Davies JA in
Fukusato).


143 Admittedly, the Commonwealth provision authorising the performance of State functions
and the Commonwealth provisions setting out the body's Commonwealth functions may
require some sort of 'reading together' (as to which, see Project Blue Sky v Australian
Broadcasting Authority (1998) 194 CLR 355, 381–382 [69]–[71] (McHugh, Gummow, Kirby
and Hayne JJ); Re The Maritime Union of Australia; Ex parte CSL Pacific Shipping Inc (2003)
200 ALR 39, 46–7 [28]–[29] (the Court)).


144 See Cram (1987) 163 CLR 117, 128 (the Court).
145 A Commonwealth law permitting Commonwealth funds to be spent on performing State


functions would be supported by s 81 of the Constitution (see Hill, 'Revisiting Wakim and
Hughes', above n 13, 210).


146 For example, Commonwealth public servants employed under the Public Service Act 1999
(Cth) are engaged by the Agency Head 'for the purposes of the Agency' (s 22(1)). Moreover,
without an express authorisation, there may be some doubt whether the State function was
'conducive to or consistent with' the officer's Commonwealth functions (see above, text
accompanying nn 142–143).


147 The common law doctrine of incompatibility vacates an office to which a person is
appointed if the person accepts another office and the duties of the two offices cannot be
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A second practical limit is that the State Act should express a clear intention that the
State function is conferred on the Commonwealth officer in a personal, rather than an
official, capacity. There might otherwise be a presumption that any function conferred
on a Commonwealth officer is intended to be conferred on the officer in his or her
official capacity.148 Finally, if a Commonwealth officer were to perform some functions
in a personal capacity and some functions in a Commonwealth capacity, the need for
the officer to distinguish between, and separate, the State and Commonwealth
functions149 might undermine the effectiveness of having the same person perform
both functions. However, that difficulty arises whenever a Commonwealth officer
performs a State function (whether or not in a personal capacity), and can only be
overcome by the sorts of provisions contained in the former Corporations Law scheme,
which endeavoured to 'federalise' the Corporations Law.150


(C) Conferring State power: summary
In this part of the article, I asked whether the States could confer functions on the
Commonwealth executive that the Commonwealth could not confer itself. It could be
argued that the conferral of these functions would impermissibly affect
Commonwealth executive capacities, contrary to Re Residential Tenancies Tribunal
(NSW). I have suggested, however, that the States do not impermissibly 'affect'
Commonwealth executive capacities by supplementing those capacities, at least when
Commonwealth legislation authorises the performance of these additional State
functions. A second argument is that permitting the Commonwealth executive to
perform State functions that go beyond the scope of Commonwealth legislative power
would undermine the federal division of executive power. That argument turns on
whether the political process is seen as providing a sufficient check on the transfer of
functions between the Commonwealth and State executive governments.


However, even if the High Court were to 'Wakim' federal executive power, one
could still argue that the Commonwealth could authorise its executive to perform
otherwise purely State functions when those functions were 'conducive' or 'incidental'
to the performance of Commonwealth functions. There may also be scope for State
functions to be conferred on Commonwealth officers in their personal capacity.


_____________________________________________________________________________________
faithfully and impartially discharged by the same person (see, eg, Wilson (1996) 189 CLR 1,
15 (Brennan CJ, Dawson, Toohey, McHugh and Gummow JJ), and the authorities cited).
This common law doctrine can be overridden by legislation, unlike the constitutional
notion of incompatibility developed in the Ch III context.


148 By analogy, there is a presumption that any new jurisdiction conferred on an established
court is conferred on the court 'exercising its known authority according to the rules of
procedure by which it is governed and subject to the incidents by which it is affected'
(Electric Light and Power Supply Corporation Ltd v Electricity Commission of NSW (1956)
94 CLR 554, 559 (the Court)).


149 Indeed, without an express statement of intention, the courts might not imply an intention
that State functions are exercised in a personal capacity unless the officer is required to
perform the Commonwealth and State functions in isolation from each other (see Cram
(1987) 163 CLR 117, 128–9).


150 The validity of these provisions was upheld in Hughes, although the Court was critical of
the drafting (see Hill, 'Hughes and the Future of Co-operative Schemes', above n 17, 480–1).
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4 CAN COMMONWEALTH EXECUTIVE POWER BE VESTED IN A
STATE?


So far I have concentrated on one aspect of applying Wakim-style reasoning to
Chapter II of the Constitution: that the Commonwealth executive could exercise only
Commonwealth executive power, and not State executive power. There may, however,
be a flip-side to the Wakim coin. Unlike Chapter III of the Constitution (specifically,
s 77(iii)151), Chapter II does not make express provision for the Commonwealth to
confer power on the States. Accordingly, there would at least be an argument that
Commonwealth executive power must be exercised by the Commonwealth executive,
and by no-one else. There is some authority suggesting that the Commonwealth may
confer functions on the executive government of a State (particularly with the consent
of the State),152 but that authority is by no means conclusive. For example, in Aston v
Irvine,153 the High Court held that a State magistrate could validly indorse inter-State
extradition warrants under s 18 of the Service and Execution of Process Act 1901 (Cth)
because the 'use of these powers involves an independent responsibility and does not
involve the executive power of the Commonwealth'. While that statement has received
various (not entirely satisfactory) explanations,154 it is notable that the Court did not
simply hold that it is permissible for State officers to exercise Commonwealth
executive power.


_____________________________________________________________________________________
151 Which provides that the Commonwealth Parliament may invest any court of a State with


federal jurisdiction with respect to the matters set out in ss 75 and 76 of the Constitution. In
fact, the absence of a s 77(iii) equivalent is a reason not to apply Wakim–style reasoning to
Chapter II of the Constitution (see below, text accompanying nn 243–245).


152 See, eg, James v Commonwealth (1928) 41 CLR 442, 459–60 (Higgins J), 463–4 (Starke J)
(Commonwealth regulations could confer authority on State body to grant licences under
Commonwealth law); Aston v Irvine (1955) 92 CLR 353, 364–5 (the Court) (Commonwealth
legislation can authorise State magistrates to indorse warrants for apprehension in the State
of a person from another State); Conroy v Carter (1968) 118 CLR 90, 101–2 (Taylor J, with
Barwick CJ, McTiernan and Menzies JJ agreeing on this point: 96, 96, 104, and Kitto and
Windeyer JJ agreeing generally: 96, 104) (Commonwealth legislation could authorise
making arrangements for State bodies to collect Commonwealth tax as agents for the
Commonwealth); R v Humby; Ex parte Rooney (1973) 129 CLR 231, 239 (McTiernan J), 240
(Gibbs J), 245–6 (Stephen J, with Mason J agreeing on this point: 251) (Commonwealth
legislation could provide for maintenance payments to be made to a State body for the
benefit of a party to a marriage).


153 (1955) 92 CLR 353, 365 (the Court).
154 Professor Winterton argues that the powers were delegated (Commonwealth) legislative


power rather than Commonwealth executive power (Winterton, above n 80, 107), while
Professor Richardson argues that the powers were State executive powers rather than
Commonwealth executive powers (J E Richardson, 'The Executive Power of the
Commonwealth' in Leslie Zines (ed), Commentaries on the Australian Constitution (1977) 50,
85). The problem with the first explanation is that indorsing warrants appears to be a clear
example of executive, rather than legislative, power. However, the second explanation
seems to be contrary to the further statement that magistrates are not acting as agents of the
executive government of the State (Aston v Irvine (1955) 92 CLR 353, 364), as noted by
Professor Winterton (above n 80, 290 n 100).
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(A) Conferring Commonwealth power on a State: the case to be met
There is a hint of a requirement that Commonwealth executive power can only be
exercised by the Commonwealth executive in Macleod, when the joint judgment refers
to the Commonwealth executive being 'charged' by s 61 of the Constitution with the
execution and maintenance of the Constitution and Commonwealth laws.155 A
comparable argument has arisen in the United States. Article II, § 3 of the United States
Constitution provides in part that the President 'shall take care that the Laws be
faithfully executed'. Scalia J in particular has held in a number of cases that the 'take
care' clause imposes a non-delegable duty on the federal executive to execute federal
laws, with the consequence that Congress cannot get private citizens to enforce federal
laws by granting a private right of action when the citizen does not have a sufficient
interest to maintain standing.156 While that specific consequence is not relevant to s 61
of the Australian Constitution,157 the underlying argument that the federal executive
government is constitutionally obliged to execute federal laws itself is relevant. In
Australia, there are two constitutional features that might be thought to suggest that
the executive power of the Commonwealth must be exercised by only the
Commonwealth executive government.


(i) Responsible government
First, it could be argued that responsible government requires that Commonwealth
laws be executed by persons who are directly responsible to the relevant
Commonwealth Minister, rather than by State officers who would be answerable to a
State Minister.158 In Egan v Willis,159 Gaudron, Gummow and Hayne JJ noted that


_____________________________________________________________________________________
155 (2002) 211 CLR 287, 292 [7] (Gleeson CJ, Gaudron, McHugh, Gummow, Hayne and


Callinan JJ). See also The Wooltops Case (1922) 31 CLR 421, 440 (Isaacs J) ('Executive action in
relation to a Commonwealth law is clearly outside State jurisdiction and clearly within the
field of Commonwealth jurisdiction. If done at all, it is assumed that the Commonwealth
Government should do it').


156 See, eg, Lujan v Defenders of Wildlife, 504 US 555 (1992), 577 (Scalia J delivering the opinion
of the Court); Federal Election Commission v Akins, 524 US 11 (1998), 36–7 (Scalia J,
dissenting); Friends of the Earth, Inc v Laidlaw Environmental Services (TOC), Inc, 528 US 167
(2000), 209 (Scalia J, dissenting).


157 Cases such as Lujan v Defenders of Wildlife were directly concerned with Article III of the
United States Constitution, which concerns federal courts, and the need for a 'case' or
'controversy', rather than the executive power as such. Moreover, the High Court has
distinguished these American authorities on standing in part because of the different role
of the executive government in the American and Australian systems of government (Truth
About Motorways (2000) 200 CLR 591, 603 [21] (Gleeson CJ and McHugh J), 635 [115]–[116]
(Gummow J), 657 [173] (Kirby J)).


158 See Richardson, above n 154, 85. See also above n 95 (Dennis Rose arguing that responsible
government would prevent a State law from imposing a duty on Commonwealth officers).
In NEAT Domestic Trading Pty Ltd v AWB Limited (2003) 198 ALR 179 ('NEAT Domestic'), 202
[96], Kirby J stated in dissent that, '[i]n so far as decisions [of a private body] derive their
necessity or effectiveness … from federal legislation, they may involve the exercise of
public power [and] a minister must be accountable to the Parliament in respect of such an exercise
[of public power]' (emphasis added).


159 (1998) 195 CLR 424, 451 [41]. However, as Egan v Willis concerned responsible government
at the State level, it was not necessary to determine whether that result was consistent with
Ch II of the Commonwealth Constitution.
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Commonwealth–State cooperative legislative schemes involve some departure from
the classical conception of responsible government, because they 'involve the
enactment of legislation by the Parliament which is administered and enforced by
Ministers and officials at another level of government, not responsible to the enacting
legislature'.


Direct political accountability desirable, but not constitutionally required
That departure does not mean, however, that the schemes are invalid. The
Commonwealth Minister would remain accountable to some extent in this situation,
because he or she would need to defend in the Commonwealth Parliament the
arrangements under which Commonwealth laws were being executed by State officers.
Moreover, while responsible government is part of the constitutionally-mandated
system of government at the Commonwealth level,160 it by no means follows that a
court may invalidate legislation that, in the court's view, dilutes the political
accountability required by responsible government. As Professor Winterton argues:


desirable though it might be that the Commonwealth Parliament should be able to
supervise the implementation of its legislation through ministerial responsibility, there is
no justification for entrenching such notions of political good sense in the Constitution
and invalidating legislation on the ground that Parliament has deprived itself (by
legislation which it can repeal at any time) of an opportunity of enforcing ministerial
responsibility. 161


Conventions of responsible government not enforceable by courts
Professor Lindell has argued more generally that the conventions of responsible
government are too uncertain to be the basis of legal obligations or restrictions
enforceable in a court of law, and further that fixing the content of these conventions
would deprive governments of desirable flexibility.162 Both steps in this reasoning
receive support from statements in Re Patterson; Ex parte Taylor,163 which (relevantly)
rejected an argument that responsible government requires that each department be
overseen by a single Minister. Gummow and Hayne JJ observed that '[t]he content of
the various principles and practices which together may be identified in Australia as
comprising "responsible government" is a matter of continued debate between
constitutional lawyers, political scientists and politicians themselves',164 while
Gleeson CJ stated that '[f]or the framers of the Constitution to have descended into
greater specificity [in Chapter II] would have imposed an unnecessary and
inappropriate degree of inflexibility upon constitutional arrangements that need to be
capable of development and adaptability'.165 This reasoning provides general support
_____________________________________________________________________________________
160 See, eg, Lange (1997) 189 CLR 520, 558–9, 561 (the Court).
161 Winterton, above n 80, 104. See also Geoffrey Lindell, 'Book Review: Parliament, The


Executive and The Governor-General' (1983) 6 University of New South Wales Law Journal
261, 263 and Geoffrey Lindell, 'Responsible Government' in Paul Finn (ed), Essays on Law
and Government, Volume 1: Principles and Values (1995) 75, 112 (expressing agreement with
Professor Winterton).


162 Lindell, 'Responsible Government', above n 161, 84–7.
163 (2001) 207 CLR 391.
164 Ibid 460 [212].
165 Ibid 402 [14]; see also 460 [211] (Gummow and Hayne JJ). Similarly, in Egan v Willis (1998)


195 CLR 424, 451 [41], Gaudron, Gummow and Hayne JJ stated that '[i]t should not be
assumed that the characteristics of a system of responsible government are fixed or that the
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for the proposition that responsible government does not require Commonwealth
executive power to be exercised only by members of the Commonwealth executive.


(ii) Constitution, s 75(v)
A second possible argument for requiring Commonwealth executive power to be
exercised by only the Commonwealth executive derives from s 75(v) of the
Constitution. It might be argued that, as s 75(v) guarantees the High Court jurisdiction
to grant administrative law remedies against an 'officer of the Commonwealth' and no-
one else, this is reason to conclude that Commonwealth executive power can only be
exercised by persons who are Commonwealth officers. On decided authorities, an
'officer of the Commonwealth' does not include State officers performing
Commonwealth functions,166 because s 75(v) does not look to the nature of the power,
but rather the nature of the office.167


Section 75(v) only guarantees judicial review if decision made ultra vires
Predicting the implications that might be drawn from s 75(v) of the Constitution
necessarily involves an element of conjecture, because the precise ambit of s 75(v) is
still a matter of some debate. It is clear from Plaintiff S157/2002 v The Commonwealth168


that s 75(v) prevents the Commonwealth from excluding the grant of mandamus,
prohibition or injunction (and ancillary remedies) once 'jurisdictional error' is
established. A question remains, however, whether the Commonwealth can alter the
circumstances that constitute jurisdictional error, or whether s 75(v) guarantees judicial
review whenever a Commonwealth officer commits an error that the common law
would classify as 'jurisdictional'.169 In its terms, s 75(v) merely confers jurisdiction to
_____________________________________________________________________________________


principles of ministerial responsibility which developed in New South Wales after 1855
necessarily reflected closely those accepted at Westminster'.


166 For example, State judges exercising federal jurisdiction are not 'officers of the
Commonwealth' (The Tramways Case (No 1) (1914) 18 CLR 54, 79 (Isaacs J); R v Murray and
Cormie; Ex parte Commonwealth (1916) 22 CLR 437, 452 (Isaacs J), 464 (Higgins J); see also
Trimbole v Dugan (1984) 3 FCR 324, 328 (Woodward J) (Commonwealth authorisation to
perform function under Commonwealth law does not convert State magistrate into an
officer of the Commonwealth). Conversely, Commonwealth officers who are performing
State functions under a cooperative scheme will usually remain within the reach of s 75(v)
(see Cram (1987) 163 CLR 117, 128–31 (the Court); but see above n 149).


167 By contrast, judicial review under the AD(JR) Act looks to the nature of the power exercised
(the decision must be administrative in nature, and made 'under' an enactment). Common
law judicial review also looks to the nature of a power, as judicial review is available if
(1) the decision-maker is empowered by 'public law' (broadly, statute or the prerogative)
(see eg Council of Civil Service Unions v Minister for the Civil Service [1985] AC 374, 409 (Lord
Diplock)) or (2) the decision-maker, although not empowered by public law, is exercising
'public duties' (ie regulatory powers) (see eg R v Panel on Takeovers and Mergers; Ex parte
Datafin Plc [1987] QB 815, 835 (Donaldson MR), 847 (Lloyd LJ)). This aspect of Datafin has
been criticised, on the basis that there cannot be ultra vires if there is no 'vires' to be 'ultra'
(H W R Wade, 'Beyond the Law: A British Innovation in Judicial Review' (1991)
43 Administrative Law Review 559, 562–3, 570).


168 (2003) 195 ALR 24 ('Plaintiff S157/2002'), 45 [75]–[76], 47 [83] (Gaudron, McHugh,
Gummow, Kirby and Hayne JJ); cf 68–9 [160] (Callinan J) (limiting s 75(v) to 'manifest'
errors of jurisdiction).


169 The Court held that s 474 of the Migration Act 1958 (Cth) did not attempt to change the
circumstances which constituted jurisdictional error (ibid 43 [67]–[68] (Gaudron, McHugh,
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grant remedies, and does not guarantee the grounds on which those remedies will be
granted.170 Accordingly, while s 75(v) would be frustrated if the Commonwealth could
remove all grounds of review, it would be a fragile basis on which to 'constitutionalise'
the entire body of administrative law principles. A useful working proposition is that,
at most, s 75(v) entrenches judicial review on the grounds of constitutional or statutory
ultra vires.171 (By 'statutory ultra vires', I mean decisions of a kind outside the
theoretical limits of the decision-maker's powers,172 and do not include so-called
'constructive' failures to exercise jurisdiction that are jurisdictional errors at common
law.173 While the distinction between 'statutory ultra vires' and 'jurisdictional error'
may not be easy to draw,174 a distinction of this kind is required if s 75(v) is not to
constitutionalise all common law grounds of review.175)


Judicial review can be guaranteed for ultra vires without s 75(v)
When State officers are performing functions under Commonwealth legislation, it may
be possible to imply a constitutional right to review decisions made ultra vires on
constitutional or statutory grounds without reference to s 75(v) of the Constitution. If
the alleged defect were that a State officer had exercised a discretion under
Commonwealth legislation in a manner that went beyond Commonwealth
constitutional power, a court might rely on covering clause 5176 and the principle in


_____________________________________________________________________________________
Gummow, Kirby and Hayne JJ) (the general words of s 474 did not purport impliedly to
repeal all statutory limitations or restraints on the exercise of power); see also 35 [34]–[35]
(Gleeson CJ), 69 [162] (Callinan J)). Therefore Plaintiff S157/2002 does not determine the
position if the Commonwealth were to enact a law that, on its proper construction,
provided that an error that the common law would classify as 'jurisdictional' did not
undermine the validity of a decision.


170 See, eg, Deputy Commissioner of Taxation v Richard Walter Pty Ltd (1995) 183 CLR 168, 178
(Mason CJ), 207 (Deane and Gaudron JJ), 219 (Dawson J); Re Refugee Review Tribunal v Aala
(2000) 204 CLR 82, 142 [166] (Hayne J).


171 As argued by Dr Jeremy Kirk, 'Administrative Justice and the Australian Constitution' in
Robin Creyke and John McMillan (eds), Administrative Justice — The Core and The Fringe
(2000) 78, 83–98, especially 93–8.


172 See Craig v South Australia (1995) 184 CLR 163, 177 (the Court); see also s 5(1)(d) of the
AD(JR) Act (which refers to a decision that 'was not authorized by the enactment in
pursuance of which it was purported to be made').


173 At common law, a jurisdictional error includes identifying a wrong issue, asking the wrong
question, ignoring relevant material, and relying on irrelevant material in a way that affects
the exercise of power (see, eg, Minister for Immigration and Multicultural Affairs v Yusuf
(2001) 206 CLR 323, 351 [82] (McHugh, Gummow and Hayne JJ, with Gleeson CJ agreeing:
329 [1])).


174 If nothing else, because all administrative law obligations can be framed as implied limits
on the statutory power conferred: see, eg, Kioa v West (1985) 159 CLR 550, 610–11
(Brennan J); Re Refugee Tribunal; Ex parte Aala (2000) 204 CLR 82, 100–101 [39]–[40]
(Gaudron and Gummow JJ) (discussing natural justice).


175 See above n 170 (s 75(v) guarantees the jurisdiction to grant administrative law remedies,
but not the grounds on which they are granted).


176 Which relevantly provides that the Constitution 'shall be binding on the courts, judges, and
people of every State and of every part of the Commonwealth'. These matters may well
arise under the Constitution or involve its interpretation within s 76(i) of the Constitution
as well. However, this source of jurisdiction is not constitutionally guaranteed, as s 76
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Marbury v Madison177 to draw an implication that enabled an aggrieved person to
challenge the decision (assuming that judicial review was not already available under
Commonwealth or State legislation).178 On the other hand, if the alleged defect were
that the State officer acted outside the functions conferred by statute but within
Commonwealth constitutional power,179 a court might imply a constitutional right of
review from the reference in covering clause 5 to Commonwealth laws being binding
on all people in Australia, together with the rule of law180 (assuming, once again, that
there was no statutory provision for judicial review). While this second argument is
more speculative, it is suggested by statements that the Commonwealth Constitution is
framed against the assumption of the rule of law,181 and also by authorities on the type
of errors that are protected by privative clauses.182


Broader guarantee of judicial review unlikely to rest on s 75(v) alone
Admittedly, if the High Court were to hold that judicial review is impliedly
guaranteed in circumstances beyond constitutional or statutory ultra vires (say, there
_____________________________________________________________________________________


jurisdiction depends on Commonwealth legislation to make it effective (in the case of
s 76(i), s 30(a) of the Judiciary Act 1903 (Cth)).


177 5 US (1 Cranch) 137 (1803); see also Communist Party Case (1951) 83 CLR 1.
178 In British American Tobacco Australia Ltd v Western Australia (2003) 200 ALR 403, the High


Court held that there was a federal right to proceed against a State in constitutional cases
that overrode notice requirements contained in State crown suits legislation. There was
disagreement, however, over whether this federal right to proceed derived from
Commonwealth legislation conferring jurisdiction in constitutional cases (419–20 [60]–[62]
(McHugh, Gummow and Hayne JJ)) or derived from the Constitution itself (409 [15]–[16]
(Gleeson CJ), 442–3 [155] (Kirby J)). By way of comparison, in Commonwealth v Mewett
(1997) 191 CLR 471, a majority of the Court implied a right to proceed against the
Commonwealth directly from the Constitution, particularly s 75(iii) (545-52 (Gummow and
Kirby JJ, with Brennan CJ agreeing generally and Gaudron J agreeing on this point: 491,
531)).


179 What I have termed statutory ultra vires: see above, text accompanying n 172.
180 In the narrow sense that government officials must have (constitutionally valid) legal


authority for their actions. Dr Kirk rejects the argument that the rule of law can be used as a
basis for 'constitutionalise' the administrative law grounds of review under s 75(v) of the
Constitution (Kirk, above n 171, 96–8). Even so, his argument that s 75(v) requires judicial
review in cases of constitutional or statutory ultra vires seems to depend on the rule of law
— or at least the narrow conception just identified — being given constitutional effect.


181 Communist Party Case (1951) 83 CLR 1, 193 (Dixon J). In Plaintiff S157/2002, the joint
judgment quoted Dixon J, and stated further that s 75(v) 'is a means of assuring to all
people affected that officers of the Commonwealth obey the law and neither exceed nor
neglect any jurisdiction which the law confers on them' ((2003) 195 ALR 24, 52 [103]–[104]).


182 In particular, so-called 'Hickman' clauses do not protect errors unless the decision (1) was a
bona fide attempt to exercise statutory powers, (2) relates to the subject-matter of the
legislation and (3) is reasonably capable of reference to the statutory power conferred (R v
Hickman; Ex parte Fox and Clinton (1945) 70 CLR 598, 615 (Dixon J)). Each of these provisos
ensures that privative clauses do not protect what I have called 'statutory ultra vires'. While
the construction of 'Hickman' clauses is analytically distinct from the constitutional
requirements for judicial review, some judges have linked the two (Deputy Commissioner for
Taxation v Richard Walter (1995) 183 CLR 168, 211 (Deane and Gaudron JJ); Darling Casino
Ltd v NSW Casino Control Authority (1997) 191 CLR 602, 633 (Gaudron and Gummow JJ); cf
Leslie Zines, 'Constitutional aspects of judicial review of administrative action' (1998)
1 Constitutional Law & Policy Review 50, especially at 53).
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are minimum requirements of procedural fairness that cannot be abrogated), then it
would be more difficult to derive a corresponding implication from s 75(v) of the
Constitution that applied to State officers performing Commonwealth functions. But
even that possibility is not reason for implying from s 75(v) that the executive power of
the Commonwealth can only be exercised by Commonwealth officers. Any implication
that certain grounds of review are constitutionally guaranteed is unlikely to rest on
s 75(v) alone; rather, it would probably derive also from other features of the
Constitution that might be equally applicable to State officers performing
Commonwealth functions. For example, in Re Refugee Review Tribunal; Ex parte Aala,183


Gaudron and Gummow JJ referred to (without commenting further on) an argument
that 'an element of the executive power of the Commonwealth found in Ch II of the
Constitution includes a requirement of procedural fairness'. That implication, if it were
drawn, would qualify any function that could be conferred pursuant to Chapter II of
the Constitution (by making Commonwealth functions subject to a requirement to
provide procedural fairness), whether the function was being performed by a
Commonwealth officer, a State officer, or a private body.


Judicial review against statutory authorities and s 75(iii)
Indeed, s 75(v) of the Constitution, by itself, does not even guarantee judicial review
against all Commonwealth decision-makers. On decided authorities, a body corporate
(such as a Commonwealth statutory authority) is not an 'officer' within s 75(v).184 (As
an aside, that fact strongly suggests that s 75(v) does not require Commonwealth
executive power to be exercised only by Commonwealth officers.) When a decision is
made by a Commonwealth statutory authority, judicial review could only be
constitutionally guaranteed by s 75(iii).185


Plaintiff S157/2002 establishes that certiorari may 'issue in the exercise of jurisdiction
conferred by s 75(iii) of the Constitution',186 but leaves open the question whether the
power to grant certiorari (or other administrative law remedy) is a constitutionally
entrenched aspect of s 75(iii) jurisdiction. Of course, unlike s 75(v), s 75(iii) does not
expressly guarantee the power to grant administrative law remedies. However, it might
be argued that, once the High Court has jurisdiction under s 75(iii), it must have power
to grant whatever relief is necessary to make that grant of jurisdiction effective.187 On
_____________________________________________________________________________________
183 (2000) 204 CLR 82, 101 [42] (with whom Hayne J agreed: 144 [172]).
184 See, eg, Saitta Pty Ltd v Commonwealth (2000) 106 FCR 554, 573 [91] (Weinberg J); Electricity


Supply Association of Australia Ltd v Australian Competition and Consumer Commission (2001)
113 FCR 230, 257 [96] (Finn J); McGowan v Migration Agents Registration Authority
[2003] FCA 482 (Unreported, Branson J, 20 May 2003), [26]. The contrary view, however, is
that the Commonwealth should not 'be competent to remove its agencies from the reach of
s 75(v) by the simple expedient of corporatising them' (Mark Aronson and Bruce Dyer,
Judicial Review of Administrative Action (2nd ed, 2000) 28).


185 A Commonwealth statutory authority would almost certainly be 'the Commonwealth' for
the purposes of s 75(iii) (see, eg, Edensor Nominees (2001) 204 CLR 559, holding that ASIC is
the Commonwealth). However, often a company would not be (see SGH Ltd (2002)
210 CLR 51, holding that SGH Ltd was not 'the State' for the purposes of s 114 of the
Constitution, even though Queensland exerted a high degree of control over the company).


186 (2003) 195 ALR 24, 46 [80] (Gaudron, McHugh, Gummow, Kirby and Hayne JJ).
187 See, by analogy, R v Cook; Ex parte Twigg (1980) 147 CLR 15, 25–6 (Gibbs J, with Barwick CJ,


Stephen, and Mason JJ agreeing: 18, 29, 29), 32–3 (Aickin J) (once the High Court has
jurisdiction under s 75(v), it has power to grant certiorari as an ancillary remedy). See also,
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the other hand, it could also be argued that, if the High Court does not have power to
grant relief, then it does not have jurisdiction either, because there is no 'matter'.188


More generally, it seems undesirable if the availability of relief could depend on
whether Commonwealth legislation conferred the decision-making function on a
statutory authority or a Commonwealth officer.189 Intuitively, it seems that an
injunction should be available to prevent 'fraud, bribery, dishonesty or other improper
purpose',190 regardless of whether the fraud is committed by, say, an officer of ASIC,
or by ASIC itself.191 That intuition draws attention away from the specific terms of
s 75(v) of the Constitution, and towards more general notions about the nature of
executive power and the rule of law. Those notions could apply equally to State
officers performing functions conferred by Commonwealth legislation.192


_____________________________________________________________________________________
by analogy, Commonwealth v Mewett (1997) 191 CLR 471, 550–1 (Gummow and Kirby JJ);
Blunden v The Commonwealth [2003] HCA 73 (Unreported, Gleeson CJ, Gummow, Kirby,
Hayne, Callinan and Heydon JJ, 10 December 2003), [43] (Gleeson CJ, Gummow, Hayne,
and Heydon JJ) (s 75(iii) jurisdiction cannot be defeated by Commonwealth immunity of
suit).


188 See L J W Aitken, 'The High Court's Power to Grant Certiorari — the Unresolved Question'
(1986) 16 Federal Law Review 370, 377–8. See also, by analogy, Abebe v The Commonwealth
(1999) 197 CLR 510, 529 [36] (Gleeson CJ and McHugh J) (a 'matter cannot be defined
without reference to the remedy). Currently, however, the Court has statutory power to
grant administrative law remedies in the exercise of s 75(iii) jurisdiction (see ss 31–33 of the
Judiciary Act 1903 (Cth)).


189 Particularly given the substantial overlap between s 75(iii) and s 75(v) (see particularly
Deputy Commissioner for Taxation v Richard Walter (1995) 183 CLR 168, 204–5 (Deane and
Gaudron JJ), also 179 (Mason J), 221 (Dawson J); see also Crouch v Commissioner for Railways
(Qld) (1985) 159 CLR 22, 40–2 (Mason, Wilson, Brennan, Deane and Dawson JJ)).


190 See Plaintiff S157/2002 (2003) 195 ALR 24, 46 [80] (Gaudron, McHugh, Gummow, Kirby and
Hayne JJ) (s 75(v) guarantees the availability of an injunction against a Commonwealth
officer for fraud etc).


191 If a Commonwealth Act confers the decision-making function on a statutory authority, it
may not be permissible to bring an action against an officer of the statutory authority (see,
eg, Vietnam Veterans' Affairs Association v Cohen (1996) 70 FCR 419, 432–3 (Tamberlin J) (the
purported action against the officer was a 'colourable' attempt to bring the action within
the Federal Court's jurisdiction)). But see below, n 195 (pendent party jurisdiction).


192 In Plaintiff S157/2002, the joint judgment referred not only to s 75(v), but also to s 75(iii)
(which confers original jurisdiction on the High Court in matters in which the
Commonwealth is a party: (2003) 195 ALR 24, 45 [73], 46–7 [80]), s 76(i) (which enables the
Commonwealth to grant original jurisdiction on the High Court in matters arising under
the Constitution or involving its interpretation: 47 [80]), the principle that a non-judicial
body cannot conclusively determine the limits of its jurisdiction (45 [73], 50 [98]; see also 27
[9] (Gleeson CJ)), and even the requirement that legislation determine 'the content of a law
as a rule of conduct or a declaration as to power, right or duty' (51 [102], quoting
Commonwealth v Grunseit (1943) 67 CLR 58, 82 (Latham CJ)). These additional factors would
be relevant to State officers performing Commonwealth functions (although, with s 75(iii),
some ingenuity would be needed with the phrase 'a person … being sued on behalf of the
Commonwealth').
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Section 75(v) does not limit Commonwealth executive power to Commonwealth
officers
Once again, I am not arguing that the High Court should draw any of these
implications. Rather, I am responding to the possible argument that the presence of
s 75(v) of the Constitution indicates that the executive power of the Commonwealth
must only be exercised by Commonwealth officers. The significant point for present
purposes is that, even if the Court were to draw an implication that judicial review was
constitutionally required in certain circumstances, the implication need not depend on
s 75(v).193 That in turn means that the implication need not be confined to
Commonwealth officers. Alternatively, and more directly, if the fact that s 75(v) does
not apply to State officers performing Commonwealth functions were a problem, then
the Court could expand its interpretation of 'officer of the Commonwealth' to include
any person or body performing functions under Commonwealth legislation.194 Either
way, s 75(v) would not be reason to draw an implication that State officers cannot
exercise the executive power of the Commonwealth.195


(B) Consequences: when does the Commonwealth confer executive power?
If the High Court were to decide that only the Commonwealth executive could exercise
Commonwealth executive power, it may become necessary in a particular case to
determine whether the Commonwealth had purported to confer executive power. It
seems unlikely that the Court would hold that no-one apart from Commonwealth
officers may take steps that assist the execution of Commonwealth laws. For example, I
doubt whether we exercise Commonwealth executive power when we fill out a tax
return, even though the tax return is an essential means by which the Commonwealth
enforces its taxation laws. Professor Winterton describes the executive power of the
Commonwealth as 'generally carrying on the business of the government through the
exercise of powers conferred by the Constitution, by statute or by the prerogative'.196


This general description draws attention to the legal source of power to perform an
activity, although (as will become apparent) that is not the only relevant factor.


_____________________________________________________________________________________
193 In other words, on this view s 75(v) merely makes clear in relation to Commonwealth


officers what could be implied from the Constitution in any event (that decisions made ultra
vires on constitutional or statutory grounds must be reviewable in the High Court).


194 As contended by Aronson and Dyer, above n 184, 28 (contrary to the authorities cited
above nn 166 and 184). In NEAT Domestic (2003) 198 ALR 179, 211 [133], Kirby J stated in
dissent that '[i]n so far as private corporations are entrusted under a statute with public
functions affecting others, they are thereby rendered liable … , depending upon the terms
of the legislation, quite possibly to the writs provided by the Constitution'.


195 Moreover, if a person who is a Commonwealth officer could be properly joined as a second
respondent (say, the Minister administering the Commonwealth Act), the fact that the first
respondent was not a Commonwealth officer would not seem to deprive the High Court of
jurisdiction under s 75(v) of the Constitution (see Saitta Pty Ltd v Commonwealth (2000)
106 FCR 554, 573 [91] (Weinberg J), discussing the equivalent jurisdiction conferred by
s 39B(1) of the Judiciary Act). This is what the Americans call 'pendent party' jurisdiction
(as distinct from 'pendent claim' jurisdiction): see Finley v United States, 490 US 545 (1989);
see also Wakim (1999) 198 CLR 511, 586–7 [144] (Gummow and Hayne JJ). However, the
action against a Commonwealth officer must not be a 'colourable' attempt to attract
jurisdiction (see above, n 191).


196 Winterton, above n 80, 67.
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(i) Analogy: AD(JR) Act and 'under an enactment'
Some more specific guidance can be obtained from cases considering whether State
officers or private bodies are made 'under an enactment' for the purposes of the
AD(JR) Act.197While the questions are not identical, the question of whether a decision
is made 'under [a Commonwealth] enactment' serves as a useful proxy for whether the
decision-maker is exercising Commonwealth executive power. Privative clauses
aside,198 those who exercise Commonwealth executive power should be subject to
federal judicial review, while those who do not exercise Commonwealth power,
should not.199 Moreover, Commonwealth legislation is required to confer
Commonwealth executive power on State officers and private bodies (unlike members
of the Commonwealth executive government, particularly Ministers, who may derive
certain powers directly from the Constitution200). Accordingly, the correlation between
a decision being made under a Commonwealth Act and the conferral of
Commonwealth executive power on a State officer is particularly close.


The High Court has considered whether a decision by someone other than a
Commonwealth officer was made 'under an enactment' in Glasson v Parkes Rural
Distributions Pty Ltd201 and NEAT Domestic Trading Pty Ltd v AWB Ltd.202 In my view,
the effect of those cases can be summarised as follows:


_____________________________________________________________________________________
197 See the definition of 'decision to which this Act applies' in s 3(1) of the AD(JR) Act. There is


no necessary difficulty with action by a State officer or a private body satisfying the other
preconditions of this definition (a 'decision' of 'administrative character').


198 The Commonwealth can limit the scope of judicial review, and may in some situations
exclude judicial review altogether (see below, paragraph containing nn 206–207).
Conversely, the Commonwealth may extend federal administrative law obligations to apply
even when the decision-maker is not exercising Commonwealth executive power. For
example, the Commonwealth can impose administrative law obligations on
Commonwealth officers performing functions under State legislation (see para (ca) of the
definition of 'enactment' in s 3, and sch 3 of the ADJR Act).


199 Of course, s 75(v) of the Constitution (unlike the AD(JR) Act) applies to the exercise of
Commonwealth judicial power as well as Commonwealth executive power. Moreover,
while the decisions of private clubs and associations may sometimes be subject to the
requirements of natural justice, this type of 'judicial review' does not mean that those clubs
or associations are exercising executive power. Rather, natural justice comes to operate on
these clubs or associations by the rules of the body in question being construed (subject to
contrary intention) on the basis that fair procedures are intended (McClelland v Burning
Palms Surf Life Saving Club (2002) 191 ALR 759, 785 [97] (Campbell J) ('McClelland'); see
generally Forbes v New South Wales Trotting Club (1979) 143 CLR 242). That difference is
reflected in the remedies available: instead of the prerogative writs, a plaintiff would obtain
a declaration that the action was wrongful and an injunction against enforcing the decision
(McClelland (2002) 191 ALR 759, 780 [82]).


200 For example, the Attorney-General's capacity to make an extradition request derives from
s 61 of the Constitution, rather than s 40 of the Extradition Act 1988 (Cth) (which provides
that an extradition request by Australia 'shall only be made by or with the authority of the
Attorney-General'): Oates v Attorney-General (Cth) (2003) 197 ALR 105, 114 [39] (the Court).
Although a Minister also has various legal capacities as a natural person, a reference to 'the
Minister' would ordinarily be taken as the Minister in his or her official capacity (cf above
n 148).


201 (1984) 155 CLR 234 ('Glasson').
202 (2003) 198 ALR 179 ('NEAT Domestic').
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(1) A decision is always made 'under' a Commonwealth Act if the Act confers
legal capacity on the decision-maker to make the decision;203


(2) If the Commonwealth Act gives legal effect to a decision, without conferring
legal capacity on the decision-maker, the decision will be made 'under' the Act
if federal judicial review obligations can be sensibly accommodated with the
decision-maker's existing legal obligations.204 That accommodation will
usually be possible if the decision-maker holds a Commonwealth appointment
and is makes the decision in his or her Commonwealth role.


Accommodating federal judicial review with other obligations
I need to expand slightly on this second point. While federal judicial review is
constitutionally guaranteed in some situations,205 there are other situations where the
Commonwealth may be able to exclude federal judicial review altogether.206 In
particular, the Commonwealth may be able to exclude judicial review if a
Commonwealth Act gives legal effect to a decision by someone who is not a
Commonwealth officer, and the Act does not confer power to make that decision. In
that situation at least, it is relevant to ask whether federal judicial review obligations
can be accommodated with the decision-maker's other obligations.207


_____________________________________________________________________________________
203 For example, sometimes Commonwealth legislation is construed as impliedly conferring


power on a decision-maker to make a decision, in order that the decision be made 'under'
the Act and thus subject to review under the AD(JR) Act (see below, n 213). Indeed, if
judicial review is constitutionally required on the grounds of constitutional or statutory
ultra vires (see above, text accompanying nn 176–182), federal judicial review would be
constitutionally required whenever Commonwealth legislation is the source of power.


204 Cf NEAT Domestic (2003) 198 ALR 179, 195 [63] (McHugh, Hayne and Callinan JJ) (judicial
review obligations under the AD(JR) Act could not be sensibly accommodated with the
decision-maker's other obligations under company law). In the particular situation
considered in NEAT Domestic, McHugh, Hayne and Callinan JJ discounted the fact that the
Commonwealth Act gave legal effect to a private company's decision (ibid 193 [54]).
However, I do not think their Honours meant to suggest that a decision is never be made
'under' an enactment if Commonwealth legislation gives legal effect to a decision without
conferring power to make the decision.


205 If a decision is made by a Commonwealth officer, judicial review is guaranteed by s 75(v)
of the Constitution to some extent (see above, text accompanying nn 171–175). It may even
be that some form of judicial review is guaranteed if a Commonwealth Act confers power
on a decision-maker to make a decision (see above, text accompanying nn 176–182).


206 However administrative law obligations are viewed, they can be excluded by (valid)
legislation, either expressly or by necessary implication. If administrative law obligations
are regarded as implied statutory limitations on the functions conferred (see above, n 174)
then the Act might not create those obligations. If, however, administrative law obligations
are seen a free-standing common law obligation, these obligations can be excluded by
(valid) legislation, either expressly or by necessary implication.


207 In my view, this aspect of the joint judgment in NEAT Domestic asks whether the
Commonwealth Parliament intended to exclude federal judicial review. The
Commonwealth would not be taken to have intended to exclude judicial review if that
result would be unconstitutional (cf Residual Assco Group Ltd v Spalvins (2001) 202 CLR 629,
644 [28] (Gleeson CJ, Gaudron, McHugh, Gummow, Hayne and Callinan JJ)).
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Federal judicial review available if decision-maker has a Commonwealth
appointment?
Of course, any attempt to exclude federal judicial review is subject to the general
proposition that the Constitution is enacted against the assumption of the rule of law.208


However, the rule of law does not necessarily require federal judicial review whenever
Commonwealth legislation gives legal effect to a decision. There may be scope for the
Commonwealth to use a decision by a private body or State officer as a 'factum'209 on
which Commonwealth legislation operates, without the decision being subject to
federal judicial review.210


When a Commonwealth Act gives legal effect to a decision, the question of whether
the decision is made 'under' that Act may turn on the connection between the decision-
maker and the Commonwealth. In Glasson, for example, the High Court considered the
source of power to appoint a decision-maker in assessing whether a decision was made
'under' a Commonwealth Act.211 More generally, the courts have tended to ensure that
decisions by Commonwealth officers are subject to federal judicial review, even when
the power to make a particular decision could have been derived from State law212 or
the decision-maker's personal capacity.213 That tendency may extend to persons who
_____________________________________________________________________________________
208 See above, n 181. Brennan J in particular drew an explicit connection between the courts'


role in ensuring that legislation is constitutionally valid and their role in ensuring that
members of the executive do not exceed their statutory authority (see, eg, Attorney-General
(NSW) v Quin (1990) 170 CLR 1, 35 (the duty to pronounce on 'the validity of executive
action when challenged on the ground that it exceeds constitutional power … extends to
judicial review of administrative action alleged to go beyond the power conferred by
statute or by the prerogative or alleged to be otherwise in disconformity with the law')).


209 The 'factum' metaphor is used in the context of the constitutionally-required separation of
judicial power, with some cases holding that Commonwealth legislation which uses the
decision of an administrative body as a 'factum' for creating rights and obligations does not
confer judicial power on the body (see, eg, Rola Co (Australia) Pty Ltd v The Commonwealth
(1944) 69 CLR 185).


210 In NEAT Domestic (2003) 198 ALR 179, McHugh, Hayne and Callinan JJ held that s 57(3B) of
the Wheat Marketing Act 1989 (Cth) could attach legal consequences to a decision of a
private company without the company's decisions being made 'under an enactment' for the
purposes of the AD(JR) Act. Even Kirby J, who dissented on this point, appeared to accept
the possibility that Commonwealth legislation might use a private body's decision as a
'factum', by contrasting the position in that case with a hypothetical Commonwealth Act
that referred to the 'severable conduct of a private corporation' (at 209 [125]).


211 (1984) 155 CLR 234, 241 (the Court) ('When neither the Commonwealth Act nor the scheme
[formulated by the Commonwealth Minister] is the source of the power to appoint the decision-
maker, or the source of his power to make a decision, or the source of the decision's legal
effect, it cannot be said that the decision was made under that enactment' (emphasis
added)).


212 A decision by a Commonwealth officer is usually reviewable in federal courts under s 75(v)
of the Constitution, unless perhaps the officer is performing the State functions 'in some
different capacity' (see above, nn 135, 149 and 166).


213 For example, in Minister for Immigration and Ethnic Affairs v Mayer, Mason CJ, Deane and
Dawson JJ held that s 6A(1)(c) of the Migration Act 1958 (Cth) impliedly conferred power on
the Minister to determine whether an applicant for an entry permit had the status of a
refugee ((1985) 157 CLR 290, 301). They based that conclusion on the fact that the contrary
interpretation would mean (1) the Minister would not be under any obligation even to
consider whether to make a determination, (2) the effectiveness of a decision would
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are not Commonwealth officers, but hold a Commonwealth appointment or otherwise
make a decision on behalf of the Commonwealth executive (such as a State officer with
a dual Commonwealth appointment214).


On this view, the courts would start from the position that decisions by a person
who holds a Commonwealth appointment should be subject to federal judicial review,
in so far as those decisions are made in his or her Commonwealth role. Consequently,
if Commonwealth legislation gave legal effect to decisions by persons acting pursuant
to a Commonwealth appointment, the decisions would ordinarily be treated as being
made 'under' the Commonwealth Act and subject to AD(JR) Act review. (Conceivably,
a Commonwealth appointment might also mean that the decision-maker was a person
'being sued on behalf of the Commonwealth' within s 75(iii) of the Constitution.)
However, that starting position could be subject to competing considerations, such as
federalism.215 For example, the 'integrity and autonomy' of the States216 might
conceivably require decisions of high level State officials to be judicially reviewable
only at the State level.


(ii) Proposed test (limb I): conferring legal power on State officer
Applying that analysis of Glasson and NEAT Domestic to Commonwealth-State
cooperative legislative schemes, the Commonwealth might be regarded as conferring
Commonwealth executive power on the States if a Commonwealth law confers the
power on a State officer to perform a function or, in some circumstances, if the
Commonwealth law gives legal effect to a decision by a State officer.


Commonwealth can validly supplement State executive capacities
The first limb — whether the Commonwealth has conferred legal power on a State
officer — might be thought to raise similar issues to the situation already considered of


_____________________________________________________________________________________
depend on whether it complied with the statutory requirement to be in writing, and (3) the
statutory provision could be deprived of any content by a mere administrative decision
discontinuing the current arrangements, or allocating the decision-making function to
someone other than the Minister.


214 For example, as part of the joint Commonwealth-State investigation considered in Ellis,
members of the Australian Federal Police ('AFP') were sworn in as special constables in the
Queensland Police Service ('QPS'), members of the QPS were sworn in as special members
in the AFP, and both AFP and QPS members were appointed to the staff of the then
National Crime Authority, a body established by Commonwealth legislation ((2001)
162 FLR 423, 425–6 [4]–[5]). Similarly, ss 6(1)(m) and 17 of the DPP Act permit the
Commonwealth DPP and staff to hold appointments under State law.


215 The rule of law is subject to federalism, in the sense that the Commonwealth Constitution
does not contain any requirement for judicial review to be available at the State level (see
below, n 236). Similarly, justiciability doctrines recognise that, in some situations, the rule
of law — in the sense of judicial supervision of government action — gives way to other
interests, such as the need for the executive government to be able to conduct relations
with other countries effectively (see Geoffrey Lindell, 'Judicial Review of International
Affairs' in Brian R Opeskin and Donald R Rothwell (eds), International Law and Australian
Federalism (1997) 160, 188). The formal analysis is that non-justiciable issues do not give rise
to 'matters' (Petrotimor Companhia de Petroleos SARL v Commonwealth (2003) 197 ALR 461,
476–7 [64]–[68] (Black CJ and Hill J)).


216 See above, text accompanying nn 67–68.
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whether the States can supplement the executive capacities of the Commonwealth.217


However, Re Residential Tenancies Tribunal (NSW) does not cast any doubt on the ability
of the Commonwealth to affect the executive capacities of the State, subject to the
Melbourne Corporation doctrine.218


State executive capacities are 'supplemented' if power not shared by natural person
Moreover, there is a different baseline from which to measure whether the State's
executive capacity has been 'supplemented'. In the case of the Commonwealth, the
base-line is, in effect, the scope of its legislative power.219 In the case of the States,
however, the base-line is usually the legal capacity of a natural person.220 So, when a
Commonwealth law confers a power or privilege on the State executive that is not
shared by a natural person, the Commonwealth law would usually be supplementing
the executive capacities of the State. For example, the Commonwealth would be
supplementing the executive capacities of the State by conferring power on State DPPs
to prosecute Commonwealth offences on behalf of the Commonwealth.221


However, there could be situations where Commonwealth is able simply to impose
an obligation on the States to carry out an activity as part of a cooperative
arrangement, without needing to confer the power to do so.222 For example, a
cooperative legislative scheme might enable the Commonwealth to require a State
officer to undertake non-coercive investigation.223 In this situation, the officer would


_____________________________________________________________________________________
217 See above, Part 3(A)(i).
218 (1997) 190 CLR 413, 440 (Dawson, Toohey and Gaudron JJ), and see 425 (Brennan CJ).
219 The weight of authority suggests that the Commonwealth's executive power extends only


as far as its legislative power, including implied legislative powers: see, eg, Duncan (1983)
158 CLR 535, 560 (Mason J) (scope of Commonwealth executive power is ascertained from
the distribution of legislative powers); Ruddock v Vadarlis (2001) 110 FCR 491, 539 [180]
(French J), and the authorities cited; see also Johnson v Kent (1975) 132 CLR 164, 169
(Barwick CJ, with McTiernan and Stephen JJ agreeing generally: 172, and Jacobs J agreeing
on this point: 174).


220 The States also have a number of inherent powers deriving from their status as
governments, but it is unlikely that these powers would be engaged in a Commonwealth–
State cooperative legislative scheme.


221 For example, the prosecution of most offences in Commonwealth places is undertaken by
State DPPs, because the Commonwealth Places (Application of Laws) Act 1970 (Cth) picks up
and applies the criminal law of the surrounding State. The validity of that arrangement was
confirmed in R v Porter (2001) 53 NSWLR 354.


222 It is doubtful, in the light of Melbourne Corporation, whether the Commonwealth could
impose special obligations on the State executive unilaterally. There is also an issue
whether any State approval would need to be contained in legislation, or whether
executive approval is sufficient, given that s 109 of the Constitution is not relevant in this
situation (see Hill, 'Revisiting Wakim and Hughes', above n 13, 207 n 27).


223 Cf above, text accompanying n 80 (Commonwealth law can confer authority on the ACC to
undertake non-coercive investigation of possible breaches of State law). The
Commonwealth Minister may make an arrangement with the appropriate State Minister
for the ACC to receive information or intelligence relating to relevant criminal activities
from the State or State authorities (see s 21 of the ACC Act).
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not be exercising the executive power of the Commonwealth, but relying on his or her
legal capacities as a member of the executive government of a State.224


(iii) Proposed test (limb II): Giving legal effect to a decision by a State officer
The second limb of the test asks whether Commonwealth legislation gives legal effect
to a decision by a State officer.


Distinguishing between imposing obligation and giving legal effect
As a preliminary matter, it is necessary to distinguish between a Commonwealth law
that imposes an obligation on a State officer (which does not confer Commonwealth
executive power), and a Commonwealth law that gives legal effect to action taken by a
State officer (which may). Sometimes the difference between the two is obvious: for
example, a Commonwealth traffic law applying in a Commonwealth place imposes
obligations on a State officer and even attaches legal consequences to action by the
officer (for example, speeding attracts a fine), but the law does not give legal effect to
the State officer's action. Therefore such a law would not purport to confer
Commonwealth executive power on the State officer.


Sometimes, however, the difference between a Commonwealth law imposing an
obligation, and a law giving legal effect to action, is less obvious. For example, the
Commonwealth superannuation surcharge scheme considered in Austin required the
superannuation provider (in the case of State judicial pension schemes, the State) to
perform actuarial calculations that the Commonwealth used to calculate the amount of
tax payable on retirement. South Australia argued that the obligation to prepare
actuarial information was so onerous, and required such professional skill and
judgment, that the State in effect was being obliged to administer the Commonwealth
law. The Commonwealth argued in response that its laws merely imposed a non-
discriminatory obligation on the States to provide certain information (in common
with all superannuation providers), and that the Commonwealth legislation neither
conferred legal capacity on the State to perform the actuarial calculations nor gave
legal effect to the steps taken by the State.225 The majority judges did not have to
resolve this issue, because they held that the Commonwealth tax was invalid for other
reasons.226


Does the State officer have a Commonwealth appointment?
Assuming that Commonwealth legislation does give legal effect to a State officer's
decision, the previous analysis of Glasson and NEAT Domestic suggests that the
relevant factors are (1) whether the State officer has a Commonwealth appointment,


_____________________________________________________________________________________
224 But see below, paragraph containing nn 228–231 (if the Commonwealth Act gives legal


effect to a decision by a State officer who holds a dual Commonwealth appointment, the
Commonwealth Act may be construed as impliedly conferring legal power on the officer to
make the decision).


225 Consequently, the Commonwealth argued, a decision of a State actuary was not made
'under' the Commonwealth Act for the purposes of the AD(JR) Act (cf above, Part 4(B)(i)).
The Commonwealth left open the possibility that judicial review of the State actuary's
calculations might be available under State legislation.


226 See Austin (2003) 195 ALR 321, 373 [181] (Gaudron, Gummow and Hayne JJ). Kirby J, in
dissent, did have to deal with the argument and rejected it (at 397 [274]).
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and (2) whether federal administrative law obligations can be sensibly accommodated
with the corresponding obligations under State law.227


Although a State officer is, by definition, appointed and paid by a State,228 State
officers sometimes have dual appointments under Commonwealth law.229 If the courts
tend to require any decision by a person who holds a Commonwealth appointment to
be subject to federal judicial review,230 that tendency may have implications for the
treatment of decisions by State officers who hold dual Commonwealth appointments.
For example, if a Commonwealth Act gave legal effect to a decision by the State officer
who held a dual Commonwealth appointment, the courts might interpret the
Commonwealth Act as (impliedly) conferring power on the officer to make the
decision (so as to guarantee AD(JR) Act review231), with the further consequence that
the State officer would be taken to exercise Commonwealth executive power.
However, that approach would seem to apply only to decisions that were made
pursuant to the State officer's Commonwealth appointment, and would not require
federal judicial review of decisions that only had consequences under State law.


Accommodating federal and State judicial review obligations
The other factor is whether federal judicial review obligations can be sensibly
accommodated with like State obligations. Subject to two comments, there is no
necessary difficulty with federal judicial review obligations co-existing with like State
obligations. First, the fact that Commonwealth judicial review legislation applied to a
decision by a State officer could conceivably mean that State judicial review is not
applicable, if it were apparent that the Commonwealth intended to 'cover the field' of
judicial review obligations applicable to the decision-maker.232 An intention to cover
the field seems unlikely if a State officer only performs the occasional Commonwealth
function on an ad hoc basis, but might be inferred if, say, a State officer's only functions
were to implement a Commonwealth–State cooperative legislative scheme.233


Secondly, the amenability of a State officer to Commonwealth judicial review could be
affected by the Melbourne Corporation doctrine. For example, as already noted,234 there
_____________________________________________________________________________________
227 See above, text accompanying n 204.
228 At least, these factors determine whether a person is an 'officer of the Commonwealth' (see


above, text accompanying n 166).
229 See above, n 214.
230 As argued above, text accompanying nn 208–214.
231 See the discussion of Mayer above, n 213.
232 Any differences in the judicial review regimes at the Commonwealth and State level would


not necessarily amount to a form of 'direct' inconsistency. By way of comparison, there is
no direct inconsistency between Commonwealth and State legislation that both penalise
the same sort of conduct (even if the penalties are different); instead, the question is
whether the Commonwealth offence was intended to be exhaustive (see, eg, R v Winneke;
Ex parte Gallagher (1982) 152 CLR 211, 218 (Gibbs CJ), 223–4 (Mason J), 235 (Wilson J); see
also R v Loewenthal; Ex parte Blacklock (1974) 131 CLR 338, 346–7 (Mason J, with Barwick CJ
and Jacobs J agreeing on this point: 339, 347–8)).


233 The State officer's authority to make any given decision under a cooperative legislative
scheme might derive from the Commonwealth Act, the State Act, or a combination of both.
The cooperative object of the scheme suggests that the officer's judicial review obligations
should not depend on whether the particular decision happened to be sourced in the
Commonwealth Act or the State Act.


234 See above, text accompanying n 216.
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is a possible argument that the 'integrity and autonomy' of the States would prevent
Commonwealth legislation from imposing administrative law obligations on State
officials engaged at the higher levels of government. If that argument were accepted,
this implication would probably prevent the Commonwealth from conferring
executive power on that official as well.235


Not relevant whether State officer in fact subject to State review
I doubt, however, whether the accommodation of federal and State judicial review
obligations would depend on whether the State officer was in fact subject to State
judicial review. State legislation may validly exclude State judicial review entirely236


(unlike Commonwealth legislation, which must preserve certain minimum
requirements of judicial review237). Moreover, the reason for asking whether federal
judicial review can be accommodated with other legal obligations is to determine
whether the Commonwealth Parliament intended to exclude federal judicial review.238


The intention of the Commonwealth Parliament does not necessarily depend on
whether the decision-maker is subject to other forms of judicial review. Consequently,
it is possible that the Commonwealth could confer executive power on a State officer,
even though the officer is not subject to State judicial review.


Does the decision have any legal effect under State law?
By contrast, it may well be relevant to consider whether the decision of a State officer
that is given legal effect by Commonwealth legislation also has consequences under
State law. I suggested earlier that the Commonwealth could treat the decision of a State
officer as a 'factum' on which Commonwealth legislation operates, without subjecting
the officer to federal judicial review239 (or, I would now add, without requiring the
State officer to exercise Commonwealth executive power). In determining whether a
State officer's decision was a 'factum', it would seem to be highly significant whether
the decision had any legal consequences outside the Commonwealth Act. Imagine, for


_____________________________________________________________________________________
235 See above, text accompanying nn 67–70 (considering whether the converse integrity and


autonomy of the Commonwealth would prevent high level Commonwealth officials from
performing State functions).


236 A State administrative body may make binding determinations of fact or law, because a
State parliament or executive may validly exercise judicial power (Kable v Director of Public
Prosecutions (NSW) (1996) 189 CLR 51). There are, however, recent suggestions from the
NSW Court of Appeal that the appellate system contained in s 73 of the Commonwealth
Constitution might require that decisions on certain 'core matters' be reviewable in State
Supreme Courts (see Mitchforce v Industrial Relations Commission [2003] NSWCA 151
(Unreported, Spigelman CJ, Mason P and Handley JA, 13 June 2003), [120]–[133]
(Spigelman CJ), [147]–[149] (Mason P); cf Michael Sexton and Julia Quilter, 'Privative
Clauses and State Constitutions' (2003) 5 Constitutional Law and Policy Review 69, 74–5).


237 See above, Part 4(A)(ii). However, while it is clear that there is a constitutionally-protected
minimum, it is not presently clear what that minimum is (see Dr Simon Evans, 'Privative
clauses and time limits in the High Court' (2003) 5 Constitutional Law and Policy Review 61,
66 ('s 75(v) remains a guarantee of the rule of law to some uncertain extent')).


238 See above, n 205.
239 See above, text accompanying nn 209–210. That possibility would be especially significant


if Melbourne Corporation were taken to prohibit the Commonwealth from conferring
executive power on a particular State officer (see above, text accompanying n 235), because
Commonwealth legislation could still give legal effect to a decision by the officer.
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example, a complementary Commonwealth-State licensing system (say, gun
registration), where a person who is licensed under the State Act is treated as being
licensed for the purposes of the Commonwealth Act as well. In that situation, it would
be strongly arguable that a State officer's decision was merely a factum on which the
Commonwealth Act operated. By contrast, if there were only a Commonwealth
licensing system, and a State officer was one of the people who could decide whether a
person should be licensed,240 the Commonwealth Act may be taken to confer
Commonwealth executive power on the State officer.


(C) Conferring Commonwealth executive power: summary
This part of the article has considered the other consequence of applying Wakim to
Commonwealth executive power; namely, that the Commonwealth could not confer
executive power on State officers. I have suggested that this consequence is not
required by the Constitution. The principles of responsible government are too
amorphous to provide a basis for invalidating legislation, and conferring
Commonwealth power on State officers would in no way circumvent the judicial
review guaranteed by Chapter III of the Constitution, particularly s 75(v).


If, however, the High Court were to decide to the contrary, the test for when a
decision by a State officer is made 'under an enactment' for the purposes of the
AD(JR) Act could be used to determine whether the Commonwealth had attempted to
confer executive power on a State officer. That test draws particular attention to
whether a Commonwealth Act confers power on a State officer to make a decision.
However, a Commonwealth Act that gave legal effect to a decision by a State officer
might also be taken to confer Commonwealth executive power on the officer,
especially if a State officer held a dual appointment under Commonwealth law.


5 CONCLUSION
This article has reviewed the arguments that could be made to support the application
of Wakim-style reasoning to Chapter II of the Constitution. I have suggested that these
arguments need not be accepted. If they were, however, one implication of that
reasoning would be that the Commonwealth executive could not perform State
functions, subject perhaps to some limited capacity to perform State functions that
were incidental or conducive to Commonwealth functions, or State functions that were
conferred on Commonwealth officers in their personal capacity. Another implication
would be that only the Commonwealth can exercise Commonwealth executive power,
because there is no s 77(iii) equivalent in Chapter II of the Constitution.


Ultimately, of course, the question is not whether the High Court could apply
Wakim-style reasoning to Commonwealth executive power, but whether it should or
will. Apart from general arguments that the courts should prefer a 'cooperative' (or
'concurrent') conception of Australian federation,241 there are two specific factors that,
cumulatively, suggest that the High Court should not take this step.


The first factor is the different levels of independence from the parliament of the
judiciary and the executive. As already noted, the argument that the political process
_____________________________________________________________________________________
240 See, eg, James v Commonwealth (1928) 41 CLR 442, where Commonwealth regulations


conferred authority on State body to grant licences under Commonwealth law.
241 See above, text accompanying nn 13–14.
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provides a sufficient check on the transfer of functions between the Commonwealth
and the States is much stronger in the case of executive power than it was in the case of
judicial power.242


The second factor is that Chapter II of the Constitution, unlike Chapter III, does not
expressly enable the Commonwealth to confer power on the States. While it could be
argued that s 77(iii) of the Constitution indicates that express constitutional authority is
required before one government can confer power on another government,243 I would
contend that s 77(iii) actually tends against applying Wakim-type reasoning to executive
power. In Wakim, the presence of s 77(iii) meant that there was an existing mechanism
to overcome any inconvenience that would follow from requiring a strict separation of
federal and State jurisdiction, because the power to determine both federal and State
claims could be given to State courts.244 With Chapter II, however, there would be no
means to ameliorate the inconvenience that would follow from a strict separation of
Commonwealth and State executive power. Of course, convenience is by no means
determinative, but the Court will usually only interpret the Constitution as requiring an
inconvenient result in order to give effect to values underlying the Constitution, such as
federalism or the rule of law.245


Taking these two factors together, a constitutionally-required separation of
Commonwealth and State executive power would therefore not only lead to possibly
greater inconvenience than the separation of Commonwealth and State judicial power
(because there is no s 77(iii) equivalent), but would also be less likely to serve a
_____________________________________________________________________________________
242 See above, paragraph containing nn 120–122.
243 Some judges held that the express provision for conferring federal jurisdiction on State


courts indicated that the converse process (conferring State jurisdiction on federal courts)
was prohibited (Wakim (1999) 198 CLR 511, 557 [56] (McHugh J); see also Gould v Brown
(1998) 193 CLR 346, 451 [208] (Gummow J)). However, the better view seems to be that
s 77(iii) merely confirmed arguments based on other considerations (see Wakim (1999)
198 CLR 511, 581 [123] (Gummow and Hayne JJ)). It is well settled that the maxim of
expressio unius est exclusio alterius must be applied with care (see, eg, Houssein v Under
Secretary of Industrial Relations and Technology (NSW) (1982) 148 CLR 88, 94 (the Court)).


244 See Wakim (1999) 198 CLR 511, 579 [121] (Gummow and Hayne JJ) ('The fact that there is a
power to invest State courts with federal jurisdiction does not mean that there must be
some capacity to make a reciprocal arrangement'). Similarly, this possibility was used by
Wilson J as reason to reject the need for federal courts' accrued jurisdiction (Philip Morris
(1981) 148 CLR 457, 548 (dissenting)). The counter-argument is that s 77 of the Constitution
also provides for the jurisdiction of federal courts to be made exclusive (s 77(ii)), and that
accrued jurisdiction is necessary to make the conferral of exclusive jurisdiction effective
(see at 514 (Mason J); see also Graeme Hill, 'The Demise of Cross-vesting' (1999) 27 Federal
Law Review 547, 575 (making the same argument in relation to the cross-vesting of State
jurisdiction)).


245 There were strong statements in Wakim that convenience is wholly irrelevant to
constitutional validity ((1999) 198 CLR 511, 540 [2] (Gleeson CJ), 548 [34] (McHugh J), 569
[94] (Gummow and Hayne JJ)). In other cases, however, some members of the Wakim
majority have explicitly used the consequences of alternative interpretations of the
Constitution as a reason to prefer one interpretation over another (see, eg, the cases
collected in Hill, 'Revisiting Wakim and Hughes', above n 13, 215 n 89). That may be all that
McHugh J meant when he stated that '[u]nsatisfactory consequences cannot alter
constitutional meanings but they should make us hesitate before adopting the meaning of a
constitutional provision which is contrary to its text, history and purpose' (Cheng v The
Queen (2000) 203 CLR 248, 298 [149]).
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significant constitutional value (because the political process is a sufficient check to
maintain the federal division of executive power).


The debate therefore seems to turn on fundamental assumptions about the nature
of federation and the roles of courts and the executive. As already noted, however, the
courts rarely articulate, let alone justify, these assumptions.246 Indeed, it is an open
question whether the parameters of traditional legal argument would even address the
underlying reasons for, or causes of, a judge's views on the nature of federation.247 The
text is inconclusive, and the resolutely atheoretical nature of Australian constitutional
law means that precedent provides only a loose constraint on judicial choice (even
putting aside the unlikelihood that a conclusion on the nature of federation could ever
form part of the ratio decidendi of a court's decision). In the United States, the
entrenched division of opinion within the Supreme Court over the States' sovereign
immunity from suit in cases arising under federal legislation248 provides another
reason to doubt whether disagreements over the nature of federation can be resolved
by reference to text, history or precedent. To adapt Oliver Wendell Holmes' famous
aphorism, it may therefore be that the life of the Constitution is not logic, but the judges'
experience.249 If that is so, then litigants may be well advised to hope for the best, and


_____________________________________________________________________________________
246 See above, text accompanying n 15.
247 For example, former High Court Justice Sir Ronald Wilson (also a former Solicitor-General


of Western Australia) stated at the Australian Law Society's 29th Legal Convention at
Brisbane in September 1995 that he had changed his views on the proper scope of the
Commonwealth's external affairs power since his appointment as President of the Human
Rights and Equal Opportunities Commission.


248 Before Nevada Department of Human Resources v Hibbs, 123 S Ct 1972 (2003), Rehnquist CJ,
O'Connor, Scalia, Kennedy and Thomas JJ were in the majority, and Stevens, Souter,
Ginsburg and Breyer JJ were in dissent, in each of these federalism cases: see Seminole Tribe
of Florida v Florida, 517 US 44 (1996) ('Seminole Tribe'), Florida Prepaid Postsecondary Education
Expenses Board v College Savings Bank, 527 US 627 (1999), College Savings Bank v Florida
Prepaid Postsecondary Education Expenses Board, 527 US 666 (1999), Alden v Maine, 527 US 706
(1999), Kimel v Florida Board of Regents 528 US 62 (2000), and Board of Trustees of University of
Alabama v Garrett, 531 US 356 (2001). In Hibbs, however, a majority comprising
Rehnquist CJ, Stevens, O'Connor, Souter, Ginsburg and Breyer JJ upheld the validity of
federal legislation that enabled a person to recover damages in a federal court for a State's
failure to make family care payments as required by federal law. Even then, the opinion of
the Court by Rehnquist CJ was not joined by Stevens J, and both Souter J (with whom
Ginsburg and Breyer JJ joined) and Stevens J wrote separate concurring opinions.
It is true that early cases like Hans v Louisiana, 134 US 1 (1890) and even Seminole Tribe
rested on implications drawn from the 11th Amendment (which provides that '[t]he
judicial power of the United States shall not be construed to extend to any suit in law or
equity, commenced or prosecuted against one of the United States by Citizens of another
State, or Citizens or Subjects of any Foreign State'), rather than federalism as such.) In Alden
v Maine, however, the majority no longer relied on the 11th Amendment, but instead drew
implications from the 'structure and history of the Constitution' (527 US 706 at 733; see also
713 (1999)).


249 Cf Oliver Wendell Holmes, The Common Law (1881) 1 ('The life of the law has not been
logic; it has been experience'). Windeyer J famously described the major change of direction
in the Amalgamated Society of Engineers v Adelaide Steamship Co Ltd (1920) 28 CLR 129
('Engineers' Case') as the result of reading the Constitution 'in a new light' (Victoria v
Commonwealth (1971) 122 CLR 353, 396 ('The Pay-roll Tax Case')).
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prepare for the worst. For governments at least, this article is the first step in the
second part of that prescription.







ALL AT SEA — CONSTITUTIONAL ASSUMPTIONS AND
'THE EXECUTIVE POWER OF THE COMMONWEALTH'


Bradley Selway*


CONSTITUTIONAL ASSUMPTIONS
There has been a vigorous debate both judicially and academically about the correct
approach to constitutional interpretation. An aspect of that debate has involved the
role of assumptions in informing our interpretation of the Constitution. I have argued
elsewhere that 'some assumptions form part of the fabric upon which the written
words of the Constitution are superimposed … where the assumption is integral to a
proper understanding of the structure and text of the Constitution, it can be both used
and applied in constitutional interpretation.'1


The 'executive power of the Commonwealth' is conferred by s 61 of the
Commonwealth Constitution. Section 61 provides that 'the executive power of the
Commonwealth is vested in the Queen and is exercisable by the Governor-General'.
Neither that section nor any other informs us as to what 'the executive power' is. Nor
does the structure of the Commonwealth Constitution provide much of a hint of it.


The term 'executive power' involves a constitutional or political concept. In the
absence of some internal definition of that concept its interpretation necessarily
requires some reference to material extraneous to the Constitution itself — what that is,
and how it might be applicable depends ultimately upon what anterior assumptions
are made by the interpreter.


Other commentators have pointed to the role of assumptions in understanding
federal executive power. Graeme Hill, for example, has pointed out that the question
whether Commonwealth officers can perform State executive functions depends upon
an ancillary assumption about the nature of the federation.2 That ancillary assumption


_____________________________________________________________________________________
* Now Justice Selway of the Federal Court of Australia, Adjunct Professor of Law at the


University of Adelaide. This paper is derived from a paper given at the Annual Public Law
Weekend, Australian National University on 1 November 2002. I acknowledge the
assistance of my Associate, Mr S Hill in checking references and making comments.


1 Bradley Selway, 'Horizontal and Vertical Assumptions within the Commonwealth
Constitution' (2001) 12 Public Law Review 113.


2 Graeme Hill, 'Revisiting Wakim and Hughes: The Distinct Demands of Federalism' (2002) 13
Public Law Review 205, 217–27; Graeme Hill, 'R v Hughes and the Future of Co-operative
Legislative Schemes' (2000) 24 Melbourne University Law Review 478; George Williams,
'Cooperative Federalism and the Revival of the Corporations Law: Wakim and Beyond'
(2002) 20 Company & Securities Law Journal 160; James McConvill and Darryl Smith,
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will be based in part upon the text and structure of the Constitution, but also upon
historical and other considerations.


In this paper I consider the issue of whether the executive power in s 61 includes
the prerogatives of the Crown and, if it does, whether the limitations upon the
prerogative are also applicable to the executive power. This very issue was considered
by the Full Court of the Federal Court in relation to the seizure of the MV Tampa.


THE TAMPA
On 29 August 2001, the MV Tampa, carrying 433 'boat people'3 that it had rescued,
entered Australian territorial waters without permission and anchored some four
kilometres off the shore of Christmas Island. Later that day Australian troops were
landed on the MV Tampa and took control over the movement of people to and from
the ship. This event raised a number of issues as to Australia's obligations at
international law.4 It also raised the question of whether the action was lawful under
Australian law. A Full Court of the Federal Court, comprising Black CJ, Beaumont and
French JJ in Ruddock v Vadarlis, recently considered this question.5


The question of the validity of the seizure of the ship at Australian law involved
two subsidiary questions:
(1) In the absence of any statute did the Commonwealth government have the


power to take over the ship so as to prevent the 'boat people' from landing on
Australian soil?


(2) If there was such a power, had it been abrogated or limited by statute, in
particular, the Migration Act 1958 (Cth)?


Chief Justice Black assumed that any relevant power that the Commonwealth had
was limited to the prerogative at common law. He doubted that such a prerogative
power still subsisted, but held that, even if it did, it had been abrogated by the
Migration Act 1958 (Cth).6


Justice Beaumont agreed with French J.  Justice French, faced with conflicting lines
of authority as to the effect of statutes on the powers exercised by governments,7
_____________________________________________________________________________________


'Interpretation and Cooperative Federalism: Bond v R from a Constitutional Perspective'
(2001) 29 Federal Law Review 75; Alex Da Costa, 'The Corporations Law and Cooperative
Federalism after The Queen v Hughes' (2000) 22 Sydney Law Review 451; Michael Longo, 'Co-
operative Federalism in Australia and the European Union: Cross-Pollinating the Green
Ideal' (1997) 25 Federal Law Review 127.


3 'Unlawful non-citizens', in the language of the Migration Act 1958 (Cth).
4 See, eg, Graham Thom, 'Human Rights, Refugees and the MV Tampa Crisis' (2002) 13


Public Law Review 110; Donald Rothwell, 'The Law of the Sea and the MV Tampa Incident:
Reconciling Maritime Principles with Coastal State Sovereignty' (2002) 13 Public Law Review
85; Francine Field, 'Tampa Case: Seeking Refuge in Domestic Law' (2002) 8 Australian Journal
of Human Rights 157.


5 (2001) 110 FCR 491. Subsequent attempts to obtain leave to appeal to the High Court were
unsuccessful, as subsequent events and legislation had rendered the issues moot.


6 (2001) 110 FCR 491, 500 [26], 500–1 [29], 504 [40], 508 [64].
7 Contrast 'A-G' v De Keyser's Royal Hotel Ltd [1920] AC 508; Brown v West (1990) 169 CLR 195,


202, 204–5; John Goldring, 'The Impact of Statutes on the Royal Prerogative; Australasian
Attitudes as to the Rule in Attorney-General v De Keyser's Royal Hotel Ltd.' (1974) 48
Australian Law Journal 434, on the one hand, with Barton v Commonwealth (1974) 131 CLR
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distinguished between 'prerogative power' and 'executive power'. There were a
number of steps in his Honour's reasoning:
(1) The executive power of the Commonwealth is to be discerned from the


Commonwealth Constitution.8


(2) The executive power of the Commonwealth is not to be determined by
consideration of the royal prerogatives.9


(3) Under s 61 of the Commonwealth Constitution there is a necessary power in the
executive to exclude aliens.10


(4) Given that this power is a necessary implication from the Constitution, it is not
subject to abrogation in the same manner as the royal prerogative.11 It can only
be abrogated by a 'clear [statutory] intent'.12


(5) The Migration Act 1958 (Cth) does not evince such a clear intent.13


There has been some critical analysis of his Honour's reasoning in relation to the
effect of statutes in abrogating the executive power,14 but surprisingly little comment
on the essential step in his Honour's reasoning, that is, that the executive power in s 61
is to be ascertained from within the Constitution itself and that it is not subject to the
common law limitations upon the royal prerogative.


This is somewhat surprising. The vast preponderance of High Court authority is
that the reference to 'executive power' in s 61 of the Constitution includes the
prerogative and is subject to the common law limitations upon it.15 In the recent case
of Oates v Attorney-General (Cth)16 a unanimous High Court treated the common law
prerogative relating to extradition, as it existed pre-federation, as forming part of the
executive power. Most commentators also take the view that the common law
prerogative forms part of the executive power.17


_____________________________________________________________________________________
477 ('Barton'), on the other. The approach in Barton has recently been confirmed by the High
Court: Oates v 'A-G (Cth)' (2003) 197 ALR 105.


8 Ruddock v Vadarlis (2001) 110 FCR 491, 538–9 [179].
9 Ibid 540 [183]. The royal prerogative is the 'historical antecedent' to the power conferred by


s 61: at 538–9 [179].
10 Ibid 541–4 [186]-[197].
11 Ibid 540 [183].
12 Ibid 540–1 [184]-[185].
13 Ibid 544–6 [199]-[205].
14 See, eg, Geoffrey Lindell, 'Reflections on the Tampa Affair' (2001) 4 Constitutional Law &


Policy Review 21; Simon Evans, 'The Rule of Law, Constitutionalism and the MV Tampa'
(2002) 13 Public Law Review 94.


15 See, eg, Farey v Burvett (1916) 21 CLR 433, 452; Commonwealth v Colonial Combing, Spinning
& Weaving Co Ltd (1922) 31 CLR 421, 437, 441–2, 453–4, 461; Barton v Commonwealth (1974)
131 CLR 477, 498; Johnson v Kent (1975) 132 CLR 164, 169; Victoria v Commonwealth (1975)
134 CLR 338, 405–6; NSW v Commonwealth (1975) 135 CLR 337, 373; Koowarta v Bjelke-
Petersen (1982) 153 CLR 168, 211–12, 237; Davis v Commonwealth (1988) 166 CLR 79, 93, 108–
11; Re Residential Tenancies Tribunal; Ex parte Defence Housing Authority (1997) 190 CLR 410,
438; Mann v Carnell (1999) 201 CLR 1, 28–9.


16 (2003) 197 ALR 105.
17 See, eg, George Winterton, Parliament, the Executive and the Governor-General (1983) 27–34;


James Thomson, 'Executive Power, Scope and Limitations: Some Notes from a
Comparative Perspective' (1983) 62 Texas Law Review 559; Harold Renfree, The Executive
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The only citation French J gives as authority for the proposition that the executive
power is not subject to the limitations applicable to the common law prerogative is the
comment of Gummow J, then of the Federal Court, in Re Ditfort; Ex parte Deputy
Commissioner of Taxation.18 In determining whether an exercise of the executive power
was justiciable or not Gummow J commented that one looks, not to the prerogative in
Britain, but


rather to s 61 of the Constitution, by which the executive power of the Commonwealth
was vested in the Crown. That power extends to the execution and maintenance of the
Constitution and of the laws of the Commonwealth and enables the Crown to undertake
all executive action appropriate to the spheres of responsibility vested in the
Commonwealth. 19


The issue in that case was whether or not the exercise of the relevant power was
justiciable, and the comment of Gummow J may be limited to that context.  There may
also be some support for French J in some of the comments of Gummow J in the High
Court in Re Residential Tenancies Tribunal; Ex parte Defence Housing Authority,20 although
again the relevant comments might be directed to the somewhat different problem of
the effect of State laws upon the Commonwealth executive.


THE POSSIBLE ASSUMPTIONS
Notwithstanding that French J claimed that the meaning of s 61 was to be ascertained
within the text of the Commonwealth Constitution it is plain that it cannot be. This is not
an issue which can be resolved by applying some particular rule of constitutional
interpretation. The words 'executive power of the Commonwealth' have no sensible
meaning without some anterior assumption as to what 'executive power' is. That
assumption is not one that can be derived from the text.


There are, in fact, two possibilities.


THE FIRST ASSUMPTION — THE US MODEL
The first is that the phrase should be interpreted in light of United States
jurisprudence. The structure of the Commonwealth Constitution, including the structural
division of the first three chapters into 'The Parliament', 'The Executive Government'
and 'The Judicature', is copied from and closely reflects the similar division in the
United States Constitution. In particular, s 61 of the Commonwealth Constitution is similar
in terms to art 2(1) of the United States Constitution, from which s 61 was derived.
Article 2(1) provides that '[t]he executive Power shall be vested in a President of the
United States of America.'


In relation to judicial power these similarities in text and structure were sufficient to
justify the use of US jurisprudence in interpreting Chapter III of the Commonwealth
Constitution. If a similar use could be made of US authorities in relation to Chapter II it


_____________________________________________________________________________________
Power of the Commonwealth of Australia (1984) 392–7; Leslie Zines, Commentary to H V Evatt,
The Royal Prerogative (1987) C2–C7; Leslie Zines, The High Court and the Constitution (4th ed,
1997) 251–7.


18 (1988) 19 FCR 347, 368–9.
19 Ibid 369.
20 (1997) 190 CLR 410, 469–70.
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would provide considerable support for the approach of French J in Ruddock v
Vadarlis.21


For example, under the United States Constitution the executive powers are defined
from the Constitution itself — they are those powers that are conferred expressly or by
necessary implication on the US President. In determining what those powers might
be, the principle of separation of powers as understood in the United States Constitution
is applied.22 The executive powers and functions of the US President are those that are
necessary for him to fulfil his role of executing the laws and checking and balancing
the powers of the legislative and judicial branches of government. The US executive
powers do not, as such, include any prerogative powers formerly exercised by the
British Crown.23 Indeed, one of the causes of the American Revolution was the
reaction of the colonists to the exercise of those powers.24 The only relevance of
common law prerogative powers to the interpretation of the United States Constitution
is by analogy, and there is some dispute in relation to that.25


If this approach were applicable to the Commonwealth Constitution then the method
of interpretation adopted by French J would be correct. It would not be necessary to
inquire into what prerogative powers the Crown had at common law. Rather, the issue
would be what powers were necessary for the executive to have to fulfil its
constitutional responsibilities. In relation to that question the US Supreme Court has
held that the US executive power does include the power to use armed personnel to
intercept aliens and prevent them landing on US soil.26 The effect of the US approach
has been to 'constitutionalise' executive powers, including executive immunities.27 This
is understood in US jurisprudence as having the consequence that such executive
rights and immunities, to the extent that they can be abrogated by statute, will only be
abrogated if the relevant statutory provision is 'unequivocally expressed'.28


This is the very result reached by French J. But in order to reach that result it is
necessary to make an assumption. That assumption might be that s 61 should be
interpreted in the same way as art 2(1) of the United States Constitution. Or it might be
that the same result is reached because the assumptions applied by the US Supreme
Court in interpreting its Constitution are equally applicable to s 61 of the Commonwealth
Constitution. The point is that the interpretation of the provision does not depend so
much upon the text as upon the relevant assumption.
_____________________________________________________________________________________
21 (2001) 110 FCR 491.
22 Under the United States Constitution the three branches of government are considered as


separate and co-equal institutions. The functions and roles applicable to of each branch is
determined in that context: see Bradley Selway, 'The Rule of Law, Invalidity and the
Executive' (1998) 9 Public Law Review 196, 197–8.


23 See Youngstown Sheet & Tube Co v Sawyer, 343 US 579, 585 (1952); Laurence Tribe, American
Constitutional Law (3rd ed, 2000) vol 1, 633–74; Thomson, above n 17, 572–3.


24 Gordon Wood, 'The Origins of Vested Rights in the Early Republic' (1999) 85 Virginia Law
Review 1421, 1432.


25 Loving v US, 517 US 748, 775–6 (1996); John Yoo, 'The Continuation of Politics by Other
Means: The Original Understanding of War Powers' (1996) 84 California Law Review 167,
221–34.


26 Sale v Haitian Centers Council Inc, 509 US 155 (1993).
27 See Bradley Selway, 'The Source and Nature of the Liability in Tort of Australian


Governments' (2002) 10 Tort Law Review 14, 30–1.
28 See, eg, Lane v Pena, 518 US 187, 192 (1996).
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It would seem clear that French J made an assumption. Indeed, given that the
meaning of 'executive power' cannot be gleaned from the Constitution itself this was
unavoidable. The assumption that his Honour made seems to have been that the
assumptions applied by the US Supreme Court in interpreting its Constitution are
equally applicable to the Australian Constitution. At the very least his Honour seems to
have interpreted s 61 in light of a conceptual separation of the three branches of
government. Consequently, much of his Honour's reasoning is, at the very least,
consistent with US jurisprudence. For example:


While the Executive power may derive some of its content by reference to the royal
prerogative, it is a power conferred as part of a negotiated federal compact expressed in a
written Constitution distributing powers between the three arms of government reflected
in Chs I, II and III of the Constitution and, as to legislative powers, between the polities
that comprise the federation. The power is subject, not only to the limitations as to subject
matter that flow directly from the Constitution but also to the laws of the Commonwealth
made under it. There is no place then for any doctrine that a law made on a particular
subject matter is presumed to displace or regulate the operation of the Executive power
in respect of that subject matter. The operation of the law upon the power is a matter of
construction.
That construction, while governed ultimately by the terms of the statute under
consideration, is informed by a requirement for a clear intention to displace the power.29


The use of US jurisprudence in this context may also obtain some support from
recent comments of the High Court.30 These comments draw attention to the
difficulties in simply applying British jurisprudence relating to 'the Crown' within the
Australian constitutional structure which necessitates a conception of the
Commonwealth and the States as 'organisations or institutions of government
possessing distinct personality'.31 However, it is more likely that those comments
merely draw attention to the tension within the Commonwealth Constitution containing,
as it does, the concept both of a national monarchy and of a federal structure.32


The fundamental difficulty with simply relying on the United States Constitution in
our understanding of the executive power is that the Commonwealth Constitution also
contains the principle of responsible government — a principle that is not contained in
the United States Constitution.33 In light of that principle there is no separation of
powers between the legislative and executive branches of government — at least in
theory the executive is responsible through its Ministers to the legislature.34 The
principle of responsible government is reflected in ss 1, 2, 62, 64 and elsewhere in the
Constitution, although again those provisions only make sense if the person


_____________________________________________________________________________________
29 Ruddock v Vadarlis (2001) 110 FCR 491, 540 [183]–[184].
30 See, eg, State Authorities Superannuation Board (1997) 191 CLR 471, 546; Commonwealth v


Mewett (1997) 191 CLR 471, 546; Commonwealth v Western Australia (1999) 196 CLR 392, 410–
11, 421, 429–36, 467-71; Sue v Hill (1999) 199 CLR 462, 497–503; Re Minister for Immigration
and Multicultural Affairs; Ex parte Lam (2003) 195 ALR 502, 519–20 [74]–[75].


31 Sue v Hill (1999) 199 CLR 462, 501 [91].
32 See Selway, 'Horizontal and Vertical Assumptions within the Commonwealth Constitution'


above n 1, 118–9.
33 Amalgamated Society of Engineers v Adelaide Steamship Co Ltd (1920) 28 CLR 129, 147–8.
34 Egan v Willis (1998) 195 CLR 424, 451–3.
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interpreting them has an understanding of the principle. The Commonwealth
Constitution assumes that understanding.35


THE SECOND ASSUMPTION — BRITISH AND COLONIAL PRACTICE
AND HISTORY
The alternative to the approach of relying upon US jurisprudence is to interpret the
constitutional powers and role of the Commonwealth executive in the light of British
and colonial practice and history. For example, in Re Residential Tenancies Tribunal
(NSW); Ex parte Defence Housing Authority36 Dawson, Toohey and Gaudron JJ held that
the power conferred by s 61 included 'the prerogatives of the Crown because the
setting in which the Crown is invested with executive power is that of the common law
and the prerogatives of the Crown are those rights, powers, privileges and immunities
which it possesses at common law.' This approach is consistent with the principle of
responsible government if only because British and colonial practice and history are
consistent with it.


The relevant constitutional background can be briefly stated. By at least the time of
the Colonial Laws Validity Act 1865 (UK) the basic constitutional structure of the second
British Empire had been established. The 'Imperial' or UK Parliament was sovereign.
The Monarch acted on the advice of her UK Ministers. The Monarch was represented
in the relevant colony by a Governor who acted as her agent and, to the extent that the
Monarch acted on advice, as agent for her UK Ministers. Save to the extent that the
Governor was exercising a function necessarily incidental to the legislative powers of
the relevant colony,37 the Governor was constrained by his instructions and by the
nature of his office.38 Otherwise, the local Governor acted primarily on the advice of
local Ministers.


So understood at federation all prerogative powers were 'Imperial prerogative
powers' (ie to be exercised by the Queen on the advice of her UK Ministers) unless the
prerogatives had been abrogated by legislation (which could be colonial legislation) or
unless the powers were necessary to or had been delegated to the local Governor. In
_____________________________________________________________________________________
35 As does the NSW Constitution: ibid 453, 454, 474.
36 Re Residential Tenancies Tribunal; Ex parte Defence Housing Authority (1997) 190 CLR 410, 438.


Brennan CJ also accepted that the power conferred by s 61 includes the prerogative: at 426.
37 Ah Toy v Musgrove [1888] 14 VLR, 349, 393–6.
38 Musgrave v Pulido [1879] 5 AC 102; R v Sutton (1908) 5 CLR 789, 805; Commonwealth v


Colonial Combing Spinning & Weaving Co Ltd ('Wooltops Case') (1922) 31 CLR 421, 453. This
may not have applied to the Governor-General in relation to the powers and duties
specified in the Constitution itself, such as s 68: see Renfree, above n 17, 138–45. However,
the Letters Patent and the Instructions in relation to the Governor-General, like those in
relation to the State Governors, treated the Governor-General as an agent of the monarch.
This was changed by the Letters Patent of 21 August 1984 (Commonwealth of Australia
Gazette: Special S 334, 24 August 1984): see Donald Markwell, The Crown and Australia
(Paper presented at the Trevor Reese Memorial Lecture, University of London, 1987) 13.
Her Majesty continued to exercise some powers personally until 1987 eg, letters of credence
to newly appointed ambassadors, although apparently on the mistaken view that these
were not powers belonging to the Governor-General under s 61 of the Commonwealth
Constitution: see J G Starke, 'Another Residual Constitutional Link with the United
Kingdom Terminated; Diplomatic Letters of Credence Now Signed by Governor-General'
(1989) 63 Australian Law Journal 149, 149–53.
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the absence of a relevant delegation the prerogative was not colonial 'executive power',
but Imperial executive power exercised personally by Her Majesty on the advice of her
UK Ministers. And even if the power was delegated it could be taken back.


This Imperial history was known and understood by those at the Constitutional
Conventions and formed the background to their deliberations. There is some
suggestion in the Convention debates that the 'executive power' in s 61 of the
Commonwealth Constitution did not include any of the powers comprised within the
prerogatives of the Crown.39 However, this was because those at the Conventions
viewed those powers as being derived from the Queen and thus assignable under s 2
of the Constitution.40 Section 2 provides that the Governor-General shall be Her
Majesty's representative and shall have and may exercise, 'such powers and functions
of the Queen as her Majesty may be pleased to assign him'. This was an obvious
reference to the ordinary and usual colonial practice by which the prerogative powers
of the relevant Governor (other than those granted expressly by statute) were expected
to be defined by Letters Patent and then qualified by Instructions — a practice
subsequently adopted and applied in relation to the Governor-General.41 There is no
suggestion in the Convention debates that the common law limitations upon the
prerogative were no longer applicable to the exercise of "executive power".


Whatever may have been the view as at 1900 of the source of the prerogative
powers, that understanding must now be considered in the light of Australian
independence. In the course of the first four decades of the twentieth century it came to
be accepted that the federal government could exercise all royal prerogatives relevant
to its powers and functions, including the appointment of ambassadors.42 It also came
to be accepted that the federal government, and not the UK government was


_____________________________________________________________________________________
39 See Official Report of the National Australasian Convention Debates, Adelaide, 19 April 1897,


910 (Edmund Barton), cf 914 (Joseph Carruthers). It should be noted that in the course of
debate about s 61 during the Adelaide Convention, Barton commented that the Constitution
had been drafted on the basis that provisions dealing with what were traditionally
prerogative executive powers did not refer to the Executive Council, whilst statutory
executive powers did: see Official Report of the National Australasian Convention Debates,
Adelaide, 19 April 1897, 910–11, 913; John Quick and Robert Garran, The Annotated
Constitution of the Australian Commonwealth (1901) 406. The distinction can be seen between
s 5 (historically a prerogative power) and s 67 (historically a statutory power). If that
distinction holds true then s 61 would include prerogative powers.


40 See Michael Crommelin, 'The Executive' in Gregory Craven (ed), The Convention Debates
1891–1898: Commentaries, Indices and Guide (1986) 127, 132–6. See also Quick and Garran,
above n 39, 699–702. Justice Dawson in Commonwealth v Tasmania (1983) 158 CLR 1, 298–300
held that prerogative powers are conferred by s 2 of the Commonwealth Constitution and by
other express provisions (such as ss 5, 21, 56, 57, 62, 64, 65, 68, 69, 70 and 126) and that
statutory powers are conferred by s 61: see also Daryl Dawson, 'Commonwealth
Prerogatives' in Cheryl Saunders et al (eds), Current Constitutional Problems in Australia
(1982) 62, 64–5.


41 See Bradley Selway, The Constitution of South Australia (1997) 32–4;  Renfree, above n 17,
138–145.


42 Anne Twomey, 'Sue v Hill — The Evolution of Australian Independence' in Adrienne
Stone and George Williams (eds), The High Court at the Cross Roads (2000) 77, 80–7. As to
Australia's recognition as a separate nation in international law, see Brian Opeskin and
Donald Rothwell, 'The Impact of Treaties on Australian Federalism' (1995) 27 Case Western
Reserve Journal of International Law 1, 4.
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responsible for advising the Monarch in relation to matters solely of concern to the
federal government43 and that the Governor-General was responsible to his Australian
Ministers and not to UK Ministers.44 Finally, it came to be accepted that the UK
Parliament would not legislate in matters of concern to the federal government
without the consent of the federal government. The effective independence of the
federal Australian government from the UK government was confirmed45 by the
Statute of Westminster 1931 (UK) which became applicable to the Australian federal
government in 1942.46 Section 4 of that Act provided that the UK Parliament would not
legislate for the Dominion except with its consent.


The result of this historical evolution was that executive powers which, in 1901
were only 'of the Commonwealth' if they were assigned to the Governor-General by
the Imperial authorities became 'of the Commonwealth' because they were
constitutional powers of the Crown necessarily attributable to the Crown in right of the
Commonwealth. It was a necessary consequence of Australian independence that 'the
executive power of the Commonwealth' came to include all of the prerogatives of the
Crown applicable to the Commonwealth.47 And, of course, the recognised
independence of the federal government meant that the Imperial authorities could not
take those powers back.


Barwick CJ described the historical development in New South Wales v
Commonwealth:48


The progression from colony to independent nation was an inevitable progression,
clearly adumbrated by the grant of such powers as the power with respect to defence and
external affairs. Section 61, in enabling the Governor-General as in truth a Viceroy to
exercise the executive power of the Commonwealth, underlines the prospect of
independent nationhood which the enactment of the Constitution provided. That prospect
in due course matured, aided in that behalf by the Balfour Declaration and the Statute of
Westminster and its adoption.
When s 61 of the Commonwealth Constitution is considered in light of the principle of


responsible government, and in light of s 2, and in light of the constitutional history
and context, it seems clear enough that the assumption upon which s 61 is predicated
is that the common law prerogative was expected and intended to form part of the
executive power of the Commonwealth. It would also seem to be clear that there were
_____________________________________________________________________________________
43 Noel Cox, 'The Control of Advice to the Crown and the Development of Executive


Independence in New Zealand' (2001) 13 Bond Law Review 166, 168–175;  Markwell, above
n 38, 9.


44 See the discussion of the 1926 and 1930 Imperial Conferences in Sir Zelman Cowen, 'The
Crown and its Representative in the Commonwealth' (1992) 18(1) Commonwealth Law
Bulletin 303, 309–10.


45 The Statute probably only confirmed existing political relationships, see Kenneth Roberts-
Wray, Commonwealth and Colonial Law (1966) 256.


46 Statute of Westminster Adoption Act 1942 (Cth).
47 Winterton, above n 18, 51 treats this as a change in the common law. I would prefer to


describe it as a development of the common law. But what did not change was the
meaning of either s 2 or s 61 of the Commonwealth Constitution. Of course, related to these
developments the Queen of the United Kingdom in the Commonwealth Constitution was
transformed into the Queen of Australia. However, this probably occurred at a later time
than the development of the meaning of 'executive power of the Commonwealth' in s 61
(maybe not until 1986).


48 (1975) 135 CLR 337, 373.
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two classes of such prerogative powers. First there were those that were necessary for
the Governor-General to have for the proper government of the Commonwealth (as
understood in the Imperial context).49 And secondly there were the Imperial
prerogative powers assigned under s 2 of the Commonwealth Constitution.50 At
federation it was usually necessary to look to the Letters Patent and the Instructions in
order to identify what prerogatives the Governor-General could exercise, and what
not. So, for example, as at 1901 the Governor-General could exercise the prerogative of
mercy to offenders against Commonwealth laws,51 but probably could not exercise
some of the prerogative powers in relation to foreign affairs. However, as the federal
government became more and more independent, so more and more of the prerogative
powers came to be powers that were necessary for the Governor-General to have, in
the sense that it would have been constitutionally inappropriate for the Monarch to
exercise those powers on the advice of her UK Ministers. Once it was necessary for the
Governor-General to have them then they could not be withdrawn under s 2 of the
Commonwealth Constitution. Since Australia has been independent there are no assigned
prerogatives save for some minor exceptions where Her Majesty does not act on advice
(such as the grant of some royal honours). Since that time all prerogative powers have
been those necessary for the Governor-General to have for the proper government of
the Commonwealth.


CONCLUSION
If the meaning of the relevant constitutional provision was sufficiently clear from the
text of the Constitution there would be no need or justification for interpreting the
provision in light of extraneous assumptions. However, there are any number of
constitutional provisions which simply assume that the reader has an understanding of
what is intended and that the reader will interpret the provision in that context. This is
particularly so where the provision contains or includes a concept, including a political
or legal concept. Such provisions must be interpreted in light of the relevant


_____________________________________________________________________________________
49 Acknowledging that these were limited: see Australian Communist Party v Commonwealth


(1951) 83 CLR 1, 230.
50 See Bonanza Creek Gold Mining Co Ltd v The King [1916] AC 566, 580–1, 586–7 ('Bonanza


Creek'). In particular, at 586 the Privy Council, in discussing s 10 of the Canadian
Constitution, contrast that section with s 61 of the Commonwealth Constitution 'which, subject
to the declaration of the discretionary right of delegation by the Sovereign in ch 1, s 2,
provides that the executive power, though declared to be in the Sovereign, is yet to be
exercisable by the Governor-General' (emphasis added). This was apparently the view
taken by most writers at the time of federation, see Evatt, above n 17, 172–5; Quick and
Garran, above n 39, 389–400. To the contrary was Harrison Moore who viewed s 2 as
limited to legislative powers and s 61 as providing for prerogative powers see Harrison
Moore, 'The Commonwealth of Australia Bill' (1900) 16 Law Quarterly Review 35, 37–8, a
view apparently supported by Evatt at 186–7: see Harrison Moore, Studies in Australian
Constitutional Law (2nd ed, 1905) 65–6, a view supported by Evatt: at 186–7. As Winterton
shows in Parliament, the Executive and the Governor General, above n 17, 52, that view cannot
be correct because it is clear that s 2 was intended to include prerogative powers. Winterton
argues that the powers under s 2 must be separate from those under s 61: see at 50–2. This
may be accepted today, but not in 1901, as Bonanza Creek shows.


51 Clause 6 of the Governor-General's Instructions made on 29 October 1900: see Quick and
Garran, above n 39, 399–400.
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assumption, whatever it is. Section 61 of the Commonwealth Constitution is one such
provision.


As discussed, that provision could be interpreted on the assumption that it be
interpreted in the same manner as the similarly drafted provision in the United States
Constitution. If so, then the executive power would not include the common law
prerogative powers of the Crown. Although it is not clear from his reasoning that
French J appreciated that he was interpreting s 61 in light of that assumption, it would
nevertheless appear that he did. His reasoning is certainly consistent with US
jurisprudence. However, it is clear from the overall context that that is not an
appropriate assumption for interpreting s 61 of the Commonwealth Constitution. Rather,
the provision should be interpreted in light of British and colonial history. When so
interpreted it does include the common law prerogatives, or at least such of them as
are applicable to the government of the Commonwealth.


This highlights a basic difficulty. There is an obvious tension in the Constitution
itself between what might be described as its US aspects, including the principles of
separation of powers and federalism and what might be described as its British
aspects, including Parliamentary sovereignty and responsible government. The
meaning of 'executive power' within the Commonwealth Constitution requires the reader
to resolve that tension, one way or another. The debate as to what 'executive power'
means in this context is fundamentally not one about the meaning of constitutional text
or even about constitutional structure — rather it is a debate about fundamental
assumptions.


The problem this causes is that those assumptions are rarely articulated either in
submissions or in judgments. This failure to address the fundamental assumptions
means that the basic issue of disagreement is often not fully addressed or even
identified.


In my view the correct assumption in interpreting s 61 of the Commonwealth
Constitution is that the 'executive power of the Commonwealth' is to be understood in
the context of Imperial and colonial history, including the law relating to the common
law prerogative. Of course, this history does not give the entire and whole meaning.
The text is still determinative where it provides some meaning or implication. For
example, the executive power expressly includes the execution and maintenance of the
laws of the Commonwealth.


On this approach the 'executive power of the Commonwealth' for the purposes of
s 61 of the Constitution would comprise:
(1) Those specific powers given expressly by the Constitution itself (such as ss 5, 21,


56, 57, 62, 64, 65, 68, 69, 70 and 126) or which are implicit within the Constitution
(such as the "nationhood power"),


(2) The power to 'execute and maintain the Constitution and the laws of the
Commonwealth' given by s 61,


(3) The powers conferred by a valid Commonwealth statute,
(4) Any prerogative powers (and, probably, rights) 'related to the Commonwealth',
(5) The necessarily incidental power.


As George Winterton has convincingly shown, when so interpreted the executive
power is subject to the limitations and controls of responsible government and the
separation of judicial power, both of which are implicit within the Commonwealth
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Constitution.52 It is also subject to any statute to the contrary. So understood the
'executive power' conferred by s 61 is not 'constitutionalised' so as to be immune from
legislative or judicial restraint in accordance with the usual understandings of the
common law.


This is a different conclusion as to the meaning of 'the executive power of the
Commonwealth' from that reached by French J in Ruddock v Vadarlis. The difference is
the consequence of making a different assumption as to what considerations are
relevant in determining what executive power is.


Whether the different conclusion I reach as to the meaning of 'the executive power
of the Commonwealth' would result in any difference to the orders actually made by
the majority in Ruddock v Vadarlis is another question for another day.


_____________________________________________________________________________________
52 Winterton, above n 17; see also Leslie Zines, The High Court and the Constitution, above n 17,


262–73.







FEDERAL LIMITATIONS ON THE LEGISLATIVE POWER
OF THE STATES AND THE COMMONWEALTH TO BIND


ONE ANOTHER


Anne Twomey*


INTRODUCTION
The principle that the legislature can enact laws which bind the executive is a familiar
one. The prerogative can be abrogated or abolished by legislation1 and the decisions of
the executive made subject to administrative review.2


More interesting, however, is the relationship within the federation between the
legislature of one polity and the executive of another. To what extent can the laws of
one polity bind the executive of another, or abrogate or abolish its prerogatives?


The High Court, over the last century, has had a very difficult time in answering
these questions. Fundamental though they be to our governmental system, there has
never been a clear and consistent principle established to provide ready answers to
them. After the centenary of federation, one would think we would understand how
the polities within that federation are intended to interact, but we do not.


This article addresses the current state of the law with regard to the power of the
legislature of one polity within the federation to bind the executive government of
another, and the legislative power of one polity to impose a tax upon another. In doing
so it provides critical analysis of the recent High Court judgment in Austin v The
Commonwealth3 and its effect upon the Melbourne Corporation4 principle. It then
analyses the fundamental Cigamatic5 doctrine and addresses its possible replacement
with a reverse application of the Melbourne Corporation principle, as a means of
providing a more coherent basis for determining the difficult question of the extent to
which one polity may legislate to bind or affect another.


_____________________________________________________________________________________
* BA/LLB (Hons) (Melb), LLM (Pub Law) (ANU). This article is a revised version of a paper


given at the Public Law Weekend at the Australian National University in 2002.
1 Attorney-General v De Keyser's Royal Hotel Ltd [1920] AC 508.
2 See, eg, Administrative Decisions (Judicial Review) Act 1977 (Cth); Administrative Decisions


Tribunal Act 1997 (NSW).
3 Austin v Commonwealth (2003) 195 ALR 321 ('Austin').
4 Melbourne Corporation v Commonwealth (1947) 74 CLR 31 ('Melbourne Corporation').
5 Commonwealth v Cigamatic Pty Ltd (In Liquidation) (1962) 108 CLR 372 ('Cigamatic').
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POWER OF THE COMMONWEALTH PARLIAMENT TO ENACT LAWS
BINDING ON THE STATE EXECUTIVE
The High Court's initial constitutional approach to the issue of federalism was to
establish an implied immunity of instrumentalities, so that at least in the exercise of
their 'governmental' functions, neither the Commonwealth nor State executive
governments could be affected by the laws of the other.6 This implication was
overturned by the Engineers’ Case, so that the laws of the Commonwealth and the
States have full operation within the subjects upon which they have power to legislate,
subject to the application of s 109 to resolve inconsistent laws.7 Commonwealth laws
could therefore bind the States and State laws could bind the Commonwealth.


The Engineers' Case left open the possibility that different considerations may apply
to discriminatory laws, and laws concerning taxation or the prerogative.8 Laws
concerning taxation are discussed below. Subsequent cases have also held that the
Commonwealth may make laws affecting the prerogative of a State.9


The category of discriminatory laws was explored in Melbourne Corporation.10 There
a majority of the Court identified an implied limitation on the Commonwealth
Parliament's power to legislate with respect to the States. The implied limitation is
derived from the federal system of government which requires the existence of
separate governments exercising independent functions.11 The nature of this
limitation, however, varied in the judgments. Justice Dixon referred to 'a law which
discriminates against States' or which 'places a particular disability or burden upon an
operation or activity of a State' and 'upon the execution of its constitutional powers.'12


Justice Starke referred to a law which 'curtails or interferes in a substantial manner
with the exercise of constitutional power' by a State.13 Justice Rich referred to laws
which 'single out' the States and impose on them restrictions which prevent them from
performing the normal and essential functions of government, or laws of general
application which would have this effect.14 Justice Williams referred to the exercise of
power 'for the purpose of affecting the capacity of the other to perform its essential
governmental functions.'15 Chief Justice Latham focused upon issues of
characterization, to determine whether the Commonwealth law was one with respect


_____________________________________________________________________________________
6 D'Emden v Pedder (1904) 1 CLR 91; Federated Amalgamated Government Railway and Tramway


Service Association v New South Wales Traffic Employees Association (1906) 4 CLR 488.
7 Amalgamated Society of Engineers v Adelaide Steamship Co Ltd (1920) 28 CLR 129, 155 (Knox


CJ, Isaacs, Rich and Starke JJ) ('Engineers' Case').
8 Ibid 143–4, 156–7 (Knox CJ, Isaacs, Rich and Starke JJ). See also Australian Railways Union v


Victorian Railways Commissioners (1930) 44 CLR 319, 390 (Dixon J commenting on these
exceptions).


9 See, eg, Victoria v Australian Building Construction Employees' and Builders Labourers'
Federation (1982) 152 CLR 25, 92–3 (Mason J); Commonwealth v Tasmania (1983) 158 CLR 1,
140–1 (Mason J), 215 (Brennan J) ('Tasmanian Dams Case'), and the cases discussed therein.


10  (1947) 74 CLR 31.
11 Ibid 81, 83 (Dixon J), 66 (Rich J), 74–5 (Starke J), 99 (Williams J).
12 Ibid 79.
13 Ibid 75.
14 Ibid 66.
15 Ibid 99. Note, however, that his Honour then dealt with the issue as one of characterization.
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to State functions rather than one with respect to a head of Commonwealth legislative
power.16


The implied limitation identified by the High Court in Melbourne Corporation clearly
applied as a limitation on legislative power. There were also suggestions that it was a
limitation on Commonwealth executive power. Justice Starke was the clearest,
expressly referring to the implication as a limitation on executive power.17 Justices
Rich18 and Williams19 referred generally to the exercise of 'the constitutional powers'
of the Commonwealth or the States against the other, which presumably extends to
executive power as well as legislative power.


In a series of subsequent cases, the Melbourne Corporation principle was refined20 so
that the implied limitation was expressed as having two distinct elements:


(1) the prohibition against discrimination which involves the placing on the States of
special burdens or disabilities ['the limitation against discrimination'] and
(2) the prohibition against laws of general application which operate to destroy or curtail
the continued existence of the States or their capacity to function as governments …21


This split into two elements, which has since been overturned,22 was used not only to
describe the different types of laws which would breach the implied limitation, but
also to set different tests for determining whether a breach had occurred. It was a
means of drawing together the various descriptions, rationales and tests set out in the
Melbourne Corporation judgments.


The first element dealt with 'discrimination'. In the Queensland Electricity
Commission case, it was noted that this first element applied to discrimination against a
particular State, as well as against States generally.23 In order to determine if a law is
'discriminatory' it is necessary to look to its purpose, which is to be ascertained 'by


_____________________________________________________________________________________
16 Ibid 61.
17 Ibid 75. See also Queensland Electricity Commission v Commonwealth (1985) 159 CLR 192, 247


(Deane J) ('Queensland Electricity Commission'). Note, however, Aboriginal Legal Service of
Western Australia v Western Australia (1993) 9 WAR 297, 319–20 (Nicholson J) where his
Honour observed that it does not apply to resolutions of a House of the Parliament, as
these are not exercises of legislative or executive power.


18 Melbourne Corporation (1947) 74 CLR 31, 66.
19 Ibid 99.
20 Victoria v Commonwealth (1971) 122 CLR 353, 424 (Gibbs J), 391–2 (Menzies J), 410–11 (Walsh


J); Victoria v Australian Building Construction Employees' and Builders Labourers' Federation
(1982) 152 CLR 25, 93 (Mason J); Koowarta v Bjelke-Petersen (1982) 153 CLR 168, 191–2 (Gibbs
CJ), 216 (Stephen J), 225–6 (Mason J); R v Coldham; Ex parte Australian Social Welfare Union
(1983) 153 CLR 297, 313 (the Court); Tasmanian Dams Case (1983) 158 CLR 1, 139–41 (Mason
J), 169 (Murphy J), 214–15 (Brennan J), 281 (Deane J); Queensland Electricity Commission
(1985) 159 CLR 192, 206–7 (Gibbs CJ), 217 (Mason J), 226–7 (Wilson J), 231–3 (Brennan J),
245–9 (Deane J), 259–62 (Dawson J); Australian Capital Television Pty Ltd v Commonwealth
(1992) 177 CLR 106, 163–4 (Brennan J), 199–202 (Dawson J), 241–5 (McHugh J); Re Australian
Education Union; Ex parte Victoria (1995) 184 CLR 188, 228–33 (Mason CJ, Brennan, Deane,
Toohey, Gaudron and McHugh JJ).


21 Queensland Electricity Commission (1985) 159 CLR 192, 217 (Mason J); quoted with approval
in Re Australian Education Union; Ex parte Victoria (1995) 184 CLR 188, 231 (Mason CJ,
Brennan, Deane, Toohey, Gaudron and McHugh JJ) ('Australian Education Union Case').


22 Austin (2003) 195 ALR 321.
23 (1985) 159 CLR 192, 217 (Mason J), 235–6 (Brennan J), 247 (Deane J), 262 (Dawson J).
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reference to the substance and actual operation of the law in the circumstances to
which it applies'.24 The discrimination may operate so as to isolate the State from the
application of the general law. However, a law which discriminates against a State by
depriving it of a right, privilege or benefit not enjoyed by others, so as to place it on an
equal footing with others, will not breach the Melbourne Corporation principle.25


The test for determining whether there was a breach of the Melbourne Corporation
implication under this first element appeared merely to be whether there was an
impermissible form of discrimination. In relation to this first element, there was no
need to establish that the effect was to threaten the continued existence of the State or
its structural integrity. It appeared to be sufficient to establish that a discriminatory
disability or restriction was imposed upon the exercise of the functions of the State
executive or legislature.26


The second element of the implied limitation was directed at laws of general
application, rather than discriminatory laws. Where a law was one of general
application, it had to 'operate to destroy or curtail the continued existence of the States
or their capacity to function as governments' before there was a breach of the implied
limitation. This appeared to be a higher test of application than that concerning
discriminatory laws under the first element. In the Tasmanian Dams Case, Mason J
stressed that this second element operated 'to prohibit impairment of the capacity of
the State to function as a government, rather than to prohibit interference with or
impairment of any function which a State government undertakes.'27 His Honour
concluded that it was not enough that a Commonwealth law adversely affected the
State in the exercise of a governmental function or the exercise of its prerogative. There
must be a 'substantial interference with the State's capacity to govern, an interference
which will threaten or endanger the continued functioning of the State as an essential
constituent element in the federal system'.28


Despite the more rigorous nature of this test, the High Court has been quite liberal
in its application. For example, in Re Australian Education Union; Ex parte Victoria, a
majority of the High Court concluded that it was 'critical' to the capacity of a State to
function as a government that it have the right to determine the number and identity
of the persons whom it wishes to employ, their term of appointment, and the number
and identity of the persons it wishes to dismiss. At the higher levels of government, the
majority also considered it critical to a State's capacity to function that it determine the
terms and conditions on which those persons shall be engaged.29 In Solomons v District
Court of New South Wales, Kirby J30 concluded that the Commonwealth may not enact


_____________________________________________________________________________________
24 Re Australian Education Union; Ex parte Victoria (1995) 184 CLR 188, 240 (Mason CJ, Brennan,


Deane, Toohey, Gaudron and McHugh JJ); Victoria v Commonwealth (1996) 187 CLR 416, 500
(Brennan CJ, Toohey, Gaudron, McHugh, Gummow JJ).


25 Queensland Electricity Commission (1985) 159 CLR 192, 217 (Mason J).
26 Ibid 226 (Wilson J).
27 Tasmanian Dams Case (1983) 158 CLR 1, 139.
28 Ibid.
29 Australian Education Union Case (1995) 184 CLR 188, 232 (Mason CJ, Brennan, Deane,


Toohey, Gaudron and McHugh JJ). See, however, Dawson J at 249–50, where his Honour
points out the artificiality of the argument.


30 The other members of the Court did not address this issue as they resolved the case on
grounds of statutory construction.
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laws which burden the consolidated revenue funds of the States,31 as the power of a
State to control its finances, including the imposition of taxes and appropriation, is
'essential to its capacity to function as a government.'32


The High Court has since thrown the status of the Melbourne Corporation principle
into confusion by its judgments in Austin. A majority of the Court rejected the view
that there are two elements to the limitation, preferring the application of a single
test.33 Justice McHugh, dissenting from this approach, stated that he accepted as
'settled doctrine' the view set out by Mason J in the Queensland Electricity Commission
case that there are two rules arising from the necessary constitutional implication.34


His Honour concluded with the following telling point:
[p]erhaps nothing of substance turns on the difference between holding that there are
two rules and holding that there is one limitation that must be applied by reference to
'such criteria as "special burden" and "curtailment" of "capacity" of the States "to function
as governments"'. If there is a difference in content or application, it may lead to
unforeseen problems in an area that is vague and difficult to apply. If there are no
differences, no advantage is to be gained by jettisoning the formulation of Mason J in
Queensland Electricity Commission.35


There are two main problems with the majority's approach in Austin. The first is that
the exact nature of the 'single test' remains unclear. This is exacerbated by the use of
different terminology throughout in relation to the test. The second problem is that the
practical application of the test appears to conflict with the theory set out in the
judgments.


The primary judgment on the subject is the joint judgment of Gaudron, Gummow
and Hayne JJ. Their Honours rejected the notion that the 'discrimination' test stood on
its own, and that no more was required to breach the Melbourne Corporation principle.36


They concluded that there is but one limitation with a single test of application,
although in assessing the impact of particular laws, 'such criteria as "special burden"
and "curtailment" of "capacity" of the states "to function as governments"' may be
used.37 Their Honours rightly observed that to make distinctions in the application of
the two elements of the Melbourne Corporation test on the basis of whether the law is
one of general application or one which discriminates, tends to favour form over
substance.


One might assume then, that the test to be applied is that set out in what was
previously considered the second element, namely that the law operates to 'destroy or
curtail the continued existence of the States or their capacity to function as
governments'. However, their Honours appear to have set a lower test, stating that the
'essential question' in all cases is 'whether the law restricts or burdens one or more of


_____________________________________________________________________________________
31 Solomons v District Court of New South Wales  (2002) 211 CLR 119, 167 [134].
32 Ibid 168–9 [137] (Kirby J). See also Melbourne Corporation (1947) 74 CLR 31, 52–3 (Latham


CJ).
33 Austin (2003) 195 ALR 321, 331–2 [24] (Gleeson CJ), 357 [124] (Gaudron, Gummow and


Hayne JJ), 399 [281] (Kirby J dissenting).
34 Ibid 383 [223].
35 Ibid 383 [224] (citations omitted).
36 Ibid 357 [123].
37 Ibid 357 [124].
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the states in the exercise of their constitutional powers.'38 This appears to be contrary
to the distinction made earlier by Mason J39 that to breach the Melbourne Corporation
principle, a law must impair the capacity of the State to function as a government,
rather than interfere with or impair a function that it undertakes. However, Gaudron,
Gummow and Hayne JJ expressed their approval of this distinction.40 Perhaps it is
assumed that a restriction of 'constitutional powers' necessarily impairs the capacity of
the State to function as a government. It remains unclear how the test applies if a
function of the State is affected, rather than its 'constitutional powers', or indeed, what
is the relationship between the constitutional powers of a State and its functions. For
example, is any restriction of an executive function a restriction of its 'constitutional
powers' which includes its executive powers?


In Austin, the issue was whether two Commonwealth laws imposing an additional
tax upon the pensions of State judges were constitutionally valid. The tax was part of a
general scheme to tax the superannuation benefits of all high income earners, but it
applied differently to judges to avoid other constitutional problems41 and because their
pension scheme was unfunded.42 The different manner of its application led to a
financial disadvantage for judges.


In their application of their test, Gaudron, Gummow and Hayne JJ concluded,
following the Australian Education Union case, that it is critical to a State's capacity to
function as a government that it retain the ability to determine the terms and
conditions on which it engages officers at the higher levels of government, such as
judges.43 While this may be so, it is hard to see how a Commonwealth tax on
superannuation prevents a State from determining the terms and conditions upon
which it engages judges. It is even more difficult to see how a tax on judicial
superannuation threatens the continued existence of the State or its ability to function.
One should note that the Commonwealth tax upon superannuation continues to apply
to other senior officers at the higher levels of State government and the States have not,
so far, ceased to be able to function as a consequence.


Their Honours noted that judges, like other citizens, are subject to taxes of general
application. However, they observed, this tax was discriminatory, and it was this
discrimination which resulted in the invalidity of the law.44 This conclusion appears to
place their Honours' judgment within the category that they initially criticized. It
isolates the test of discrimination from the general principle requiring the preservation
of the constitutional system, and it places an emphasis on form rather than substance.
Exactly the same financial burden on judges could have been applied by a law of
_____________________________________________________________________________________
38 Ibid 364 [143] Gaudron, Gummow and Hayne JJ. See also at 366 [148] where their Honours


described the test in this particular case as whether the laws 'restrict or control the states…
in respect of the working of the judicial branch of the state government'.


39 Tasmanian Dam Case (1983) 158 CLR 1, 139. See also 213–15 (Brennan J).
40 Austin (2003) 195 ALR 321, 365 [146] (Gaudron, Gummow and Hayne JJ).
41 The Commonwealth applied the tax to the judges directly, rather than the pension fund,


because it was concerned that otherwise it would breach s 114 of the Commonwealth
Constitution by taxing the property of the State.


42 The tax was more burdensome for judges, because it was not taken from an existing fund,
but rather imposed upfront on judges who had not yet received such amounts by way of
their pension.


43 Austin (2003) 195 ALR 321, 366 [152].
44 Ibid 368–9 [161]–[162].
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general application, but their Honours suggest that this would not have breached the
Melbourne Corporation principle. If not, then the discrimination test must have a lower
threshold than the test for laws of general application — which is exactly the approach
to which their Honours objected in principle earlier in their judgment.


Chief Justice Gleeson took a similar view as to the principles involved, concluding
that both the concepts of discrimination and burden need to be understood in the light
of the wider principle which protects the States from destruction or the impairment of
their capacity to function as independent governments.45 In terms of the application of
the principle, Gleeson CJ agreed that State judges may be subject to 'general, non-
discriminatory taxation, and the mere fact that the incidence of taxation has a bearing
upon the amount and form of remuneration they receive does not mean that federal
taxation of state judges is an interference with state governmental functions.'46


However, he concluded that the differential treatment of judges rendered the laws
constitutionally impermissible, because of their 'interference with arrangements made
by states for the remuneration of their judges'. He cited as the practical manifestation
of that interference the effect upon the capacity of the State to recruit and retain
judges.47 In other words, the discriminatory nature of the law had the effect of
discouraging people from accepting appointment as a judge, or continuing to hold
office as a judge. Again, however, it is difficult to see how 'discouragement' impairs the
independent functioning of the State, suggesting that the mere fact of 'discrimination'
leads to the application of a lower test. People could be just as easily discouraged from
accepting a State judicial office by a law of general application which affected their
remuneration or prospective pension entitlements, but Gleeson CJ rejected the
suggestion that such a law would be constitutionally impermissible.48


Justice Kirby, while dissenting, agreed with the approach of Gaudron, Gummow
and Hayne JJ that there is only one constitutional limitation. He considered that the
validity of a law must be considered by reference to its effect on the 'continuing
existence of the states, and whether there is an impermissible degree of impairment of
the state's constitutional functions.'49 Accordingly, 'discrimination' must be measured
against that criterion. Mere discrimination is not enough to give rise to invalidity.50 It
is the effect of the legislation upon the capacity of the State to function, rather than the
mere ease with which its constitutional functions may be exercised, which must be
assessed.51


In applying these principles, Kirby J contested the 'proposition that imposition of
such a tax has a significant and detrimental effect on the power of a state to determine
the terms and conditions affecting the remuneration of its judges.'52 His Honour
concluded that the tax in question fell 'far short of impairing, in a substantial degree,
the state's capacity to function as an independent constitutional entity.'53


_____________________________________________________________________________________
45 Ibid 332 [24].
46 Ibid 333 [28].
47 Ibid.
48 Ibid.
49 Ibid 399 [281].
50 Ibid 403 [294].
51 Ibid 400 [283].
52 Ibid 401 [290].
53 Ibid 404 [299].
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The most that one can conclude from the majority in Austin, is that there is now, in
theory, only one test to identify a breach of the Melbourne Corporation, although when
discrimination is a factor, the application of the test appears to be altered. The test
appears to be directed more at the impairment of the 'constitutional powers' or
capacities of a State, and less at the question of whether the law threatens the
independent functioning of the State.


Apart from its muddying of the test or tests to be applied to identify breaches of the
Melbourne Corporation principle, Austin is notable also for its extension of that principle.
Previously the Melbourne Corporation principle had been regarded as protection for the
executive government of a State and its ability to function. Some Justices, however, had
made observations suggesting that it extends to the protection of the State's
independence with respect to all of its constitutional powers, be they legislative,
executive or judicial.54 In Austin, the High Court held that the Melbourne Corporation
principle protects the 'constitutional powers' of a State, including 'the working of the
judicial branch of the state government'.55 It presumably also extends, therefore, to the
working of the legislature of a State, perhaps invalidating Commonwealth laws which
restrict the privileges and powers of the Houses of the State Parliament or their
committees.


In Australian Capital Television v Commonwealth,56 two Justices extended the
protection further. Justice Brennan applied it to the protection of 'functions of the
State', performed by electors, which lead to the exercise of a State's powers, such as
voting and political communication.57 Justice McHugh observed that, subject to a plain
intention to the contrary, 'the powers of the Commonwealth do not extend to
interfering in the constitutional and electoral processes of the States.'58 In his view this
even extended to elections of local government authorities.59


POWER OF STATE LEGISLATURES TO BIND THE COMMONWEALTH
EXECUTIVE
The executive is bound by the law, be it statute or common law. It cannot dispense
with the application of the law to its own officers.60 Accordingly, if a law validly binds
the executive, the executive (and its officers) are required to obey the law.61


_____________________________________________________________________________________
54 Queensland Electricity Commission (1985) 159 CLR 192, 207 (Gibbs CJ), 217 (Mason J), 232


(Brennan J); Koowarta v Bjelke-Petersen (1982) 153 CLR 168, 216 (Stephen J). See also
Melbourne Corporation (1947) 74 CLR 31, 75 (Starke J), 79 (Dixon J), where their Honours also
referred to the exercise of 'constitutional powers'.


55 Austin (2003) 195 ALR 321, 364 [143], 366 [148] (Gaudron, Gummow, Hayne JJ). See also at
384 [228] (McHugh J), 400 [284] (Kirby J).


56 (1992) 177 CLR 106.
57 Ibid 163.
58 Ibid 242.
59 Ibid 244; cf at 199–202 (Dawson J), where his Honour rejected the application of the implied


prohibition in this case.
60 A v Hayden (1984) 156 CLR 532, 540 (Gibbs CJ), 550 (Mason J), 562 (Murphy J), 580 (Brennan


J), 592 (Deane J); Plenty v Dillon (1991) 171 CLR 635, 639 (Mason CJ, Brennan and Toohey
JJ); Coco v Newnham (1997) 97 ALR 419, 455 (Lee J); Re Residential Tenancies Tribunal (NSW);
Ex parte Defence Housing Authority (1997) 190 CLR 410, 427–8 (Brennan CJ), 444 (Dawson,
Toohey and Gaudron JJ) ; Egan v Chadwick (1999) 46 NSWLR 563, 592 (Priestly JA).
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The first question to ask, however, is whether a law intends to bind the executive.
There is a presumption that a law will not bind the 'Crown', or as the High Court now
prefers to characterize the principle, a law will not 'apply to the members of the
executive government',62 unless it does so expressly or by necessary intendment.63


This presumption applies not only to the executive government of the enacting polity,
but also to the executive government of other polities within the federation.64


Once it is ascertained that a law is intended to apply to the executive government of
another polity, the question is whether there is legislative power to do so. As the States
have plenary legislative power,65 they have the power to legislate upon any subject
matter, as long as it has not been withdrawn from them by the Commonwealth
Constitution.66 However, there must be a relevant connection between the law and the
territory of the polity in which the law is enacted.67 If this connection is satisfied, and
the law is not inconsistent with a Commonwealth law, then the next question is
whether there are any implications derived from the federal system established by the
Commonwealth Constitution which would prevent a State law from binding the
Commonwealth.


The general rule in answer to this question was first established in Cigamatic68 and
has since been revised by the High Court in Re Residential Tenancies Tribunal (NSW); Ex
parte Defence Housing Authority.69 It provides that a State law of general application,
which regulates the exercise of the Commonwealth's executive 'capacities and
functions'70 (for example, by regulating activities it undertakes, such as the sale of
_____________________________________________________________________________________
61 Pirrie v McFarlane (1925) 36 CLR 170, approved in Re Residential Tenancies Tribunal (NSW);


Ex parte Defence Housing Authority (1997) 190 CLR 410, 428 (Brennan CJ), 444 (Dawson,
Toohey and Gaudron JJ).


62 Commonwealth v Western Australia (1999) 196 CLR 392, 409 [33] (Gleeson CJ and Gaudron J);
Bass v Permanent Trustee Co Ltd (1999) 198 CLR 334, 346–7 [17]–[18] (Gleeson CJ, Gaudron,
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63 Bropho v Western Australia (1990) 171 CLR 1, 19–22 (Mason CJ, Deane, Dawson, Toohey,
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64 Jacobsen v Rogers (1995) 182 CLR 572, 585 (Mason CJ, Deane, Dawson, Toohey and Gaudron
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65 Powell v Apollo Candle Co Ltd (1885) 10 AC 282, 289; Clayton v Heffron (1960) 105 CLR 214,
250 (Dixon CJ, McTiernan, Taylor and Windeyer JJ); Union Steamship Co of Australia Pty Ltd
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Australia Acts 1986 (UK and Cth).


67 Clayton v Heffron (1960) 105 CLR 214, 250 (Dixon CJ, McTiernan, Taylor and Windeyer JJ);
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Pty Ltd v King (1988) 166 CLR 1, 12–14; Kable v DPP (NSW) (1996) 189 CLR 51, 66 (Brennan
CJ), 76 (Dawson J).


68 Cigamatic  (1962) 108 CLR 372. Note, however, the earlier dissenting judgment of Dixon J in
In re Foreman & Sons Pty Ltd; Uther v Federal Commissioner of Taxation (1947) 74 CLR 508
('Uther's Case'), where the reasoning is better explained.
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goods or entering into a contract), is validly binding71 on the executive government of
the Commonwealth.72 Where, however, the law alters or impairs the capacities or
functions of the executive, the law will be invalid as it is beyond the legislative power
of a State.73


There is still significant dispute amongst members of the Court as to the validity of
the above general rule. Justices McHugh and Gummow have taken a different
approach. Both have argued that the Cigamatic doctrine does not apply where the
Commonwealth's executive powers are conferred by legislation, as the issue is then
governed by s 109 of the Constitution.74 Both have also argued that the States have no
constitutional power to bind the Commonwealth with respect to its executive powers
derived from s 61 of the Constitution.75 It is only in relation to these non-statutory
executive powers that the Cigamatic doctrine applies.76


Both, however, have also struggled to justify the application of State laws, in fields
such as contract, to the Commonwealth executive where the executive's powers are
derived from s 61 of the Constitution. In these cases, McHugh J concluded that the
Commonwealth 'submits' to the State law, but it is not then open to the State to change
the nature and effect of its laws, even by a law of general application.77 Justice
Gummow, having found that the Cigamatic doctrine did not apply to the Authority
created by legislation, contented himself with merely describing the Cigamatic doctrine.
His Honour left unclear whether he supported it.78 However, his Honour noted the
view of Fullagar J that the Commonwealth may become 'affected by' State laws rather
than bound, and observed that the examples given by Fullagar and Dixon JJ were of
'legislation which enacted or qualified in some respect the common law of personal
obligations with respect to such matters as the formation and discharge of contracts.'
His Honour concluded that the Cigamatic doctrine accepts that State legislation of
general operation which qualifies the common law in respect of certain kinds of


_____________________________________________________________________________________
71 Some Justices would say that the law does not 'bind' the Commonwealth but rather 'affects'


it by regulating transactions that it enters into: Commonwealth v Bogle (1953) 89 CLR 229, 259
(Fullagar J), referring to Federal Commissioner of Taxation v Official Liquidator of E O Farley Ltd
(1940) 63 CLR 278, 308 (Dixon J); Uther's Case  (1947) 74 CLR 508, 528 (Dixon J). See also Re
Residential Tenancies Tribunal (1997) 190 CLR 410, 473 (Gummow J). The distinction,
however, is far from satisfactory.


72 Pirrie v McFarlane (1925) 36 CLR 170; Re Residential Tenancies Tribunal (1997) 190 CLR 410,
427 (Brennan CJ), 439 (Dawson, Toohey, Gaudron JJ).


73 Re Residential Tenancies Tribunal (1997) 190 CLR 410, 424 (Brennan CJ), 439 (Dawson,
Toohey and Gaudron JJ). Note, however, the rejection at 454–5 (McHugh J), 472 (Gummow
J), 505 (Kirby J) of any meaningful distinction between the capacities of the Commonwealth
and their exercise.


74 Ibid 452–3 (McHugh J), 469–70 (Gummow J).
75 Ibid 451, 454 (McHugh J), 464 (Gummow J).
76 Ibid 453 (McHugh J).
77 Ibid 454.
78 However, as his Honour was prepared to criticize the majority's analysis as to the


distinction between the capacities of the Commonwealth and their exercise, it may be
assumed that he would have criticized the aspects of the Cigamatic doctrine he decided to
record, if he now disagreed with them. Note, in contrast, His Honour's earlier views in R P
Meagher and W M C Gummow, 'Sir Owen Dixon's Heresy' (1980) 54 Australian Law Journal
25.
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transactions or business activities may have an 'impact' upon the activities of the
Commonwealth executive.79


Both McHugh J80 and Gummow J81 have continued to advocate their positions and
to argue that the doctrine remains unsettled.


Finally, Kirby J took a third approach to the Cigamatic principle, arguing that it
should be 'reverently laid to rest',82 and replaced with a development of the Melbourne
Corporation principle. His Honour has justly noted that the scope of the implied
immunity identified in Cigamatic varies from one formulation to another, and that this
is unsatisfactory for such a fundamental doctrine.83 In particular, he noted that those
who assert that the States cannot 'bind' the Commonwealth executive in its exercise of
executive power, have had to resort to the qualification that the Commonwealth might
be 'affected by' State laws of general application, but that this distinction is so uncertain
as to cast doubt on the integrity of the initial immunity.84 His Honour was equally
critical of the distinction, which was supported by Brennan CJ, Dawson, Toohey and
Gaudron JJ, between the capacities of the Commonwealth and the exercise of those
capacities.85


POWER OF STATE LEGISLATURES TO BIND THE EXECUTIVE OF
ANOTHER STATE
The first issue that arises is whether a State may legislate in a manner that has effect
outside its boundaries. In the nineteenth century, the courts took the view that colonial
legislatures were subordinate and that their legislation could not, therefore, have an
extra-territorial application.86 This view was later modified so that the issue became
one of whether a law was for the peace, order and good government of the jurisdiction
concerned.87 There must be a connection between the law and the jurisdiction which
enacts it.


The classic description of such a connection was given by Dixon J in Broken Hill
South Ltd v Commissioner of Taxation (NSW). His Honour considered that a State is
competent to 'make any fact, circumstance, occurrence or thing in or connected with
the territory the occasion of the imposition … of a liability to taxation or any other
liability.' The relationship with the territory may be presence, residence or domicile
within it, or the carrying on of business there, 'or even remoter connections'.88 The
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79 Re Residential Tenancies Tribunal (1997) 190 CLR 410, 473.
80 Commonwealth v Western Australia (1999) 196 CLR 392, 421 [78]. Note, that although


McHugh J was disagreeing with Hayne J's application of the Cigamatic doctrine, Hayne J
also noted at 471 [230] that 'it may well be that there is still room for doubt' about the
Cigamatic doctrine.


81 SGH Ltd v Commissioner of Taxation (2002) 76 ALJR 780, 790 [52].
82 Re Residential Tenancies Tribunal (1997) 190 CLR 410, 509.
83 Ibid 502.
84 Ibid 504–5.
85 Ibid 505.
86 See, eg, Phillips v Eyre (1870) LR 6 QB 1, 20 (Willes J); Macleod v A-G (NSW) [1891] AC 455,


457 (Lord Halsbury LC); Ray v M'Mackin (1875) 1 VLR (L) 274, 280 (Barry J).
87 Croft v Dunphy [1933] AC 156, 163.
88 Broken Hill South Ltd v Commissioner of Taxation (NSW) (1937) 56 CLR 337, 375.
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connection may be that property is physically within the State or that a company89 or
ship is registered there.


In Pearce v Florenca, the rationale for the limitations on the extra-territorial
application of State laws was again adjusted. Justice Gibbs saw the modern
justification as being 'that it may avoid conflicts with other rules of law applicable to
the area in which the legislation is intended to operate.'90 It therefore finds its basis in
the federal system established by the Commonwealth Constitution.


Justice Gibbs noted that the test whether a law is one for the peace, order and good
government of the State is 'exceedingly vague and imprecise' and that the more specific
test which has become settled is that a law is 'valid if it is connected, not too remotely,
with the State which enacted it, or, in other words, if it operates on some circumstance
which really appertains to the State.'91 His Honour concluded that the connection
between the law and the State should be liberal and that even a remote and general
connection will suffice.92


Sub-section 2(1) of the Australia Acts 1986 (UK and Cth) provides that the legislative
powers of State Parliaments include the full power to make laws for the peace, order
and good government of the State 'that have extra-territorial operation'. Section 5
provides that s 2 is subject to the Commonwealth Constitution. Thus, to the extent that an
extra-territorial limitation upon State legislative power is derived from the federal
structure imposed by the Commonwealth Constitution, s 2(1) does not remove that
limitation.93 Accordingly, s 2 of the Australia Acts may do no more than recognize the
position existing prior to its enactment.


A State law may therefore have an extra-territorial effect in another State, as long as
the law has a relevant connection to the State enacting it. For example, a New South
Wales law may prohibit actions in Queensland which cause the pollution of rivers
flowing through New South Wales.94


The next question is whether a State law intends to bind the Crown in right of
another State. This is an issue of statutory interpretation. The Crown in right of another
State may be bound expressly, or by necessary intention. It may be the case that no
issues of extra-territoriality apply. For example, where the Crown in right of
Queensland owned land situated in New South Wales, it was bound by State laws
governing tenancies relating to such land.95


_____________________________________________________________________________________
89 Myer Emporium Ltd v Commissioner for Stamp Duties (1967) 68 SR (NSW) 220.
90 Pearce v Florenca (1976) 135 CLR 507, 519.
91 Ibid 517.
92 Ibid 518. See also Union Steamship Co of Australia Pty Ltd v King (1988) 166 CLR 1, 14 (the


Court); Port MacDonnell Professional Fishermen's Association Inc v South Australia (1989) 168
CLR 340, 374 (the Court); Mobil Oil Australia Pty Ltd v Victoria (2002) 211 CLR 1, 22–3 [9]
(Gleeson CJ),  34 [48] (Gaudron, Gummow and Hayne JJ), cf 82 [189] (Callinan J dissenting),
where his Honour noted that the above cases did not involve equal competing connections.


93 Union Steamship Co of Australia Pty Ltd v King (1988) 166 CLR 1, 14. See also Port Macdonnell
Professional Fishermen's Association Inc v South Australia (1989) 168 CLR 340, 372–3, where a
connection between the State and the activities the subject of the law was still required by
the Court; and State Authorities Superannuation Board v Commissioner of State Taxation (WA)
(1996) 189 CLR 253, 271 (Brennan CJ, Dawson, Toohey, Gaudron JJ).


94 Brownlie v State Pollution Control Commission (1992) 27 NSWLR 78, 87–8 (Gleeson CJ).
95 Public Curator of Queensland v Morris (1951) 51 SR (NSW) 402.
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Where there is no problem with impermissible extra-territoriality, and the State law
is clearly intended to bind the Crown in right of another State, is it subject to any
additional limitations derived from federal principles established by the Commonwealth
Constitution? Chief Justice Gleeson in Mobil Oil Australia Pty Ltd v Victoria argued that
the Melbourne Corporation principle 'also has significance in relation to an exercise of
State legislative power which destroys or weakens the legislative authority of another
State or its capacity to function as a government.'96 Similar arguments were made by
McHugh and Gummow JJ in State Authorities Superannuation Board v Commissioner of
State Taxation (WA).97 Justice McHugh also concluded in Re Residential Tenancies
Tribunal that


[f]ederalism is concerned with the allocation of legislative power, and it is a natural and,
to my mind, necessary implication of a federation that no polity can legislate in a way
that destroys or weakens the legislative authority of another polity within that
federation.98


Accordingly, where a State law would otherwise be valid, it may still be incapable
of applying to the Crown in right of another State to the extent that it impermissibly
discriminates against the State or impairs the capacity of the State to function as a
government.


THE POWER TO TAX ANOTHER POLITY
Application of State taxes to the Commonwealth: Can a State tax the Commonwealth
at all? Justice Dixon considered that the States are not capable of taxing the
Commonwealth with respect to acts done by the Commonwealth in the exercise of its
powers or functions, and that this is a 'necessary consequence' of the system of
Government established by the Constitution.99 This is because of the 'supremacy' of the
federal government, its exclusive or paramount legislative powers, the independence
of its fiscal system and the elaborate constitutional provisions governing the financial
relations of the Commonwealth and the States. His Honour concluded that the
establishment of the Commonwealth was 'anything but the birth of a taxpayer'.100 The
case in which His Honour made these observations, however, was determined on the
basis that the State law in question was not intended to bind the Crown in right of the
Commonwealth, rather than on the question of whether it had the power to do so.


If a State could not impose a tax upon the Commonwealth, one would wonder why
s 114 of the Commonwealth Constitution expressly provides that a State shall not impose
any tax on property of any kind belonging to the Commonwealth. The fact that it was
considered necessary to make such an express provision is relevant. Moreover, the
prohibition only extends to taxes upon 'property' belonging to the Commonwealth.
Section 114 does not prohibit other forms of State taxes from applying to the
Commonwealth.


The restriction of the prohibition to taxes on 'property of any kind belonging to the
Commonwealth' has required the High Court to determine the relationship between


_____________________________________________________________________________________
96 Mobil Oil Australia Pty Ltd v Victoria (2002) 76 ALJR 926, 931 [15] (Gleeson CJ).
97 (1996) 189 CLR 253, 288.
98 Re Residential Tenancies Tribunal (1997) 190 CLR 410, 451.
99 Essendon Corporation v Criterion Theatres Ltd (1947) 74 CLR 1, 22.
100 Ibid.
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the tax, property and to whom the property 'belongs'. A State tax may apply to the
private 'owner' of property even though the property is leased to the Commonwealth
and the cost is passed on to the Commonwealth through the lease.101


Where a State tax is not prohibited from applying to the Commonwealth by s 114,
the Commonwealth may exercise its legislative power to exempt itself and its
instrumentalities (at least to the extent that they are not commercial profit-making
bodies) from the obligation to pay State taxes.102 The Commonwealth may also
legislate to immunize payments made by itself, such as salary and superannuation
paid to its public servants,103 or interest paid on Commonwealth securities,104 from
State taxes although if it does not do so, State taxes will apply. Whether, and to what
extent the Commonwealth can legislate to exempt private individuals from the
payment of State taxes remains unclear.105 Section 51(ii) of the Commonwealth
Constitution is not an adequate power to achieve this, as it applies only to taxation by
the Commonwealth, not the general subject of taxation.106 The question will be
whether the Commonwealth has a sufficient head of legislative power to do so in any
particular case.


A further question is whether a Commonwealth law which excluded the
application of a State tax to some or all subjects, would breach the Melbourne
Corporation principle, as the ability to raise revenue through taxation is essential to a
State's capacity to function as a government.107 Prior to Austin, it would have been
difficult to argue that a Commonwealth law which affects the application of a State tax
breaches the Melbourne Corporation principle, because the State could impose tax on
other subjects, so its ability to raise revenue in order to function would not be
threatened.108 However, in Austin, the High Court concentrated on the impact of the
impugned Commonwealth law upon the constitutional powers of the State, rather than
its financial consequences.109 Therefore, a breach of the Melbourne Corporation principle
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101 Bevelon Investments Pty Ltd v City of Melbourne (1976) 135 CLR 530, 536–7 (Barwick CJ), 539


(Gibbs J), 545 (Stephen and Mason JJ), 549 (Jacobs J), 551 (Murphy J).
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103 West v Commissioner of Taxation (NSW) (1937) 56 CLR 657, 670 (Latham CJ). See also Starke J,
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the power of the Commonwealth to legislate in relation to Commonwealth salaries under
ss 52(ii) and 51(xxxix). However, Evatt J considered at 684–5 that the Commonwealth has
no power to grant its officers immunity from non-discriminatory State taxation legislation.


104 Commonwealth v Queensland (1920) 29 CLR 1. The legislative power relied upon was s 51(iv).
105 See Gazzo v Comptroller of Stamps (Vic) (1981) 149 CLR 227, and the discussion of the case in


Leslie Zines, The High Court and the Constitution ( 4th ed, 1997) 343–6.
106 Municipal Council of Sydney v Commonwealth (1904) 1 CLR 208, 232 (Griffith CJ); West v


Commissioner of Taxation (NSW) (1937) 56 CLR 657, 686 (Evatt J); Victoria v Commonwealth
(1957) 99 CLR 575, 614 (Dixon CJ); cf Hematite Petroleum Pty Ltd v Victoria (1983) 151 CLR
599, 637 (Murphy J).


107 Solomons v District Court of New South Wales (2002) , 211 CLR 119 168–9 [137] (Kirby J). See
also Zines, above n 105, 345.
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would be more likely to be found where a Commonwealth law prevented the
application of a State tax.


Under s 114, the Commonwealth may also consent to the application of State taxes
upon its property.110 Section 114 provides that a 'State shall not, without the consent of
the Parliament of the Commonwealth … impose any tax on property of any kind
belonging to the Commonwealth'. Consent must be given positively by way of
Commonwealth legislation.111 In Superannuation Fund Investment Trust v Commissioner
of Stamps (SA),112 Mason and Murphy JJ held that the application of a State stamp duty
to transfers of property to the Trust was not in breach of s 114 because the
Commonwealth legislation evinced an intention that State taxes should apply.113


A State may not impose a discriminatory tax upon the Commonwealth or its
officers or pensioners, as this may be beyond the legislative power of the State because
it is not a law for the 'peace, welfare and good government of the State',114 or because it
is implicit in the conferral of Commonwealth executive power that its exercise shall not
be made the 'subject of special liabilities or burdens under State law',115 or because it
would be an attempt to interfere with the normal working of the Commonwealth's
services.116


Application of Commonwealth taxes to the States: Section 114 also has a reverse
operation. It prohibits the Commonwealth from imposing any tax on property of any
kind belonging to a State. Section 114 is therefore a limitation on the legislative power
of the Commonwealth through s 51(ii) of the Commonwealth Constitution to impose
taxation.117


Subject to s 114 of the Commonwealth Constitution, the Commonwealth may impose
taxes upon the States.118 Section 114 only protects the States from a tax that applies to
the ownership or holding of property, rather than one on transactions which affect its
property.119 A Commonwealth tax may apply to the lessee of Crown land belonging to
a State,120 as the tax is applied to the lessee, not to the State. A tax upon income
produced by property of the State is not a tax upon the property of the State.121


_____________________________________________________________________________________
110 Municipal Council of Sydney v Commonwealth (1904) 1 CLR 208, 232 (Griffith CJ).
111 Ibid; Carter v Egg and Egg Pulp Marketing Board (Vic) (1942) 66 CLR 557, 595 (Williams J).
112  (1979) 145 CLR 330, 357 (Mason J), 357 (Murphy J).
113 Note, however, that consent was not express, but inferred from the terms of the


Commonwealth legislation, which immunized the Trust from certain State taxes, but
impliedly did not do so in relation to others, which were to be paid out of its funds.


114 West v Commissioner of Taxation (NSW) (1937) 56 CLR 657, 669 (Latham CJ). Note, however,
that this case was determined prior to Melbourne Corporation  (1947) 74 CLR 31, and that the
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Melbourne Corporation Case.


115 West v Commissioner of Taxation (NSW) (1937) 56 CLR 657, 681 (Dixon J).
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However, a tax on the proceeds of sale of property is also a tax on ownership.122


Similarly, a capital gains tax which applies to the disposal of an asset of a State
superannuation fund is a tax on property within s 114.123 Some doubt exists as to
whether a tax upon an unfunded State pension scheme would amount to a tax upon
State property.124


Section 51(ii) provides that Commonwealth taxes must not discriminate between
States or parts of States. In addition, a Commonwealth tax must not discriminate
against the States or their officials.125 Such a law may not be one with respect to
taxation within s 51(ii) of the Constitution,126 or may not be a law for the peace, order
and good government of the Commonwealth.127 It may also breach the Melbourne
Corporation principle.128 In the Melbourne Corporation case, Dixon J referred to the
principle 'that the federal power of taxation will not support a law which places a
special burden upon the States'. His Honour observed


[t]hey cannot be singled out and taxed as States in respect of some exercise of their
functions. Such a tax is aimed at the States and is an attempt to use federal power to
burden or, may be, to control State action. … The federal system itself is the foundation of
the restraint upon the use of the power to control the States.129


Application of State taxes to other States: As McHugh and Gummow JJ pointed
out in State Authorities Superannuation Board v Commissioner of State Taxation (WA)


there is no prohibition placed upon one State imposing upon another State a tax with
respect to property of the other State within the area of the first State or with respect to
dealings by the other State in such property.130


There must, however, be a relevant connection between the State enacting the tax
and the subject matter of the tax.131 If there is no relevant connection, the tax will be
invalid. For example, a State cannot impose an annual head tax on any person who had
at some time or another visited the State.132 A State Parliament 'has no general power
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to make strangers to its territory liable in its courts to judgments or sentences by way
of enforcing contributions to the revenue of the State.'133


Where there is a relevant connection, it is possible that the Melbourne Corporation
principle may extend so that a State may not legislate to destroy another State or
curtail in a substantial manner the exercise of its powers.134 Justices McHugh and
Gummow have warned, however, that any general principle derived from federalism
which prevented a State from taxing the property of another State, could be exploited.
An affluent State could take advantage of its tax-free status by acquiring significant
assets in another State, depriving it of part of its anticipated revenue.135


A lacuna in the taxation power: The broad application of s 114 has led to the
development of a lacuna in the collective legislative power of the Commonwealth and
the States. In Municipal Council of Sydney v Commonwealth, the High Court held that the
reference to 'a State' in s 114 extended to local councils established by a State.136 A
consequence of this decision is that the Commonwealth is unable to impose a goods
and services tax ('GST') upon the property of a State, including the property of local
councils. During negotiations between the Commonwealth and the States prior to the
implementation of the GST, each State agreed to contribute voluntarily to the
Commonwealth the amount of the GST that would have been payable if the State were
bound by the tax in relation to its property.137 This avoided the administratively costly
and complicated process of exempting the property of the State from the application of
the GST, and also removed what would have been a large exemption that would
inevitably have skewed the economic effect of the GST.


A problem, however, arose in relation to local government. The Commonwealth
could not impose the GST on local government because of s 114 of the Commonwealth
Constitution, but the States could not legislate either to impose the GST on local
government because of the prohibition in s 90 of the Commonwealth Constitution on the
imposition of excises by a State. The result was a lacuna in legislative power, with
neither jurisdiction being capable of imposing the GST on the property of local
government bodies. In the end, the Commonwealth legislated so that its local
government financial assistance, which is paid to the States for distribution to local
government, is now granted subject to the condition that the State withhold from any
local government authority financial assistance in the amount of any unpaid
'voluntary' GST.138


Can the Commonwealth impose a 'State tax'? This may seem an absurd
proposition, but it has recently been, and remains, an issue pursued by the


_____________________________________________________________________________________
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Commonwealth government both politically and in the management of its accounts.
Professor Zines has noted that 'it seems hardly credible that the Commonwealth could
impose a tax payable to the State.'139 He observed that such a tax may not be
supported by s 51(ii) of the Commonwealth Constitution.


The issue did, in fact, arise however, after the High Court's judgment in Ha v New
South Wales,140 which invalidated State franchise fees relating to tobacco, and by
inference those relating to petroleum and liquor. The Commonwealth and the States
had agreed that if this occurred the Commonwealth would impose a tax to collect an
equivalent amount of revenue which would then be redistributed to the States. The
Commonwealth law did not provide for the tax to be directly collected by or payable
to the States, as this would give rise to concerns as to the applicability of s 51(ii)141 and
presumably also breach s 81 of the Commonwealth Constitution. Instead, the
Commonwealth increased its rate of customs and excise duties on petroleum and
tobacco, and increased its wholesale sales tax on liquor, and returned the additional
revenue (less Commonwealth administrative costs) to the States by way of grants.


However, the Commonwealth government insisted that each State Premier write to
the Commonwealth Treasurer requesting the imposition of this tax, as a 'State tax',
before it would issue the press release announcing the proposed tax. The date of the
press release was crucial, because it is Commonwealth practice to apply taxes, when
enacted, retrospectively back to the date of their announcement. Although the States
objected, on the grounds that the Commonwealth excise was patently not a State tax,
and constitutionally could not be so,142 they were required by the Commonwealth to
comply or lose access to more than $5 billion in revenue. While the other States
capitulated late on the day of the High Court's judgment in Ha, and sent the required
letter, the Queensland government removed from its letter the reference to a 'State tax'.
The Commonwealth government refused to issue the press release upon that day, and
many millions of dollars in revenue was lost as a consequence.143


_____________________________________________________________________________________
139 Zines, above n 105, 348.
140 Ha v New South Wales (1997) 189 CLR 465 ('Ha').
141 As noted above, s 51(ii) has been confined in its application to laws with respect to


Commonwealth taxation, not taxation generally: Municipal Council of Sydney v
Commonwealth (1904) 1 CLR 208, 232 (Griffith CJ); West v Commissioner of Taxation (NSW)
(1937) 56 CLR 657, 686 (Evatt J); Victoria v Commonwealth (1957) 99 CLR 575, 614 (Dixon CJ).
Cf Hematite Petroleum Pty Ltd v Victoria (1983) 151 CLR 599, 637 (Murphy J).


142 If it were a State tax, it would breach the prohibition in s 90 of the Commonwealth
Constitution. There was also a concern that the response to Ha would be seen as a 'scheme'
that was, in its overall effect, constitutionally invalid: W R Moran Pty Ltd v Deputy
Commissioner of Taxation for New South Wales [1940] AC 838; or an unconstitutional attempt
to achieve indirectly that which could not be achieved directly: Antill Ranger & Co Pty Ltd v
Commissioner for Motor Transport (1955) 93 CLR 83.


143 The additional customs duty was avoided by tobacco companies moving very large
quantities of tobacco out of bond store during this period. For example, the Annual Report
1998 of Rothmans Holdings Ltd, noted gains resulting from the clearance of goods from
bond store, and recorded that 'these gains, together with associated transactions affected by
the High Court decision, resulted in an abnormal pre tax accounting profit of $74,591,000 or
$47,738,000 after tax'. This amount would have also presumably included profit resulting
from the failure to pay State franchise fees immediately before the High Court's judgment
was handed down. This is the subject of ongoing litigation.
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The Queensland government capitulated the following day and the press release
was then issued by the Commonwealth. It described the new Commonwealth tax as a
'State tax imposed and collected by the Commonwealth at the request and on behalf of
the States and Territories.'144 The additional excise and sales taxes when enacted were
backdated to the day after the Ha judgment was handed down. The fact that the
Commonwealth government was prepared to accept the loss of many millions of
dollars in revenue (which would have flowed to the States) is indicative of how serious
(and foolish) it was about the notion of imposing a 'State tax'.


Since then, the GST has been imposed by the Commonwealth. Again, the revenue
from it is collected by the Commonwealth and most of it is redistributed to the States
through grants. Section 11 of the A New Tax System (Commonwealth – State Financial
Arrangements) Act 1999 (Cth) provides that the rate and base of the GST are not to be
changed unless each State agrees to the change. This provision, of course, can be
amended by ordinary Commonwealth legislation, which simultaneously amends the
rate or base of the GST without State agreement, but it is indicative of the
Commonwealth position that it is a 'State tax'. Associate Professor Owen Covick has
noted that in its accounting, the Commonwealth treats the GST as a 'State tax'. The
Commonwealth Budget states that the 'GST is collected by the Commonwealth, as an
agent for the States and Territories, and appropriated to the States'.145 If this were true,
and the States were the principals in imposing the GST, the consequence would be that
the imposition of the GST would be illegal, as the States would be imposing an excise
contrary to s 90 of the Commonwealth Constitution.


One consequence of the Commonwealth's treatment of the GST in this manner is
that it has removed it from its statistics of taxes imposed by the Commonwealth.146


This presumably would allow the Commonwealth government to claim that the
incidence of tax imposed by the Commonwealth government has been reduced.147


Clearly on this point, the constitutional position is at odds with the
Commonwealth's political and accounting position.


_____________________________________________________________________________________
144 Commonwealth Treasurer, 'Constitutional Invalidation of State Business Franchise Fees:


Temporary Commonwealth Safety Net Arrangements' (Press Release, 6 August 1997).
145 Budget Paper No 1, 2002–03, 11–13. See discussion in Owen Covick, 'The 2002–03


Commonwealth Budget', Economic Issues No 4, South Australian Centre for Economic
Studies, 10.


146 Ibid 11–12; Mark Davis, 'Budget Honesty Undermined', Australian Financial Review
(Sydney), 30 August 2000, 21.


147 See the analysis by John Edwards, the Chief Economist with HSBC Bank, that shows that if
the GST figures are put back into the Commonwealth budget it shows that taxation as a
share of GDP has gone up during the period Mr Costello has been Treasurer. Edwards also
notes that 'Costello not only takes the GST off taxes but also takes the equivalent payments
to the states off spending' with the consequence that while it appears that government
spending has been reduced since the GST was introduced, it has not: John Edwards,
'Spending like the rest of us', The Sydney Morning Herald (Sydney), 30 April 2003, 15.
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ANALYSIS


The Cigamatic doctrine
The starting point for analysis of the question whether State laws may bind the
Commonwealth is usually a consideration of the Commonwealth's enumerated
legislative powers. In brief, the argument appears to be that in a federation, there is a
presumption that neither polity can legislate for the other. However, the
Commonwealth has enumerated legislative powers that allow it to legislate for the
State. The State, on the other hand, does not have enumerated powers, so it cannot
legislate for the Commonwealth.148


There are a number of problems with this argument. First, the presumption on
which it rests was rejected by the High Court in the Engineers' Case.149 It is difficult to
understand how the majority judgment in the Engineers' Case can be used to support
the proposition that the Commonwealth's enumerated powers can be used to bind the
States, without recognizing that it also rejected the proposition that one polity cannot
legislate to bind the other. As Knox CJ, Isaacs, Rich and Starke JJ said in the Engineers'
Case:


The doctrine of "implied prohibition" finds no place where the ordinary principles of
construction are applied so as to discover in the actual terms of the instrument their
expressed or necessarily implied meaning. The principle we apply to the Commonwealth
we apply also to the States, leaving their respective acts of legislation full operation
within their respective areas and subject matters, but, in the case of conflict, giving to
valid Commonwealth legislation the supremacy expressly declared by the Constitution,
measuring that supremacy according to the very words of sec. 109.150


Secondly, it is not clear why the Commonwealth's enumerated powers may bind a
State but the State's wider plenary powers may not bind the Commonwealth. The
argument that a State cannot bind the Commonwealth because when the States
acquired their legislative powers, the Commonwealth did not exist,151 is not
convincing. Meagher and Gummow have pointed out, amongst others, that State
legislative power applies to those who were not born at the time power was first
conferred on the colonies and applies to bodies and polities which did not exist at that
time.152 Equally, arguments that a State law can only bind the Crown in right of the
State, because the Crown in right of the State has assented to the law, whereas the
Crown in right of the Commonwealth has not,153 have since been dismissed as
incorrect.154


_____________________________________________________________________________________
148 Uther's Case (1947) 74 CLR 508, 529–30(Dixon J); Cigamatic (1962) 108 CLR 372, 377–8 (Dixon


CJ); Re Residential Tenancies Tribunal (1997) 190 CLR 410, 440  (Dawson, Toohey and
Gaudron JJ), 451 (McHugh J).


149 (1920) 28 CLR 129. See also, John J Doyle, '1947 Revisited: The Immunity of the
Commonwealth from State law' in Geoffrey Lindell (ed) Future Directions in Australian
Constitutional Law (1994) 47 53–4,  57.


150 (1920) 28 CLR 129,  155 (Knox CJ, Isaacs, Rich and Starke JJ).
151 Uther's Case (1947) 74 CLR 508, 530 (Dixon J).
152 Meagher and Gummow, above n 78, 28. See also Doylea bove n 149, 62.
153 Commonwealth v Bogle (1953) 89 CLR 229, 259 (Fullagar J); Victoria v Commonwealth (1971)


122 CLR 353, 379 (Barwick CJ) .
154 Re Residential Tenancies Tribunal ((1997) 190 CLR 410, 446 (Dawson, Toohey and Gaudron


JJ), 505–6 (Kirby J). Note also Kirby J's dismissal at 506–7 of a similar argument by McHugh
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Further, the argument that State legislative powers are 'subordinate', because they
are not granted under the Commonwealth Constitution and consist of the 'undefined
residue of legislative power which remains after full effect is given to the provisions of
the Constitution establishing the Commonwealth and arming it with the authority of a
central government of enumerated powers'155 appears to deny the States the plenitude
of their legislative powers. The legislative powers of the States and the Commonwealth
were originally conferred by statutes enacted by the Westminster Parliament and
applied by paramount force. Although the Commonwealth of Australia Constitution Act
1900 (Imp) 63 & 64 Vict, c 12 was the later enactment, it enacted a Constitution which
preserved all State legislative power,156 unless it was exclusively vested in the
Commonwealth or withdrawn from the State by the Constitution.157 Most of the
enumerated powers of the Commonwealth in that Constitution are concurrent powers.
Hence the 'undefined residue' of legislative power of a State is far more extensive than
the Commonwealth's legislative power which is limited to enumerated subjects.


There may be more validity in an argument about whether State legislation is for
the 'peace, welfare and good government' of the State. For example, if a State law
purported to apply to the Commonwealth and had no relevant connection to the State
(for example, a law directing the Governor-General in the exercise of his or her powers
concerning a dissolution of the Commonwealth Parliament)158 then it would be
beyond the legislative competence of the State. However, the same could be said for a
Commonwealth law in relation to a State function that did not have a relevant
connection to a Commonwealth head of legislative power. In Uther's Case, Dixon J
remarked that it is surely 'for the peace, order and good government of the
Commonwealth, not for the peace, welfare and good government of New South Wales,
to say what shall be the relative situation of private rights and of the public rights of
the Crown representing the Commonwealth, where they come into conflict.'159 To the
extent that this suggests that a law may not have a dual character, it would not now be
accepted.160 A law may be one for the peace, order and good government of the State
because it relates to transactions occurring within the State or property within the
State,161 and yet may still affect the Commonwealth. The two do not appear to be
mutually exclusive. In fact, on the 'peace, order and good government' test, it is the
Commonwealth which is more confined in its legislative powers, as its enumerated
heads of power are more limited.
_____________________________________________________________________________________


JA in Australian Postal Commission v Dao (1985) 3 NSWLR 565, 597. The argument related to
'representation' in Parliament, rather than 'assent'.


155 Uther's Case (1947) 74 CLR 508, 530 (Dixon J); see also, Re Residential Tenancies Tribunal
(1997) 190 CLR 410, 440 (Dawson, Toohey and Gaudron JJ) .


156 Constitution s 107.
157 Constitution s 52. See also ss 90, 114, 115.
158 Uther's Case (1947) 74 CLR 508, 521 (Latham CJ) .
159 (1947) 74 CLR 508, 530 .
160 Fairfax v Federal Commissioner of Taxation (1965) 114 CLR 1, 13 (Kitto J); State Chamber of


Commerce and Industry v Commonwealth (1987) 163 CLR 329, 354 (Mason CJ, Wilson,
Dawson, Toohey and Gaudron JJ).


161 Pearce v Florenca (1976) 135 CLR 507, 518 (Gibbs J). See also Union Steamship Co of Australia
Pty Ltd v King (1988) 166 CLR 1, 14(the Court); Port MacDonnell Professional Fishermen's
Association Inc v South Australia (1989) 168 CLR 340, 374; Kable v DPP (NSW) (1996) 189 CLR
51, 66 (Brennan CJ), 76 (Dawson J); Mobil Oil Australia Pty Ltd v Victoria (2002) 211 CLR 1,
22–3 [9] (Gleeson CJ), 34 [48] (Gaudron, Gummow and Hayne JJ).







528 Federal Law Review Volume 31
____________________________________________________________________________________


Given that the High Court permits dual characterization of Commonwealth laws,
so that a Commonwealth law may be validly characterized as falling within a
Commonwealth head of power even though it is a law with respect to a State
function,162 it is not clear why it should not also accept that a State law with respect to
a Commonwealth function is equally valid as long as there is a sufficient connection
with the State.


The underlying basis for the argument why an enumerated head of Commonwealth
legislative power can be used to bind a State while plenary State legislative power
cannot be used to bind the Commonwealth, is reliance upon a belief in Commonwealth
legislative 'supremacy' derived from s 109 of the Constitution. However, it should be
remembered that s 109 deals with inconsistencies between the application of valid
Commonwealth and State laws. It is not a limitation on legislative power as such. It
does not deny the State the power to enact a law, it merely prevents the law's operation
during such time as the inconsistency continues.163 Section 109 does not make the
States subordinate to the Commonwealth.164 It merely deals with a conflict between
two valid laws. It says nothing about the ability of a State law to bind the
Commonwealth executive.165 Further, any implication derived from it would appear
to work in the other direction. As the Commonwealth Parliament may, assuming it has
a head of legislative power, legislate in a manner inconsistent with a State law to which
it objects which purports to bind the Commonwealth, then there is no need to draw an
implication that State laws cannot bind the Commonwealth.


In my view, it is more logical to approach the question of whether State laws can
bind the Commonwealth from a different point of view. The fact that the
Commonwealth Parliament has only enumerated legislative power, rather than
plenary legislative power, is a limitation on the Commonwealth's legislative power.
Unlike the States, the Commonwealth is incapable of legislating to regulate the wide
range of transactions and activities undertaken by individuals, corporations and
governments.166 If the Commonwealth executive government were only bound by
Commonwealth law, and no other law, then it would not be subject to significant areas
of legal regulation. In this sense it would not only be 'beyond the law', but also unable
to take advantage of the application of the law to protect its interests.


The Commonwealth Constitution was enacted, however, in the context of the common
law and on the assumption of its continuing application.167 The Commonwealth 'lives
and moves within the Australian common law.'168 Not only does the common law
confer upon the Commonwealth executive government its prerogative powers, but it
_____________________________________________________________________________________
162 Melbourne Corporation (1947) 74 CLR 31, 79 (Dixon J).
163 Carter v Egg and Egg Pulp Marketing Board (Vic) (1942) 66 CLR 557, 573 (Latham CJ).
164 Victoria v Commonwealth (1937) 58 CLR 618, 636–7 (Evatt J); Jacobsen v Rogers (1995) 182 CLR
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165 Doyle, above, n 149, 62.
166 Queensland Electricity Commission (1985) 159 CLR 192, 246 (Deane J).
167 Uther's Case (1947) 74 CLR 508, 521 (Latham CJ); Lange v Australian Broadcasting Corporation


(1997) 189 CLR 520, 564 (Brennan CJ, Dawson, Toohey, Gaudron, McHugh, Gummow and
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(Gummow J). See also Sir Owen Dixon, 'The Common Law as an Ultimate Constitutional
Foundation' (1957) 31 Australian Law Journal 240; Sir Owen Dixon, 'Sources of Legal
Authority' reprinted in Jesting Pilate, (1965) 198.
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2003 Federal Limitations on the Legislative Power 529
____________________________________________________________________________________


also binds the Commonwealth executive government, and its officers and agents,
subject to those special powers conferred upon it by prerogative, the Constitution, and
subject to legislative abrogation.169 It is accepted that the Commonwealth executive
government may not exempt itself from the application of the law by executive
warrant. This may only occur by legislation.170


The common law, of course, may be altered or completely overridden by State
legislation. In our legal system the common law and State legislation are intricately
entwined, with legislation making small or large adjustments to continuing common
law rules. If one accepts that the Commonwealth executive government is subject to
the common law, then the question arises whether it is subject to the common law as
altered by State legislation. If not, a dual system would develop, with courts having to
apply and develop common law principles where they apply to the Commonwealth,
even though they have been replaced by State statute law and otherwise no longer
exist. Judges who have addressed this issue appear to have concluded that State laws
of general application which alter the common law in relation to matters such as
contract or tort, do indeed apply to the Commonwealth.171


This is where the fundamental problem arises in Cigamatic. If, as a matter of
constitutional principle, States cannot legislate to bind the Commonwealth, then how
can such State laws continue to apply to the Commonwealth? The explanation given
most commonly is that the Commonwealth is not 'bound' by these State laws but is
'affected' by them.172 This is because it has 'submitted' itself to the State legislative
regime by entering into transactions governed by it (eg a contract) or by incorporating
a company pursuant to the State's laws.173


The 'affected by' argument is not very convincing. It appears to be playing with
words. What is meant by 'affected by' is that the Commonwealth may, pursuant to that
State law, be obliged to act in a certain way, or prohibited from doing so. It is, in effect,
'bound', as Dixon J observed in Uther's Case.174 As for the argument of voluntary
_____________________________________________________________________________________
169 Re Residential Tenancies Tribunal (1997) 190 CLR 410, 457 (McHugh J).
170 A v Hayden (1984) 156 CLR 532, 540 (Gibbs CJ), 550 (Mason J), 562 (Murphy J), 580 (Brennan


J), 592 (Deane J); Plenty v Dillon (1991) 171 CLR 635, 639 (Mason CJ, Brennan and Toohey
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(1999) 46 NSWLR 563, 592 (Priestley JA).


171 Federal Commissioner of Taxation v Official Liquidator of EO Farley Ltd (1940) 63 CLR 278, 308
(Dixon J); Uther's Case (1947) 74 CLR 508, 528 (Dixon J); Commonwealth v Bogle (1953) 89
CLR 229, 260 (Fullagar J); Cigamatic (1962) 108 CLR 372, 378 (Dixon CJ); Re Residential
Tenancies Tribunal (1997) 190 CLR 410, 427 (Brennan J), 458 (Dawson, Toohey and Gaudron
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(Dixon J); Commonwealth v Bogle (1953) 89 CLR 229, 260 (Fullagar J).


173 Query what effect the referral of power by the States to the Commonwealth and the
subsequent enactment of the Corporations Act 2001 (Cth) will have in relation to bodies
incorporated now pursuant to a Commonwealth law.


174 (1947) 74 CLR 508, 528. His Honour said: 'General laws made by a State may affix legal
consequences to given descriptions of transactions and the Commonwealth, if it enters into
such a transaction, may be bound by the rule laid down' [emphasis added]: at 528. See also
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the Commonwealth is 'bound' by State laws of general application, but qualified the
meaning of 'bound', and Dawson, Toohey and Gaudron JJ who said that 'it is impossible to
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submission, there is little choice for the Commonwealth if it wishes to operate in the
commercial world. It may not have sufficient legislative power to establish its own
legal regime as an alternative. Further, one could argue just as easily that if the
Commonwealth entered into contracts with companies incorporated in a State or lent
money to them, then it submitted itself to State laws upon the allocation of priority in
the winding up of those companies which alter the common law prerogative of the
Commonwealth.175 Why is the Commonwealth not 'affected by' such a law?


A more plausible argument is that the Commonwealth is bound by State laws
because they are 'picked up' or applied by way of Commonwealth law (eg through the
Judiciary Act 1903 (Cth) or the Commonwealth Places (Application of Laws) Act 1970 (Cth).
However, as Professor Zines has argued, it appears that this was not what was meant
by the Justices who advocated the 'affected by' argument.176


A review of how the Justices of the High Court in Re Residential Tenancies dealt with
this issue of the application to the Commonwealth of State laws of general application,
again highlights the inherent problems with the Cigamatic doctrine.


Chief Justice Brennan argued that a State law which purports to impose a burden
on the Crown in right of the Commonwealth is invalid because it is either offensive to s
61 of the Commonwealth Constitution to the extent that it affects the enjoyment of the
prerogative or is inconsistent with a Commonwealth law under s 109 to the extent that
it burdens the enjoyment of a statutory power.177 However, his Honour concluded that
a State law of general application which governs transactions that the Crown in right
of the Commonwealth chooses to enter into, may 'bind' it.178 His Honour considered
that the Commonwealth is 'bound' in the sense that it acquires rights and assumes
obligations by entering into the transaction.179 As for the effect of a State criminal law,
his Honour considered it meaningless to say that it binds the Crown in right of the
Commonwealth. If the agent or servant of the Crown is acting in the exercise of a
statutory power conferred by a valid Commonwealth law, then the issue is governed
by s 109. If the agent or servant is acting pursuant to the prerogative, then there is no
prerogative power to dispense the servant or agent from liability under the State
criminal law.180 It is not clear why, under the rationale expressed earlier by Brennan
CJ, the State criminal law is not invalid because it imposes a burden on the exercise of
the prerogative contrary to s 61. Nor is it clear why a State law of general application
which governs transactions does not burden the prerogative by limiting the way in
which it may be exercised.


Justice McHugh also held in Re Residential Tenancies Tribunal that it is 'settled
doctrine' that the States have no constitutional power to bind the Commonwealth.181


His Honour based this proposition on the principle that 'in the absence of a grant of


_____________________________________________________________________________________
say what is meant by "affected by State laws" if it does not mean that the Crown in right of
the Commonwealth is bound by them': at 447.


175 The High Court in Cigamatic (1962) 108 CLR 372 held that the Commonwealth was not
subject to such a law.


176 Zines, above n 105, 358.
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power, express or implied, no polity within a federation has the power to bind another
polity within that federation.'182 His Honour considered, however, that the
Commonwealth executive is bound by the common law, except where the common
law is inconsistent with the grant of executive power under the Constitution or a federal
statute.183


On the difficult issue of the application of State laws to the Commonwealth
executive government, in summary, McHugh J concluded that State laws may validly
apply to the Commonwealth where:


1. the State law affects executive powers of the Commonwealth exercised
pursuant to a Commonwealth law (subject to any s 109 inconsistency), because
the Commonwealth law is presumed to accept the application of State laws,
unless the contrary is indicated;184


2. the State law governs the creation of a relationship between the
Commonwealth and a subject even where the relationship arises from executive
power derived from s 61 of the Constitution, because the Commonwealth
chooses to subject itself to the State law by entering into that relationship;185


and
3. the State law is one of general application which 'merely regulates the manner


or mode of performing an activity'186 which is carried out by, amongst others,
Commonwealth servants or agents in the course of executing executive powers
derived from s 61 of the Constitution, because such laws are unlikely to infringe
the extraordinary executive powers and capacities of the Commonwealth as a
'political sovereign'.187


The first two exceptions appear to be based upon notions of Commonwealth consent
or submission to the application of State laws, while the final one appears to be based
upon some kind of distinction between the 'core' aspects of executive power relating to
political sovereignty, as opposed to the operations of the Commonwealth executive
government in its 'legal and personal capacities'. It is harder to establish in relation to
the third category an element of Commonwealth voluntary 'submission' to the
application of State laws.


Further, the logical development of the notion of Commonwealth submission to
State laws from categories 1 to 3 leads to the ultimate conclusion that the
Commonwealth submits to the application of State laws to the Commonwealth
executive unless it acts, by legislation, to exlude the application of those State laws to
it.188 This would nullify altogether the Cigamatic doctrine.


_____________________________________________________________________________________
182 Ibid. See also Australian Postal Commission v Dao (1985) 3 NSWLR 565, 597 (McHugh JA)
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Justice McHugh also concluded that a State law will not bind the Commonwealth
where:


4. the State law purports to change the nature or effect of a State law governing a
relationship already entered into by the Commonwealth as described in
category 2 above, even if the State law is one of general application;189


5. the State law attempts to discriminate against the exercise of an executive
activity arising from the operation of s 61 of the Commonwealth Constitution;190


and
6. the State law infringes upon the 'extraordinary capacities or powers' of the


Commonwealth as a 'political sovereign', such as the power to engage in
diplomatic relations.191


Category 4, while it may be useful to explain the outcome of Cigamatic (i.e. that the
Commonwealth voluntarily submitted itself to State laws concerning the winding up
of companies incorporated in the State, but did not submit itself to an amendment to
that law), is problematic in practice. A change in State laws which affects contractual
rights would then affect all contracts except those to which the Commonwealth was
already a party (even if the change were beneficial to the Commonwealth),192 but
would presumably affect new contracts entered into by the Commonwealth pursuant
to the amended law because the Commonwealth voluntarily submits itself to the
application of the law. How then would State tort law reform affect the
Commonwealth when it has a continuing relationship of duty of care for particular
subjects? Why is it that the Commonwealth in voluntarily submitting itself to State
laws and the common law does not submit itself to those laws as changed from time to
time during the course of its relationship with the subject?


Category 5 appears to be a recognition of a 'reverse-Melbourne Corporation' principle,
although McHugh J sources it to the earlier case of West v Commissioner of Taxation
(NSW)193 instead.194 Justice Dixon there considered that it is 'implicit in the power
given to the executive government of the Commonwealth that the incidents and
consequences of its exercise shall not be made the subject of special liabilities or
burdens under State law.'195


Category 6 gives rise to a difficult distinction between different types of executive
functions, which would only further complicate the application of the Cigamatic
doctrine if generally adopted.196


_____________________________________________________________________________________
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Justice Gummow also took up the exception in category 1 above. His Honour
concluded that where an executive body is created by a Commonwealth statute, and its
powers are conferred and governed by Commonwealth statute, the issue of whether a
State law can apply to that body or govern its activities is a question to be resolved by s
109 of the Constitution.197 As much Commonwealth executive power is now governed
by statute, this is a simple way of avoiding in practice many of the problems
concerning Cigamatic. It throws the onus back on the Commonwealth, through its
legislative power, to determine whether the application of State laws should be
excluded. It does not, however, explain how the Cigamatic doctrine applies to the
Commonwealth executive government when it is exercising powers derived from s 61
of the Commonwealth Constitution.


Justice Gummow's position on this point remains unclear. His Honour made
limited remarks about the 'content of the Cigamatic doctrine'.198 He appeared to query
the ability of a State law to impose a criminal offence upon the Commonwealth
executive government itself, as opposed to imposing criminal liability on individual
officers of the executive government, while possibly accepting the ability of civil laws
to bind the Commonwealth.199 His Honour also noted the argument that
Commonwealth laws may be 'affected by' State laws, and observed that the examples
given by judges have been confined to State laws of general application which qualify
the common law of personal obligations.200 His Honour also referred to the contrast
between such laws and laws which 'detract from or adversely affect the very
governmental rights of the Commonwealth in the exercise of which it might engage in
such transactions.'201 It is not clear, however, whether his Honour endorsed the
'affected by' argument or any distinction between laws affecting the 'governmental
rights' of the Commonwealth and other rights, or how his Honour justified such
arguments, other than by the application of precedent. Given his Honour's previous
strident criticism of the Cigamatic doctrine, which concluded with the hope that 'the
High Court will at the earliest opportunity be invited to reconsider, and reconsider, the
correctness of the decision in Cigamatic',202 it is remarkable that as his Honour was a
Justice of the High Court on the occasion where leave was first given to reconsider the
correctness of Cigamatic, he did no more than recite what was held in that case, neither
criticizing nor endorsing its reasoning.


The joint judgment of Dawson, Toohey and Gaudron JJ reinterpreted the Cigamatic
doctrine so that State laws do not apply to the Commonwealth to the extent that they
impair the 'capacities' of the Commonwealth. The justification given for this is the
argument that the Commonwealth has enumerated legislative powers, but the States
'do not have specific legislative powers which might be construed as authorizing them
to restrict or modify the executive capacities of the Commonwealth.'203 Note, that this
principle is not applied to prevent State laws from 'binding' the Commonwealth.
_____________________________________________________________________________________


452 (Mason, Brennan and Deane JJ); Re Australian Education Union; Ex parte Victoria (1995)
184 CLR 188, 230–1 (Mason CJ, Brennan, Deane, Toohey, Gaudron and McHugh JJ).


197 Re Residential Tenancies (1997) 190 CLR 410, Ibid 469.
198  Ibid 472–4.
199 Ibid 472.
200  Ibid 473.
201 Ibid.
202 Meagher and Gummow, above n 78, 29.
203 Re Residential Tenancies Tribunal (1997) 190 CLR 410, 440.
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Rather it is confined to invalidating laws restricting or modifying the 'executive
capacities' of the Commonwealth. This distinction appears to be traced back to the
Melbourne Corporation principle that the Constitution is predicated upon the continuing
separate existence of the Commonwealth and the States. The argument then appears to
be that the Commonwealth Parliament has enumerated legislative powers that would
permit it to impair State executive capacities, were it not for the Melbourne Corporation
implication, but the States, with no enumerated legislative powers, do not have
legislative power to impair the Commonwealth's executive capacities, so that no
implication is required.204 However, the States, with no enumerated legislative
powers, may still enact laws which bind the Commonwealth, as long as they do not
impair the Commonwealth's executive capacities.205


This argument avoids the problems of the 'affected by' argument, and clearly
accepts the proposition that State laws may 'bind the Crown in right of the
Commonwealth and its agencies'.206 Its difficulty lies in the inadequate explanation of
why State Parliaments, without enumerated legislative powers, may legislate to bind
the Crown in right of the Commonwealth except where that legislation impairs its
executive capacities. It is understandable if this is derived from an implication based
upon federalism, and is the reciprocal application of the Melbourne Corporation
principle, but their Honours argue instead that it is the result of a mere absence of
legislative power. If the State has no legislative power, and it is not because of a
prohibition implied from the Commonwealth Constitution, it must be because the law is
not one for the peace, welfare and good government of the State. However, their
Honours did not develop the argument this far.


The rationale for the Cigamatic doctrine is unsound, and the distinctions it requires
a court to draw are unclear and unworkable.207 It has led some judges to hold that
State laws may not bind the Commonwealth,208 and others to hold that in some cases
they may do so.209 The Cigamatic doctrine has also been subject to intense academic
criticism,210 but yet when the opportunity for it to be overruled arose in Re Residential
Tenancies Tribunal, a majority of the Court decided to apply it in a reinterpreted form,
continuing to apply difficult and perhaps illusory distinctions, without adequately
identifying a firm constitutional foundation to support them. It is extraordinary that


_____________________________________________________________________________________
204 Ibid.
205 Ibid 443–4.
206 Ibid 446.
207 Lower courts have had great difficulty in discerning and applying the principles. See,


eg,Deputy Commissioner of Taxation v DTR Securities (1985) 1 NSWLR 653, 666 (Lee J);
Australian Postal Commission v Dao (1985) 3 NSWLR 565, 593 (McHugh JA); Trade Practices
Commission v Manfal (1990) 97 ALR 231, 236–9 (Wilcox J), 258 (French J); Re Commissioner of
Water Resources [1991] 1 Qd R 549,  555–7 (Byrne J); Aboriginal Legal Service of Western
Australia (Inc) v Western Australia (1993) 9 WAR 297, 322–3 (Nicholson J); Coco v Shaw [1994]
1 Qd R 469, 477 (McPherson SPJ); Whiteford v Commonwealth of Australia (1995) 38 NSWLR
100, 107 (Kirby P).


208 Australian Postal Commission v Dao (1985) 3 NSWLR 565, 596–7 (McHugh JA); Whiteford v
Commonwealth of Australia (1995) 38 NSWLR 100, 107 (Kirby P).


209 Trade Practices Commission v Manfal (1990) 97 ALR 231, 240 (Wilcox J); Re Commissioner of
Water Resources [1991] 1 Qd R 549, 556–7 (Byrne J); Coco v Shaw [1994] 1 Qd R 469, 477
(McPherson SPJ).


210 Meagher and Gummow, above n 78; Doyle, above n 149, 47; Zines, above n 105, 361–6.
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over one hundred years after federation, it is still unclear how our federal system is
intended to function, and more specifically to what extent State laws may bind the
Commonwealth executive.


Ultimately, if the Commonwealth objects to a State law of general application
applying to it, it may enact a law which will prevail over the State law pursuant to s
109 of the Commonwealth Constitution.211 Both McHugh and Gummow JJ read the
Cigamatic principle as not applying to executive powers derived from statute, because s
109 was the appropriate mechanism to deal with any conflict.212 If this approach were
generally accepted, it would mean that State laws would apply to bodies created by
legislation, such as the Defence Housing Authority, or even the Defence Forces
themselves, subject to inconsistent Commonwealth legislation. This approach has the
benefit of being consistent with the judgment of the High Court in Pirrie v
McFarlane,213 where it was stressed that the Air Force is organized by Commonwealth
legislation, which restricts to some extent the civil rights and duties of soldiers, but
does not exempt them from obedience to the civil law. Such an approach would
seriously limit the application of the Cigamatic doctrine, as these days much executive
power is based on legislation, rather than the prerogative or the general executive
power conferred by s 61 of the Commonwealth Constitution.


The enactment of inconsistent legislation by the Commonwealth Parliament is
subject to there being an appropriate head of legislative power to support such a law,
although this will almost always be the case where a law concerns the functions of the
Commonwealth government.214 It is also subject to any other express or implied
constitutional prohibitions. The only real problem occurs where the Commonwealth is
unaware of the State law and its effect on Commonwealth bodies, and later wishes to
legislate with retrospective effect to establish an inconsistency. In University of
Wollongong v Metwally, a majority of the High Court held that the Commonwealth
Parliament could not legislate with retrospective effect to remove an inconsistency, as
this would override the operation of the Constitution.215 It must therefore be doubtful if
the Commonwealth could legislate retrospectively to create an inconsistency for the
purposes of s 109 if the inconsistency did not exist at the relevant time.216


Finally, it should also be noted that the application of the Cigamatic doctrine may be
limited by the fact that in some cases Commonwealth laws 'pick up' and apply State
laws217 or remove Commonwealth advantages in litigation.218 However, these


_____________________________________________________________________________________
211 Re Residential Tenancies Tribunal (1997) 190 CLR 410, 504 (Dawson, Toohey and Gaudron JJ),


504 (Kirby J).
212 Ibid 452–3 (McHugh J), 469–70 (Gummow J). See also Cigamatic (1962) 108 CLR 372, 378


(Dixon CJ).
213 (1925) 36 CLR 170, 228 (Starke J).
214 The express incidental power in s 51(xxxix) of the Constitution is particularly relevant here.
215 (1984) 158 CLR 447, 455–8 (Gibbs CJ), 469 (Murphy J), 474–5 (Brennan J), 476–9 (Deane J).
216 Ibid 457 (Gibbs CJ). His Honour expressly objected to the proposition that the


Commonwealth could retrospectively reveal an intention to cover the field with the result
that a State law would be retrospectively invalidated: at 457. Cf Murphy J where he
considered that retrospective Commonwealth laws could render a State law invalid, but
could not render valid what s 109 had made invalid: at 468–9.


217 See, for example, s 79 of the Judiciary Act 1903 (Cth). The State law then applies as a federal
law.
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provisions are often limited219 and uncertainty remains as to the extent to which they
apply if the State law is directed at Commonwealth executive power, rather than being
a law of general application.220 Accordingly, the Cigamatic doctrine remains relevant.


A 'reverse Melbourne Corporation' principle?
In the Melbourne Corporation case, a number of Justices suggested that the


implication had a two-way application. Chief Justice Latham observed that the
'Commonwealth Parliament has no power to make laws with respect to State
governmental functions as such, and the State Parliaments have no power to make
laws with respect to Commonwealth governmental functions as such'.221 Similarly,
Starke J observed that 'neither Ffederal nor State governments may destroy the other
nor curtail in any substantial manner the exercise of its powers or "obviously interfere
with one another's operations".'222 Justice Williams also concluded that the States may
not exercise their constitutional powers for the purpose of 'affecting the capacity' of the
Commonwealth 'to perform its essential governmental functions'.223


However, in practice the Melbourne Corporation principle has been applied to protect
the States from Commonwealth laws, rather than the reverse. Accordingly, support for
the proposition that the Melbourne Corporation principle is a limitation on the legislative
or executive powers of the States is limited.224


_____________________________________________________________________________________
218 See, for example, s 64 of the Judiciary Act 1903 (Cth), which was applied to laws of


substance as well as procedure in Maguire v Simpson (1977) 139 CLR 362; Commonwealth v
Evans Deakin Industries Ltd (1986) 161 CLR 254.


219 See, for example, Re Residential Tenancies Tribunal (1997) 190 CLR 410; Commonwealth v
Western Australia (1999) 196 CLR 392, where s 64 of the Judiciary Act 1903 (Cth) did not
apply to proceedings in the Residential Tenancies Tribunal or before a mining warden;
Deputy Commissioner of Taxation v Moorebank Pty Ltd (1988) 165 CLR 55, where s 64 did not
apply because other Commonwealth legislation 'covered the field', leaving no room to
import a State law. Regarding the limitations on the application of s 79 of the Judiciary Act
1902 (Cth) see Solomons v District Court (NSW) (2002) 211 CLR 119, 134 [23] (Gleeson CJ,
Gaudron, Gummow, Hayne and Callinan JJ), 146 [60] (McHugh J); ASIC v Edensor Nominees
Pty Ltd (2001) 204 CLR 559, 593–4 [72]–[74] (Gleeson CJ, Gaudron and Gummow JJ), 609–10
[129]–[130] (McHugh J); Commonwealth v Mewett (1997) 191 CLR 471, 556 (Gummow and
Kirby JJ).


220 Austral Pacific Group Ltd v Airservices Australia (2000) 203 CLR 136, 156–7 [57] (McHugh J)
referring to Maguire v Simpson (1977) 139 CLR 362, 390 (Gibbs J) , 402 (Mason J), 403–4
(Jacobs J) ; Commonwealth v Evans Deakin Industries Ltd (1986) 161 CLR 254, 267 (Gibbs CJ,
Mason, Wilson, Deane and Dawson JJ); Re Residential Tenancies Tribunal (1997) 190 CLR 410,
428 (Brennan CJ), 460(McHugh J) , 474 (Gummow J).


221 Melbourne Corporation (1947) 74 CLR 31, 61. Note, however, that in Uther's Case (1947) 74
CLR 508, his Honour qualified this by stating that the Melbourne Corporation principle
cannot be applied in favour of the Commonwealth in the same way as to a State, because a
State has no means of protecting itself against Commonwealth legislation, but the
Commonwealth can protect itself from State legislation because of the application of s 109
of the Commonwealth Constitution: at 520.


222 Melbourne Corporation (1947) 74 CLR 31, 74 (citations omitted).
223 Melbourne Corporation (1947) 74 CLR 31, 99.
224 Re Residential Tenancies Tribunal (1997) 190 CLR 410, 507–8 (Kirby J); Commonwealth v


Western Australia (1999) 196 CLR 392, 435–6 [122]–[123] (Gummow J); Aboriginal Legal
Service of Western Australia v Western Australia (1993) 9 WAR 297, 319 (Nicholson J); Coco v
Shaw [1994] 1 Qd R 469, 495–6 (Ryan J); Local Government Association of Queensland (Inc) v
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Is Cigamatic merely a reflection of the application of part of the Melbourne
Corporation principle? Chief Justice Dixon, who was the principal architect of the
Cigamatic principle, denied such a suggestion. His Honour considered that the question
of whether the legislative powers of the States could extend over a prerogative of the
Commonwealth 'cannot be regarded as simply governed by the applicability of the
principles upon which Melbourne Corporation v The Commonwealth depended'.225 His
Honour focused instead on the absence of State legislative power, rather than the
application of an implication derived from federalism to limit existing legislative
powers. In Re Residential Tenancies Tribunal, Brennan CJ took the same approach. His
Honour concluded that the Melbourne Corporation principle could not apply because it
proceeds on the basis that the Commonwealth otherwise has legislative power to affect
the prerogatives of the State, and that those powers must therefore be limited to satisfy
the requirements of a federation.226 In contrast, his Honour concluded that the States
had no such legislative power to begin with.227


Justices Dawson, Toohey and Gaudron, who also formed part of the majority,
considered that the Cigamatic distinction between laws of general application and laws
affecting the capacities of the Commonwealth executive, was based upon the
fundamental principle recognised in Melbourne Corporation that the 'Constitution is
predicated upon  the continuing separate existence of the Commonwealth and the
States'.228 However, their Honours noted the necessity of differentiating in the
application of this principle to the Commonwealth and the States. They too applied the
'enumerated powers' argument, so that the Melbourne Corporation principle was
necessary to restrain the enumerated powers of the Commonwealth, but unnecessary
to apply to the States which do not have power to impair the executive capacities of the
Commonwealth.229


Nevertheless, in interpreting the Cigamatic doctrine, Dawson, Toohey and Gaudron
JJ used the language of the Melbourne Corporation case. Their Honours incorporated in
their version of the Cigamatic doctrine, notions of discrimination which have long
formed part of the Melbourne Corporation principle. They observed that 'a State law
which discriminates against the Commonwealth government and imposes a disability
upon it will have an impact upon such a relationship [of equality between the Crown
and its subjects] and will constitute an interference with its executive capacities'.230


Most importantly, their Honours drew a distinction between laws which impair the
'capacities' of the executive, and those which assume the existence of those capacities
but merely regulate the exercise of those capacities.231 The distinction drawn is similar
to that drawn in the Tasmanian Dams Case by Mason J between laws which impair the
capacity of a State to function as a government, and those laws which impair its
_____________________________________________________________________________________


Queensland [2001] QCA 517, [67] (Williams JA). See also, Meagher and Gummow, above
n 78, 26; Zines, above n 105, 353.


225 Cigamatic (1962) 108 CLR 372, 378.
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231 Ibid 439. See also Francesca Dominello, 'Intergovernmental immunities and judicial
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functions.232 The High Court in Austin, by taking the Melbourne Corporation test back to
the broad principle protecting federalism, and applying that test to protect the
constitutional powers and capacities of the States, appears to have drawn the
Melbourne Corporation test even closer to that set out in Cigamatic.


Given first, the unsatisfactory basis of the Cigamatic doctrine; secondly, the fact that
it can no longer be argued by the Commonwealth to give it a general immunity from
State laws; and thirdly, the approach of the majority in Re Residential Tenancies Tribunal
in adopting tests conceptually similar to those in the Melbourne Corporation case, it
would appear to be time to reconsider the extent to which State laws can bind the
Commonwealth. A 'reverse-Melbourne Corporation' principle, based upon the federal
system established by the Constitution, could apply to prevent State laws from
restricting or burdening the Commonwealth in the exercise of its constitutional
powers. Indeed, the confusion wrought by the High Court in the Austin case may give
birth to the opportunity to harmonize the two streams of authority in the Melbourne
Corporation and Cigamatic cases.


From a Commonwealth point of view, this approach would have distinct
advantages because in some ways the Melbourne Corporation principle appears to be
broader than that in Cigamatic. For example, the Cigamatic doctrine only extends to
protect the capacities of the executive. The Melbourne Corporation principle, however,
extends to protect all the constitutional powers of the polity, be they executive,
legislative or judicial,233 perhaps even extending as far as functions which are
necessary to allow it to exercise its constitutional powers.234


While of course a State could not legislate to affect the legislative capacities of the
Commonwealth, as such a law would be contrary to the Commonwealth Constitution,235


State laws may otherwise affect the actions of Members of the Commonwealth
Parliament (outside Parliamentary proceedings) or the operation of Commonwealth
elections. In the absence of a s 109 inconsistency, the application of a 'reverse-Melbourne
Corporation' principle may be more useful to the Commonwealth in such circumstances
than the Cigamatic doctrine.


A case where such an issue arose is Local Government Association of Queensland (Inc)
v Queensland. There a State law provided that local government councillors who
nominated for election to the Commonwealth Parliament automatically vacated their
local government office. The Commonwealth Solicitor-General, intervening in the case,
was unable to seek the application of the Cigamatic doctrine, as the State law did not
affect the executive capacities of the Commonwealth.236 Instead, he sought the
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application of a 'reverse-Melbourne Corporation' principle. Williams JA accepted this
invitation and applied such a principle to protect the Commonwealth.237 While it is
hard to see on the facts why a law with respect to the disqualification of local
councillors could be interpreted as imposing burdens on the Commonwealth or
affecting its capacity to function,238 it may have had the effect of discouraging local
councillors from standing for office as a Member of the Commonwealth Parliament. To
this extent, the Melbourne Corporation principle, as subsequently espoused by the High
Court in Austin,239 would have supported the argument that such a law was an invalid
interference with the constitutional powers and capacities of the Commonwealth.


CONCLUSION
The distinction drawn between the powers of the Commonwealth and the States to
enact laws which bind each other, based upon the enumerated powers of the
Commonwealth, is inadequate. It is only really relevant to inconsistency of laws under
s 109 of the Commonwealth Constitution. It is not a satisfactory basis for the Cigamatic
doctrine and leads to artificial and unsatisfactory attempts to explain why some State
laws do bind the Crown in right of the Commonwealth and others do not.


The Melbourne Corporation principle, however, based upon the federal structure of
the Constitution and the necessity of maintaining independently functioning
governments, appears to be a firmer foundation for an explanation of why some State
laws may bind the Commonwealth and others may not. It has the additional attraction
of being capable of applying to the circumstance where the laws of a State purport to
bind another State, and to the legislative attempts of the Commonwealth and the States
to tax each other. While it may be that some adjustments would need to be made to the
relevant tests to accommodate this expanded role, they could not possibly make it as
Byzantine in its complexities as the existing unsatisfactory Cigamatic doctrine.


Finally, by adopting one principle to cover all these circumstances, the High Court
would at last have a firm starting point to develop an explanation of federalism and
how it functions under our Constitution — an explanation which has been far too long
outstanding.


_____________________________________________________________________________________
237 Local Government Association of Queensland (Inc) v Queensland [2001] QCA 517, [70] (Williams


JA)]. McMurdo P held at [12] that the law was beyond the competence of the Queensland
legislature because the Commonwealth has exclusive legislative power in relation to
Commonwealth elections. The whole Court also held that the law was invalid because of
inconsistency under s 109 of the Commonwealth Constitution.


238 Compare the view of McHugh J in Street v Queensland Bar Association (1989) 168 CLR 461,
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THE INTERACTION OF CONTRACT AND EXECUTIVE
POWER


Nick Seddon*


INTRODUCTION
Over the last 25 years, governments of all persuasions in western democracies have
increasingly resorted to contract as a means of carrying out governmental tasks and
achieving policy outcomes. The use of contract by government is not a new
phenomenon but, in more recent times, the increasing use of contract in areas that
were traditionally the province of direct government action has been a marked feature
of public administration. This movement has spawned a vast literature covering many
disciplines and has generated new theories about public administration. One of the
difficult issues to resolve in connection with this phenomenon is the sometimes
awkward mixture of a private institution — contract — to achieve public purposes.1


This paper is one of a group of papers on the theme of the interaction between the
government's executive power and legislation. This paper is about contract and the
executive power. Combining these together, it is appropriate to discuss the interaction
between legislation and the use by government of the executive power to make
contracts.


It will be seen that most government contracts are made under the executive power
which, in turn, is usually not affected by legislation, with the consequence that the
government has a very wide power indeed to make contracts. Traditional measures of
accountability for the exercise of public power tend to be minimal in controlling the
executive power to make contracts. Further, this power may be exercised to bind
future governments whose ability to be rid of the contractual obligations is very
limited.


_____________________________________________________________________________________
* Special Counsel, Blake Dawson Waldron, Lawyers
1 I use the word 'contract' in the lawyer's sense of a legally enforceable agreement. The word


is used by public administration scholars in a much broader way to cover any arrangement
between two bodies (which may not be separate legal entities) under which one entity is
required to do things or achieve outcomes for the other entity. Thus the word is used in a
purchaser-provider model where the purchaser and provider may be entities within the
one government or may even be employees working for the same employer.
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THE INTERACTION OF GOVERNMENT CONTRACTING AND
LEGISLATION
When one looks closely at this interaction, the outcome tends to be negative. There is
very limited interaction between the exercise of the government's executive power to
make contracts and legislation. The following propositions summarise the various
interactions:
1. There is generally no requirement that there be a statutory basis for entering into


government contracts.2 Most government contracts are entered into as an exercise
of executive power untrammelled by legislation. It used to be the case that a
government could not enter into a contract unless there was a specific statutory
power to do so.3 This theory was discarded in New South Wales v Bardolph.4


2. There is no requirement that there be a legislative appropriation of money for the
validity of those contracts that involve the expenditure of public money.5 The
contract is effective without an appropriation but payments made under a contract
must be sanctioned by an appropriation. Any payment out of consolidated
revenue not sanctioned by an appropriation can be recovered.6 The consequence is
that it is possible for the government to be legally committed by a contract, but it
refuses to appropriate money for that contract. I have suggested that this would
not happen.7 In any case, the contractor could sue for breach and different
procedures are brought into play to satisfy a judgment, although, again, in theory
the government could refuse to appropriate money to satisfy the judgment.8


3. Legislation may limit or affect the government's contract-making power. However,
the kinds of provisions one finds in finance legislation governing the proper
expenditure of public money have been held by the courts to be merely directory
and not mandatory9 — they go to procedures not power — with the consequence
that a contract is valid even when the statutory procedures have not been


_____________________________________________________________________________________
2 There are exceptions. In relation to disposal of Crown lands, it is a constitutional


requirement that such a contract must be authorised by legislation. See, eg, the discussion
in Cudgen Rutile (No 2) Ltd v Chalk [1975] AC 520, 533 (Lord Wilberforce) of this
constitutional requirement in Queensland. Another exception is that under the Financial
Management and Accountability Act 1997 (Cth) s 37 the Commonwealth cannot borrow
money without specific legislative authorisation. See below, text accompanying n 27.


3 Commonwealth v Colonial Combing, Spinning and Weaving Co Ltd (1922) 31 CLR 421.
4 (1934) 52 CLR 455.
5 Kidman v Commonwealth (1925) 37 CLR 233; New South Wales v Bardolph (1934) 52 CLR 455.
6 Auckland Harbour Board v The King [1924] AC 318; Commonwealth v Burns [1971] VR 825;


Commonwealth v Thomson (1962) 1 CCR (Vic) 37; Attorney-General v Gray [1977] 1 NSWLR
406; Sandvik Australia Pty Ltd v Commonwealth (1989) 89 ALR 213; Brown v West (1990) 169
CLR 195, 205.


7 Nicholas Seddon, Government Contracts: Federal, State and Local (2nd ed, 1999) [3.20]. See also
Vass v Commonwealth (2000) 96 FCR 272, 287–8.


8 See ibid [4.36]–[4.37].
9 In Project Blue Sky Inc v Australian Broadcasting Authority (1998) 194 CLR 355, 389–93


(McHugh, Gummow, Kirby and Hayne JJ) the distinction between directory and
mandatory was rejected in favour of asking whether it was parliament’s intention to render
the relevant transaction invalid if it was made in breach of the legislation. This test is no
improvement on the old directory–mandatory distinction. Synonyms used by the courts for
'directory' have been 'modal', 'facultative' and 'permissive'.
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followed.10 If legislation limits the power to make a contract (as opposed to
dictating the procedure) and the power is exceeded, the contract is void. But such
cases are very rare as far as the executive government is concerned,11 though there
are cases in which statutory corporations have entered into contracts that are void
for this reason.12 There is no general provision that abolishes the ultra vires rule
for contracts made by government corporations as there is for private sector
corporations.13


4. Contracts entered into by statutory corporations under what appears to be a
statutory power to contract are, according to the Federal Court, not made 'under
an enactment' for the purpose of judicial review under the Administrative Decisions
(Judicial Review) Act 1977 (Cth) ('ADJR Act').14 The argument is that the decision to
enter into a contract is an exercise of a common law right by the relevant entity and
so the statutory conferral of capacity to make contracts does not mean that
contracts are made under that statutory provision.15 This principle arose in the
context of a statutory corporation's power to enter into contracts but it would
presumably apply to the government itself if there was a relevant statutory
conferral of capacity to contract.


5. Contracts governed by the requirements of the finance legislation are not made
'under an enactment' for the purposes of judicial review under the ADJR Act.16


6. Contracts entered into under the Commonwealth executive power found in the
Constitution s 61 are not made 'under an enactment' for the purposes of judicial
review under the ADJR Act.17


_____________________________________________________________________________________
10 Examples are Australian Broadcasting Corporation v Redmore Pty Ltd (1989) 166 CLR 454 (in


which the ABC failed to comply with a requirement in the Australian Broadcasting
Corporation Act 1983 (Cth) that certain contracts be approved by the Minister, but the
contract was held to be valid); Commonwealth v Crothall Hospital Services (Aust) Ltd (1981) 36
ALR 567, 582–3; Northern Territory v Skywest Airlines Pty Ltd (1987) 48 NTR 20; Coogee
Esplanade Surf Motel Pty Ltd v Commonwealth (1976) 50 ALR 363, 383 (Glass JA).


11 Kent v Minister of State for Works (1973) 2 ACTR 1.
12 See, eg, Commonwealth v The Australian Commonwealth Shipping Board (1926) 39 CLR 1;


Corporation of the City of Unley v South Australia (1996) 67 SASR 8. This case was successfully
appealed on a different point which made the ultra vires question no longer relevant:
Corporation of the City of Unley v South Australia (1997) 68 SASR 511. See also Hazell v
Hammersmith and Fulham London Borough Council [1992] 2 AC 1 involving void contracts
entered into by a local council.


13 Corporations Act 2001 (Cth) ss 124–5. In some state and territory government-owned
corporations legislation, the ultra vires rule has been abolished but the position is patchy:
see Seddon, above n 7, [2.20].


14 General Newspapers Pty Ltd v Telstra Corporation (1993) 45 FCR 164 which has been followed
in a number of later cases. See CEA Technologies Pty Ltd v Civil Aviation Authority (1994) 122
ALR 724; Chapmans Ltd v Australian Stock Exchange Ltd (1994) 12 ACLC 512; Hutchins v
Deputy Commissioner of Taxation (1994) 123 ALR 133; Giorgas v Federal Airports Corp (1995) 37
ALD 623.


15 This argument is now well established in the case law, though it was initially the subject of
criticism. See, eg, Margaret Allars, 'Private Law but Public Power: Removing
Administrative Law Review from Government Business Enterprises' (1995) 6 Public Law
Review 44, 62–3.


16 Hawker Pacific Pty Ltd v Freeland (1983) 52 ALR 185; Dardak v Minister for Regional Services,
Territories and Local Government (2001) 182 ALR 419.
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Despite all this non-interaction between government contracts and legislation, there
is one area where there is a link between legislation and contract and that is in relation
to the Commonwealth's executive power to enter into contracts. The generally
accepted theory is that the Commonwealth's executive power is limited under the
Constitution by the legislative heads of power set out in the Constitution. So, the
Commonwealth's power to enter into contracts is limited by what it could do by
legislation. This is a strange inversion of the proposition that there is generally no
requirement for government contracts to be authorised by legislation. The
Commonwealth does not generally have to have been authorised by legislation to
make contracts, but the shadow of legislation (meaning the constitutional heads of
legislative power) limits what the Commonwealth can do. The same does not apply to
the states and territories where the executive power is not limited by reference to
subject-matter as the Commonwealth Constitution is.18 The states and territories therefore
have wider powers to contract than does the Commonwealth.


There is much academic controversy about precisely what the limits on the
Commonwealth's power to contract actually mean in a practical sense,19 but it is
reasonably safe to say that the limits impose no real fetter on the Commonwealth’s
power to enter into contracts, with the result that the Commonwealth is for practical
purposes in the same position as the states and territories, enjoying an unlimited
power to enter into contracts.20


STATUTORY AGREEMENTS
Proposition 1 above is about there being no requirement for legislation to provide the
power to make a government contract. Even so, legislation can provide the power to
make a contract (in which case the executive power is displaced). I briefly mention
here contracts that are not so much authorised by legislation, but are embodied in
legislation. These types of contracts are used for large infrastructure and mining
projects and are a hybrid between a contract and a legislative scheme. They raise some
quite tricky issues, some of which have not been resolved by the courts.21 In relation to
the present theme of the interaction between government contracts and legislation,
suffice it to say that these types of agreements may have the force of legislation
(though this is not always the case depending on the drafting of the relevant statute)
with the consequence that they displace the executive power. This gives rise to one of
the problems: new legislation is needed each time a variation has to be made to the
agreement.


_____________________________________________________________________________________


17 Dixon v Attorney-General (1987) 15 FCR 338, 343–4 (Jenkinson J).
18 New South Wales v Bardolph (1934) 52 CLR 455, 474–5 (Evatt J); Building and Construction


Employees and Builders Labourers Federation of New South Wales v Minister for Industrial
Relations (1986) 7 NSWLR 372.


19 See Seddon, above n 7, ch 2.
20 I explore the possible limits to the Commonwealth's power to enter into contracts: ibid.


Even if there is a limit, it is very unlikely that anyone would mount a legal challenge
because it would be a constitutional, and therefore expensive, case. Running such a case
would also be uncertain in outcome because of the controversy about what the limits
actually mean in practical application.


21 See Seddon, above n 7, [3.8]–[3.12].
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Another consequence of elevating an agreement to a set of statutory obligations is
that this overcomes the problem of a contract impermissibly purporting to fetter future
executive action.22 It also clears away any possibility of arguing that a contract is
impermissibly purporting to cut across existing legislation23 or future possible
legislation.24 In fact agreements of this sort can be used to sweep aside any awkward
legislation that may get in the way of the grand project. The Kennett government of
Victoria demonstrated this spectacularly in the Crown Casino25 and CityLink26


agreements.


CONTRACTS REQUIRED TO BE AUTHORISED BY STATUTE
Proposition 1 above made the point that generally government contracts do not have
to be authorised by legislation. Two exceptions were noted in a footnote.27 One of
these exceptions was the subject of an interesting incident some years ago.


The Financial Management and Accountability Act 1997 (Cth) s 37 stipulates that the
Commonwealth cannot borrow money without specific legislative authorisation. At
the time of the Patricks waterfront dispute in 1998, the Commonwealth wanted to
borrow some money to establish a scheme for compensating waterside workers made
redundant as a result of re-structuring the industry. The idea was that the
Commonwealth would set up the scheme with borrowed money and the money
would then be recovered over several years by a levy on stevedoring operations. But,
in the politically charged climate of the time, how could the Commonwealth get
legislation to enable the borrowing of money for the scheme through Parliament, most
particularly the Senate? The solution was to have some other entity borrow the money.
The Commonwealth, by the exercise of its executive power, registered a company
called the Maritime Industry Finance Company Ltd ('MIFCo'), a corporation
guaranteed by the Commonwealth, and that company then borrowed the money. No
legislation is needed for the Commonwealth to give a guarantee under the Financial
Management and Accountability Act. (By contrast, under the old Audit Act 1901 (Cth)
s 70B the Commonwealth could not give a guarantee unless authorised by an Act.)
Thus the Commonwealth neatly stepped around s 37 which was presumably included
in the Financial Management and Accountability Act to ensure parliamentary scrutiny of
Commonwealth borrowings.


The executive power could thus be used to avoid a legislative requirement aimed at
proper accountability in connection with public money.


_____________________________________________________________________________________
22 See ibid [5.12]–[5.13].
23 See ibid [5.10]–[5.11].
24 See ibid [5.14]–[5.15].
25 See Casino Control Act 1991 (Vic). Note in particular s 128P (now repealed) which gave the


Minister power to suspend legislation. The section was the subject of criticism in Audit
Review of Government Contracts, Contracting, Privatisation, Probity & Disclosure in Victoria
1992–1999: An Independent Report to Government (2000) vol 2, [5.1.2].


26 See Melbourne City Link Act 1995 (Vic).
27 See above, n 2.
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JUDICIAL REVIEW OF EXECUTIVE POWER
Propositions 4, 5 and 6 above make it clear that judicial review of Commonwealth
government decisions to enter into contracts is not available under the ADJR Act
despite there being legislation affecting such contracts. It is also clear that it is not
possible to challenge any decision made under a government contract.28


This leaves the possibility of administrative law challenge to the exercise of
executive power, that is, under the prerogative writs. The scope for this type of
challenge is very limited and the cases are rare. The courts have tended to take the
view that making contracts, albeit by public bodies using public money, is a 'private'
activity not amenable to judicial review.29 In Australia there are cases that show that
judicial review is at least possible, though they are rare.


One is Victoria v Master Builders' Association of Victoria30 in which a successful
challenge was mounted to the creation by the Victorian government of a list of
construction companies who would not be permitted to respond to government
tenders for construction work because of alleged misdeeds in the past. This was not so
much a challenge to the exercise of the government's executive power to enter into a
contract so much as a challenge to the government's exercise of executive power not to
contract with certain entities. However, the outcome of the challenge was very limited
with the court making a declaration that the companies had not been accorded
procedural fairness.


In MBA Land Holdings Pty Ltd v Gungahlin Development Authority31 the ACT
Supreme Court set aside a contract entered into under executive power purely on
administrative law grounds after a defective tender process. But, such cases are rare,
not the least because it is not possible to obtain damages. It is far more usual to
challenge a tender process by resort to an array of private law remedies, such as breach
of contract, breach of the Trade Practices Act 1974 (Cth) or estoppel.


THE 'NEW PREROGATIVE'
The MIFCo story (whereby a statutory provision requiring the government to legislate
to raise a loan was avoided by the use of executive power) and the lack of effective
judicial review demonstrate the important point that the executive power is power
indeed. The government's power to make contracts is, in the absence of specific
legislation placing limits on the exercise of that power (itself rare), unfettered and
unconstrained. Like natural persons and companies, the government is free to enter
into whatever contracts it likes and, despite legislation in the background, such as the
finance legislation, the government's contracting activities are not subject to judicial
review nor can the contract's validity be challenged if legislation such as finance
_____________________________________________________________________________________
28 Australian National University v Burns (1982) 43 ALR 25. Very limited bases for review of


decisions made under a contract were recognised by the Privy Council (on appeal from
New Zealand) in Mercury Energy Ltd v Electricity Corporation of New Zealand Ltd [1994] 2
NZLR 385.


29 The English case of R v Lord Chancellor; Ex parte Hibbit & Saunders (a firm) (The Times, 12
March 1993) exemplifies this approach. But contrast this case with R v Legal Aid Board; Ex
parte Donn & Co (a firm) [1996] 3 All ER 1.


30 [1995] 2 VR 121.
31 [2000] ACTSC 89 (Unreported, Higgins J, 18 October 2000).
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legislation is not adhered to or is bypassed. Whereas natural persons and companies
exercise private power, governments can exercise public power through the use of
contracts. It is because of this combination that deep concerns have been expressed
about the use of contract as a tool of public administration.


Demonstrating extraordinary prescience in 1979, the English academic Terence
Daintith saw the writing on the wall and wrote an article labelling the government's
contract-making power the 'new prerogative'.32 The thrust of this article was to
comment on the burgeoning use of contract by government, particularly contracting
out of important functions formerly performed by public servants, and to note that the
system of checks and balances that is supposed to be the hallmark of a modern
democracy was being undermined by the use of contract by government. The new
prerogative bypasses parliament and, Daintith argued, to do things by contract that
previously had to run the gauntlet of parliament, or were traditionally subject to public
administration values, was an erosion of democratic institutions.


Janet McLean has also commented33 on the scope of the executive power in relation
to the fact that a contract made by one administration may tie down the next
administration and other administrations into the future.34 Despite the doctrine of
executive necessity, which allows governments to break contracts if it is necessary for
the public good to do so, and the possibility of legislating to override a contract that is
no longer compatible with new policy, the ability of governments to escape contracts
by the use of these devices is severely limited. It does not look good in the eyes of
rating agencies if governments resort to these devices to cancel contracts. There is even
the possibility, contrary to received doctrine in Australia at least, that a government
which exercises executive or legislative power which is inimical to an existing contract
may be in breach and liable to pay damages.35 McLean argues that contract ties
successor governments down more effectively than does legislation.


Mention has already been made of the transposition of accepted contract values to
public contracts — they are 'private' activities — so that a substantial shift takes place
_____________________________________________________________________________________
32 Terence Daintith, 'Regulation by Contract: The New Prerogative' (1979) 32 Current Legal


Problems 41.
33 Janet McLean, 'Government to State: Globalization, Regulation, and Governments as Legal


Persons' (2003) 10 Indiana Journal of Global Legal Studies 173.
34 One of the most spectacular examples being the Melbourne CityLink contract which is for


34 years or a longer period in certain circumstances. Admittedly this contract was put in
place by legislation but the general point is still valid: the Victorian government will, in
twenty years' time, still be having to shape policy around this contract, rather than despite
it.


35 The decision of the United States Supreme Court in United States v Winstar Corporation, 518
US 839 (1996) demonstrates this. This case is extensively discussed by McLean, above n 33.
Another illustration is Lumber Specialties Ltd v Hodgson [2000] 2 NZLR 347 in which a
government change of policy did not constitute a breach for most of the contracts relevant
to that case because they contained force majeure clauses, but one contract did not and the
government had to pay damages. See also Wells v Newfoundland [1999] 3 SCR 199. In
Australia it has been suggested that a government that resorts to the doctrine of executive
necessity to get out of a contract should pay damages: see Ansett Transport Industries
(Operations) Pty Ltd v Commonwealth (1977) 139 CLR 54, 76–7 (Mason J); L'Huillier v Victoria
[1996] 2 VR 465, 478 (Callaway JA). In addition, at Commonwealth level (and only at
Commonwealth level) legislation taking away contract rights will be invalid under the
Constitution s 51(xxxi) if it amounts to a taking of property without compensation.
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away from the kinds of safeguards that were in place under traditional modes of
public service delivery.


Taggart has listed public law values:
The list of public law values includes openness, fairness, participation, impartiality,
accountability, honesty and rationality…36


Contract contradicts these values almost perfectly, with honesty being the only value
common to both contract and public law.37 Contract is traditionally about secrecy, no
duty to act fairly, participation of the immediate parties but otherwise not concerned
with third parties, no duty to act impartially, accountability only to the extent required
by the contract and then only to the other party and no duty to act rationally. When
traditional contract values are combined with the public purpose, the mix does not
necessarily work very well. There is no, or at least a very limited, special law of
contract that applies to government contracts as there is in France and to a lesser extent
in the United States. The safeguards for the protection of citizens' interests and
wellbeing inherent in public law are simply absent with contract and there has been no
adaptation of contract to fill the gap.38 Official reports and enquiries have pointed to
the adverse consequences for public accountability of the use of contract by
government but with little to show for such criticism.39


I cannot here go into the various ways in which contract and the public purpose do
not mix very well40 but I can illustrate with just a couple of examples.


Contract in the sphere of business is often about commercial-in-confidence
dealings. There is usually a specific clause that makes this clear. This private sector
habit was adopted almost as a conditioned reflex when contracts were drafted for
government purposes. The consequence has been a wall of secrecy behind which very
large amounts of public resources have been committed, with access being denied even


_____________________________________________________________________________________
36 Michael Taggart, 'The Province of Administrative Law Determined?' in Michael Taggart


(ed), The Province of Administrative Law (1997) 1, 3. For a similar comparison of clashing
values see John Wightman, Contract: A Critical Commentary (1996) 118–19 where the author
expresses a hope that contract will take on the values of citizenship.


37 Yes, contract has drawn the line at fraud! It is not possible, for example, to draft an
exemption clause that effectively excludes liability for fraud.


38 See the rejection in New Zealand of adoption of a common law principle of prime
necessity, championed by Michael Taggart, applicable to control the activities of monopoly
public utilities: Vector Ltd v Transpower New Zealand Ltd [1999] 3 NZLR 646.


39 Australian Law Reform Commission and Administrative Review Council, Open
Government: A Review of the Federal Freedom of Information Act 1982 (ALRC Report No
77/ARC Report No 40, 1995) [15.12]; Administrative Review Council, The Contracting Out of
Government Services (Report No 42, 1998) [4.6], [5.20], [6.17]; Senate Finance and Public
Administration References Committee, Parliament of Australia, Contracting Out of
Government Services — Second Report (1998) 5–7; House of Representatives Standing
Committee on Family and Community Affairs, Parliament of Australia, What Price
Competition? A Report on the Competitive Tendering of Welfare Service Delivery (1998) [4.12];
Electoral and Administrative Review Commission (Queensland), Report on Freedom of
Information (1990) [3.36], [8.60]–[8.61]; Auditor-General (South Australia), Report of the
Auditor General for the Year Ended 30 June 1998 (1998) A.3-16.


40 Much has been written on this topic. For some references and discussion of the issues see
Seddon, above n 7, [1.4], [1.12]–[1.13], [1.21], [1.24]–[1.25]. See also Mark Freedland,
'Government by Contract and Public Law' [1994] Public Law 86.
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to parliamentary committees. Freedom of information legislation excepts commercial
secrets and so it was no help to gaining access. Gradually there was a realisation that
the simple principle of private contract — the freedom to include whatever the parties
liked in their contract — was undermining some important institutions of public
accountability. There is no principle of contract law that forbids the inappropriate use
of a commercial-in-confidence clause. And it is a simple matter of drafting to blanket
the whole contract by such a clause. It has been necessary to adopt new policies
dictating transparency to control inappropriate use of these clauses in government
contracts.41


Another point to be made about government contracts is that they are inherently
difficult to control. It has been said that policy is an unruly horse but it is nothing
compared to the use of contract by governments. Once a contract has been made by the
government, the government's hand is very much tied in terms of changing direction.
Many of the larger contracts in fact commit future governments to expenditure which
they are obliged to meet even though technically they could get out of them, either by
exercising the right of executive necessity or by not appropriating money to those
contracts or by legislating. But either strategy is almost unthinkable and, in any case,
governments are concerned to ensure that their credit ratings are not damaged.


Once a contract is in place, not only does it tie the government's hands, but also
because of a particular feature of contract law, the thing is liable to get out of control.
The relevant feature is that contracts can be changed very simply with a minimum of
formality. This may be done 'on the run' with the consequence that the change is
legally binding. The change is in fact another contract. The various measures put in
place by governments to ensure proper contracting activities make almost no mention
of the dangers posed by informal changes. Yet it is a very common occurrence.


The consequence is that the executive power, itself a somewhat unruly horse, is
capable of spawning a yet more unruly horse.


CONCLUSION
Much has been said about the executive power distorting the supposed equilibrium
represented by the separation of powers doctrine. In the John Lehane Memorial
Lecture 200242 Lord Steyn made the point that resort to parliamentary debates and
what the executive was trying to achieve (as stated in the explanatory memorandum)


_____________________________________________________________________________________
41 Different measures have been adopted by different governments. The most radical was that


of the Bracks government in Victoria following a report on government contracting under
the previous administration. With limited exceptions, entire contracts have to be posted on
the internet. See Audit Review of Government Contracts, above n 25, vol 1 ch 3. The
Commonwealth government is required by a Senate Order to post on the internet a list of
contracts over $100 000, stating whether they contain confidentiality clauses, with
guidelines that stress that confidentiality should be the exception rather than the rule. The
process is monitored by the Australian National Audit Office. See, eg, Australian National
Audit Office, The Senate Order for Departmental and Agency Contracts (Autumn 2003), Audit
Report No 5 2003–2004 (2003). See also Government Procurement Act 2001 (ACT) Part 3.


42 Lord Steyn, 'The Intractable Problem of the Interpretation of Legal Texts' (2003) 25 Sydney
Law Review 5.
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in the interpretation of legislation shifts power from the parliament to the executive.43


It might also be said that it shifts power from the judiciary to the executive. A similar
theme was canvassed by Justice McHugh in an article about tensions between the
executive and the judiciary.44


The use of the government's executive power to enter into contracts and thereby to
carry out important policy initiatives is one example of strong executive power with
little by way of checks of that power. I am not suggesting that some elaborate
apparatus should be erected to re-balance this situation by, for example, going back to
the days when government contracts had to be authorised by legislation. The practical
workings of government necessitate that the ideal cannot always be achieved. As
Justice McHugh has pointed out:


In practice, the doctrine of separation of powers has not been easy to implement. In
Australia, the system of party politics, the doctrine of responsible government and the
Executive’s desire for an efficient and practical working government have combined to
weaken and to some extent erode, the doctrine of separation of powers.45


It would be impractical to over-regulate the government's contracting activities,
though what constitutes 'over-regulation' is an issue that could be the subject of
differing opinions. There is already an elaborate set of provisions, legislation (in the
form of the finance legislation) guidelines, manuals, best-practice guides, directions
and so forth. Accountability for contracts is supposedly ensured through these kinds of
measures, by the Auditor-General and by parliamentary committees.


When the use of contracts by government has the effect of de-stabilising the
democratic balance, it is not enough to point to the myriad measures that are supposed
to ensure efficient and effective use of public money. Those measures are important
but they do not go to the kinds of problems mentioned or alluded to by Lord Steyn,
Justice McHugh and Terence Daintith. The control of the use of the executive power is
not an easy project.


It is possible for the government to self-regulate but this usually happens in the
heat of an election. So, for example, the Bracks government in Victoria brought in some
quite radical measures to improve transparency of government contracts after the
Kennett era. By contrast it was the legislature, through a Senate Order, that introduced
transparency requirements to control the Commonwealth government's over-use of
commercial-in-confidence clauses.46


Self-regulation is very much a preferred method of regulation by modern
governments. Perhaps governments should be more ready to practise what they
preach and introduce measures to regulate themselves when the contracting power has
the potential for undermining important democratic institutions, as the Bracks
government did. One such measure would be a more careful appraisal of whether to
use contract at all. The cost-benefit analysis that should be gone through before
contracting out should include in the equation the (unmeasurable) cost of eroding
important public institutions and citizen safeguards.
_____________________________________________________________________________________
43 The decision of the House of Lords in Pepper v Hart [1993] AC 593 was the focus of Lord


Steyn's attack, framed in terms of the erosion of important constitutional principles.
44 Justice Michael McHugh, 'Tensions between the Executive and the Judiciary' (2002) 76


Australian Law Journal 567.
45 Ibid 569 (footnotes omitted).
46 See above n 41.







JUDICIAL REVIEW OF NON-STATUTORY EXECUTIVE
POWERS


Chris Horan*


In current times, most executive action affecting individuals involves the exercise of
powers conferred by or under statute. Administrative lawyers are familiar with the use
of judicial review in order to enforce limits placed on such powers by the empowering
legislation. Indeed, the development of the modern principles of administrative law
over the latter half of the 20th century has largely taken place in a statutory setting. As
recent history demonstrates, however, there are circumstances in which an executive
government may seek to rely on non-statutory sources of power. The exercise of non-
statutory powers will often raise distinct issues in the context of judicial review. The
review of non-statutory powers may involve questions concerning the extent to which
governmental actions are justiciable, that is, suitable to be examined by the courts.
Further, the application of many of the traditional grounds of judicial review can be
problematic without the touchstones of validity that are usually provided by statute.


This article discusses the judicial review of non-statutory executive powers in
relation to questions of jurisdiction, justiciability, grounds of review and remedies.


Some preliminary points should be noted in relation to the classification and
nomenclature of non-statutory executive powers. It is common to refer to such powers
as prerogative powers. However, it is necessary to observe several caveats in the use of
such terminology.
•  First, there are different views as to what powers are properly described as


'prerogative powers'. While Dicey used the term to refer to 'the residue of
discretionary or arbitrary authority, which at any given time is legally left in the
hands of the Crown',1 prerogative powers are sometimes more strictly defined as
those powers which are unique to the Crown—for example, the power to declare
war, to enter into a treaty, to grant a pardon, and so on.2 In other words, at least on
one view, the prerogative does not include powers which arise simply by reason of


_____________________________________________________________________________________
* Barrister, Victorian Bar.
1 AV Dicey, Introduction to the Study of the Law of the Constitution (10th ed, 1959) 424.
2 Thus, Blackstone regarded the prerogative as 'that special pre-eminence which the king


hath, over and above all other persons, and out of the ordinary course of the common law
in right of his regal dignity', and stated that the term 'can only be applied to those rights
and capacities which the king enjoys alone, in contradistinction to others, and not to those
which he enjoys in common with any of his subjects': William Blackstone, Commentaries on
the Laws of England (first published 1765, 3rd ed, 1768) bk I, ch 7, 239. See generally William
Wade, Administrative Law (8th ed, 2000) 221–2; Davis v Commonwealth (1988) 166 CLR 79, 108
(Brennan J).
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the Crown's legal personality, and which are therefore possessed by the Crown in
common with its subjects, such as the power to enter into contracts3 or to acquire
and convey property. These powers arise under the common law rather than by
virtue of the prerogative.4


•  Secondly, at Commonwealth level, the source of executive power is s 61 of the
Constitution. It has been accepted that s 61 encompasses those prerogative powers
of the Crown which are relevant to the 'spheres of responsibility' vested in it by the
Constitution.5 However, there is growing ambivalence towards the use of the term
'prerogative' to describe powers derived from s 61 of the Constitution. As French J
observed in Ruddock v Vadarlis,6 '[t]he use of the "prerogative" to describe such a
power may properly acknowledge its historical antecedents but not adequately
illuminate its origins in s 61 of the Constitution.' The effect of this distinction is
potentially to liberate the scope of the Commonwealth's non-statutory executive
powers from the prerogative powers historically exercised by the Crown.7 This
may in turn influence the approach adopted in determining the existence and
extent of power, and in determining whether such power has been abrogated by
statute.


•  The powers conferred by s 61 also extend to 'the execution and maintenance of this
Constitution'. Several provisions of the Constitution expressly confer powers which
would otherwise have arisen by virtue of the prerogative, such as the power to
summon, dissolve and prorogue the Parliament (s 5), the issue of writs for
elections (ss 5, 32), the appointment and removal of civil servants (s 67) and the
command in chief of the naval and military forces (s 68).


The conferral of statutory powers has greatly reduced the areas in which prerogative
or non-statutory executive powers still operate.8 Where a statute specifically empowers
_____________________________________________________________________________________
3 See New South Wales v Bardolph (1934) 52 CLR 455, 474–5 (Evatt J).
4 This does not mean that the exercise of common law (as opposed to prerogative) powers


cannot be the subject of judicial review proceedings. However, unless the executive
oversteps some positive constitutional or statutory limit on its powers, the exercise of its
common law powers will more often involve questions arising under private law (for
example, contract, property or tort).


5 Barton v Commonwealth (1974) 131 CLR 477, 498; see also Davis v Commonwealth (1988) 166
CLR 79, 93; Re Residential Tenancies Tribunal (NSW); Ex parte Defence Housing Authority
(1997) 190 CLR 410, 424 (Brennan CJ), 438 (Dawson, Toohey and Gaudron JJ), 455, 459
(McHugh J), 463–4 (Gummow J).


6 (2001) 110 FCR 491, 538. Compare the recent use of the term 'constitutional writs' in
preference to 'prerogative writs' to describe the remedies provided for by s 75(v) of the
Constitution: see Re Refugee Review Tribunal; Ex parte Aala (2000) 204 CLR 82, 92–3 [20]–[21]
(Gaudron and Gummow JJ), 133–6 [138]–[140], 135–6 [144] (Kirby J), 141–2 [165] (Hayne J).


7 Thus, in Ruddock v Vadarlis (2001) 110 FCR 491, 540, 542–3, French J placed primary reliance
on 'Australia's status as a sovereign nation' in determining whether there was an executive
power to prevent the entry of non-citizens into Australia. Contrast the more historical
approach adopted by Black CJ: ibid 496–501. See also Re Ditfort; Ex parte Deputy
Commissioner of Taxation (1988) 19 FCR 347, 368 (Gummow J).


8 Note also that in some areas, under long-standing constitutional principles, the Crown
cannot act without positive authority conferred by statute — in other words, there is no
scope for the exercise of non-statutory executive powers. For example, the Crown cannot
raise taxes or impose fines or penalties without statute: see eg, Northern Suburbs General
Cemetery Reserve Trust v Commonwealth (1993) 176 CLR 555, 579 (Brennan J), 597–8
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the Crown to do something which could previously be done under the prerogative, the
statute operates to abridge the prerogative, so that it is not possible for the Crown to
disregard restrictions, conditions and limitations applicable to the statutory power
simply by relying on an unrestricted prerogative power.9 Accordingly, prerogative
powers will generally be superseded by legislation which operates in the same area.10


In Ruddock v Vadarlis, however, French J adopted a different approach in relation to
executive powers derived from s 61 of the Constitution. Under that approach, a clear
and unambiguous legislative intention is required to displace an executive power,
particularly in cases where the executive power is of great significance to national
sovereignty.11 The result in that case was that the relevant provisions of the Migration
Act dealing with the entry and removal of non-citizens, including specific provisions
which had been introduced to protect Australia's borders against unlawful entry by
non-citizens, were characterised by French J as 'facultative' and were construed as not
evincing an intention to deprive the executive of its non-statutory power to prevent the
entry of non-citizens into Australian waters.


Notwithstanding this outcome, the Parliament enacted amendments to the
Migration Act which introduced a detailed statutory regime for the exclusion of non-
citizens from Australia.12 However, in an attempt to ensure the continued operation of
non-statutory executive powers (such as those recognised by the majority in Ruddock v
Vadarlis), the amendments inserted a new s 7A of the Migration Act which provides
that:


The existence of statutory powers under this Act does not prevent the exercise of any
executive power of the Commonwealth to protect Australia's borders, including, where
necessary, by ejecting persons who have crossed those borders.


It remains to be seen whether such a provision is capable of preserving (or perhaps
even reviving) non-statutory executive powers in the face of statutory powers which
are conferred subject to express conditions, restrictions and safeguards. Although s 7A
asserts a general legislative intention not to abrogate any non-statutory executive
powers relating to border protection, it might be argued that this cannot overcome the
effect of any specific statutory provisions which are directly inconsistent with the
continued existence or availability of such non-statutory powers.13


_____________________________________________________________________________________
(McHugh J); Cam and Sons Pty Ltd v Ramsay (1960) 104 CLR 247, 258 (Dixon CJ). Further, in
general terms, statutory authority is required for the detention of citizens in custody by the
executive: see Chu Kheng Lim v. Minister for Immigration (1992) 176 CLR 1, 13 (Mason CJ) , 19
(Brennan, Deane and Dawson JJ), 67 (McHugh J); Re Bolton; Ex parte Beane (1987) 162 CLR
514, 528 (Deane J).


9 Attorney-General v De Keyser's Royal Hotel [1920] AC 508, 526 (Lord Dunedin), 537–40 (Lord
Atkinson), 549–50 (Lord Moulton), 561–2 (Lord Sumner), 568–9 (Lord Parmoor); cf Barton v
Commonwealth (1974) 131 CLR 477.


10 See, eg, Ruddock v Vadarlis (2001) 110 FCR 491, 501–4 (Black CJ dissenting).
11 Ibid 540–1, 545–6 (French J); cf Petrotimor Companhia de Petroleos SARL v Commonwealth


[2003] FCAFC 3 [28] (Black CJ and Hill J), in relation to the question whether statute had
displaced the non-statutory executive power to define the territorial boundaries of
Australia.


12 Border Protection (Validation and Enforcement Powers) Act 2001 (Cth).
13 Cf, in relation to inconsistency for the purposes of s 109 of the Constitution, R v Credit


Tribunal; Ex parte General Motors Acceptance Corporation (1977) 137 CLR 545, 563–64.
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Nevertheless, a provision such as s 7A of the Migration Act raises the possibility that
alternative or 'parallel' sources of power might be invoked to support particular
executive actions. Such a situation could potentially bring into sharp relief any material
differences in the judicial review of non-statutory and statutory powers respectively.


JURISDICTION
At Commonwealth level, judicial review under the Administrative Decisions (Judicial
Review) Act 1977 (Cth) ('ADJR Act') is confined to decisions which are made 'under an
enactment' (or conduct in relation to such decisions). Accordingly, where non-statutory
executive actions are the subject of review, it is necessary to identify another source of
jurisdiction. The difference in the source of jurisdiction may in turn have some bearing
on both the grounds of review and the remedies that are available, although, generally
speaking, once a basis for jurisdiction is established the court is 'clothed with full
authority essential for the complete adjudication of the matter'.14


•  Section 75(v) of the Constitution (in the case of the High Court) and s 39B of the
Judiciary Act (in the case of the Federal Court) confer jurisdiction in matters in
which mandamus or prohibition or an injunction is sought against an officer of the
Commonwealth.15 In most cases, it is likely that an officer of the Commonwealth
will be involved in the exercise of a non-statutory Commonwealth executive
power.16 Thus, an applicant could seek prohibition or an injunction to restrain
action taken, or proposed to be taken, by an officer of the Commonwealth in
purported reliance on a non-statutory executive power in circumstances where it
was alleged that there was no such power, or that any power had been exceeded.


•  Section 75(iii) of the Constitution confers on the High Court jurisdiction in matters
in which the Commonwealth, or a person suing or being sued on behalf of the
Commonwealth, is a party. Accordingly, proceedings can be commenced against
the Commonwealth in the High Court seeking relief in relation to executive action
taken by or on behalf of the Commonwealth that is alleged to be beyond power.


•  Section 76(i) of the Constitution, in combination with s 30(a) of the Judiciary Act,
gives the High Court jurisdiction in matters arising under or involving the
interpretation of the Constitution. Most challenges to non-statutory executive action
at Commonwealth level will arise under or involve the interpretation of s 61 of the
Constitution (particularly in the light of the approach adopted by French J in
Ruddock v Vadarlis), and will therefore fall within the original jurisdiction of the
High Court. An equivalent jurisdiction is conferred on the Federal Court by s
39(1A)(b) of the Judiciary Act.


_____________________________________________________________________________________
14 R v Bevan; Ex parte Elias and Gordon (1942) 66 CLR 452, 465. See also Judiciary Act s 32;


Federal Court of Australia Act 1976 (Cth) ss 21–23.
15 Note that the Federal Magistrates' Court does not have an equivalent jurisdiction. With the


exception of jurisdiction under specific enactments (such as s 483A of the Migration Act), its
jurisdiction in administrative law matters arises solely under the ADJR Act.


16 The traditional approach to determining whether a person is an 'officer of the
Commonwealth' takes into account a range of factors, such as whether the person is
appointed, removable and paid by the Commonwealth: see R v Murray and Cormie; Ex parte
Commonwealth (1916) 22 CLR 437, 452 (Isaacs J), 464 (Higgins J), 471 (Gavan Duffy and Rich
JJ).
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•  Section 39B(1A)(c) of the Judiciary Act confers jurisdiction on the Federal Court in
matters (apart from criminal matters) arising under a law made by the Parliament
(see s 76(ii) of the Constitution). In most cases, however, a challenge to an exercise
of a non-statutory executive power will not involve a matter arising under a law
made by the Parliament.


It should be noted that jurisdiction at federal level is confined to 'matters'.17 It will
therefore be necessary to demonstrate that there is some immediate right, duty or
liability to be established by the court's decision.18 In some cases, this might require an
applicant to show that the relevant executive action sought to be challenged affects
rights, interests or (perhaps) legitimate expectations. For example, an attempt to
challenge a general policy decision made by a government (such as a Cabinet decision)
that does not have any immediate legal consequences might fail to meet such a
requirement, and therefore not involve a 'matter' over which the court can exercise
jurisdiction.19 However, provided that there is a right, duty or liability in question in
the proceedings, there is no constitutional requirement that the opposing parties must
have 'correlative interests' in that right, duty or liability.20 The question whether
particular non-statutory executive action is within power (at least where such action is
capable of affecting rights and interests) might be sufficient to satisfy the requirement
that there be a 'matter', irrespective of the interest of the particular applicant bringing
the proceedings.


The interest of the particular applicant can, however, be relevant to the question of
standing.21 It has been recognised that the question of standing in proceedings within
federal jurisdiction is closely linked with, and sometimes even subsumed in, the
constitutional concept of 'matter' for the purposes of Chapter III of the Constitution.22


Under the orthodox approach to standing, an applicant would need to demonstrate a
'special interest' (that is, an interest greater than that of a member of the general public)
in the subject matter of the proceedings,23 although there may be a growing tendency
towards a more liberal approach to standing requirements for the enforcement of
_____________________________________________________________________________________
17 This limitation would also apply to State courts when exercising federal jurisdiction. Cf


Commonwealth v Queensland (1975) 134 CLR 298.
18 See Re Judiciary and Navigation Acts (1921) 29 CLR 257, 265–7; see also Abebe v Commonwealth


(1999) 197 CLR 510, 524–5 [25] (Gleeson CJ and McHugh J), 555 [118] (Gaudron J), 570 [164]
(Gummow and Hayne JJ), 585 [215] (Kirby J); Re McBain; Ex parte Australian Catholic Bishops
Conference (2002) 209 CLR 372, 388–9 [3]–[4], 396 [25]–[26] (Gleeson CJ), 405–6 [62], 408 [72],
410 [76] (Gaudron and Gummow JJ), 449 [204] (Kirby J), 458–9 [242], 460 [246] (Hayne J);
Truth About Motorways Pty Ltd v Macquarie Infrastructure Investment Management Ltd (2000)
200 CLR 591.


19 Cf Thorpe v Commonwealth (No 3) (1997) 71 ALJR 767, 777–9 (Kirby J).
20 See Re McBain; Ex parte Australian Catholic Bishops Conference (2002) 209 CLR 372, 406–7 [65],


[67] (Gaudron and Gummow JJ).
21 See, eg, the decision of North J at first instance in the Tampa Case, Victorian Council for Civil


Liberties v Minister for Immigration and Multicultural Affairs (2001) 110 FCR 452, 482–5,
concerning the standing of the applicants to seek an injunction restraining the allegedly
unlawful removal of the asylum seekers from Australia.


22 Croome v Tasmania (1997) 191 CLR 119, 126–7, 132–3; Bateman's Bay Local Aboriginal Land
Council v The Aboriginal Community Benefit Fund Pty Ltd (1998) 194 CLR 247, 262; Truth
About Motorways Pty Ltd v Macquarie Infrastructure Investment Management Ltd (2000) 200
CLR 591, 610–12 (Gaudron J), 637 (Gummow J), 659–60 (Kirby J).


23 Australian Conservation Foundation Incorporated v Commonwealth (1980) 146 CLR 493.
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public rights.24 Further, it has always been clear that some remedies, such as habeas
corpus or prohibition, can be sought by 'strangers' who cannot necessarily demonstrate
any 'special interest' in the proceedings.25


The position in relation to jurisdiction is somewhat different at state level. In
general terms, the Supreme Court in each State has jurisdiction to review executive
action taken by that State in reliance on non-statutory powers, although in some states
the Court's jurisdiction to grant writs of certiorari, mandamus and prohibition has
been replaced by jurisdiction to make orders in the nature of such writs.26 In
Queensland, the Judicial Review Act 1991 (Qld) applies not only to decisions made
'under an enactment', but also to decisions made by the State, a state authority or a
local government authority under a non-statutory scheme or program involving public
funds.27 In contrast, the Tasmanian legislation more closely mirrors the
Commonwealth ADJR Act, and is confined to decisions of an administrative character
made under an enactment.28 In Victoria, a person affected by a decision of a 'tribunal'
can apply for an order for review under s 3 of the Administrative Law Act 1978 (Vic).
This review jurisdiction is capable of extending to the exercise of non-statutory powers,
provided that there is a decision operating in law to determine a question affecting
rights or privileges, and the decision-maker is a person who is required 'to act in a
judicial manner to the extent of observing one or more of the rules of natural justice'.29


In other circumstances, an applicant must resort to the general jurisdiction of the
Supreme Court under O 56 of the Supreme Court (General Civil Procedure) Rules 1996
(Vic).


JUSTICIABILITY
One of the most significant issues arising in the review of non-statutory powers is often
whether and to what extent the particular exercise of power is justiciable. As discussed
below, the question of justiciability is not necessarily confined to prerogative or non-
statutory powers, and can also arise in a statutory context. However, the nature and
subject-matter of many non-statutory powers, and the absence of any legislative
context to indicate limits on the manner in which such powers may be exercised, can
create particular difficulties in relation to justiciability.


_____________________________________________________________________________________
24 See, eg, Bateman's Bay Local Aboriginal Land Council v The Aboriginal Community Benefit Fund


Pty Ltd (1998) 194 CLR 247, 266 [47], 267 [49]–[51] (Gaudron, Gummow and Kirby JJ), 278–
80 [87]–[91] (McHugh J); Re McBain; Ex parte Australian Catholic Bishops Conference (2002)
209 CLR 372, 449–50 [206] (Kirby J).


25 Truth About Motorways Pty Ltd v Macquarie Infrastructure Investment Management Ltd (2000)
200 CLR 591, 599–600 [2] (Gleeson CJ and McHugh JJ), 627–8 [95] (Gummow J), 652–3 [162]
(Kirby J), 669–70 [211] (Callinan J); see also Victorian Council for Civil Liberties Inc v Minister
for Immigration and Multicultural Affairs (2001) 110 FCR 452, 469 [56]; Ruddock v Vadarlis
(2001) 110 FCR 491, 509 [66], 518 [107], 530 [153].


26 See Supreme Court Act 1970 (NSW) s 69; Supreme Court Act 1986 (Vic) s 3(6) and r 56.01 of
the Supreme Court (General Civil Procedure) Rules 1996 (Vic); Judicial Review Act 2000 (Tas)
s 43; Judicial Review Act 1991 (Qld) s 41.


27 Judicial Review Act 1991 (Qld) s 4(b).
28 Judicial Review Act 2000 (Tas) s 4.
29 Administrative Law Act 1978 (Vic) s 2.
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It has never been disputed that the courts can examine questions concerning the
existence and extent of prerogative or non-statutory powers. This has always been a
justiciable issue. As Mason J observed in R v Toohey; Ex parte Northern Land Council:


the courts in earlier times took it upon themselves to decide whether a particular
prerogative power existed, what was its extent, whether it had been exercised in
appropriate form and how far, if at all, it had been superseded by statute.30


This fundamental principle stems from the acknowledgement that 'the King hath no
prerogative, but that which the law of the land allows him'.31 It is, of course, well
illustrated by the proceedings arising from the Tampa incident, in which both North J
at first instance32 and the Full Court on appeal33 were prepared to determine whether
the executive government possessed a prerogative power to prevent the entry of non-
citizens to Australia and to do such things as are necessary to effect such an exclusion,
and if so whether any such prerogative power had been abrogated by the provisions of
the Migration Act. In a separate judgment on the question of costs, Black CJ and French
J tersely rejected a submission that had been made by the Commonwealth that the
litigation was not a matter of public interest, but rather constituted 'an interference
with an exercise of executive power analogous to a non-justiciable "act of state"':34


The proposition begs the question that the proceedings raised. That question concerned
the extent of executive power and whether there was a restraint on the liberty of
individuals which was authorised by the power. It is not an interference with the exercise
of Executive power to determine whether it exists in relation to the subject matter to
which it is applied and whether what is done is within its scope. Even in the United
Kingdom, unencumbered by a written constitution, the threshold question whether an
act is done under prerogative power is justiciable: Re Ditford; Ex parte Deputy
Commissioner of Taxation (1988) 19 FCR 347 per Gummow J at (368-369) and the general
discussion on non-justiciability (at 367-373).35


It can be noted that the Tampa proceedings did not directly raise any issues concerning
the manner in which the government had exercised its powers, and therefore did not
confront the potential objection that those issues were non-justiciable.


Issues of justiciability arise in relation to the review of the manner in which a power
is exercised. The traditional view was that the exercise of all prerogative powers was
non-justiciable, on the basis that such powers involved an absolute and unlimited
discretion.36 This view was described by Lord Fraser in Council of Civil Service Unions v
Minister for the Civil Service (the 'CCSU Case'):


_____________________________________________________________________________________
30 (1981) 151 CLR 170, 218; see also Re Ditfort; Ex parte Deputy Commissioner of Taxation (1988)


19 FCR 347, 368 (Gummow J).
31 Proclamations (1611) 12 Co Rep 74; 77 ER 1352, 1354 (Sir Edward Coke).
32 Victorian Council for Civil Liberties Inc v Minister for Immigration and Multicultural Affairs


(2001) 110 FCR 452.
33 Ruddock v Vadarlis (2001) 110 FCR 491.
34 Ruddock v Vadarlis (No 2) (2001) 115 FCR 229, 242 [30].
35 Ibid.
36 See R v Toohey; Ex parte Northern Land Council (1981) 151 CLR 170, 218 (Mason J) (‘R v


Toohey’), quoting Blackstone's Commentaries ('In the exertion therefore of those
prerogatives, which the law has given him, the king is irresistible and absolute, according
to the forms of the constitution': Blackstone, above n 2, 251); see also Fiona Wheeler,
'Judicial Review of Prerogative Power In Australia: Issues and Prospects' (1992) 14 Sydney
Law Review 432, 433–5.
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the courts will inquire into whether a particular prerogative power exists or not, and, if it
does exist, into its extent. But once the existence and the extent of a power are established
to the satisfaction of the court, the court cannot inquire into the propriety of its exercise.37


However, the CCSU Case established that prerogative powers are not subject to an
absolute immunity from judicial review. The case arose from a challenge to a
Ministerial instruction altering the terms and conditions of service for staff at the
Government Communications Headquarters, pursuant to which staff would no longer
be permitted to belong to national trade unions. The applicant union sought review of
the instruction on procedural fairness grounds, complaining that there had been no
prior consultation in relation to the instruction. The instruction was issued under
powers conferred on the Minister by an Order-in-Council which had been made in the
exercise of the Crown's prerogative powers in relation to its civil service (rather than
pursuant to an Act of Parliament). The House of Lords held that the fact that the
ultimate source of power for the instruction was derived from the prerogative did not
prevent judicial review. As Lord Diplock asserted,


I see no reason why simply because a decision-making power is derived from a common
law and not a statutory source, it should for that reason only be immune from judicial
review.38


Rather, it was held that the amenability to review of a particular prerogative power
depends on the nature and subject matter of that power. Lord Scarman concluded:


I believe that the law relating to judicial review has now reached the stage where it can be
said with confidence that, if the subject matter in respect of which prerogative power is
exercised is justiciable, that is to say if it is a matter upon which the court can adjudicate,
the exercise of the power is subject to review in accordance with the principles developed
in respect of the review of the exercise of statutory power… Today, therefore, the
controlling factor in determining whether the exercise of prerogative power is subject to
judicial review is not its source but its subject matter.39


In the result, however, the House of Lords concluded that national security
considerations outweighed any duty of fairness which might otherwise have been
owed by the government.


It was implicit in the CCSU Case that many of the important remaining prerogative
powers would often be held to be non-justiciable. Some powers which were
specifically mentioned as not being subject to judicial review were the power to enter
into treaties and the conduct of foreign policy, the defence of the realm and the control
of the armed forces, the prerogative of mercy, the dissolution of Parliament and the
appointment of Ministers.40 Such powers are governed by broader policy


_____________________________________________________________________________________
37 [1985] AC 374, 398; see also ibid 407 (Lord Scarman). This is analogous to the principle


which is applied by courts when examining what takes place in the Parliament, namely
that 'it is for the courts to judge of the existence in either House of Parliament of a privilege,
but, given an undoubted privilege, it is for the House to judge of the occasion and of the
manner of its exercise': R v Richards; Ex parte Fitzpatrick and Browne (1955) 92 CLR 157, 162
(Dixon CJ); see also Egan v Willis (1998) 195 CLR 424, 446 [27] (Gaudron, Gummow and
Hayne JJ), 460 [66] (McHugh J), 490–3 [133] (Kirby J).


38 [1985] AC 374, 410 (emphasis in original).
39 Ibid 407.
40 Ibid 398 (Lord Fraser), 418 (Lord Roskill).
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considerations which are more appropriately entrusted to the political branches of
government, and which are unsuited to examination by the courts.41


The CCSU Case was followed in Australia by the Federal Court in Minister for Arts
Heritage and Environment v Peko-Wallsend,42 which involved an attempted challenge to a
Cabinet decision to nominate Stage 2 of the Kakadu National Park for inclusion in the
World Heritage List established under the World Heritage Convention. Chief Justice
Bowen endorsed the conclusion reached in the CCSU Case that executive action was
not immune from judicial review merely because it was carried out pursuant to a
common law or prerogative power.43 He noted that the inclusion or exclusion of
matters from judicial review according to subject matter could raise a question of some
difficulty. In that case, the decision of Cabinet was non-justiciable, primarily because it
involved 'complex policy questions relating to the environment, the rights of
Aborigines, mining and the impact on Australia's economic position of allowing or not
allowing mining as well as matters affecting private interests'.44 Both Sheppard and
Wilcox JJ adopted similar positions.45


Considerations of ministerial responsibility and political accountability may
provide some support for a conclusion that a particular exercise of power is non-
justiciable. In Peko-Wallsend, Bowen CJ accepted that ministerial responsibility in
practice was 'not able to reach down far enough to supervise the detailed dealings of
government with members of the public', requiring the courts to maintain some
oversight of legality and fairness in the decision-making process.46 However, he noted
that, in deciding whether or not a particular power was justiciable, '[j]udges are
conscious of the responsibilities carried by Ministers, of their accountability to
Parliament and ultimately to the electors'.47 To conclude that a power is non-justiciable
is often to conclude that it is not suitable or appropriate for determination by the
courts. The remedy for any abuse of such a power would lie in the political arena. This
is not to say that a matter will be non-justiciable whenever it raises issues that are
politically controversial.48 However, if the considerations which govern the exercise of
the power are primarily political in nature, involving diverse and conflicting interests
extending beyond the parties to any particular case, the courts are not well placed to
apply legal standards to the manner in which the power is exercised.49 As Laws LJ
observed in Marchiori v Environment Agency,50 in explaining the reasons why 'the law


_____________________________________________________________________________________
41 See, eg, Brodie v Singleton Shire Council (2001) 206 CLR 512, 555 [92] (McHugh and


Gummow JJ), noting that in Australia the term 'non-justiciability' has been used 'to describe
controversies within or concerning the operations of one or other branches of government
which cannot be resolved by the exercise of judicial power.'


42 (1987) 15 FCR 274 ('Peko-Wallsend').
43 Ibid 277–9.
44 Ibid 278–9.
45 Ibid 280–1 (Sheppard J); 298–308 (Wilcox J).
46 Ibid 277; see also R v Toohey (1981) 151 CLR 170, 222 (Mason J); FAI v Winneke (1982) 151


CLR 342, 363–4 (Mason J); Sir Gerard Brennan, 'The Purpose and Scope of Judicial Review'
in Michael Taggart (ed), Judicial Review of Administrative Action in the 1980s: Problems and
Prospects (1986) 19.


47 Peko–Wallsend (1987) 15 FCR 274, 278.
48 See Thorpe v Commonwealth (No 3) (1997) 71 ALJR 767, 777–79 (Kirby J).
49 Brennan, above n 46, 20.
50 [2002] EWCA Civ 03.
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of England will not contemplate what may be called a merits review of any honest
decision of government upon matters of national defence policy':51


The first, and most obvious, is that the court is unequipped to judge such merits or
demerits. The second touches more closely the relationship between the elected and
unelected arms of government. The graver a matter of State and the more widespread its
possible effects, the more respect will be given, within the framework of the constitution,
to the democracy to decide its outcome. The defence of the realm, which is the Crown's
first duty, is the paradigm of so grave a matter. Potentially such a thing touches the
security of everyone; and everyone will look to the government they have elected for
wise and effective decisions. Of course they may or may not be satisfied, and their
satisfaction or otherwise will sound in the ballot-box. There is not, and cannot be, any
expectation that the unelected judiciary play any role in such questions, remotely
comparable to that of government.52


Because some non-statutory powers will be exercised at a high level of government
— by a Minister, by Cabinet, or by the Crown's representative (in Council) — the
elements of ministerial and political accountability which flow from the principles of
responsible government will be heightened. However, this will not always ensure that
the rights of interested persons will be duly respected, either procedurally or
substantively. Accordingly, the fact that a power is exercised by a Minister or by the
Executive Council is not in itself sufficient to preclude judicial review.53 The 'nature
and subject-matter' approach allows the court to balance these factors in reaching a
conclusion as to whether the power in question, or even a particular exercise of that
power, raises issues which are justiciable by way of judicial review. Thus, as Laws LJ
went on to acknowledge in Marchiori v Environment Agency:


this primacy which the common law accords to elected government in matters of defence
is by no means the whole story. Democracy itself requires that all public power be
lawfully conferred and exercised, and of this the courts are the surety. No matter how
grave the policy issues involved, the courts will be alert to see that no use of power
exceeds its proper constitutional bounds. There is no conflict between this and the fact
that upon questions of national defence, the courts will recognise that they are in no
position to set limits upon the lawful exercise of discretionary power in the name of
reasonableness. Judicial review remains available to cure the theoretical possibility of
actual bad faith on the part of ministers making decisions of high policy. In the British
State I assume that is overwhelmingly unlikely in practice.54


Some other contexts in which it has been held that powers are non-justiciable
include the decision by an Attorney-General to present an ex officio information, to
enter a nolle prosequi, or to grant or refuse his fiat in relator proceedings.55 It has also
been consistently held that a decision by the Crown's representative to grant or refuse
to grant a pardon pursuant to the prerogative of mercy is not subject to judicial
review.56 More recently, however, the Privy Council has indicated that the process
involved in the grant of a commutation or pardon might not be completely immune
_____________________________________________________________________________________
51 Ibid [38].
52 Ibid.
53 Cf R v Toohey (1981) 151 CLR 170; FAI Insurances Ltd v Winneke (1982) 151 CLR 342.
54 [2002] EWCA Civ 03 (25 January 2002), [40].
55 See Barton v The Queen (1980) 147 CLR 75.
56 See, eg, De Freitas v Benny [1976] AC 239; Reckley v Minister of Public Safety and Information


(No 2) [1996] AC 527; cf Lewis v Attorney-General of Jamaica [2001] 2 AC 50; Burt v Governor-
General [1992] 3 NZLR 672; see also Von Einem v Griffin (1998) 72 SASR 110.
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from review by the courts, at least on procedural grounds, in order to ensure that a
petition for mercy is considered in a fair and proper manner.57


In Thorpe v Commonwealth (No 3),58 Kirby J considered the extent to which the
Commonwealth government was subject to review in relation to its conduct of
international relations. He struck out proceedings which, among other things, sought
relief which would have required the government to seek a resolution from the
General Assembly of the United Nations requesting an advisory opinion from the
International Court of Justice on issues relating to the 'genocide' of Aboriginal people.
Justice Kirby concluded that the matters in issue involved considerations of which the
Court had no knowledge, which defied judicial application, and which were reserved
to the executive government. However, he expressly left open the possibility that, in an
extreme case, the Court might be able to review whether or not conduct went beyond
constitutional limits, notwithstanding that the government sought to support it by
reference to the conduct of international relations and external affairs.


Similarly, in Re Ditfort; Ex parte Deputy Commissioner of Taxation,59 Gummow J
accepted that a question as to the character and extent of the Commonwealth's
executive powers under s 61 of the Constitution in relation to the conduct of relations
with other countries could give rise to a justiciable matter at the suit of an individual
whose rights were affected by the exercise of those powers. However, Gummow J
distinguished the situation


where the issue is not one of alleged lack of constitutional power, but rather one of the
propriety of the conduct by the Executive Government of the Commonwealth of relations
with foreign governments within the scope of its constitutional powers in that behalf.60


In that situation, the critical questions will be whether there is a 'matter' and whether
the applicant has standing. A dispute may not be justiciable where it involves dealings
between Australia and foreign states which do not create rights or impose obligations
upon individuals, or which involve 'an extension of the court's true function into a
domain that does not belong to it, namely the consideration of undertakings and
obligations depending entirely on political sanctions'.61


In this regard, reference may be made to the recent decision of the Full Court of the
Federal Court in Petrotimor Companhia de Petroleos SARL v Commonwealth,62 where the
applicants (the holders of oil exploration concessions granted by Portugal over an area
of the Timor Sea) sought to challenge the entry into and implementation of the Timor
Gap Treaty between Australia and Indonesia. To the extent that the proceedings
involved an examination of the conduct of the Australian government in the area of
international relations, and in particular the question whether its actions were
consistent with international law, there were significant issues concerning whether
such matters were justiciable. Further, the Commonwealth submitted that a decision
by the executive defining the territorial boundaries of Australia (including the limits of
the territorial sea and continental shelf), like the prerogative power to acquire


_____________________________________________________________________________________
57 Lewis v Attorney-General of Jamaica [2001] 2 AC 50 [47]–[64].
58 (1997) 71 ALJR 767, 777–9.
59 (1988) 19 FCR 347.
60 Ibid 369.
61 Ibid 370.
62 [2003] FCAFC 3.
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sovereignty over territory, could not be challenged in the courts.63 Chief Justice Black
and Justice Hill did not find it necessary to decide whether this principle was
applicable in the circumstances, but suggested that there might be some scope for
judicial review of an exercise of the statutory power (under the Seas and Submerged
Lands Act 1973 (Cth)) to declare the limits of the continental shelf.64 As the applicants'
claims would have required a consideration of the validity of the concessions
purportedly granted to the applicants by Portugal, the decision in Petrotimor also
involved a consideration of the foreign 'act of state' doctrine, under which the courts
will not generally adjudicate on the validity of acts or transactions of a foreign
sovereign State within that State's territory.65 A discussion of the 'act of state' doctrine
is beyond the scope of the present article, which is primarily concerned with the
justiciability of the executive action of a State in its own courts.


In Xenophon v South Australia,66 the Supreme Court of South Australia rejected a
challenge to a decision by the Attorney-General to grant an indemnity to a Minister
against whom the applicant had brought defamation proceedings. It was noted that
the Crown's power to grant an indemnity was a power shared with any member of the
community, and was not governed by any objective policies or criteria by reference to
which the Court could judge the legal validity of the Attorney-General's decision.
Further, it was noted that the grant of the indemnity did not adversely affect the rights
or interests of the applicant or any other individual.


The latter factor was emphasised by Lord Diplock in the CCSU Case, whose
approach towards justiciability focused on the effect of the relevant executive action on
the rights, interests and legitimate expectations of individuals:


To qualify as a subject for judicial review the decision must have consequences which
affect some person (or body of persons) other than the decision-maker, although it may
affect him too.67


Such an approach reveals that the issue of justiciability may overlap with questions
which arise in the context of determining standing to challenge an exercise of
prerogative power, and perhaps also (at Commonwealth level) in determining whether
the challenge involves a 'matter' for the purposes of Chapter III of the Constitution.


Issues relating to justiciability may also arise in the context of statutory powers
which, by reason of their nature and subject matter, are not amenable to judicial
review. Thus, the replacement of a prerogative power with a statutory equivalent may
_____________________________________________________________________________________
63 [2003] FCAFC 3 [9]–[13]; see also New South Wales v Commonwealth ('Seas and Submerged
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Commissioner of Taxation (1988) 19 FCR 347, 368; Petrotimor Companhia de Petroleos SARL v
Commonwealth [2003] FCAFC 3 [32], [94].
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66 (2000) 78 SASR 251. The High Court refused special leave to appeal on the basis that, quite
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(High Court, Gleeson CJ and McHugh J, 16 August 2001).
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not necessarily remove any question in relation to justiciability.68 As Gibbs and
Mason JJ observed in Barton v The Queen,69 it is not correct to say that the exercise of
every statutory power is examinable by the courts. A particular statutory power may
confer a discretion which is unlimited by anything but the scope and object of the
statute, leaving the decision-maker at large in deciding what course he shall take, and
as a consequence making his decision largely immune from judicial review.


In accordance with the principles approved in the CCSU Case, a court must examine
each particular non-statutory power to determine whether or not it is justiciable. As
several commentators have noted,70 this does not necessarily mean that each
prerogative or non-statutory power must be categorised as either justiciable or non-
justiciable in all cases. The preferable approach is for the courts to examine issues of
justiciability in the context of the particular exercise of power which is under challenge,
and by reference to the grounds on which review is sought. Thus, a prerogative power
could be non-justiciable in some circumstances, and yet a particular exercise of that
power might still be capable of presenting justiciable issues for determination by the
courts. As Clive Walker has noted:


the whole exercise of attempting to cordon off areas of the prerogative by reference to
subjectmatter is to be deprecated. … A better approach would be to leave the whole field
of prerogative powers open to review subject to consideration of the difficulties of
justiciability, national security or public interest immunity in particular circumstances.71


For example, where it is clear that an exercise of a prerogative or non-statutory power
directly affects the rights of a particular individual, and turns on considerations
personal to that individual, there may be less reason for the courts to decline to
examine the manner in which the power has been exercised, particularly where
allegations of bad faith or procedural unfairness have been raised.


Most of the authorities in this area are consistent with this approach. For example,
in Xenophon v South Australia,72 while the Court held that the decision by the Attorney-
General to grant an indemnity was not reviewable, Bleby J envisaged that it might be
possible to review a decision to refuse to grant an indemnity in circumstances where
the applicant had a legitimate expectation that an indemnity would be afforded. And
in Macrae v Attorney-General (NSW),73 Kirby P emphasised the 'quite exceptional'
circumstances which gave rise to the entitlement to review a decision in relation to the
judicial appointments.
_____________________________________________________________________________________
68 See, for example, Macrae v A-G (NSW) (1987) 9 NSWLR 268, 281, where Kirby P treated a


statutory power to appoint magistrates as a 'prerogative' power. Note, however, that the
Court held that the exercise of the power was justiciable in the particular circumstances of
that case, and not immune from review on natural justice grounds. Cf North Australian
Aboriginal Legal Aid Service Inc v Bradley (2001) 192 ALR 625, 639–642 [65]–[81] (Weinberg J)
(‘NAALAS v Bradley’); NAALAS v Bradley  (2002) 122 FCR 204, 225 [51] (Black CJ and
Hely J).


69 (1980) 147 CLR 75, 94; see also Von Einem v Griffin (1998) 72 SASR 110, 129.
70 Wheeler, above n 36, 473; Clive Walker, 'Review of the Prerogative: The Remaining Issues'


[1987] Public Law 62, 71.  For a recent discussion of the position in Canada, see Lorne
Sossin, ‘The Rule of Law and the Justiciability of Prerogative Powers: A  Comment on Black
v. Chretien’ (2002) 47 McGill Law Journal 435.


71 Walker, above n 70, 71.
72 (2000) 78 SASR 251, 265.
73 (1987) 9 NSWLR 268, 282.
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Questions of justiciability have arisen in several recent cases in the United Kingdom
involving attempts to seek review of executive action in the areas of defence and
foreign relations. These cases illustrate the creativity of litigants in attempting to
subject executive action in sensitive areas to judicial scrutiny, but also affirm the
reluctance on the part of the courts to interfere in areas which are traditionally the
responsibility of the executive government.


In Abassi v Secretary of State for Foreign and Commonwealth Affairs,74 the mother of a
British national who was captured by United States forces in Afghanistan, and
detained at a United States' naval base at Guantanamo Bay in Cuba, brought
proceedings on behalf of her son seeking to compel the British Foreign Office to make
representations on his behalf to the United States Government or to take other
appropriate action. The Court of Appeal noted that Abassi was being indefinitely
detained by the United States executive on territory over which it had total control, in
circumstances where he could make no challenge to the legality of his detention before
any court or tribunal.75 As a consequence, the Court accepted that Abassi was being
arbitrarily detained in a 'legal black hole', in apparent contravention of fundamental
principles recognised by both domestic and international law. Nevertheless, the
question raised by the proceedings concerned the conduct of the United Kingdom
government in dealing with the United States regarding the protection of one of its
citizens.


The Court rejected the proposition that there was no scope for judicial review of a
refusal to render diplomatic assistance to a British subject whose fundamental human
right were being violated as the result of the conduct of the authorities of a foreign
state.76 The Court noted that every citizen had a legitimate expectation that the
government would not 'simply wash their hands of the matter and abandon him to his
fate.'77 However, the nature of that expectation was very limited, and generally
required no more than that the government consider making diplomatic
representations on behalf of its subject. The Court made it clear that the Secretary of
State had a wide discretion as to whether to make any representations in any particular
case, and what form any such representations should take, giving full weight to non-
justiciable foreign policy considerations. The Court stated that judicial review would
be available in an 'extreme case' where the government refused even to consider


_____________________________________________________________________________________
74 [2002] EWCA Civ 1598 (6 November 2002).
75 Ibid 58], [107]. The courts in the United States had dismissed several applications for


habeas corpus brought on behalf of detainees at Guantanamo Bay, on the basis that United
States courts do not have jurisdiction to consider challenges to the detention of aliens who
were held outside the sovereign territory of the United States: see eg, Rasul v Bush; Al Odah
v United States, 321 F 2d 1134 (2003). On 10 November 2003, the Supreme Court of the
United States agreed to hear an appeal from this decision. Note that, while the Court of
Appeals (4th Circuit) has accepted jurisdiction to consider a petition for habeas corpus by an
alleged 'enemy combatant' who is an American citizen detained within the United States, it
has shown considerable deference to the exercise by the executive of its 'war' powers
(under Article II section 2 of the Constitution) to detain persons captured in the course of
active military operations, including the determination by the executive that such a person
is an 'enemy combatant': Hamdi v Rumsfeld, 316 F 3d 450 (2003).


76 [2002] EWCA Civ 1598 [80]–[106].
77 Ibid [98]. This expectation was in part based on leaflets made available by the government


to those who travel abroad.
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whether to make representations on behalf of its subject, but also left open the
possibility that in some cases the Secretary might be expected to give reasons for his
decision, and that in some cases such reasons might be open to attack.78 In
summarising its views, the Court stated:


iii. … the Foreign Office has discretion whether to exercise the right, which it
undoubtedly has, to protect British citizens. It has indicated in the ways explained what
a British citizen may expect of it. The expectations are limited and the discretion is a
very wide one but there is no reason why its decision or inaction should not be
reviewable if it can be shown that the same were irrational or contrary to legitimate
expectation; but the court cannot enter the forbidden areas, including decisions
affecting foreign policy.
iv. It is highly likely that any decision of the Foreign and Commonwealth Office, as to
whether to make representations on a diplomatic level, will be intimately connected
with decisions relating to this country's foreign policy, but an obligation to consider the
position of a particular British citizen and consider the extent to which some action
might be taken on his behalf, would seem unlikely itself to impinge on any forbidden
area.
v. The extent to which it may be possible to require more than that the Foreign
Secretary give due consideration to a request for assistance will depend on the facts of
the particular case.79


In the result, the Court dismissed the application on the basis that there was evidence
that the Foreign and Commonwealth Office had considered Abassi's request for
assistance, and that there had been discussions and contact between the United
Kingdom and the United States about the situation of British citizens detained at
Guantanamo Bay. The Court emphasised that:


On no view would it be appropriate to order the Secretary of State to make any specific
representations to the United States, even in the face of what appears to be a clear breach
of a fundamental human right, as it is obvious that this would have an impact on the
conduct of foreign policy, and an impact on such policy at a particularly delicate time.80


In another recent case in the United Kingdom, R (Campaign for Nuclear Disarmament)
v Prime Minister,81 the applicants sought an advisory declaration concerning the
meaning of United Nations Security Council Resolution 1441, and in particular
whether that resolution authorised States to take military action in the event of non-
compliance by Iraq with its terms. The applicant relied on public statements by the
Foreign Secretary that the government intended to act in accordance with international
law, and argued that the government should have judicial guidance on the question of
what international law required. This claim was encapsulated by Simon Brown LJ in
the following terms:


In short, the court is being invited to declare that the UK Government would be acting in
breach of international law were it to take military action against Iraq without a further
resolution. To say the least, it is a novel and ambitious claim.82


The Court held that such a claim was non-justiciable, and accepted the government's
submission that even requiring it to make a definitive statement of its legal position
_____________________________________________________________________________________
78 Ibid [104]–[105].
79 Ibid [106].
80 Ibid [107].
81 [2002] EWHC 2759 Admin QB (17 December 2002).
82 Ibid [2].
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under international law would be prejudicial to the national interest and to the conduct
of foreign policy and international relations. Lord Justice of Appeal Simon Brown
concluded:


Were the court even to embark upon a hearing of the substantive issue the government
would be placed in an impossible position. In practice it would be forced to adopt and
argue its position before the court, the very thing that Mr Ricketts indicates would
damage the conduct of our international relations. The objection, in short, is not merely to
the court ever granting an advisory declaration, but in addition to the court even
embarking on the argument….
The plain fact is that even to argue the substantive issue here, let alone to decide it, would
be contrary to the national interest.83


In summary, while the fact that an executive power is non-statutory will not render
that power non-justiciable or otherwise immunise an exercise of that power from
judicial review, the subject-matter of the power and the circumstances of its exercise
may nevertheless involve issues which are not amenable to determination by the
courts. In determining whether, and to what extent, a particular exercise of a non-
statutory executive power is justiciable, the court may take into account both the
grounds of review that are relied upon and the relief that is sought in the proceedings.


GROUNDS
It is one thing to conclude that the review of a particular exercise of prerogative power
is justiciable, but another to ascertain and apply the recognised grounds of judicial
review in relation to such a power. Many of these grounds have evolved in the context
of statutory powers, and their application often depends to a significant extent on the
legislative intention revealed by the terms, scope and object of the relevant statute by
which the power is conferred. As Stephen J noted in R v Toohey,84 statutory powers are
seldom, if ever, 'conferred in gross, devoid of purposes or criteria, express or implied,
by reference to which they are intended to be exercised.'


Prerogative or non-statutory powers, on the other hand, are more uncertain in
content. This may give rise to difficulties in applying many of the traditional grounds
of judicial review. As Mason J explained in R v Toohey:


There is, as the commentators have noted, a contrast between the readiness of the courts
to review a statutory discretion and their reluctance to review the prerogative. The
difference in approach is none the less soundly based. The statutory discretion is in so
many instances readily susceptible to judicial review for a variety of reasons. Its exercise
very often affects the right of the citizen; there may be a duty to exercise the discretion
one way or another; the discretion may be precisely limited in scope; it may be conferred
for a specific or an ascertainable purpose; and it will be exercisable by reference to criteria
or considerations express or implied. The prerogative powers lack some or all of these
characteristics. Moreover, they are in some instances by reason of their very nature not
susceptible of judicial review. 85


Such concerns were echoed by Lord Diplock in the CCSU Case. He noted that an
exercise of prerogative power would often be amenable to review on the ground of
illegality (that is, ultra vires in the narrow sense) or procedural impropriety. However,
_____________________________________________________________________________________
83 Ibid[43], [45]; see also [53]–[55], [59] (Richards J).
84 (1981) 151 CLR 170, 204.
85 Ibid 219.
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while there was no 'a priori' reason to rule out 'irrationality' (for example, Wednesbury
unreasonableness) as a ground of review, Lord Diplock stated:


I find it difficult to envisage in any of the various fields in which the prerogative remains
the only source of the relevant decision-making power a decision of a kind that would be
open to attack through the judicial process upon this ground. Such decisions will
generally involve the application of government policy. The reasons for the decision-
maker taking one course rather than another do not normally involve questions to which,
if disputed, the judicial process is adapted to provide the right answer, by which I mean
that the kind of evidence that is admissible under judicial procedures and the way in
which it has to be adduced tend to exclude from the attention of the court competing
policy considerations which, if the executive discretion is to be wisely exercised, need to
be weighed against one another — a balancing exercise which judges by their upbringing
and experience are ill-qualified to perform.86


In other words, an attempt to apply some grounds of review in relation to non-
statutory executive powers may encounter similar issues to those raised in the context
of determining justiciability. In fact, the question whether a proceeding for the review
of non-statutory executive action involves justiciable issues must ordinarily be
answered by reference to the grounds of review that are invoked by the applicant.


In appropriate circumstances, there would appear to be no difficulty in reviewing
an exercise of prerogative or non-statutory power on natural justice grounds.87 Of
course, this assumes for such purposes that the obligations of natural justice can be
regarded as 'autonomous' obligations imposed by the common law (albeit subject to
displacement by contrary statutory provision), rather than simply the product of an
implied legislative intent.88 Whatever may be the position when reviewing the exercise
of statutory powers, it is not possible to justify or explain the judicial review of non-
statutory powers as simply the enforcement of express and implied limits imposed on
the executive by the Parliament. Similarly, the existence of bad faith in the exercise of a
non-statutory executive power, assuming that it can be demonstrated by admissible
evidence, should be capable of attracting relief on judicial review.


The position in relation to other grounds of judicial review is less clear. In the
context of statutory powers, relief may be granted where an applicant can establish
'jurisdictional error' (that is, a failure to exercise jurisdiction or an excess of jurisdiction)
by the repository of the power, for example by identifying a wrong issue, asking a
wrong question, ignoring relevant material or relying on irrelevant material.89 Further,
such powers must be exercised for the purposes for which they were conferred. In the
context of non-statutory executive powers, assuming that the existence of the relevant
power has been established, the concept of excess of jurisdiction may be more difficult
to define. In the case of statutory powers, judicial review on the basis of improper
purposes, taking into account irrelevant considerations, or failing to take into account
relevant considerations rests on the assumption that the purposes for which the power
_____________________________________________________________________________________
86 [1985] AC 374, 411.
87 In particular cases, however, considerations of national security can affect the content of


the requirements of procedural fairness or even (as in the CCSU Case) displace such
requirements entirely.


88 See generally Wheeler, above n 36, 463–66; Brennan, above n 46, 26–27; Ainsworth v
Criminal Justice Commission (1992) 175 CLR 564, 585 (Brennan J).


89 Craig v South Australia (1995) 184 CLR 163, 179; Minister for Immigration and Multicultural
Affairs v Yusuf (2001) 206 CLR 323, 352 [82].
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may be exercised, and the considerations which must and must not be taken into
account, can be ascertained from the terms of an empowering statute. Where the
source of a power is in the prerogative or common law, however, it may be more
difficult to identify justiciable 'limits' on power which are capable of enforcement by a
court in judicial review proceedings.


The fact that an executive power is non-statutory does not necessarily preclude a
court from relying on the common law as a source of implied limitations on power that
are analogous to the requirements applicable in relation to statutory powers, for
example that the power be exercised for a proper purpose, after having regard to all
relevant considerations and no irrelevant considerations, and even that an exercise of
power must not be so unreasonable that no reasonable person or body could have so
exercised the power. The problem is that the court may have no ready means of
determining the content and application of such grounds, and in some cases the nature
and subject matter of the non-statutory power may render such an exercise
inappropriate. For example, a court will be more cautious in concluding that a decision
with a high policy content is unreasonable:


The greater the policy content of a decision, the more remote the subject matter of a
decision from ordinary judicial experience, the more hesitant the court must necessarily
be in holding a decision to be irrational. 90


REMEDIES
An unlawful exercise of a prerogative power will attract the court's jurisdiction to
grant prerogative (or 'constitutional') writs such as certiorari, prohibition or
mandamus, or to give declaratory or injunctive relief. The applicability and utility of
such remedies may however need to be addressed in the circumstances of each
particular case. For example, the writ of certiorari may not be of much use where the
challenged executive action does not involve an operative decision made by an inferior
court or tribunal that can be removed into the court and quashed.91 The writ of
mandamus may not be relevant in circumstances where the executive is not under any
enforceable duty to exercise a non-statutory power;92 thus, while it may be possible to
prohibit the executive from engaging in ultra vires conduct, and perhaps set aside any
decision or action that was beyond power, there may be limited scope for requiring the
executive to exercise a non-statutory power or to perform a non-statutory function.
While there is some authority that it is not possible to issue prerogative remedies
against the Crown's representative (that is, the Governor-General or a Governor),93 it is
likely that such a situation could be effectively dealt with by the grant of declaratory or
injunctive relief.


In cases involving allegations of unlawful detention by the executive in reliance on
a non-statutory executive power, the most appropriate remedy will be the writ of
habeas corpus. The State Supreme Courts retain jurisdiction to grant this remedy, as
_____________________________________________________________________________________
90 R v Ministry of Defence; Ex parte Smith [1996] QB 517, 556 (Sir Thomas Bingham).
91 See Re McBain; Ex parte Australian Catholic Bishops Conference (2002) 209 CLR 372, 462 [253]


(Hayne J).
92 Cf Minister for Immigration and Multicultural and Indigenous Affairs; Ex parte Applicants


S134/2002 (2003) 195 ALR 1, 12 [48], 22–3 [100].
93 See, eg, Banks v Transport Regulation Board (1968) 119 CLR 222, 241; R v Toohey (1981) 151


CLR 170, 186 (Gibbs CJ).
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does the High Court.94 In relation to the Federal Court, if it does not have jurisdiction
to grant the writ of habeas corpus itself, it at least has power to make an order for
release in the nature of the writ of habeas corpus.95


The nature of the relief available in any particular case may depend to some extent
on the basis of jurisdiction invoked. However, as noted above, once jurisdictional basis
is established, the court will generally have power to grant all remedies necessary to
ensure the complete and final determination of all matters in controversy between the
parties.96


A court would have power to grant interlocutory relief according to ordinary
principles, where an applicant raises a serious issue to be tried and the balance of
convenience favours the grant of such relief. Depending on the particular executive
action under challenge, the ability to obtain interlocutory relief may be crucial in order
to restrain an allegedly unlawful interference with rights and interests. For example, in
the proceedings arising out of the Tampa incident, notwithstanding the unprecedented
expedition with which the Federal Court heard and determined the proceedings (and
the appeal), it was necessary for the Court to grant an interlocutory injunction in order
to preserve the status quo, although this injunction was later discharged in the light of
an agreement reached between the parties which preserved the applicants' position
while addressing the humanitarian needs of the rescuees.97


SOME IMPLICATIONS
The increasing focus by governments on matters such as national security and border
protection may in particular circumstances involve a reliance by governments on non-
statutory sources of power,98 and an increased tension between the executive and the
courts over the scope to which such powers may be subject to judicial review. Recent
experience both in Australia and overseas throws up some interesting examples.


In the wake of the Tampa incident, the Commonwealth government intercepted
several hundred asylum seekers and transported them to places outside the territory of
Australia (including Nauru and Papua New Guinea).99 Those asylum seekers were
held in such places for the purposes of processing their claims to refugee status under
the Convention relating to the Status of Refugees (‘Refugees Convention’).100 It remains


_____________________________________________________________________________________
94 In relation to the latter, see Judiciary Act s 3.
95 See Victorian Council for Civil Liberties v Minister for Immigration and Multicultural Affairs


(2001) 110 FCR 452, 468–9; Ruddock v Vadarlis (2001) 110 FCR 491, 509 [66], 517–18 [101]–
[108].


96 In relation to the High Court and Federal Court, see Judiciary Act s 32; Federal Court of
Australia Act 1976 (Cth) s 22.


97 Victorian Council for Civil Liberties v Minister for Immigration and Multicultural Affairs (2001)
110 FCR 452, 460 [30], 466–67 [42].


98 Of course, the same focus also results in the enactment of legislation in order to confer
additional and broader statutory powers on the executive.


99 The Border Protection (Validation and Enforcement Powers) Act 2001 (Cth) conferred powers to
take persons to a place outside Australia: see Migration Act s 245F(9); Customs Act 1901
(Cth) s 185(3A).


100 Convention relating to the Status of Refugees opened for signature 28 July 1951, 189 UNTS 137
(entered into force 22 April 1954), Protocol relating to the Status of Refugees opened for
signature 31 January 1967, 606 UNTS 267 (entered into force 4 October 1967).
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unclear to what extent Commonwealth officials are involved in any ongoing detention
and processing of the asylum seekers. However, if the Commonwealth (or an officer or
officers of the Commonwealth101) were to detain persons outside the territory of
Australia in purported reliance on non-statutory powers, it is likely that the courts of
this country would have jurisdiction to consider a challenge to the legality of such
detention.102 The fact that a person is detained outside Australia, including in a foreign
country, does not necessarily preclude an Australian court from exercising jurisdiction
in respect of that detention, at least where the Commonwealth has effective control
over the place of detention and/or over the detainee.103 Both the High Court and the
Federal Court have jurisdiction to grant constitutional writs and injunctions against
officers of the Commonwealth, as well as jurisdiction in matters arising under or
involving the interpretation of the Constitution. While there might be a question as to
whether the writ of habeas corpus can be issued in respect of detention outside the
territorial jurisdiction of Australia,104 it is nevertheless likely that relief in some form
would be available against the Commonwealth in respect of any unlawful detention.
The relevant question for determination by the Court would be whether s 61 of the
Constitution encompasses a non-statutory power to detain aliens outside Australian
territory. The non-statutory powers recognised by the Federal Court in Ruddock v
Vadarlis would probably not extend to the offshore detention of aliens for the purposes
of processing claims to refugee status.


Further questions might be raised by the involvement of Commonwealth officials in
making determinations of refugee status in relation to persons in offshore places.105


Such functions clearly would not involve the exercise of any powers conferred by the
Migration Act. In performing these functions, the relevant decision-makers would be
applying the Refugees Convention, rather than any specific criteria prescribed by the
Migration Act. The outcome of a positive determination would not be the grant of a
visa; instead, the person would await resettlement in Australia or another country. The
outcome of a negative determination would be that the person may be returned to his
or her country of origin. Could an application be brought in an Australian court by or
_____________________________________________________________________________________
101 At least where acting in the capacity of an officer of the Commonwealth, and not in a


personal capacity or as an agent of a foreign state.
102 Cf the position in the United States, where the courts have to date declined to entertain


proceedings to challenge the legality of the detention of foreign nationals at Guantanamo
Bay in Cuba: Rasul v Bush; Al Odah v United States, 321 F 2d 1134 (2003). In Abassi v Secretary
of State for Foreign and Commonwealth Affairs [2002] EWCA Civ 1598 [15], the Court of
Appeal noted that '[o]n the face of it we find surprising the proposition that the writ of the
United States courts does not run in respect of individuals held by the government on
territory that the United States holds as lessee under a long term treaty.'


103 In the proceedings arising out of the Tampa incident, the High Court refused special leave
to appeal on the basis that the 'rescuees' had since been taken to Nauru or New Zealand,
and were no longer detained on the MV Tampa: High Court (Gaudron, Gummow,
Hayne JJ, 27 November 2001). However, the Court was not required to decide whether
proceedings could be brought to challenge the legality of any detention of the 'rescuees' on
Nauru.


104 Cf R v Secretary of State; Ex parte O'Brien [1923] 2 KB 361, 381, 391–92, 397–98 (appeal
dismissed as incompetent: [1923] AC 603); see also Ex parte Mwenya [1960] 1 QB 241.


105 Apart from some of the initial asylum seekers detained on Nauru, the United Nations High
Commissioner for Refugees has not been involved in processing the asylum seekers who
have been taken by the Commonwealth to places outside Australia.
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behalf of such a person for review of an adverse determination of refugee status made
by a Commonwealth officer?
•  There would appear to be no difficulty in establishing jurisdiction, although there


may be a problem of standing if the proceedings were brought by anyone other
than the person who is the subject of the determination.


•  A threshold question might arise as to whether Commonwealth officials acting in
that capacity have power to perform such functions in the absence of statute.
However, there are strong arguments that the executive power of the
Commonwealth conferred by s 61 of the Constitution would enable the
Commonwealth to engage in offshore refugee status determination pursuant to the
Refugees Convention. Such a matter would be within the 'spheres of responsibility'
vested in the Commonwealth under the Constitution (in particular, in relation to
external affairs).


•  The judicial review of a determination made in relation to a particular asylum
seeker would probably not give rise to any serious question of non-justiciability.


•  The available grounds of review could include denial of procedural fairness, or
lack of bona fides. It is possible that a serious misinterpretation or misapplication
of the Refugees Convention could also give rise to a ground of review. On the other
hand, the absence of any enforceable legal framework for the determination of
refugee status could create difficulties in establishing an 'error of law' leading to an
excess of jurisdiction or power. Further, the absence of any entitlement to reasons
might cause practical and evidentiary difficulties in identifying and establishing
potential grounds of review.


•  The most appropriate remedy would probably be declaratory relief (for example, a
declaration that the determination had been made in breach of the requirements of
procedural fairness, or that the determination was beyond the powers of the
Commonwealth). The court would be unlikely to make an order compelling the
Commonwealth to make a fresh determination in relation to a particular asylum
seeker, in the absence of any enforceable duty to perform such a function.
However, the grant of a declaration might in practice result in the reconsideration
of the applicant's claim to refugee status.


Finally, it is interesting to consider whether the manner of exercise of the prerogative or
non-statutory powers recognised in Ruddock v Vadarlis could be subject to judicial
review. The exercise of such powers will often involve high-level considerations
relating to international relations, defence and national security. These aspects of an
exercise of the powers are likely to be regarded as non-justiciable, and therefore not
subject to judicial review. Further, it is unlikely that the exercise of such powers would
be subject to the requirements of procedural fairness. However, if the Commonwealth
executive sought to exercise its non-statutory powers to exclude or expel non-citizens
against a particular individual or individuals, in a manner which involved an element
of bad faith or improper purpose, there might be some scope for judicial review.


CONCLUSION
Judicial review of non-statutory executive powers can give rise to a tension between
competing principles. On the one hand, the rule of law requires the courts to review
the legality of executive action. On the other hand, the separation of powers precludes
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the Court from trespassing into matters entrusted or committed to other branches of
government.


The fundamental role of the court in judicial review proceedings is to identify and
enforce limits on executive power, whether derived from statute, prerogative or the
common law. In this way, '[j]udicial review is neither more nor less than the
enforcement of the rule of law over executive action'.106 At Commonwealth level, the
entrenched original jurisdiction of the High Court under s 75 of the Constitution 'is a
means of assuring to all people affected that officers of the Commonwealth obey the
law and neither exceed nor neglect any jurisdiction which the law confers on them'.107


For this reason, it is necessary to maintain the role of courts in supervising the exercise
of non-statutory powers by the executive.


However, the scope of review in any particular case must take account of the nature
and subject matter of the power relied upon by the executive, and the context in which
it is exercised. Some aspects of some non-statutory powers may be non-justiciable, and
beyond the proper role of the courts. Ultimately, this is a reflection or application of
principles relating to separation of powers, in that the courts' role is confined 'to the
exercise of judicial power in relation to issues not properly assignable to other
branches of government under the separation of powers and otherwise within the
institutional competence of the courts'.108


_____________________________________________________________________________________
106 Church of Scientology v Woodward (1983) 154 CLR 25, 70 (Brennan J); Plaintiff S157/2002 v


Commonwealth (2003) 195 ALR 24, 34 [31] (Gleeson CJ); see also Attorney-General v Quin
(1990) 170 CLR 1, 36–7 (Brennan J).


107 Plaintiff S157/2002 v Commonwealth (2003) 195
LR 24, 52 [104] (Gaudron, McHugh, Gummow, Kirby and Hayne JJ).
108 Sir Anthony Mason, 'The High Court as Gatekeeper' (2000) 24 Melbourne University Law


Review 784, 788: see generally  787–94.
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From: Andrew Garrett <andrew.garrett@oenoviva.com>Sent: 27 April 2016 13:19To: 'Trevour.Coulter@ato.gov.au'; 'chris.jordan@ato.gov.au'; 'Peter.Weekes@ag.gov.au'; 'FinassGeneral@ag.gov.au'; 'CourtsTribunalsandJustice@ag.gov.au'; 'senator.brandis@aph.gov.au'Cc: 'chris.hill@oenoviva.com'; 'andrew@gunn.net.au'; 'john.tucker@dwfoxtucker.com.au'; 'susan@mawsonlakeshotel.com.au'; 'chris.mccarthy@oenoviva.com'; 'eric.lauro@oenoviva.com'; 'paul.rigby@oenoviva.com'; 'paulr@1300bpo.com'; 'peter.tran@oenoviva.com'; 'chuong.tran@oenoviva.com'; 'matthew.white@oenoviva.com'; 'phil.silva@oenoviva.com'; 'preity.uupala@oenoviva.com'; 'julia.hosni@oenoviva.com'; 'roger.dickeson@oenoviva.com'; 'fady@hachem.com.au'; 'james.henderson@oenoviva.com'; 'brennan.fitzallen@oenoviva.com'; 'sue.fitzallen@oenoviva.com'; 'associate.middletonj@fedcourt.gov.au'; 'Justice Kenny'; 'Justice Davies'; 'associate.pagonej@fedcourt.gov.au'; 'Justice North'; 'Associate.ChiefJudgePascoe@federalcircuitcourt.gov.au'; 'Associate.JudgeBurchardt@federalcircuitcourt.gov.au'; 'Associate.JudgeRiethmuller@federalcircuitcourt.gov.au'; 'Justice Mortimer'; 'associate.traceyj@fedcourt.gov.au'; 'Justice Beach'; 'Justice Jessup'; 'associate.fosterj@fedcourt.gov.au'; 'Associate.GilmourJ@fedcourt.gov.au'; 'John Mathieson'; 'Admin@opi.sa.gov.au'Subject: Crystalisation of Charges and application for injunctive reliefAttachments: Summary Email and invoices issued to Gunns Group of entities 8th March 2016.pdf; 2016 OV Inaugural Conference - agenda and photo album.pdf; OenoViva Conference Revised Agenda and Itinerary March 13- 18 2016.pdf
Importance: High


Commissioner of Taxation                                     Commonwealth Attorney General 
Attn Chris Jordan & Andrew Coulter                    Attn Senator Brandis 
 
 
Dear Chris and Trevour and Senator Brandis, 
 
Further to my email of today’s date and annexures sent at 11.05 am set out below, I advise that I 
have sent the relevant form 504 Notices of appointment as Controller to the entities that are the 
subject of the various license agreements as listed below. 
 


1. Toad Park Pty Ltd trading as the Mawson Lakes Hotel; 
 


a. 31/12/2015 OV(SA)-DL-001 (Distributor License) and OV(SA)-SL-0001-
0020 (Station Licenses) 
b. 31/12/2015 OV(SA)-UWL-001 (Urban Winery License) and OV(SA)-SL-
0021-0040 (Station Licenses) 
c. 07/03/2016 OV(SA)-DL-009-028 (Distributor Licenses) and OV(SA)-SL-
0301-0700(Station Licenses) 
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2. S Gunnelg Pty Ltd trading as the Glenelg Pier Hotel; 
 


a. 31/12/2015 OV(SA)-DL-002 (Distributor License) and OV(SA)-SL-0041-
0060 (Station Licenses) 
b. 31/12/2015 OV(SA)-UWL-002 (Urban Winery License) and OV(SA)-SL-
0061-0080 (Station Licenses) 
 


3. Fifty Cal Pty Ltd trading as the Hotel Crown, Victor Harbour; 
 


a. 31/12/2015 OV(SA)-DL-003 (Distributor License) and OV(SA)-SL-0081-
0100 (Station Licenses) 
b. 31/12/2015 OV(SA)-UWL-004 (Urban Winery License) and OV(SA)-SL-
0141-0180 (Station Licenses) 
 


4. 2 North Terrace Pty Ltd; 31/12/2015 OV(SA)-DL-004 (Distributor License) and OV(SA)-
SL-0181-0200 (Station Licenses) 


 
5. JAG Admin Pty Ltd; 31/12/2015 OV(SA)-DL-005 (Distributor License) and OV(SA)-SL-
0221-0240(Station Licenses) 
 
6. Gunnsport Pty Ltd; 31/12/2015 OV(SA)-DL-006 (Distributor License) and OV(SA)-SL-
0241-0260 (Station Licenses) 


 
7. Gunnsta Pty Ltd; 31/12/2015 OV(SA)-DL-007 (Distributor License) and OV(SA)-SL-
0261-0280 (Station Licenses) 


 
8. Gunnbo Pty Ltd; 31/12/2015 OV(SA)-DL-008 (Distributor License) and OV(SA)-SL-
0281-0300 (Station Licenses) 


 
The mental strain and aguish placed on citizens by you in respect to your conduct is morally 
reprehensible and is evident in the conduct and facet of Andrew Gunn in respect to the abuse he 
has received from you and National Australia Bank over an extended period of years mirroring my 
own pain and that of my family. 
 
It appears that you simply consider the citizens and entities of this country as cannon fodder to 
pay your wages and continually destroy the lives of every day Australians for your own financial 
benefit. 
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At all relevant times I, Andrew Gunn and Chris Hill (amongst others) have sought to be completely 
transparent with the Commissioner it is bizarre that the Commissioner advises of an extensive audit when he 
was invited to attend the conference held in March 2016 which the Commissioner did not attend. 
 
In order to assist the Commissioner in respect to the tax affairs of the Trustee of the Andrew Garrett Family 
Trust No 4 and the Garage Wine Group Pty Ltd I can confirm that the Vendor Finance loans in respect to 28 
Distributor licenses @ $350,000 each (total $9,800,000) plus 3 Urban Winery Licenses @ $3,500,000 each 
(total $10,500,000) listed above have been assigned in their entirety (not limited to 80%) from Garage Wine 
Group to AGFT 4 in order to reduce the vendor finance loan for the purchase of the South Australian Rights 
from $23,700,000 to $3,400,000 as a balance; plus $4,060,000 advanced by AGFT 4 to pay the relevant 
GST liability arising that you have received payment of. 
 
The balance on the loan account for Garage is $7,360,000 while Garage also awaits the relevant GST credits 
relating to the South Australia and Western Australia rights as a function of the Private Biding Ruling 
process. As you are aware the GST liability arising from the sale of OV(SA) and OV(WA) in the hands of 
AGFT 4 has been paid. 
 
The agreements await your attention, you should direct all future enquiries to me in respect to the entities 
listed above rather than contacting Andrew Gunn 
 
Transparency International Australia reveals the No 1 issue in the world today is corruption….your 
corruption  and that of the Federal Court and other persons referred to in my prior communiques; second in 
the list of issues is Human Rights followed by Climate Change at position 3. 
 
It is evident from your conduct and that of the courts that you believe protecting revenue that is ill-gotten is 
more important than Human Rights…….you clearly have misunderstood your role; as have the courts. 
 
As a consequence of the material adverse event arising from your conduct it is likely that the NAB 
securities are also in default in which regard I will now apply for injunctive relief 
 Andrew Garrett 
Winemaker / Consultant    The OenoViva (Australia & New Zealand) Trust (“OVANZ”) The Andrew Garrett Family Trust No 4 (“AGFT 4”) The OenoViva Artisans Trust (“OVA”) www.oenoviva.com 
 
All Rights Reserved, UCC 1-308a      
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Melbourne                                            Adelaide                                                                  Level 1, 2 Drewery Place                  Level 1, 82 Flinders Street                               Melbourne, Vic, 3000                       Adelaide, SA, 5000                                                  M: +61 424 324 135                               F: +61 (0) 8 8648 0656                                                 E: andrew.garrett@oenoviva.com  
The Communication may contain copyright material of OenoViva (Australia & New Zealand) Pty Ltd ("OVANZ") or any of its related entities or of third parties.  If 
you are not the intended recipient of the Communication please contact the sender immediately by return email, delete the  Communication and do not read, 
copy, print, re-transmit, store or act in reliance on the Communication.  Any views expressed in the Communication are those of the individual sender only, unless 
expressly stated to be those of OVANZ. OVANZ does not guarantee the integrity of the Communication nor that it is free of errors, viruses or interference.  
 
From: Andrew Garrett [mailto:andrew.garrett@oenoviva.com]  Sent: 27 April 2016 11:05 To: Trevour.Coulter@ato.gov.au; chris.jordan@ato.gov.au; Peter.Weekes@ag.gov.au; FinassGeneral@ag.gov.au; CourtsTribunalsandJustice@ag.gov.au; senator.brandis@aph.gov.au Cc: chris.hill@oenoviva.com; andrew@gunn.net.au; john.tucker@dwfoxtucker.com.au; susan@mawsonlakeshotel.com.au; chris.mccarthy@oenoviva.com; eric.lauro@oenoviva.com; paul.rigby@oenoviva.com; paulr@1300bpo.com; peter.tran@oenoviva.com; chuong.tran@oenoviva.com; matthew.white@oenoviva.com; phil.silva@oenoviva.com; preity.uupala@oenoviva.com; julia.hosni@oenoviva.com; roger.dickeson@oenoviva.com; fady@hachem.com.au; james.henderson@oenoviva.com; 'brennan.fitzallen@oenoviva.com'; sue.fitzallen@oenoviva.com; associate.middletonj@fedcourt.gov.au; Justice Kenny (Associate.KennyJ@fedcourt.gov.au); Justice Davies (Associate.DaviesJ@fedcourt.gov.au); associate.pagonej@fedcourt.gov.au; Justice North (Associate.NorthJ@fedcourt.gov.au); Associate.ChiefJudgePascoe@federalcircuitcourt.gov.au; Associate.JudgeBurchardt@federalcircuitcourt.gov.au; Associate.JudgeRiethmuller@federalcircuitcourt.gov.au; Justice Mortimer (Associate.MortimerJ@fedcourt.gov.au); associate.traceyj@fedcourt.gov.au; Justice Beach (Associate.BeachJ@fedcourt.gov.au); Justice Jessup (associate.jessupj@fedcourt.gov.au); associate.fosterj@fedcourt.gov.au; Associate.GilmourJ@fedcourt.gov.au; John Mathieson (John.Mathieson@fedcourt.gov.au); Admin@opi.sa.gov.au Subject: FW: Business Plans for the Pier and the Mawson Lakes Urban Wineries PART 1 Importance: High  
Commissioner of Taxation                                     Commonwealth Attorney General 
Attn Chris Jordan & Andrew Coulter                    Attn Senator Brandis 
 
 
Dear Chris and Trevour and Senator Brandis, 
 
The First Officer of Law ought be very clear in respect to his constitutional responsibilities in 
respect to your conduct 
 
I have advised you that it is my clear view that the clearly hostile email received by Andrew Gunn 
on the 22nd April 2016 from Trevour Coulter advising of a broad audit is a material adverse event 
within the meaning of the Charges registered over the entities that have acquired Licenses in 
respect to OenoViva Business Systems. The audit advised is certainly a significant expansion on 
the advice of audit made on the advice dated 8th April 2016. 
 
I have copied my emails to you dated 24,25 and 26 April 2016 in this regard. 
 
You have a summary of the invoices issued and have been paid for the GST liability arising (Bank 
accepted Bill SN 61-00020 copy attached) ……which in turn is backed by the GST credit payable 
by you to the relevant Gunn Group of entities. 
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They are balancing GST events in accordance with law and are revenue neutral to The 
Commissioner 
 
 
As previously advised it is my view that this is an event of default in which regard I have elected to 
indemnify Andrew Gunn, Susan Gunn and all their related entities for any consequential loss, cost 
and damage secured by the undertaking as to damages given by NAB and the Indemnity clause 
in the deed of settlement, As you are aware I held a telephone meeting with Chris Barlow of your 
office on the 29th July 2013 which amongst other things sets out; 
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It is clear that the Commissioner has at all times been concerned about paying out 
$2,100,000,000 in GST credits; at all relevant times I had complete security over those payments 
as I did not want a repeat of the fraud of Francis Michael Cahill and Peter Hambros. 
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In August following that discussion I crystallised the charges over the relevant entities as a 
consequence of your inability to comply with the law. At all relevant times the Commissioner was 
due to pay AU$2.100,000 to me as Controller of those entities, the cancellation of GST 
registration of those entities in December 2013 by you does not alter that continuing liability to me. 
 
The GST taxable event occurred on the 30th April 2013; as you know I have since paid the liability 
arising in  the hands of the Trustee of the Andrew Garrett Family Trust No 4 in accordance with 
mercantile custom, out of an abundance of caution I have also paid the GST liability I believe has 
arisen on the vendor finance loans as taxable financial supplies within the meaning of the GST act 
per the attached Bill of Exchange. 
 
At all times I have held the value of the $4,200,000,000 GST credits due to the AMRL entities 
pursuant to my appointment as controller under the relevant charges which credits are asset 
backing to the Bill of Exchange now issued that is separate to the others assets of mine and 
entities related to me. (Bank accepted Bill SN 61-00019 copy attached) 
 
A contractual nexus (the constitution) exists between me and you as a consequence of my 
citizenship flowing from my birth certificate.(copy attached) 
 
I am obliged to pay tax lawfully and you are obliged to collect tax lawfully; your conduct is unlawful 
and/or invalid in all respects flowing from the default judgement given in your favour on the 11th 
February 2004 in DCCIV-2003-1666 a similar status arises from MLG 177 of 2015 which exposes 
the Commissioner to personal liability of Approximately $1,300,000,000,000 arising from damage 
to OenoViva IP only………I reserve my rights in all others regards. 
 
At all relevant times you have instructed the Federal Court in matters involving me in blatant 
disregard of the provisions of the Constitution relating to separation of powers. You are aware of 
my submissions made on the 26th January 2015 to the House of Reps enquiry which now appear 
to fall well short of the true circumstances of your unlawful activities. 
 
In order to assist the commissioner with his enquiries please note the communique below 
regarding the concept plans for the Glenelg Pier Hotel and the Mawson Lakes Hotel, Roger 
Dickeson of my office is also available to meet with Trevour and the Commissioner on the 3rd May 
2016 as set out in the email dated 22nd April 2016 from Trevour Coulter. 
 
I assure you I will be present at that alleged audit interview as the controller appointed to the 
entities in question 
 
I confirm that the equity of any person related to Chris Hill and Andrew Gunn (and/or any 
OenoViva related person) is secured by the assets of the Andrew Garrett Family Trust no 4 and 
related entities 
 
 Andrew Garrett 
Winemaker / Consultant    The OenoViva (Australia & New Zealand) Trust (“OVANZ”) The Andrew Garrett Family Trust No 4 (“AGFT 4”) The OenoViva Artisans Trust (“OVA”) 
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www.oenoviva.com 
 
All Rights Reserved, UCC 1-308a      


                                             
Melbourne                                            Adelaide                                                                  Level 1, 2 Drewery Place                  Level 1, 82 Flinders Street                               Melbourne, Vic, 3000                       Adelaide, SA, 5000                                                  M: +61 424 324 135                               F: +61 (0) 8 8648 0656                                                 E: andrew.garrett@oenoviva.com  
The Communication may contain copyright material of OenoViva (Australia & New Zealand) Pty Ltd ("OVANZ") or any of its related entities or of third parties.  If 
you are not the intended recipient of the Communication please contact the sender immediately by return email, delete the  Communication and do not read, 
copy, print, re-transmit, store or act in reliance on the Communication.  Any views expressed in the Communication are those of the individual sender only, unless 
expressly stated to be those of OVANZ. OVANZ does not guarantee the integrity of the Communication nor that it is free of errors, viruses or interference.  
 
From: Fady Hachem [mailto:Fady@hachem.com.au]  Sent: 03 March 2016 11:11 To: Andrew Garrett Cc: 'Roger Dickeson (roger.dickeson@vogelross.com.au)' Subject: RE: Business Plans for the Pier and the Mawson Lakes Urban Wineries PART 1  Hi Andrew,  Thanks again for taking time to talk over the phone. After our discussion, I sat down with Roger who briefed me in detail, we then researched the sites, and to develop the conceptual ideas would be some task. I don’t think we would do it justice in such a short timeframe.   Regards,  Fady Hachem Principal  m: +61 (0) 411 520 567 e: fady@hachem.com.au    
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Architecture     Branding     Interiors  Phone: (+61) 1300 734 560     Level 2, 2 Drewery Place Melbourne 3000     www.hachem.com.au       The information contained within this and accompanying this transmission is confidential and commercially sensitive. The information is intended only for the use of the individual, individuals or entity named on this transmission. All rights reserved. No part of this document may be reproduced without written permission. To those who this transaction is addressed to and their representatives will keep the information confidential and will not disclose in whole, in part or in any manner whatsoever such information, and will not use the information, directly or indirectly, for any purpose other than evaluating the potential transaction.  
From: Andrew Garrett [mailto:andrew.garrett@oenoviva.com]  Sent: Monday, 29 February 2016 5:18 PM To: Fady Hachem; murray hunter Cc: roger.dickeson@oenoviva.com; colin.crawford@oenoviva.com; chris.hill@oenoviva.com; chris.mccarthy@oenoviva.com; eric.lauro@oenoviva.com Subject: FW: Business Plans for the Pier and the Mawson Lakes Urban Wineries PART 1 Importance: High  
Hi Fady 
 
I need to come up with some design concepts to facilitate the development of Urban Wineries at 
two absolutely outstanding locations in South Australia owned by the Gunn Group; 
 


1. The Mawson Lakes Hotel http://www.mawsonlakeshotel.com.au/ 
 


2. The Glenelg Pier Hotel http://glenelgpier.com.au/ 
 


The Design Concept at Glenelg will need to incorporate the development of a large car park under 
Colley Reserve 
 
I have attached a business plan that Roger prepared for the Shed 5 South Wharf project in 2013 
 
Also some details on business methodology. 
 
Murray Hunter of Design and Industry is the relevant Brand Champion for 
Consumer/Trade/OenoViva Interfaces and will be a critical source of detail and style  
 
  Andrew Garrett 
Winemaker / Consultant    The OenoViva (Australia & New Zealand) Trust (“OVANZ”) The Andrew Garrett Family Trust No 4 (“AGFT 4”) The OenoViva Artisans Trust (“OVA”) www.oenoviva.com 
 
All Rights Reserved, UCC 1-308a      







10


                                             
Melbourne                                            Adelaide                                                                  Level 1, 2 Drewery Place                  58 Gilbert Street                               Melbourne, Vic, 3000                       Adelaide, SA, 5000                                                  M: +61 424 324 135                               F: +61 (0) 8 8648 0656                                                 E: andrew.garrett@oenoviva.com  
The Communication may contain copyright material of OenoViva (Australia & New Zealand) Pty Ltd ("OVANZ") or any of its related entities or of third parties.  If 
you are not the intended recipient of the Communication please contact the sender immediately by return email, delete the  Communication and do not read, 
copy, print, re-transmit, store or act in reliance on the Communication.  Any views expressed in the Communication are those of the individual sender only, unless 
expressly stated to be those of OVANZ. OVANZ does not guarantee the integrity of the Communication nor that it is free of errors, viruses or interference.  
 
From: Andrew Garrett [mailto:andrew.garrett@oenoviva.com]  Sent: 29 February 2016 16:35 To: roger.dickeson@oenoviva.com; colin.crawford@oenoviva.com; chris.hill@oenoviva.com; chris.mccarthy@oenoviva.com Subject: FW: Business Plans for the Pier and the Mawson Lakes Urban Wineries PART 1 Importance: High  
Hi Roger  
 
Could you make contact with Andrew Gunn to discuss the program for writing business plans for 
each of the Gunn Group’s Distributor Licensees and Urban Winery Licensees. 
 
You will note from the proposed agenda for the conference that the Gunn Group plays a starring 
role 
  Andrew Garrett 
Winemaker / Consultant    The OenoViva (Australia & New Zealand) Trust (“OVANZ”) The Andrew Garrett Family Trust No 4 (“AGFT 4”) The OenoViva Artisans Trust (“OVA”) www.oenoviva.com 
 
All Rights Reserved, UCC 1-308a      
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The Communication may contain copyright material of OenoViva (Australia & New Zealand) Pty Ltd ("OVANZ") or any of its related entities or of third parties.  If 
you are not the intended recipient of the Communication please contact the sender immediately by return email, delete the  Communication and do not read, 
copy, print, re-transmit, store or act in reliance on the Communication.  Any views expressed in the Communication are those of the individual sender only, unless 
expressly stated to be those of OVANZ. OVANZ does not guarantee the integrity of the Communication nor that it is free of errors, viruses or interference.  
 
From: Andrew Garrett [mailto:andrew.garrett@oenoviva.com]  Sent: 29 February 2016 16:25 To: andrew@gunn.net.au Subject: Business Plans for the Pier and the Mawson Lakes Urban Wineries PART 1 Importance: High  
Hi Andrew, 
 
Please note attached the plan and design concept that I sent to you last year…….of course I 
recognise that the volume of information can be a little overwhelming and easy to lose track of. 
 
Roger will now work with our implementation team to work up the Financial Models and Business 
Plans for each Licensee. 
 
I thought it would be useful for you to understand the global context of your commitment and 
willingness to assist in developing this Global Alternate retail channel to market  Andrew Garrett 
Winemaker / Consultant    The OenoViva (Australia & New Zealand) Trust (“OVANZ”) The Andrew Garrett Family Trust No 4 (“AGFT 4”) The OenoViva Artisans Trust (“OVA”) www.oenoviva.com 
 
All Rights Reserved, UCC 1-308a      
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Andrew Garrett
From: Andrew Garrett <andrew.garrett@taggc.com.au>Sent: 25 April 2016 11:29To: Justice Kenny (Associate.KennyJ@fedcourt.gov.au); associate.middletonj@fedcourt.gov.au; Justice Davies (Associate.DaviesJ@fedcourt.gov.au); Justice North (Associate.NorthJ@fedcourt.gov.au); Associate.ChiefJudgePascoe@federalcircuitcourt.gov.au; Associate.JudgeBurchardt@federalcircuitcourt.gov.au; Associate.JudgeRiethmuller@federalcircuitcourt.gov.au; associate.traceyj@fedcourt.gov.au; associate.fosterj@fedcourt.gov.au; Justice Mortimer (Associate.MortimerJ@fedcourt.gov.au); Justice Jessup (associate.jessupj@fedcourt.gov.au); Justice Beach (Associate.BeachJ@fedcourt.gov.au); John Mathieson (John.Mathieson@fedcourt.gov.au); 'Associate.GilmourJ@fedcourt.gov.au'; Admin@opi.sa.gov.au; Don.Mackintosh@sa.gov.au; Winifred.Yiu@vgso.vic.gov.au; Vincent.Tavolaro@ags.gov.au; chris.jordan@ato.gov.au; email@lawsocietysa.asn.au; pmacks@macksadvisory.com.au; 'slipman@lipmankaras.com'; JCudmore@ccklawyers.com; sduncan@duncanpowell.com.au; Timothy Holden (THolden@foremans.com.au); MLhuede@piperalderman.com.au; chris.hill@oenoviva.com; Victoria Registry of the Federal Court (vicreg@fedcourt.gov.au); chris.mccarthy@oenoviva.com; eric.lauro@oenoviva.com; paul.rigby@oenoviva.com; peter.tran@oenoviva.com; chuong.tran@oenoviva.com; matthew.white@oenoviva.com; Trevour.Coulter@ato.gov.au; andrew@gunn.net.au; john.viscariello@adelaideconnection.com.au; 'Chambers.ChiefJustice@courts.sa.gov.au'; chambers.gray@courts.sa.gov.au; chambers.peek@courts.sa.gov.au; 'CAAPMDistrictCourtMueckeDCJsChambersCAA@courts.sa.gov.au'; CAAPMSupremeCourtBamptonJsChambersCAA@courts.sa.gov.au; CAAPMDistrictCourtCivilRegistryCAA@courts.sa.gov.au; CAAPMDistrictCourtCivilRegistryCAA@courts.sa.gov.au; dcmasters@courts.sa.gov.au; 'brennan.fitzallen@oenoviva.com'; sue.fitzallen@oenoviva.com; julia.hosni@oenoviva.com; preity.uupala@oenoviva.com; yana.popchenko@oenoviva.com; james.henderson@oenoviva.com; justin.fox@oenoviva.com; stan.sarris@oenoviva.com; mwest@smh.com.au; aferguson@smh.com.au; miles.kemp@news.com.au; ishtd@oenoviva.comCc: Peter.Weekes@ag.gov.au; FinassGeneral@ag.gov.au; senator.brandis@aph.gov.au; CourtsTribunalsandJustice@ag.gov.auSubject: Seapartion of Powers and s32, s33 of the Crimes Act 1914 (Cth) & VID 129 of 2015 The Respeondnets & Trevor Coulter.Attachments: Signed Resolution of Southern Containers dated 28th March 2016.pdf; Andrew Garrett Consent to appoinment as Director & Secretary of Souther Containers Pty Ltd dated 28032016.pdf; Email AMG to ATO & Daniel Pownell 24032016 re application to set aside Stat Demand on Southern Containers.pdf; Email AMG to ATO & Daniel Pownell 28032016 re application to set aside Stat Demand on Southern Containers.pdf; Activity Statement for OenoViva Tasmania.pdf; VID of 2016; Originating Application dated 3rd April 2016.pdf; VID of 2016; Southern Containers v Deputy Commissioner of Taxation LODGE Originating Application dated 3rd April 2016.pdf; Invoice INV-0043 Sale of Territory for OenoViva (Tasmania).pdf; Invoice INV-0048 Vendor Finance Loan OenoViva (Tasmania).pdf; Judge a Nation by its Courts.pdf; Banks  Who Us.pdf; Federal Court Separation of Powers.pdf
Importance: High
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The Federal Court of Australia 
Attn The Honourable Justice Kenny 
 
Dear Justice Kenny, 
 
Further to my email dated 22042016 it is my clear view that your Honour’s conduct is Corrupt 
Conduct along with the other proposed 1st to 22nd Defendants by Cross Claim at least in VID 949 
of 2015. 
 
I did not receive the response I requested from you by close of business Friday 22nd April 2016, 
consequently I will bring application to remove you from  pending the bringing of a private 
prosecution by me of indictable offences in the High Court against the persons named and to be 
named in VID 949 of 2015. 
 
There can be no immunity from Prosecution of the Crown or any of its representatives named in 
proceedings involving me 
 
The attached article appearing on Saturday 23rd April 2016 being particularly problematic for the 
court. 
 
Given the commentary of the commissioner and the burden of proof in respect to Fraud on the 
Court being that in the civil jurisdiction it is abundantly clear to me that the proof exists of the 
interference of the Commissioner of Taxation with the Judiciary in a number of courts in 
proceedings involving me. 
 
I have copied Justice Gilmour (to be named in today’s application) and Justice Lander (retired), 
the latter individual named as the proposed 44th Defendant by Cross Claim. 
 


 
It is not the role of the Judiciary to protect ill-gotten revenue or assist in the management of the 
various State and Federal Budgets that Executive Government is clearly incapable of doing. 
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My application of today’s date in VID 129 of 2015 will be the last opportunity for the court to review 
its own conduct prior to the lodgement of High Court proceedings for filing on Wednesday 27th 
April 2016. 
 
I have already under taken and FOI search on the High Court in order to determine if the Federal 
Court or any other person has sought to interfere in those proposed proceedings. 
 
In which regard I have copied the High Court Registry on this Communique and in particular with 
regard to HCA-A67 of 2004 and HCA-M42 of 2014. 
 


  
Given the prevalence of the corruption observed by me and the failure of the High Court to once 
again deal with Solicitors and advocates immunity from prosecution as a consequence of law 
expressed in the Trans-Tasman treay I am deeply concerned by the courts ability to conclude that 
in fact unlawful conduct is also invalid conduct. 
 
In the most recent avoidance of responsibility for the proper operation of law and proper 
government it appears to me that the High Court asked itself a wrong question in this regard. 
 
The Banks recently set out as follows in the media; 
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The CEO of ANZ had it right………the investigation will harm Australia as it will expose the 
corruption through all arms of government in protecting ill-gotten revenue. 
 
The Banking System is an International Disgrace, the Guarantee of banks by the Commonwealth 
will be drawn on without a doubt in respect to my claim at the very least. 
 
The Federal Court and its members continue to actively frustrate the liquidity of entities associated 
with OenoViva Business Systems (Internationally) at the request of the Commissioner of Taxation 
despite the relevance of the IP to the Governments support of Innovation. 
 
Trevor Coulter will now be joined to VID 129 of 2015 along with any other person from the 
Commissioner’s office who endeavours to interfere with the lawful development of IP related to 
me. 
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Mark Mentha is smiling as much as he was when Korda Mentha Plundered a Billion from Ansett 
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What is wrong with you people???......get your act together for the citizens of the 
Commonwealth’s sake……..not your own! 
 Andrew Garrett 
Chief Executive Officer/ Winemaker     The Andrew Garrett Group of Companies (TAGGC)   www.oenoviva.com www.dynamic-cws.com.au  
All Rights Reserved, UCC 1-308a      


  


                            
Melbourne                                            Adelaide                                                                  Level 1, 2 Drewery Place                  Level 1, 82 Flinders Street, Melbourne, Vic, 3000                        Adelaide, SA,  5000.    
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                               M: +61 424 324 135                              F: +61 (0) 8 8648 0656                                                 E: andrew.garrett@taggc.com.au  
The Communication may contain copyright material of The Andrew Garrett Group ("TAGG") or any of its related entities or of third parties.  If you are not the 
intended recipient of the Communication please contact the sender immediately by return email, delete the  Communication and do not read, copy, print, re-
transmit, store or act in reliance on the Communication.  Any views expressed in the Communication are those of the individual sender only, unless expressly 
stated to be those of TAGG. TAGG does not guarantee the integrity of the Communication nor that it is free of errors, viruses or interference.  
 
From: Andrew Garrett [mailto:andrew.garrett@taggc.com.au]  Sent: 04 April 2016 09:40 To: daniel.powell@ato.gov.au; Vincent.Tavolaro@ags.gov.au; 'aaron.elbourne@ato.gov.au' Cc: bfitzallen@bigpond.com; 'brenan.fitzallen@oenoviva.com'; sue.fitzallen@oenoviva.com; eric.lauro@oenoviva.com; paul.rigby@oenoviva.com Subject: Southern Containers Pty Ltd Importance: High  
The Australian Taxation Office, Attn Daniel Pownell & Chris Jordan 
 
Dear Daniel and Chris, 
 
I hope you both are well and had a good weekend, I endeavoured to contact you by telephone this 
morning to advise of a number of matters. 
 
I refer to the annexures to this communique that I will now swear into evidence in the attached 
originating application and evidence of lodgement dated 3rd April 2016 which is self-explanatory.  
 
I first wrote to you and Justice Kenny in the Federal Court on the 24th March 2016 (copy attached) 
foreshadowing an application to be brought within VID 129 of 2015 to set aside the relevant 
Statutory Letter of Demand dated 16th March 2016 issued to Southern Containers Pty Ltd (“The 
Company”)  by you. 
 
Subsequently, I wrote again to you on the 28th March 2016 (copy attached) repeating my 
intentions to make application to set aside for the reasons contained in the aforementioned 
communiques unless you withdrew the relevant Statutory Letter of Demand, you have not replied 
and have not withdrawn that Statutory Letter of Demand. 
 
On the 9th March 2016 I provided the Commissioner with a Notice in Writing as an activity 
statement for the Company and attach the relevant invoices (0043 & 0048) dated 7th March 2016 
whereupon the Commissioner became liable to pay the company $3,200,000 in GST credits. 
 
I direct your attention to the attached resolution of the Company dated 28th March 2016 and my 
executed consent to act as a Director of the company subject to the relevant s206G application. 
 
As a consequence of your absence from the office between the 4th April and the 8th April 2016 
(refer your recorded message I rang and left a message with your team leader Julie ? on 07 3121 
7322 that following a Board meeting held over the telephone this morning the Directors have 
passed a resolution to make a further draw down on a Finance Facility offered by the Trustee of 
the Andrew Garrett Family Trust No 4 trading as Dynamic Capital Resources on the 7th March 
2016 of that amount expressed in your Statutory Letter of Demand. 
 
I ask you to note that payment will be made to the Australian Taxation Office by way of Bill of 
Exchange drawn on the Balance Sheet of the Trustee of the Andrew Garrett Family Trust No 4 in 
the amount. 
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Please provide the Bank Account details for the Tax office so that payment can be made by return 
email. 
 
Best Regards 
 Andrew Garrett, Director, Southern Containers 
Chief Executive Officer/ Winemaker     The Andrew Garrett Group of Companies (TAGGC)   www.oenoviva.com www.dynamic-cws.com.au  
All Rights Reserved, UCC 1-308a      


  


                            
Melbourne                                            Adelaide                                                                  Level 1, 2 Drewery Place                  58 Gilbert Street, Melbourne, Vic, 3000                        Adelaide, SA,  5000.                                   M: +61 424 324 135                              F: +61 (0) 8 8648 0656                                                 E: andrew.garrett@taggc.com.au  
The Communication may contain copyright material of The Andrew Garrett Group ("TAGG") or any of its related entities or of third parties.  If you are not the 
intended recipient of the Communication please contact the sender immediately by return email, delete the  Communication and do not read, copy, print, re-
transmit, store or act in reliance on the Communication.  Any views expressed in the Communication are those of the individual sender only, unless expressly 
stated to be those of TAGG. TAGG does not guarantee the integrity of the Communication nor that it is free of errors, viruses or interference.  
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andrew.garrett@oenoviva-artisans.com
From: andrew.garrett@oenoviva-artisans.comSent: 10 April 2016 14:13To: Justice Kenny (Associate.KennyJ@fedcourt.gov.au); associate.middletonj@fedcourt.gov.au; Peter.Weekes@ag.gov.au; FinassGeneral@ag.gov.au; CourtsTribunalsandJustice@ag.gov.au; senator.brandis@aph.gov.auCc: Don.Mackintosh@sa.gov.au; Winifred.Yiu@vgso.vic.gov.au; email@lawsocietysa.asn.au; info@apra.gov.au; INFO@asx.com.au; pmacks@macksadvisory.com.au; 'slipman@lipmankaras.com'; sduncan@duncanpowell.com.au; JCudmore@ccklawyers.com; Timothy Holden (THolden@foremans.com.au); Mark Livesey (mlivesey@barchambers.com.au); Victoria Registry of the Federal Court (vicreg@fedcourt.gov.au); chris.hill@oenoviva.com; chris.mccarthy@oenoviva.comSubject: VID 129 of 2015 th April 2015 application and VID 949 of 2015; Summary JudgementAttachments: VID 129 of 2015 LODGE Interloccutory Application dated 05042016 and annexure.pdf; VID 129 of 2015 Interloccutory Application dated 05042016 and annexure.pdf; Email to Middleton J and Kenny J dated 06042016 at 13.35 pm regarding Reserved Judgmentsand Application VID 129 of 2015.pdf; Ltr_Garrett_08Apr16 Phillip Allway regarding VID 129 of 2015 application dated 5th April 2015.pdf; Orders 16th December 2015.pdf; FOI Application Federal Circuit Court of Australia 05042016.pdf; FOI Application Federal Court of Australia 05042016.pdf; Ltr_Garrett_8Apr16 Phillip Allway to AMG.pdf; Ltr_Garrett_16Nov15.pdf; Low res scan SN 61-00018 16 04042016 Reserve Bank ATO re MLG 177 of 2015 $ 15,000,000.pdf; Notice of Objection to Dishonour provided to Commissioner of Taxation at 12.40 pm on the 8th April 2016.pdf; VID 129 of 2015 LODGE Submissions of Applicant 10042016.pdf; VID 129 of 2015 Submissions of Applicant 10042016 re Bills of Exchange and payment of all claims of Commissioner.pdf; VID 129 of 2015 Submissions of Applicant 10042016 regarding application to list for directions and appeal.pdf
Importance: High


The Federal Court of Australia, 
Attn Associates Middleton and Kenny J 
 
Dear Associates 
 
I request that you bring this communique and annexures to the attention of their Honours at your earliest 
convenience in the light of my consideration of the events and/or non-events of the preceding 4 weeks. 
 
I refer you to the email communique below to the office of the Commonwealth Attorney General and the 
attached email communique dated 6th April 2016.  
 
It is my contention that my application in VID 129 of 2015 is clear and directly relates to the Honourable 
Justice Kenny’s reasons (on the court transcripts) dated 16th December 2015, Her Honour adjourned the 
proceeding sine die, I am a party and have requested a listing of the proceeding in accordance with Her 
Honour’s reasons. 
 
On the 4th April 2016 (the day before the dated of the application dated 5th April 2016) under protest The 
Trustee of the Andrew Garrett Family Trust No 4 paid all amounts claimed to be owed by me (in any 
capacity) to the Commissioner of Taxation by the Commissioner in MLG 177 of 2015; in the amount of 
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$8,300,000 plus a GST liability arising in the hands of OenoViva (South Australia) in the amount of 
$4,200,000 and a contingent prepayment of $2,500,000 potential claims by the Commissioner by way of 
Bill of Exchange. 
 
The Commissioner holds the relevant Bill for Value with immediate effect whether or not the Commissioner 
chooses to deposit the Bill over the counter of the Reserve Bank of Australia, subsequently on the 8th April 
2016 I provided the attached Notice of Protest of Non –Acceptance and thereby Dishonour of the Bill in the 
circumstance that there was a Notice of Non Acceptance in the hands of the Commissioner from the 
Reserve Bank of Australia that had not been provided to me. 
 
The Court’s Jurisdiction covers all of the matters arising in a proceeding pursuant to the findings of the 
High Court of Australia in re Wakim ex parte McNally, the Appeal in VID 129 of 2015 is a proceeding, 
given full payment of the Commissioner’s claim in MLG 177 of 2015 (the sequestration proceeding)  
 
There is no debt owed to any party given the mutuality that exists between Cahill, Austrade and the CEO of 
Austrade and I nor is there a problem in paying any claim that may be quantified. 
 
The Court’s jurisdiction in VID 129 of 2015 and VID 949 of 2015 includes Bankruptcy jurisdiction as well 
as the inherent jurisdiction; at first blush it appears this courts are endeavouring to again apply the 
provisions of the Bankruptcy Act 1966 (Cth) as a barrier to justice, in circumstances where payment has 
been made under protest to the Commissioner of Taxation given the manipulations of MLG 177 of 2015 by 
the Federal Circuit Court and the Registrars on the instructions of persons in South Australia the identity of 
whom is not known to me, but no doubt, includes the parties named in my application dated 8th February 
2016. 
 
In the light of the evidence of the corrupt conduct of all levels of the Federal Court of Australia and the 
Federal Circuit Court of Australia going back to 2004 and the failure to produce any documents whatsoever 
of an admistrative nature ;with respect, I must reject the contents of the email communique from His 
Honour’s Chambers dated 7th April 2016 (copy attached) 
 
The failure of the Honourable Justice Middleton to deliver His Honour’s reasons in respect to the reserved 
judgement from the 11th March 2016 in VID 949 of 2015 in respect to my application for summary 
judgment and the application of the Plaintiff dated 23rd December 2015 after a period of 4 weeks is 
unacceptable to me, especially in the light that there is no evidence and/or submissions, that His Honour is 
able to take into account, in support of the case of the Plaintiff given the professional misconduct of counsel 
and perjury of the solicitors for the plaintiff acting on instructions by the Plaintiff. 
 
Of course, while I understand that my applications in VID 949 of 2015 dated 16th, 21st of February 2016 and 
14th March need to be listed for hearing there can be no reason for the failure to list the application dated 3rd 
April 2016 nor have I received any detail from His Honour for the reasons to list that application for hearing 
despite my request and/or in the alternative deliver the relevant reserved judgment on the papers under the 
inherent duty and jurisdiction of the court. 
 
I consider that His Honour is deemed to have refused to deliver the Reserved Judgement from the hearing of 
the 11th March 2016 which is an administrative decision. 
 
I have referred to my rights of review the decisions of Allway (allegedly) in my communique dated 10th 
April 2016 below to the Commonwealth Attorney General’s department and advise that it is my view that it 
is no longer reasonable to with-hold summary judgment of my application in VID 949 of 2015, nor is it 
reasonable for the Honourable Justice Kenny not to order the Registrar to list my application dated 5th April 
2016 for hearing forthwith in VID 129 of 2015. 
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I have been silent thus far as to the clear conflicts of interest of Justices Kenny and Middleton to hear 
proceedings in which they are named as proposed 9th and 11th Defendants by Cross Claim respectively in 
VID 9494 of 2015 that I seek to consolidate with VID 129 of 2015. 
 
In order to assess whether the Federal Court is determined to dig an even deeper hole for itself, I will now 
lodge an originating application naming the Honourable Justices and Registrar Allway as Defendants 
seeking judicial review of the deemed and published administrate decisions by the Full Court. 
 
The aforementioned foreshadowed administrative application must be listed by the Federal Court without 
the apparent interference by the Registrars it is not a matter for the Court of Executive Government to 
decide what law and evidence I seek to rely upon in making the foreshadowed application. 
 
In the event that the Reserved Judgment is delivered and the application dated 5th April 2015 is listed for 
hearing by close of Business 5.00 pm on the 12th April 2016 I will not lodge the foreshadowed application 
while reserving my rights. 
 
In the event that the foreshadowed application is lodged but not listed I will have no alternative than to 
proceed to the High Court as the original and exclusive jurisdiction as foreshadowed on the transcripts of 
11th March 2016 in VID 949 of 2015. 
 
Please note attached the preliminary outline of submissions lodged for filing in VID 129 of 2015 today that 
reflect some of the submissions made in VID 949 of 2015. 
 
The Privy Council and International Courts loom large on the radar concerning matters involving me. 
 
Best regards 
 
Andrew Garrett 
 
 
 
From: andrew.garrett@oenoviva-artisans.com [mailto:andrew.garrett@oenoviva-artisans.com]  Sent: 10 April 2016 12:36 To: Peter.Weekes@ag.gov.au; CourtsTribunalsandJustice@ag.gov.au; senator.brandis@aph.gov.au; FinassGeneral@ag.gov.au Subject: FW: Application to make an FOI request - Federal Court of Australia - RQ16/01218 [SEC=UNCLASSIFIED] Importance: High  Office of the Commonwealth Attorney General 
Attn; Peter Weekes 
 
Dear Peter 
 
Further to our recent communiques regarding Grant matter ID 1001844 and the matters arising please note 
the following details in addition to my recent communiques and annexures. 
 
Despite a number of applications under the FOI Act for documents of an administrative character such as 
the email from the Chief Justice to Beach J requesting that Justice hear the appeals in VID 49 of 2015, VID 
730, VID 731 and VID 732 of 2014 and referred to by Justice Beach in his email to the parties in those 
proceedings on the 28th January 2015 no such documents have been produced by the courts. 
 
Subsequently on the 5th April 2016 in VID 129 of 29015 I sought orders for discovery in the attached 
application lodged for filing  forwarded to Justices Middleton J and Kenny J; I provided a copy of my 
application to the justices directly to chambers as annexure to my email on the 6th April 2016 (copy 
attached). 
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On the 8th April 2016 my application dated 5th April in VID 129 of 2015 regarding discovery, amongst other 
things, was allegedly rejected by Registrar Allway for the reasons set out in the attached letter from the 
Registrar which is factually incorrect……VID 129 of 2015 was adjourned sine die (on the court transcripts) 
following the failed application of the Commissioner of Taxation on the 16th December 2015 as set out in 
the transcripts and orders of the Court that day. 
 
Those orders postdate the orders of stay, I have requested a copy of the transcripts of all proceedings 
involving me heard by Her Honour from Her Honour Justice Kenny. 
 
I respectfully submit that the Courts and the Office of the Australian Information Commissioner continue to 
resist discovery and production of documents relevant to me per the attached FOI applications dated 5th 
April 2016 
 
I submit that although the letter came from the hand of Registrar Allway there can be little doubt that their 
Honours Justices Middleton and Kenny were involved in the Decision. 
 
On this basis there exists a right in my property to have the admistrative decisions of the OAIC and the 
Registrar (and by implication Justices Kenney and Middleton) reviewed either by a Full bench of the 
Federal Court under s39B or by a Single Justice under the Common Law, the Rule of Law, the Unwritten 
Law and s75(v) of the Constitution. 
 
Also on the 8th April 2016 Registrar Allway(copy attached) advised of the rejection of an originating 
process to set aside an Application to set Aside a Statutory Letter of Demand served on Southern Containers 
Pty Ltd trading as OenoViva (Tasmania) as a consequence of naming the parties in that letter being counsel 
and a reprenstative of the Commissioner from executive government in respect to allegations of perjury as a 
matter arising in the proceeding. 
 
This protection of executive government and counsel by the Registrar is reflected in the letter from 
Registrar Allway dated 16th November 2015 that rejects and application to review the conduct of Justice 
Mortimer in VID 248 of 2015. (copy attached) 
 
Best Regards 
 
Andrew Garrett 
 
From: Caitlin Emery [mailto:Caitlin.Emery@oaic.gov.au]  Sent: 07 April 2016 09:28 To: andrew.garrett@oenoviva-artisans.com Subject: Application to make an FOI request - Federal Court of Australia - RQ16/01218 [SEC=UNCLASSIFIED]  Our reference: RQ16/01218  Dear Mr Garrett 
Thank you for your email of 5 April 2016. 
You have submitted the following request for consideration by the Information Commissioner: 


‘I ask you to consider this communique as an application in writing pursuant to the provisions of the Freedom of Information Act 1982 (Cth) (“the Act”) for a copy of any document or thing of an administrative character related to me or any proceeding involving me that is in the control or possession of the Federal Court of Australia or any of its officers, judicial or otherwise that have come into that possession and control since the date of my last application under the act addressed to the Federal Court of Australia. 
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I have copied the Office of the Australian Information Commissioner on this communique and request the consent of the Australian Information Commissioner to make the application and cause your compliance with the application following the s89K ruling made by the Information Commissioner, the proposed 24th Defendant by Cross Claim in VID 949 of 2015; Treasury Wine Estates Vintners Limited v Andrew Garrett’ 
The terms of the declaration of 22 January 2016 in Federal Court of Australia and Garrett [2015] AICmr 4 relevantly state: 


‘The Office of the Australian Information Commissioner will not consider any request by Mr Garrett under ss 15 or 54B of the FOI Act for access to a document of the Courts during this period, unless the terms of the request:  
o meet the requirements of s 5 and seek documents relating to the management and administration of registry and office resources, and  
o meet the requirements of s 15(2)(b) of the FOI Act.’ 


It is clear that your request is not seeking documents relating to the management and administration of registry and office resources as specified in the declaration (see also s 5(1) of the Freedom of Information Act 1982 (Cth) (the FOI Act)).  
The decision of Kline v Official Secretary to the Governor General [2013] HCA 52 states at [47]: 


‘the only documents which courts and specified tribunals, authorities and bodies are obliged to open to increased public scrutiny are those documents relating to the management and administration of registry and office resources.’ 
The decision of Kline gives the examples of documents relating to financial and human resources and information technology as ‘documents which concern the management and administration of office resources’ (see [13] and [41]). 
Documents relating to your legal proceedings are not of an administrative nature under the FOI Act, even though your request is framed as seeking only documents of an administrative character. Such documents would relate to the discharge of substantive powers and functions of the Federal Court of Australia, for which there is no right of access under the FOI Act. 
Further, the reasons for the decision of 22 January 2016 explain that the FOI Act does not apply to judicial officers (see s 5(1)(b) of the FOI Act).  
For these reasons, your application to make a request under s 15 of the FOI Act is refused. 
Please note that any future application to the Information Commissioner for permission to make a request during the period of the declaration of 22 January 2016 under s 89K of the FOI Act, should be directed to enquiries@oaic.gov.au. 
Regards 
Caitlin Emery 
 Caitlin Emery | A/g Assistant Director | FOI Dispute Resolution 
Office of the Australian Information Commissioner Level 3, 175 Pitt Street, SYDNEY NSW 2000 GPO Box 5218 SYDNEY NSW 2001| www.oaic.gov.au Phone:  +61 2 8231 4225 | E-mail: caitlin.emery@oaic.gov.au   
From: andrew.garrett@oenoviva-artisans.com [mailto:andrew.garrett@oenoviva-artisans.com]  Sent: Tuesday, 5 April 2016 2:37 PM To: Victoria Registry of the Federal Court; CourtsTribunalsandJustice@ag.gov.au; Peter.Weekes@ag.gov.au; senator.brandis@aph.gov.au; FinassGeneral@ag.gov.au; Kenneth Richards; Caitlin Emery 
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Cc: associate.middletonj@fedcourt.gov.au; Justice Kenny; ags@ags.gov.au; Vincent.Tavolaro@ags.gov.au; John Mathieson Subject: Freedom of Information Application  
The Federal Court of Australia                                          The Office of the Australian Information 
Commissioner 
Attn Registrar Caporale                                                      Attn The Commissioner 
 
Dear Registrar, 
 
I ask you to consider this communique as an application in writing pursuant to the provisions of 
the Freedom of Information Act 1982 (Cth) (“the Act”) for a copy of any document or thing of an 
administrative character related to me or any proceeding involving me that is in the control or 
possession of the Federal Court of Australia or any of its officers, judicial or otherwise that have 
come into that possession and control since the date of my last application under the act 
addressed to the Federal Court of Australia. 
 
I have copied the Office of the Australian Information Commissioner on this communique and 
request the consent of the Australian Information Commissioner to make the application and 
cause your compliance with the application following the s89K ruling made by the Information 
Commissioner, the proposed 24th Defendant by Cross Claim in VID 949 of 2015; Treasury Wine 
Estates Vintners Limited v Andrew Garrett 
 
The reason for making the request is to ensure my rights as a citizen to expect proper compliance 
of executive government, the judiciary and the legislature with the provisions relating to separation 
of powers expressed in the Commonwealth of Australia Constitution Act 1900 (UK) and to ensure 
the Tribunals of this Nation Commonwealth and otherwise, including the Office of the Australian 
Information Commissioner, comply with the relevant statutory and common law obligations to 
inquire. 
 Andrew Garrett 
Winemaker / Consultant    The OenoViva Artisans Trust (“OVA”) www.oenoviva.com 
 
All Rights Reserved, UCC 1-308a   
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Melbourne                                            Adelaide                                                                  Level 1, 2 Drewery Place                  58 Gilbert Street                               Melbourne, Vic, 3000                       Adelaide, SA, 5000                                                  M: +61 424 324 135                               F: +61 (0) 8 8648 0656                                                 E: andrew.garrett@oenoviva-artisans.com  
The Communication may contain copyright material of OenoViva Artisans ("OVA") or any of its related entities or of third parties.  If you are not the intended 
recipient of the Communication please contact the sender immediately by return email, delete the  Communication and do not read, copy, print, re-transmit, 
store or act in reliance on the Communication.  Any views expressed in the Communication are those of the individual sender only, unless expressly stated to be 
those of OVA.. OVA does not guarantee the integrity of the Communication nor that it is free of errors, viruses or interference.  
 
 
 
********************************************************************** 
WARNING: The information contained in this email may be confidential. 
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in error, we apologise for any inconvenience and request that you  
notify the sender immediately and delete all copies of this email,  
together with any attachments. 
********************************************************************** 
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Andrew Garrett
From: Andrew Garrett <andrew.garrett@taggc.com.au>Sent: 13 April 2016 17:06To: Justice Kenny (Associate.KennyJ@fedcourt.gov.au); Victoria Registry of the Federal Court (vicreg@fedcourt.gov.au)Cc: Peter.Weekes@ag.gov.au; FinassGeneral@ag.gov.au; CourtsTribunalsandJustice@ag.gov.au; senator.brandis@aph.gov.au; Vincent.Tavolaro@ags.gov.auSubject: VID 129 of 2015; Andrew Garrett v Commissioner of Taxation & Ors; setting aside the StayAttachments: VID 129 of 2015 AMG v COT & Ors Amended Interloccutory Application dated 05042016.pdf; Ltr_Garrett_12Apr16(2).pdf; VID 129 of 2015 Submissions of Applicant 10042016 re Bills of Exchange and payment of all claims of Commissioner.pdf; VID 129 of 2015 Submissions of Applicant 10042016 regarding application to list for directions and appeal.pdf; Ltr_Garrett_08Apr16 Phillip Allway regarding VID 129 of 2015 application dated 5th April 2015.pdf; VID 129 of 2015 LODGE Submissions of Applicant 10042016.pdf; LODGE Amended Interlocutory Application dated 5th April 2016.pdf; VID 129 of 2015 LODGE Interloccutory Application dated 05042016 and annexure.pdf; VID 129 of 2015 Interloccutory Application dated 05042016 and annexure.pdf; A Garrett Statement to Affairs and Schedules 26th May 2015.pdf; Sealed VID 949 of 2015 Notice to Admit Facts dated 5th January 2015 (1).pdf; VID949-2015 11 March 2016 Transcripts.pdf; VID949_2015 Transcripts 5th February 2016.pdf


The Federal Court of Australia 
Attn The Associate to Justice Kenny 
 
Cc Registrar Allway 
 
Dear Associate, 
 
I write to you and ask that you bring the contents of this communique to the attention of Her 
Honour at your earliest convenience. 
 
On the 8th April 2016 I received the attached communique from Registrar Allway following the 
lodgement of the attached interlocutory application dated 5th April 2016 (and annexure) I agree 
that the proceeding is adjourned sine die however my understanding is that either party may call 
the proceedings on for directions in those circumstances. 
 
Registrar Allway points out that the proceedings is stayed following your Honours orders made on 
16th December 2016 as a consequence of the sequestration order made in MLG 177 of 2015 and I agree that is my understanding of your Honours Judgment given in Garrett v Commissioner of 
Taxation (2015) FCA 665. 
 
I lodged for filing two sets of submissions in support of application to list the application for 
directions dated 5th April 2016 however they were also rejected by Registrar Allway by way of 
letter dated 12th April 2016. 
 
The attached Statement as to Affairs filed on the 26th May 2015 suggests that the sequestration 
process was a fraud on the court by the court and others in MLG 177 of 2015, in particular in the 
light of the attached uncontested admissions of facts by the Plaintiff in VID 949 of 2015 the mind 
boggles as to the true purposes of the Court which are summarised in the Amended Notice of 
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Constitutional Matter dated 15th December 2015 that was the subject of my oral submissions 
made to Court on the 16th December 2015. 
 
Please note attached the Transcripts of VID 949 of 2015 on the 5th February and 11th March 2016 
before His Honour Justice Middleton that relate to those admissions and the striking out of the 
affidavit of the Plaintiff in that proceeding. 
 
I have lodged an amended Interlocutory application in VID 129 of 2015, it is not a matter for 
Registrar Allway to determine what law and evidence I seek to bring into the court in support of my 
application to annul the two sequestration orders made against me in circumstances of Fraud on 
the Court by the Court and others. 
 
The orders sought are self-explanatory………the stay must be set aside. 
 
I await the provision of a copy of the transcripts requested from your honours chambers on Friday 
the 8th April 2016.  
 Andrew Garrett 
Chief Executive Officer/ Winemaker     The Andrew Garrett Group of Companies (TAGGC)   www.oenoviva.com www.dynamic-cws.com.au  
All Rights Reserved, UCC 1-308a      


  


                            
Melbourne                                            Adelaide                                                                  Level 1, 2 Drewery Place                  Level 1, 82 Flinders Street, Melbourne, Vic, 3000                        Adelaide, SA,  5000.                                   M: +61 424 324 135                              F: +61 (0) 8 8648 0656                                                 E: andrew.garrett@taggc.com.au  
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The Communication may contain copyright material of The Andrew Garrett Group ("TAGG") or any of its related entities or of third parties.  If you are not the 
intended recipient of the Communication please contact the sender immediately by return email, delete the  Communication and do not read, copy, print, re-
transmit, store or act in reliance on the Communication.  Any views expressed in the Communication are those of the individual sender only, unless expressly 
stated to be those of TAGG. TAGG does not guarantee the integrity of the Communication nor that it is free of errors, viruses or interference.  
 







 
3.  The decision is made in circumstances where the decision maker failed to inquire
in accordance with the obligations of a Tribunal and determine all of the relevant
facts prior to making the decision.
 
4.  The Decision was made in circumstances where relevant materials were withheld
by others and/or the decision maker.
 
5.  The Decision Maker did not comply with the Hearing Rule that requires the
Decision Maker to provide not only the adverse materials, but all of the materials
relevant to the matter in issue whether or not the decision maker intends to rely
upon it.
 
6.  There is an absence of relevant law in the decision and if the relevant law was
properly applied then different decision would have been made.
 
7.  There is inadequate reasons given for the making of the Decision.
 
8.  The decision failed to consider the evidence; if the evidence was properly
considered then a different decision would have been made.
 
9.  The decision is not fair.
 
10.  The decision is a denial of procedural fairness.
 
11.  The decision is a  jurisdictional error of the Decision Maker that leads to the
decision being a nullity and a constructive failure to exercise jurisdiction.
 
12.  The decision was made on the instruction of others and was not made
independently and in the public interest.
 
13.  The Decision Maker fell into error as a question of law and jurisdictional error in
causing himself to identify a wrong issue and to ask himself a wrong question in
order to ignore relevant materials to make an erroneous decision in order to reach a
mistaken conclusion and the tribunal’s exercise of power or purported exercise of
power is thereby affected.
 
14.  The decision is an abuse of process for the improper purpose.
 
15.  The Decision Maker failed to make decision on the private binding ruling in
circumstances where the question of law arises whether the decision maker was
obliged to do so as a consequence of its statutory obligations.
 
16.  The Decision Maker did not give fair consideration of the case presented.
 
17.  The question of law and fact arises whether the decision maker was Negligent.
 
18.  There is no Evidence to support the Decision and when all of the evidence is
considered the reverse decision is supported.
 
19.  The Decision is tainted by Bad Faith.
 
20.  The Decision is Illogical or Irrational.
 
21.  The Decision is uncertain in that it leaves a question of Judgment estimation and
was no more than an opinion.
 
22.  There is inadequate reasons given for the making of the Decision.
 
23.  The decision is a denial of Natural Justice.
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From:
To: External FOI
Subject: Freedom Of Information
Date: Wednesday, 13 December 2017 5:57:05 PM

I am writing this email to apply for court records under the freedom of information act. My
name is  and current address is 

 i am needing my court records involving any and all domestic
violence charges that were placed against my ex partner 

 address unknown and also requesting copies of any and all previous
apprehended violence orders that were placed on him. i am currently on sole parent
pension and i am unable to pay for this.

Event Numbers

My contact details are as follows: 
Mobile number: 
Email: 
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From:
To: External FOI
Subject: From:- . Re:- FOI Request.
Date: Thursday, 19 April 2018 12:54:59 PM

Dear Sir/Madam,

I hereby make application for one (1) record that should be being held by the Federal Court
of Australia. The record which I seek is a court listing. I make application for the purposes
of the Freedom of Information (FOI) Act 1982. Ultimately I would like to apply for a
transcript of proceeding as well as a copy of a Deed of Release document. To assist, I have
had two (2) matters before the Federal Court of Australia Adelaide with both attended by
Justice Charlesworth. I attended last year for the second time. The more distant matter
would have been in about 2007 or 2009 by guestimate, and, for clarity, it is that record
which I seek. I have already received reply from the Federal Court of Australia Adelaide in
seeking the record of court listing, however the request for information was not under the
Freedom of Information (FOI) Act. I now make that more formal application.

I look forward to receiving reply.

Sincerely,

.

Sent from my Samsung Galaxy smartphone.
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From: External FOI
To:
Bcc: Libby Cooper
Subject: RE: Freedom of Information Request
Date: Monday, 22 October 2018 3:25:48 PM

For Official Use Only

Dear ,
 
The Federal Court of Australia (FCA) acknowledges receipt of your email, in which you seek
access to a document in relation to a matter instituted in the Federal Circuit Court of Australia
(FCCA).
 
For the purposes of the Freedom of Information Act 1982, the FCA and the FCCA are distinct
agencies.
 
Having sought the agreement of the relevant officer in the FCCA, your request for a document
relating to FCCA proceeding  has been transferred to the FCCA as the
subject‑matter of the document sought is more closely connected with the function of the FCCA.
 
Yours sincerely
FOI Officer
 
 

From:  
Sent: Monday, 22 October 2018 12:28 PM
To: External FOI <External.FOI@fedcourt.gov.au>
Subject: Freedom of Information Request
 
To whom it may concern,
 
I was hoping to obtain through freedom of information a letter sent by the pro bono barrister

 assigned to me in the proceeding for their withdrawal of
service.
They had sent this letter directly to the court and I had no opportunity to review the contents.
 
As I am appealing the matter which was finally determined, I was hoping to access this letter to
understand the reason for the withdrawing of their services since they never made this known to
me.
 
I was unsure whether to ask the registry or FOI, so if I have asked the wrong person please let me
know.
 
Best Regards,
‑          
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This information is in the interest of the public. A full bench made a decision not to proceed with a legitimate
Fair Work victimisation Case, with sufficient evidence of discrimination, victimisation, harrassement, sexual
harrasment and a sexually hostile environment.

That decision was made on the basis  was double dipping.  was seeking disciplinary
action against the individuals. In addition, given her losses the amount paid will prove that there was no dipole
dipping,   suffered a severe breakdown and  has intentionally and with malice
defamed  whilst she was trying to recover. This led to further decay in  health and
well being.

This was supported by , who was the .

Both men should be held accountable instead hold senior positions where they can continue to victimise.

Please provide the transcripts.
L

Yours faithfully,
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I am writing to advise you of my decision about that part of your request for access under the FOI 
Act (FOI request) as transferred to the Federal Court on 11 December 2018. 
 
Authority  
I am authorised under section 23 of the FOI Act to make decisions on behalf of the Federal Court 
in relation to all aspects of an FOI request.   
 
Scope of Request  
Your FOI request is for a copy of the transcript of hearings held in the Federal Court in 
proceedings SAD 338 of 2016. 
 
I note that on 22 November 2018, you also made a request under the FOI Act for, amongst other 
things, all transcripts in relation to that same proceeding; that on 26 November 2018 I refused that 
request; and on 10 December 2018, Registrar Tredwell, on internal review, affirmed my decision. 
 
Application of the FOI Act  
As both I and Registrar Tredwell have previously explained, the FOI Act has a very limited 
application to the Federal Court (see paragraphs 2.6 – 2.8 of the Guidelines issued by the 
Australian Information Commissioner under section 93A of the FOI Act, available at: 
https://www.oaic.gov.au/freedom-of-information/foi-guidelines/part-2-scope-of-application-of-
the-freedom-of-information-act). Although the Federal Court is a ‘prescribed authority’ for the 
purposes of the FOI Act (section 5(1)(a)), the only request that can validly be made to it under the 
FOI Act is to access a ‘document of an administrative nature’ (section 5).  
 
The High Court of Australia, in Kline v Official Secretary to the Governor General of Australia 
& Anor [2013] HCA 52, considered the meaning of the phrase ‘matters of an administrative 
nature’ and held that it refers to documents that concern the ‘management and administration of 
office resources, such as financial and human resources and information technology’ (see [41] 
with examples at [13]).  
 
Decision 
Your request relates to transcripts for proceedings SAD 338 of 2016.  These are not documents of 
an administrative nature and are not available under the FOI Act. Access to court documents, 
including transcripts of hearings, relating to proceedings in the Federal Court are governed by the 
Federal Court of Australia Act 1976 and the Federal Court Rules 2011 and not by the FOI Act. 
 
In addition, as I also explained in my letter to you dated 26 November 2018, transcripts of 
proceedings in the Federal Court are available for purchase.   
 
Subsection 12(1)(c) of the FOI Act provides that a person is not entitled to obtain access under 
that Act to any document which is available for purchase by the public in accordance with 
arrangements made by an agency. 
 
Even if subsection 5(1)(a) of the FOI Act didn’t exclude the operation of the FOI Act to 
transcripts, subsection 12(1)(c) would preclude a valid request being made to obtain transcripts of 
Federal Court proceedings.   
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As previously advised, information on purchasing transcript of proceedings is available on the 
Federal Court’s website at http://www.fedcourt.gov.au/services/access-to-files-and-
transcripts/court-documents.  
 
Review Rights 
If you are dissatisfied with my decision, you may apply for an internal review by another officer 
of the Court or for an external review by the Australian Information Commissioner. If you are 
considering asking for a review, the Court encourages you to seek internal review as a first step 
as it may provide a more rapid resolution of your concerns. 
 
Internal Review 
Under section 54 of the FOI Act, you may apply in writing to Court for an internal review of my 
decision. The internal review application must be made within 30 days of the date of this letter. A 
request for internal review can be sent to the Court by email at foi@fedcourt.gov.au. Where 
possible, please attach reasons why you believe review of the decision is necessary. The internal 
review will be carried out within 30 days. 
 
External Review 
Under section 54L of the FOI Act, you may apply to the Australian Information Commissioner to 
review my decision. An application for review by the Information Commissioner must be made 
in writing within 60 days of the date of this letter, and be lodged in one of the following ways: 
 

online:  www.oaic.gov.au 
post:   GPO Box 5218, Sydney NSW 2001 
fax:   +61 2 9284 9666 
email:   enquiries@oaic.gov.au 
in person:  Level 3, 175 Pitt Street, Sydney, NSW 2000 
 

More information about a review by the Australian Information Commissioner is available on the 
Office of the Australian Information Commissioner website at www.oaic.gov.au/freedom-of-
information/foi-reviews. 
 
If you wish to discuss this decision, please contact me by phone on the number shown in the 
letterhead above or by email at foi@fedcourt.gov.au. 

 
Yours sincerely 
 
 
 
 
John Mathieson 
Deputy Principal Registrar 
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From:
To: External FOI
Subject: Hi, I need some information
Date: Sunday, 23 December 2018 5:58:02 AM

Hi, my name is  I am a constitutional law professor and I need crucial information
for a research about freedom of information in the judiciary, can you tell me about where to find
it? Thanks!
Enviado desde Correo para Windows 10
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From: Customer Service
To: External FOI
Subject: FW: | FOI request for documents
Date: Friday, 5 April 2019 2:46:26 PM
Attachments: image001.png

UNCLASSIFIED

From:  
Sent: Friday, 5 April 2019 2:30 PM
To: customer_service@federalcircuitcourt.gov.au
Cc: 
Subject:  | FOI request for documents
I wish to obtain copies of the pleadings in the matter of:

Specifically, the Application, Statement of Claim, Defence and Reply, all of which have been filed
with the NSW registry of the FCA.
Could you advise on how I may be able to obtain these documents.
Kind regards
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From:
To: External FOI
Subject: Media enquiry
Date: Sunday, 21 April 2019 11:00:36 AM

Hello,

I would like the documents released released under FOI request 

Kind regards,
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From:
To: External FOI
Subject: Information
Date: Sunday, 21 April 2019 2:08:23 AM

Dear Sirs,

I am seeking some information on the statistics of Federal Court.

Can you please advise the case files of all the cases where a review was filed under Rule
3.11 only when an original application was not filed; if convenient for the last ten years. I
suspect that there may be only few.

You may give me a list of file numbers or judgment numbers. Thanks a lot

Best Regards
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From:
To: External FOI
Subject: Freedom of Information request - Initiating documents of 
Date: Friday, 26 April 2019 1:34:41 PM

Dear Federal Court of Australia,

I would like to request access to the initiating documents of the  case.
Specifically, I am looking for copies of the contracts in issue:

(1) the contract dated 24 April 2015, renewed on 15 June 2016 and 15 June 2017, between 

(2) the contract dated 13 October 2016, renewed on 12 June 2017, between 

(3) the contract dated 8 December 2015, renewed on 1 January 2017, between 

Kind regards,
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- 3 -

As relevant, the High Court then held that: 

Accordingly, the only documents which courts and specified tribunals, authorities and bodies are obliged to 
open to increased public scrutiny are those documents relating to the management and administration of 
registry and office resources. 9 

The High Court, in considering the decision of Bienstein v Family Court of Australia10
, held 

that decision to be erroneous in suggesting that even documents held by a court which related 
to individual cases might be characterised as documents relating to matters of an administrative 
nature, or that since some powers and functions of a judicial officer were administrative in 

nature, those administrative powers and functions which were not closely related to judicial 
independence would not need protection from the operation of the FOI Act.11 

The High Court held that the reasoning in Bienstein accorded no weight to the circumstance 
that a judicial officer is not subject to the operation of the FOI Act, only a registry or office of 

a court or specified tribunal is subject to the operation of the FOI Act, and then only in respect 
of documents relating to administrative matters.12 

In a separate judgment, Justice Gageler also dismissed the appeal. His Honour held that: 

The distinction sought to be drawn by the appellant between documents which "relate to administrative tasks 
. . . to support or assist the exercise of ... powers or the [performance] of .... functions", on the one hand, 
and documents which answer that description but which would "disclose the decision-making process 
involved in the exercise of those powers or performance of those functions in a particular matter or context", 
on the other, is too fine to be sustained The true distinction is more robust and more practical. 

Matters which do not relate to the provision of logistical support do not become "administrative" merely 
because they are in some wcry; preparatory to an exercise of a substantive power or to the performance of a 
substantive function. 13 

Initiating documents and contracts in issue 

The documents you have requested are documents relating to proceedings in the Court. These are 
documents for which the FOI Act does not apply due to the operation of s 5(1) of the FOI Act, as 
they are not documents of an administrative nature. 

Access to documents relating to proceedings in the Court is governed by the Federal Court of 
Australia Act 1976 and the Federal Court Rules 2011. Requests for documents that constitute a 
court file may be made pursuant to Division 2.4 of the Federal Court Rules 2011. More information 
on accessing documents that constitute a court file can be found on the Federal Court's website at 
http:/ /www.fedcourt.gov.au/services/access-to-files-and-transcripts/court-documents. 

Your request for access pursuant to the FOI Act, is refused. 

9 at [47] 
10 (2008) 170 FCR 382 
11 at [51] 
12 at [51] 
13 at [75] and [76]
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Dear FOI Officer of the Federal Court of Australia, 
 
I hereby make a formal request for access to the following documents under the 
Freedom of Information Act (Cth) 1982: 
 
1. The CCTV footage of the Level 7 Registry of the Victoria District Registry of the 
Federal Court of Australia (FCA) on 10 October 2018, in so far as said CCTV 
footage captures Darron Thomas. Please be reminded of the FCA’s/your duties 
under the Administrative Functions Disposal Authority (AFDA). 
 
2. The CCTV footage of any part of the FCA building at 305 William Street, 
Melbourne Vic, 3000 on 10 October 2018, in so far as said CCTV footage captures 
Darron Thomas. Please be reminded of the FCA’s/your duties under the AFDA. 
 
3. The CCTV footage of the Level 7 Registry of the Victoria District Registry of the 
Federal Court of Australia (FCA) on 20 February 2019 between 10:20 AM and 10:50 
AM, in so far as said CCTV footage captures Darron Thomas. Please be reminded of 
the FCA’s/your duties under the AFDA. 
 
4. As it relates to 10 October 2018 3:30 PM and 5 PM, 20 February 2019 between 
10:20 AM and 10:50 AM; 22 February 2019 between 4 PM and 5 PM, the following 
statistics regarding FCA files on which documents were entered or other activity 
undertaken as a result of a party or their representative making a physical 
appearance, or by any process not involving a physical appearance, at the specified 
times, at the Level 7 Registry of the FCA -- the Victoria District Registry of the FCA: 
 
(a) on the day and time in question, the title of each file -- for example, Walker (a 
Minor) v State of Victoria --; and the associated file number of each file -- for 
example, VID1304/2018; 
(b) on the day and time in question, the total number of files captured in the 
reference group and the type of documents lodged, for example affidavit sworn in 
person at the time; 
(c) on the day and time in question, the number of parties who appearedfiled 
documents at the Victoria District Registry in person, or by any process not involving 
a physical appearance, along with the associated file title and file number 
(d) on the day and time in question, along with the associated file title and file 
number, the number of parties on whose behalf a representative who is not a legal 
practitioner appeared at the Victoria District Registry;, or by any process not 
involving a physical appearance lodged documents or completed any other process 
regarding or relating to a matter, potential matter, administrative issue or other 
purpose;  
(e) on the day and time in question, along with the associated file title and file 
number, the number of parties on whose behalf a representative who is a legal 
practitioner appeared at the Victoria District Registry, or by any process not involving 
a physical appearance lodged documents or completed any other process regarding 
or relating to a matter, potential matter, administrative issue or other purpose. 
 
5.5. [Please note that computers and statistical software program, including 
Microsoft Excel, can read and search text. As such, for this request, please get your 
statistician, or other responsible (collating) officer, to use a computer to find the text 
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appearing after the final comma, except “indicating” and/or the text in parentheses, in 
each subparagraph. For example, text such as, in the case of 5(a), “the applicant will 
need to request leave to amend”  or variants of this text, including the individual 
words or other key phrase, should be searched in the FCA’s computer/electronic 
records. Thereafter, your “collation officer” should be able to compile the relevant 
statistics]. For each of the last two years, for each item listed at (a) through (h), I am 
requesting statistics on (i) the total number of originating applications submitted 
using Form 81 for which amendments to the originating application were requested; 
(ii) the proportion of the Court’s files described at "(i)" in which leave to amend is 
requested, that leave is deemed "processed and accepted", thereafter a draft 
document consistent with Federal Court Rules (FCR) 8.21 - 8.24 is submitted, and 
any of the following happens:  
 
(a) Where the applicant is self -represented, a Registrar writes back to the applicant, 
indicating (or making any statement to a similar effect) that the applicant will need to 
request leave to amend; 
 
(b)  Where the applicant is represented by one or more legal practitioners, a 
Registrar writes back to the applicant, or their legal representative, indicating (or 
making any statement to a similar effect)  that the applicant will need to request 
leave to amend;  
 
(c)  Where the applicant is represented by one or more persons who are not legal 
practitioners, a Registrar writes back to the applicant, or their representative, 
indicating (or making any statement to a similar effect) that the applicant will need to 
request leave to amend;  
 
(d) Where the applicant is self -represented, a Registrar writes back to the applicant, 
indicating (or making any statement to a similar effect) that the applicant will need to 
submit a draft document consistent with FCR 8.21 -8.24;   
 
(e) Where the applicant is represented by one or more legal practitioners, a Registrar 
writes back to the applicant, or their legal representative, indicating (or making any 
statement to a similar effect) that the applicant will need to submit a draft document 
consistent with FCR 8.21 -8.24; 
 
(f) Where the applicant is represented by one or more persons who are not legal 
practitioners, a Registrar writes back to the applicant, or their representative, 
indicating (or making any statement to a similar effect) that the applicant will need to 
submit a draft document consistent with FCR 8.21 - -8.24;   
 
(g) Where the applicant is self -represented, a Registrar, or a person carrying out the 
functions of a Registrar, writes back to the applicant indicating (or making any 
statement to a similar effect) that the documents have been accepted, but this 
cannot be reflected on the system, instead the system will reflect that the documents 
have been rejected; 
 
(h) Where the applicant is represented by one or more persons who are either legal 
practitioners or other kind of representative, a Registrar, or a person carrying out the 
functions of a Registrar,  writes back to the applicant or their  representative 
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indicating (or making any statement to a similar effect) that the documents have 
been accepted, but this cannot be reflected on the system, instead the system will 
reflect that the documents have been rejected. 
 
 
6. [Please note that computers and statistical software program, including Microsoft 
Excel, can read and search text. As such, for this request, please get your 
statistician, or other responsible (collating) officer, to use a computer to find the text 
appearing after the final comma, except “indicating” and/or the text in parentheses, in 
each subparagraph. For example, text such as, in the case of 6(a), “that the 
applicant has not requested leave to amend, or leave to add parties”  or variants of 
this text, including the individual words or other key phrase, should be searched in 
the FCA’s computer/electronic records. Thereafter, your “collation officer” should be 
able to compile the relevant statistics. Otherwise, feel free to provide me with the 
complete information and I will do the collation myself]. For each of the last two 
years, for each item listed at (a) through (f), I am requesting statistics on (i) the total 
number of originating applications or requests for leave to appeal submitted using 
Form 81, 116, 15, 118 or 122 for which leave to amendment an originating 
application, including adding parties, or urgency is requested by way of an 
accompanying letter; (ii) the proportion of applicants falling in the category at sub-
item "(i)", who are not designated vexatious litigants, who have all their submissions 
made in any three (3) month period either rejected or listed as pending because 
information is needed from within the court; (iii) the proportion of applicants falling in 
the category at sub-item "(i)", who are not designated vexatious litigants, who have 
multiple submissions made in any three (3) month period listed as pending because 
information is needed from within the court, and that pending status persists for two 
(2) or more months without any further activity; (iv) the proportion of applicants, who 
are not designated vexatious litigants, who have multiple submissions made 
submitted via eLodgment, but does not receive any correspondence from the court 
regarding said submission after five (5) or more business days have elapsed; (v) the 
proportion of applicants who have lodged documents, including Forms 118 and/or 
122, or originating applications, and have selected the urgent option on 
eLodgment,  or have submitted a letter requesting urgency, and the originating 
application is not heard within 30 days, or the leave to appeal is not heard within 
three months; and any of the following is the case: 
 
(a) Where the applicant is self -represented, a Registrar writes back to the applicant 
indicating (or making any statement to a similar effect) that the applicant has not 
requested leave to amend, or leave to add parties; 
 
(b) Where the applicant is represented by one or more legal practitioners, a Registrar 
writes back to the applicant, or their legal representative, indicating (or making any 
statement to a similar effect) that the the Registrars or other officers of the court 
have powers conferred by statute, but refuses to identify the specific statute as well 
as the relevant sections or subsections of the relevant statute; 
 
(c) Where the applicant is represented by one or more persons who are not legal 
practitioners, a Registrar writes back to the applicant, or their representative, 
indicating (or making any statement to a similar effect)  that the the Registrars or 
other officers of the court have powers conferred by statute, but refuses to identify 
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the specific statute as well as the relevant sections or subsections of the relevant 
statute;   
 
(d) Where the applicant is self -represented and submits documents prior to the 
judge making orders to vacate a hearing, a Registrar, or a person carrying out the 
functions of a Registrar, writes back to the applicant indicating (or making any 
statement to a similar effect) that the judge has made orders vacating the hearing 
and, as such, the submissions are an abuse of process;   
 
(e) Where the applicant is represented by one or more legal practitioners and 
submits documents prior to the judge making orders to vacate a hearing, a Registrar, 
or a person carrying out the functions of a Registrar,  writes back to the applicant or 
their legal representative indicating (or making any statement to a similar effect) that 
the judge has made orders vacating the hearing and, as such, the submissions are 
an abuse of process; 
 
(f) Where the applicant is represented by one or more persons who are not legal 
practitioners and submits documents prior to the judge making orders to vacate a 
hearing, a Registrar, or a person carrying out the functions of a Registrar, writes 
back to the applicant, or their representative, indicating (or making any statement to 
a similar effect) that the judge has made orders vacating the hearing and, as such, 
the submissions are an abuse of process.    
 
Where the FOI officer finds that the documents requested at items 1-4 can be 
processed within 1-3 weeks or less, but that the requests outlined at items 5 and 6 
would take longer, I am amenable to the items at 1 through 4 being provided in the 
shortest possible time. In other words, if obtaining items 5 and 6 would cause items 
1-4 to take more than 1-3 weeks to be processed, please process items 1-4 before 
addressing items 5 and 6. 
 
 


Request for Additional Information – Implied in Your Correspondence 
 
7. In your correspondence circa 27 May 2019, you alluded to documents being 
‘erased consistent with standard practice’, I take this to mean the standard personal 
information/document destruction procedure of the Federal Court of Australia (FCA). 
Largely based on this information from your correspondence, I also now request the 
actual policy/standard procedure referenced in your correspondence and any 
documents relating to the following: 
 
Any document which sheds light on the questions and/or statements: 
 


a) Are your staff informed of document destruction procedures? 
b) Is destruction of personal information done in-house or outsourced? 


i. If outsourced, what steps have you taken to ensure appropriate 
handling of the personal information? 


c) Has personal information contained in hard copy or electronic records that are 
disposed of through garbage or recycling collection been destroyed through a 
process such as pulping, burning, pulverising, disintegrating or shredding? 
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d) Is hardware containing personal information in electronic form properly 
‘sanitised’ to completely remove the stored personal information? 


e) Have steps been taken to verify the irretrievable destruction of personal 
information stored by a third party on a third party’s hardware, such as cloud 
storage? Where the third party has been instructed by the organisation to 
irretrievably destroy the personal information, have steps been taken to verify 
that this has occurred? 


f) Are back-ups of personal information also destroyed? Are backups arranged 
in such a way that destruction of backups is possible? If not: 


i. have steps been taken to rectify this issue in the future? 
ii. has the backed-up personal information been put beyond use? 


g) How is compliance with data destruction procedures monitored and enforced? 
 
8. Destroying personal information held in electronic form — putting beyond 
use 
Where it is not possible for an entity to irretrievably destroy personal information held 
in electronic format, reasonable steps to destroy it would include putting the personal 
information ‘beyond use’. For example, this could include where technical reasons 
may make it impossible to irretrievably destroy the personal information without also 
irretrievably destroying other information held with that personal information. As a 
matter of standard practice, or otherwise, are there any documents consistent with 
this statement? 
 
9. Do note that any exemptions claimed under the FOI Cth are vacated by the 
CRIMES LEGISLATION AMENDMENT (POWERS, OFFENCES AND OTHER 
MEASURES) ACT 2018 (NO. 75, 2018) - SCHEDULE 7 at ss 1, 1(a), 1(b), 1(c), 
1(d); 3 with reference to 86B, 86C, 86D, 86E; 3(1); 3(2); 3(3); and 4. Given the 
misconduct which was reported to the FOI section of the FCA via email on 22 May 
2019, please provide all documentation relevant to how the FCA is fulfilling it’s role 
under the legislation referenced in this item. 
 
10. The Administrative Functions Disposal Authority (AFDA) identifies minimum 
retention periods for Commonwealth records and authorises the destruction of 
Commonwealth records as required by Section 24 of the Archives Act 1983 and is 
issued for use across the Commonwealth. Please provide all documentation relevant 
to how the FCA fulfils its functions concerning the details referenced in this item. 
 
 
11. The Records Authority 2010/00315821 Federal Court of Australia, AFDA/AFDA 
Express, Records Authority 2011/00681744 Tribunals (at 58900 and other class 
no.s)  requires the FCA to keep records for case management purposes and for 
general administrative purposes for at least one year, please return the copy of the 
affidavit submitted on 22 February 2019, which is claimed to be unsigned. Please 
also furnish any other document the subject of my request which is also subject to 
Records Authority 2010/00315821 Federal Court of Australia, AFDA/AFDA Express, 
and/or Records Authority 2011/00681744 Tribunals. Or are you willing to admit that 
the FCA impermissibly and/or illegally destroyed records? Please provide all 
documents relevant to the FCA’s compliance with the AFDA, Archives Act 1983 
and/or other Records Authority mentioned in this item as it relates to the documents 
for which access has been denied. 
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12. Please also provide documentation or the policy regarding what information 
Registrars or other officer(s) of the FCA must cause to be entered on the file of a 
matter when a Registrar rejects a document filed by an applicant or the applicant’s 
representative. In processing this request, you must have regard to the following 
non-exhaustive list: 
 


a) Whether the applicant is represented; 
b) Whether the applicant is requesting an amendment; 
c) Whether the applicant has requested leave to amend and whether the leave 


requesting leave has been accepted, or leave has been granted; 
d) Whether the applicant has submitted a document consistent with FCR 8.21-


8.24. 
e) Whether all the applicant’s documents over any period exceeding five (5) 


business days or more have either been rejected or listed as pending; 
 
 
Yours Sincerely, 
 
Darron Thomas 
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Year 20’ 06/07 07/08 08/09 09/10 10/11 11/12 12/13 13/14 14/15 15/16 16/17 17/18
Affirmed 24 27 30 30 32 35 38 40 40 39 40 48
Withdrawn 48 28 26 24 23 23 23 24 24 24 25 23
Total: 72 55 56 54 55 58 61 64 64 63 65 71
Set aside/ 35 36 38 38 38 32 33 27 27 29 26 22
                        
Percentage   of
wins for claimants

49 65 68 70 69 55 54 42 42 46 40 30

 

Ex turpi causa non oritur actio
 
Compensation statistics from the Tribunal’s annual reports since FYE '07

 
 
*Since 2014/15, the AAT has combined the % of set aside and varied (as I don’t know how favourable they are, they have been excluded) outcomes in its
annual reports which may artificially increase the percentage of results which appear favourable for the Applicant.  So I have taken the average varied of 5%
over the previous 3 years and taken that from the set-aside varied percentages  for the following 3 years to reduce the set aside outcome
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Dear FOI Officer of the Federal Court of Australia, 
 
I hereby make a formal request for access to the following documents under the 
Freedom of Information Act (Cth) 1982: 
 
1. The CCTV footage of any part of the FCA building at 305 William Street, 
Melbourne Vic, 3000 on 02 August 2018, in so far as said CCTV footage captures 

 This footage is likely to be between 2 and 4 PM on 02 August 2018. 
 
 
Yours Sincerely, 
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From:
To: External FOI
Subject: Request for access to CCTV
Date: Wednesday, 31 July 2019 12:31:23 PM

Dear Freedom of Information Officer,

I hereby request access to the CCTV footage of the level 7 Registry area at 305 William Street, Melbourne,
Victoria 3000 as follows -

1. On 29 July 2019 in so far as that CCTV footage captures  by voice image or otherwise.

2.  On 31 July 2019 in so far as that CCTV footage captures  by voice image or otherwise.

Best Regards.

Sent from my iPhone
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From:
To: External FOI
Subject: Freedom of Information request - Documents Related to the Registration of Affidavits for 
Date: Friday, 20 September 2019 6:08:40 PM

Dear Federal Court of Australia,

I am not seeking copies of any affidavits filed or otherwise.

I am seeking copies of any correspondence related to affidavits affirmed by 
to or from the Registrar (other than correspondence with ).

This includes any correspondence related to the removal or attempted removal of these affidavits from the Case
File.

Yours faithfully,
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From:
To: External FOI
Subject: Freedom of Information request - Storage of Documents removed from the Court file
Date: Thursday, 26 September 2019 12:32:19 PM

Dear Federal Court of Australia,

On the 26 August 2019, an Affidavit was affirmed by  (not sworn) and on 29
August 2019, an electronic copy was filed on the Court File of 

.

Included in this Affidavit was a copy of an undertaking given by ASIC before the Honourable Justice Kenny of
the Federal Court in  where ASIC undertook to investigate allegations of maladministration of
a Defined Benefit occupational pension scheme which has been administered by one of the 

 since 1 July 2016.

The copy of the undertaking was , being an extract from the c
.

A failure to honour an undertaking is a Contempt of Court.

On the 19 September 2019, Justice Yates ordered that this Affidavit and  be removed
from the Court file pursuant to Federal Court Rule 2.28(1)(b)(i).

That is, the question as to whether ASIC had honoured the undertaking given to the Honourable Justice Kenny
would no longer be a subject for as would the question as to whether was now in
Contempt of the Federal Court and whether proceedings in  could be impugned as an “Abuse of
Process” {as well as possibly in other proceedings as well} as an outcome of such a Contempt of Court.

 has not sought to have the undertaking given before the Honourable Justice Kenny discharged.

No mention was made in the Order by Justice Yates as to a specified way as to how this document should be
stored after being removed from the Court file.

Therefore, the District Registrar must direct how this document must be stored pursuant to Federal Court Rule
2.28(3)(b).

I do not seek a copy of the Affidavit nor .

The document(s) I seek are copies of any email, phone log or other documents that would reveal how the
original affirmed paper document and electronic copy were to be stored pursuant to Federal Court Rule 2.28(3)
(b) after removal from the Court File on 19 September 2019.

These document(s) will assist in obtaining advice as to how ASIC may be held accountable to honour the
undertaking given before the Honourable Justice Kenny in  and so that current proceedings
where  is the Applicant/Plaintiff cannot be impugned as an "Abuse of Process" should these proceedings
not be stayed until such time as the undertaking has been honoured by  or the Court has discharged this
undertaking given before the Honourable Justice Kenny by Counsel for , Mr Christopher Horan QC.

Yours faithfully,
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From:
To: External FOI
Subject: Internal review of Freedom of Information request - Storage of Documents removed from the Court file
Date: Friday, 25 October 2019 9:30:06 AM

Dear Federal Court of Australia,

Please pass this on to the person who conducts Freedom of Information reviews.

I am writing to request an internal review of Federal Court of Australia's handling of my FOI request 'Storage of
Documents removed from the Court file'.

The matter before the Federal Court in  is now of much public interest and I will be
appealing this and other FOI responses to the Administrative Appeals Tribunal on the basis that there must be
some record of compliance with Federal Court Rule 2.28(3)(b).

Otherwise, the inference to be drawn is that five affidavits by the  were removed from the
Court File in response to a Contempt in the face of the Court by reporter James Frost who disparaged a
Whistleblower with an article titled " Serial Pest hijacks case against  over fees scandal" and put through
the Federal Court office shredder.

These affidavits confirmed that ASIC had given an undertaking to the Federal Court in  to
investigate allegation of fraud (or more correctly a fraudulent breach of trust) that had been instigated by a
convicted fraudster, , and where  had become a party to a
conspiracy to defraud several hundred widows out of their survivorship pensions in their time of need and
distress.

The Attorney-General's Department of South Australia and the Parliament of South Australia has been able to
provide a wealth of supporting evidence that confirms the widows' entitlement to a survivorship pension which
the directors of  refuse to pay from at least 1 July 2016 when  gained control of the Trust Estate
of this occupational pension scheme established by a Trust Deed made on the 23 December 1913.

The removal of evidence of fraud and a conspiracy to defraud hundreds of vulnerable widows from the Court
File with no record of where this evidence ended up is now very much a subject of public interests and on this
basis I am requesting an Internal Review before lodging an appeal with the Administrative Appeals Tribunal.

I have previously successfully appealed FIO related matters to the Administrative Appeals Tribunal.

A full history of my FOI request and all correspondence is available on the Internet at this address:

Yours faithfully,
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From:
To: External FOI
Subject: Freedom of Information request - The Fate of Evidence of Contempt of Court by 
Date: Saturday, 28 September 2019 5:59:38 PM

Dear Federal Court of Australia,

On the 5 August 2019, an Affidavit was affirmed by  (not sworn) and on 7
August 2019, an electronic copy was filed on the 

.

Included in this Affidavit was as  which was a copy of a letter dated 5 August 2019 that
had been sent to the Chair of the House of Representatives Standing Committee on Economics, Mr Tim Wilson
MP.

Included in  was a copy of an email sent on 8 August 2018 by the previous Chair of the
House of Representatives Standing Committee on Economics, the now Senator the Hon Sarah Henderson to
James Shipton, the Chairman of ASIC.

This email was sent after the appearance of Nicole Smith, the former Chair of 
 before the Hayne Royal Commission and the ‘train wreck’ testimony of Ms Smith.

is now a Respondent/Defendant in .

The email read:

“Dear 

I wish to request that this matter be fully investigated
    Some years ago I asked ASIC to do so on  behalf and it, in essence,
    declined.
    While I don’t have a full understanding of the potential breaches of the law due to
    the fact this case is extremely complex and involves a trust fund established many
   decades ago,  has raised what I believe are a number of serious issues
   which require investigation.

I look forward to hearing from you

Kind regards

had previously given an undertaking before the Honourable Justice Kenny in  that 
would investigate allegations of maladministration of this trust fund.

On the 19 September 2019, Justice Yates ordered that this Affidavit and  be removed
from the Court file pursuant to Federal Court Rule 2.28(1)(b)(i).

That is, the question as to whether  had honoured the undertaking given to the Honourable Justice Kenny
would no longer be a subject for  as would the question as to whether ASIC was now in
Contempt of the Federal Court and whether proceedings in  could be impugned as an “Abuse of
Process” {as well as possibly in other proceedings as well} as an outcome of such a Contempt of Court.

ASIC has not sought to have the undertaking given before the Honourable Justice Kenny discharged.

Also, the request of a Chair of the House of Representatives Standing Committee on Economics to the
Chairman of ASIC which is germane to proceedings  has also be removed from the Court file.

No mention was made in the Order by Justice Yates as to a specified way as to how this document should be
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stored after being removed from the Court file.
Therefore, the District Registrar must direct how this document must be stored pursuant to Federal Court Rule
2.28(3)(b).

I do not seek a copy of the Affidavit nor .

The document(s) I seek are copies of any email, phone log or other documents that would reveal how the
original affirmed paper document and electronic copy were to be stored pursuant to Federal Court Rule 2.28(3)
(b) after removal from the Court File on 19 September 2019.

These document(s) will assist in obtaining advice as to how  may be held accountable to honour the
undertaking given before the Honourable Justice Kenny in  and so that current proceedings
where  is the Applicant/Plaintiff cannot be impugned as an "Abuse of Process" should these proceedings
not be stayed until such time as the undertaking has been honoured by  or the Court has discharged this
undertaking given before the Honourable Justice Kenny by  and its Counsel.

It is also a matter of public interest as to why a record of a request from a Chair of the House of Representatives
Standing Committee on Economics should be removed from a Court file when the proceedings are a direct
outcome of the Hayne Royal Commission.

Yours faithfully,
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From:
To: External FOI
Subject: Internal review of Freedom of Information request - Instructions to Return Contempt of Court Interlocutory

Application
Date: Friday, 25 October 2019 12:34:12 PM

Dear Federal Court of Australia,

Please pass this on to the person who conducts Freedom of Information reviews.

I am writing to request an internal review of Federal Court of Australia's handling of my FOI request
'Instructions to Return Contempt of Court Interlocutory Application'.

The responses from the Federal Court indicate that junior staff who only uses their first names such as "Megan"
run the show as far as document and evidence management and administration is concerned at the Federal Court
in Sydney.

On the 19 September 2019, Justice Yates ordered that 5 Affidavits affirmed on 1 May, 1 August, 5 August, 21
August and 26 August 2019 be removed from the Court file, following a classic example of disparaging the
Whistleblower by journalist  of the  who labelled someone whom a
Deputy President of the Administrative Appeals Tribunal described as a determined Whistleblower, as a "Serial
Pest"!

No order was made with respect to an Interlocutory application and a Statement of Charge dated 16 September
2019 and supporting Affidavit affirmed on 16 September 2019 related to the Contempt in the face of the Court
by .

Therefore junior staffer "Megan" cannot claim that she is acting on the Orders of Justice Yates.

Someone must have given an instruction to "Megan" to "get rid" of the evidence of the Contempt in the face of
the Court and evidence of Scandalising the Court by  included as  in the

 that was not one of the five Affidavits covered by the Order of Justice
Yates.

Therefore there must be a record of the instruction to junior staffer "Megan". This is not a routine case for the
Federal Court by any means.

Otherwise, it would appear that "Megan" was off on a frolic of her own to dispose of evidence that relates to not
just one case of Contempt of Court, but two two cases of Contempt of Court - one by James Frost and the other
by ASIC.

It is now a matter of public interest that a Journalist can dictate how a supposed "independent" member of the
Judiciary can run a case before him or her and to exclude evidence of a Contempt of Court by  as well as
evidence of a Contempt of Court by that journalist.

Especially when that person is seeking to uphold a previous ruling from the Federal Court itself in 
 and where the Applicant,  is in contempt of the Federal Court for failing to honour the undertaking

given before the Honourable Justice Kenny.

This application for an Internal review is a necessary step before I appeal this matter to the Administrative
Appeals Tribunal.

The treatment of a Whistleblower by the Federal Court who is seeking to ensure the widows of his former work
colleagues receive their lawful death benefits in the form of a survivorship pension is now a matter of public
interest.

The failure to properly administer evidence and interlocutory applications lodged with the Federal Court unless
properly explained will have a tendency to bring the administration of justice in the Federal Court into
disrepute.
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A full history of my FOI request and all correspondence is available on the Internet at this address:

Yours faithfully,
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From:
To: External FOI
Subject: Internal review of Freedom of Information request - Documents Related to the Registration of Affidavits for

Date: Friday, 18 October 2019 5:37:11 PM

Dear Federal Court of Australia,

Please pass this on to the person who conducts Freedom of Information reviews.

I am writing to request an internal review of Federal Court of Australia's handling of my FOI request
'Documents Related to the Registration of Affidavits for '.

Justice Yates made an order on the 19 September 2019 to remove five affidavits from the Court File that
confirmed that  had given an undertaking to the Honourable Justice Kenny in  which
relates to a Defined Benefit occupational pension scheme now administered by 

 - one of the respondents in 

These affidavits were affirmed (and not sworn) on:

(a) 1 May 2019;
(b) 1 August 2019;
(c) 5 August 2019;
(d) 21 August 2019; and
(e) 26 August 2019

There was no order made with respect to an affidavit affirmed on 16 September 2019 which included 
 which was a copy of the article titled "Serial pest hijacks  case against  over fees scandal"

and  which was a copy of a post on social media promoting the article in the Australian
Financial Review which read:

"ICYMI Serial pest who bombarded  with hundreds of request signed Pussy Galore and Goldfinger
hijacks landmark fees-for-no-service case against  "

There was no order made with respect to an identical affidavit affirmed on 7 October 2019 which contained
copies of the same articles.

Yet these affidavits were returned to the  so that  could avoid being called to
account for his clear Contempt in the fact of the Court by way of two publications that were not fair and
accurate reporting of proceedings afoot in the Federal Court in . 

No other order was made with respect to other documents lodged by the  including an
interlocutory application relating to a Contempt in the face of the Court by a publication by  a
reporter for the Australian Financial Review who published an article titled "Serial pest hijacks  case
against NAB over fees scandal" which references .

Even though no order was made by Justice Yates with respect to the interlocutory application and related
Affidavit containing a copy of this defamatory and intimidatory article these documents were returned to me
TWICE.

The only covering letter was from a junior employee named "Megan"  who would not be acting without
instruction from more senior administrative personal.

Therefore such an administrative instruction outside of the ruling of Justice Yates would fall within the scope of
the Freedom of Information Act 1982 (Cth) as it applies to the Federal Court of Australia.

This is clearly now a matter of some public interest with respect to the administration of justice in the Federal
Court of Australia.

A full history of my FOI request and all correspondence is available on the Internet at this address:
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From:
To: External FOI
Subject: Freedom of Information request - Affidavit related to 
Date: Sunday, 29 September 2019 2:16:02 PM

Dear Federal Court of Australia,

On the 15 August 2019, an Affidavit was affirmed by  (not sworn) and was
received by the Federal Court on 19 August 2019, however, an electronic copy was NOT filed on the Court File
of 

Included in this Affidavit was as  which was a copy of a letter dated 15 August 2019
that had been sent to , the . This letter was titled “Should

pay pensions to the Widows”.

Reference was also made to a previous letter to  dated 26 September 2014 attached to which was
a consolidation Deed of Variation dated 6 May 1958 for a superannuation scheme now administered by 
which had been criminally concealed from APRA in order to obtain fund registration.

 should have ensured that a construction summons was filed with the Federal Court similar to that
recently before the Federal Court - 

. Such a summons would have confirmed (or not confirmed) the entitlement of the
widows in question to be paid survivorship pensions by superannuation trustee, 

 even opined when testifying before Royal Commissioner Hayne of the importance of  initiating
such judicial proceedings when appropriate.

Royal Commissioner Hayne in his final report stated:

“Having heard from the , and the , I am not
     confident as I would wish to be that the lessons of the past have been learned….
      Overall, my fear – that there may be a wide gap between the public face  seeks
      to show and what it does in practice – remains”

So why had  not be placed on the Court file when it had been received on the 19
August 2019?

No mention was made in the Order by Justice Yates as to a specified way as to how this document which had
not been filed on the Court file should be dealt with.

Therefore, the District Registrar must direct how this document must be stored pursuant to Federal Court Rule
2.28(3)(b). This is now a document of public interest.

I do not seek a copy of the Affidavit nor .

The document(s) I seek are copies of any email, phone log or other documents that would reveal how the
original affirmed paper document and electronic copy were to be stored pursuant to Federal Court Rule 2.28(3)
(b) after removal from the Court File on 19 September 2019 of other filed Affidavits.

These document(s) will assist in obtaining advice as to how may be held accountable to honour the
undertaking given before the Honourable Justice Kenny in  and so that current proceedings
where  is the Applicant/Plaintiff cannot be impugned as an "Abuse of Process" should these proceedings
not be stayed until such time as the undertaking has been honoured by  or the Court has discharged this
undertaking given before the Honourable Justice Kenny by ASIC and its Counsel .

Yours faithfully,
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From:
To: External FOI
Subject: Internal review of Freedom of Information request - Affidavit related to 

Date: Friday, 25 October 2019 1:21:58 PM

Dear Federal Court of Australia,

Please pass this on to the person who conducts Freedom of Information reviews.

I am writing to request an internal review of Federal Court of Australia's handling of my FOI request 

Clearly any Affidavit which confirms that was privy to evidence of
fraud involving a  superannuation trustee well before the Hayne Royal Commission would be key
evidence for  to bring to the attention of Justice Yates.

Adele Ferguson in her book "Banking Bad" on page 372 writes:

"The most startling part of the report was Hayne’s dressing-down of  executives  and 
. As well as singling them out for public shaming. Hayne noted that, with regard to the behaviour of its

most senior executives ‘ stands apart from the other major banks’.

Now it will be a matter of public interest if  and its counsel , conceals the complicity
of  in a case of breach of trust by , when 
is at the same time in Contempt of the Federal Court in failing to honour the undertaking given to the
Honourable Justice Kenny in .

The default position to be assumed from the response to this FOI request is that the evidence provided to the
Federal Court confirming that  was privy to a fraud involving a  superannuation trustee has been
put through the shredder in the Federal Court office.

It that is not the case then what happened to this evidence is of considerable public interest, especially after the
comments of Royal Commissioner Hayne as reported by Adele Ferguson in her book "Banking Bad"?

An internal review may answer that question.

Otherwise, the Administrative Appeals Tribunal may be able to provide an answer.

A full history of my FOI request and all correspondence is available on the Internet at this address:

Yours faithfully,
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From:
To: External FOI
Subject: Freedom of Information request - Concealing Material Evidence - Supreme Court of Victoria Case Study 

Date: Monday, 30 September 2019 1:59:15 PM

Dear Federal Court of Australia,

Included in an Affidavit affirmed on 7 August 2019 was  which was a letter dated 7
August 2019 to Senator Rex Patrick titled "Re: Serious Disparagement of a Whistleblower."

Senator Patrick has been a champion for improving protections for Whistleblowers.

Reference was made to proceedings initiated by a whistleblower  in the Supreme Court
of Victoria.

Key Deeds related to a Defined Benefit occupational pension scheme established by a Trust Deed made on the
23 December 1913 in the State of South Australia which were material evidence were concealed in these
proceedings.

This concealment led to a case of perverting the cause of justice.

In Victoria, the offences of perverting the course of justice or attempting to pervert the course of justice are
common law offences and the penalties applicable to them are codified in Section 320 of the Crimes Act 1958
(Vic).

 has been provided with copies of these Deeds and  is now seeking to conceal these same Deeds
which are material evidence from the Federal Court in .

 has been since 1 July 2016 the legal entity responsible for the administration
of this Defined Benefit occupational pension scheme.

 is the plaintiff and  is one of the defendants in .

The Affidavit affirmed on 7 August 2019 was sent by Express Mail and received by the Federal Court on 8
August 2019 as confirmed by Australia Post.

This Affidavit was not filed on the Court file and so there was no Order to remove this Affidavit from the Court
file.

I do not seek a copy of the Affidavit or a copy of .

I am seeking copies of any emails, letters, memorandum or other correspondence that would reveal why this
Affidavit was not filed (while other Affidavits from the  had been filed) and what has now
become of this Affidavit and associated Exhibits.

This evidence will assist in establishing if there has been another attempt to pervert the course of justice, similar
to that involving  in the Supreme Court of Victoria.

Yours faithfully,
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From:
To: External FOI
Subject: Internal review of Freedom of Information request - Concealing Material Evidence - Supreme Court of

Victoria Case Study 
Date: Thursday, 7 November 2019 12:55:23 PM

Dear External FOI,

I am seeking an internal review. Some affidavits that I sent to the Registrar were placed on the Court file, while
others were not.

The management of documents and their safekeeping is the hallmark of "administration". How can a court
function if there is no integrity in document management and important documents such as affidavits "go
missing"  and there is no record of when the documents were received when they were placed on the Court file
and what happened to the affidavits and other documents when they were removed from the Court file or were
never placed on the Court file in the first place for no apparent reason.

It is a matter of public interest if the Federal Court does not have a robust document handling system which will
need to brought to the attention of the Attorney-General, the Hon Christian Porter MP.

Yours sincerely,
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From:
To: External FOI
Subject: Freedom of Information request - Return of Interlocutory Application Wrongly Returned - 
Date: Thursday, 3 October 2019 6:20:49 PM

Dear Federal Court of Australia,

The Federal Court Enforcement, Endorsement and Contempt Practice Note (GPN-ENF) provides guidance as to
how a Contempt in the Face of the Court by Publication can be brought to the attention of the Court.

On the 31 July 2019 the Australian Financial Review published an article titled "Serial pest hijacks case
against  over fees scandal".

This sensationalist and intimidatory article was promoted by a Twitter post which was a complete fabrication
which stated:

"ICYMI Serial pest who bombarded  with hundreds of requests signed Pussy Galore and Goldfinger
hijacks landmark fees-for-no-service case against "

In response to these publications which were not a "fair and accurate" report of proceedings afoot in the Federal
Court, an Interlocutory Application dated 16 September 2019, together with a Statement of Charge and a
supporting Affidavit was lodged with the Court.

No order was made by the presiding Judge with respect to this interlocutory Application.

However, these documents were wrongly returned attached to a letter dated 20 September 2019 signed by a
junior staff member of the District Registry.

These documents were then sent back to the District Registrar attached to a letter dated 25 September 2019.

The document I seek is a copy of the covering letter dated 25 September 2019 addressed to the District
Registrar titled "Re: Interlocutory Application Wrongly Returned"

The case reference number is 

Yours faithfully,
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From:
To: External FOI
Subject: Internal review of Freedom of Information request - Return of Interlocutory Application Wrongly Returned -

Date: Sunday, 3 November 2019 3:58:43 PM

Dear Federal Court of Australia,

Please pass this on to the person who conducts Freedom of Information reviews.

I am writing to request an internal review of Federal Court of Australia's handling of my FOI request 'Return of
Interlocutory Application Wrongly Returned - '.

This matter is clearly one of public interest, since a journalist has been able to dictate to a justice of the Federal
Court what evidence should and should not be presented to the Federal Court that would expose a very serious
fraud in Australia's compulsory superannuation system.

A fraud where hundreds of widows have had their survivorship pensions stolen!

How is it be possible that no record has been kept relating to the administration of documents and evidence of a
contempt in the face of the court, where a party to the proceedings was disparaged as a "Serial Pest" who had
"hijacked" proceedings afoot in the Federal Court.

It was in fact the journalist James Frost from the Australian Financial Review who "hijacked" proceedings by
getting evidence of a major superannuation fraud involving one of the Respondents in  removed
from the Court File.

Such an interference with the course of justice cannot be simply ignored by making the evidence of the
contempt of court "disappear".

Such an interference amounts to an attempt to pervert the course of justice an enlivens Section 43 of the Crimes
Act 1914 (Cth).

CRIMES ACT 1914 - SECT 43
Attempting to pervert justice
             (1)  A person commits an offence if:

(a)  the person attempts to obstruct, to prevent, to pervert or to defeat the course of justice in relation to a
judicial power; and

(b)  the judicial power is the judicial power of the Commonwealth.

Penalty:  Imprisonment for 10 years.

A full history of my FOI request and all correspondence is available on the Internet at this address:

Yours faithfully,
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From:
To: External FOI
Subject: Freedom of Information request - Confirmation that the Federal Court has evidence of a Contempt of Court
Date: Thursday, 10 October 2019 7:51:52 PM

Dear Federal Court of Australia,

An order was made by Justice Yates on 19 September 2019 to remove five filed Affidavits from the Court File
by the Interested Person dated 1 May 19, 1 August 19, 5 August 19, 21 August 19 and 26 August 19.

This occurred after a classic example of "disparaging the whistleblower" by  from the 
 using false information provided by 

The Affidavit affirmed on 1 May 2019 confirmed that  had failed to honour an undertaking given before
the Honourable Justice Kenny in  and also confirmed that  was in contempt of the
Federal Court.

This would mean that proceedings  were an abuse of process and should be stayed until such
time as ASIC honoured the undertaking given to Honourable Justice Kenny

However, no order was made by Justice Yates with respect to an Affidavit affirmed on 16 September 2019 that
included  which were copies of defamatory and intimidating publications by 

 from the  on 31 July 2019.

The main publication was titled "Serial pest hijacks  case against  over fees scandal".

A post on Twitter by  on 31 July 2019 stated:

"ICYMI Serial pest who bombarded  with hundreds of requests signed Pussy Galore and Goldfinger
hijacks landmark fees-for-bo service case against ".

This was completely "fake news" provided by  to .

{Evidence of this "fake news" will be provided to the Federal Court}

The AFR article also contained false information that  could only have obtained from , the
Applicant in proceedings  before Justice Yates.

No order was made with respect to an Interlocutory Application and Statement of Charge dated 16 September
that related to this Contempt in the face of the Court.

That is the second Contempt of Court in addition to ASIC's Contempt of Court as described above.

However, these documents were returned to the  the next day!!!

The  then returned these documents related to the Contempt in the face of the Court to the
District Registrar by  on 25 September 2019.

However, Australia Post has confirmed that the District Registrar never received these documents {Which is
somewhat unusual!}.

Therefore the Affidavit containing evidence of the Contempt in the face of the Court was reaffirmed on the 7
October 2019 and the interlocutory Application and Statement of Charge sent by Express Mail to the District
Registrar.

Hopefully, this evidence of a Contempt in the face of the Court by  from the Australian Financial
Review has at last been received by the District Registrar.

The document I seek is a copy of the covering letter dated 7 October 2019 titled "RE: Interlocutory Application
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Wrongly Returned {2nd Attempt to Return Interlocutory Application}"

This will confirm that Justice Yates is again privy to the publications by  that are clearly a case of
Contempt in the face of the Court by publication.

This is now a matter of public interest.

Yours faithfully,
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From:
To: External FOI
Subject: Internal review of Freedom of Information request - Confirmation that the Federal Court has evidence of a

Contempt of Court
Date: Sunday, 3 November 2019 3:37:54 PM

Dear Federal Court of Australia,

Please pass this on to the person who conducts Freedom of Information reviews.

I am writing to request an internal review of Federal Court of Australia's handling of my FOI request
'Confirmation that the Federal Court has evidence of a Contempt of Court'.

The hallmark of office "administration" is the management of documents whether paper documents or
electronic documents such as email records.

Documents after a certain time are often archived so that they can be recovered at a later date. This is especially
important for documents of a legal nature.

It is a serious matter when a journalist commits a contempt in the face of the Court by failing to report
proceedings current afoot in an accurate and fair manner - to describe a party to a proceedings as a "Serial Pest"
is clearly a contempt, especially when that party has been an Applicant who has obtained an undertaking from
the Federal Court that is relevant to the current proceedings.

An interlocutory application and an associated affidavit containing copies of the published articles have been
returned to the victim THREE times by junior clerks when no Order has been made by Justice Yeates with
respect to this contempt of court by James Frost.

Clearly these junior clerks have been following instructions from someone higher in the chain of command at
the Federal Court.

There must be an email chain or a paper memorandum instructing these junior clerks to "get rid" of evidence of
this contempt of court by returning the evidence to the victim and hoping that the victim "just goes away" so
that the administration of justice is not brought into disrepute by turning a blind eye to such a blatant contempt
in the face of the court.

This conduct with respect to document administration may need to be appealed to the Administrative Appeals
Tribunal and so I am seeking an Internal Review so that such an appeal might be avoided.

A full history of my FOI request and all correspondence is available on the Internet at this address:

Yours faithfully,
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From:
To: External FOI
Subject: Freedom of Information request - Serial Pest or well-know Whistleblower ?
Date: Monday, 14 October 2019 12:51:25 PM

Dear Federal Court of Australia,

Following the publication of a defamatory and intimidatory article by journalist James Frost in the Australian
Financial Review ( 31 July 2019) titled “Serial Pest hijacks  case against  over fees scandal”, on 19
September 2019 Justice Yates made an order to remove the following Affidavits from the Court File:

(a)Affidavit of  sworn on 1 May 2019;
(b)Affidavit of  sworn on 1 August 2019;
(c)Affidavit of  sworn on  5 August 2019;
(d)Affidavit of  sworn on 21 August 2019;
(e)Affidavit of  sworn on 26 August 2019;

On the 13 August 2019, an Affidavit was affirmed by  (not sworn) and was
received by the Federal Court on 14 August 2019, however, an electronic copy was NOT filed on the Court File
of 

There was no Order made with respect to this Affidavit by Justice Yeates.

Included in this Affidavit at Paragraph 5 was the following:

On 6 August 2014 Deputy President J W Constance in the Administrative Appeals Tribunal stated:
[3] Over the past seven years  has been seeking to expose what he believes is fraudulent conduct
involving the administration of a trust established in 1913 for the benefit of the employees of a major Australian
company and their dependents. He has been dogged in his pursuit of documents which may establish that such a
fraud has been committed. It may transpire that  becomes well-known as a whistleblower who
persevered. Notwithstanding the many obstacles he had to overcome.”

Documents confirming the widows’ death benefits were obtained a year later and have been provided to 
 as confirmed in the Affidavit affirmed on 1 May 2019 {which was

removed from the Court file).

Evidence was also provided in the Annexures to this Affidavit confirming that  officers had provided false
and misleading information to Senator John Williams in contravention of Section 13(9) of the Public Service
Act 1999, the purpose being to protect white-collar criminals who refuse to pay widows their death benefits in
the form of a survivorship pension from a Defined Benefit superannuation fund.

This is an extension of stealing money out of the superannuation accounts of deceased fund members exposed
by the Hayne Royal Commission.

So why had the Affidavit affirmed on 13 August 2019 not be placed on the Court file when it had been received
by the Federal Court of the 14 August 2019?

No mention was made in the Order by Justice Yates as to a specified way as to how this document which had
not been filed on the Court file should be dealt with.

Therefore, the District Registrar must direct how this document must be stored pursuant to Federal Court Rule
2.28(3)(b). This is now a document of public interest.

The document I seek is a copy (but not the original) of the Affidavit affirmed on 13 August 2019 that was
received by the Federal Court of the 14 August 2019 that was not placed on the Court file in an electronic
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format. This includes . The
Annexures confirm serious misconduct by a number of .

This document will assist in obtaining advice as to how  may be held accountable to honour the
undertaking given before the Honourable Justice Kenny in  and so that current proceedings
where is the Applicant/Plaintiff cannot be impugned as an "Abuse of Process" should these proceedings
not be stayed until such time as the undertaking has been honoured by  or the Court has discharged this
undertaking given before the Honourable Justice Kenny by  by 

The case reference number is 

Yours faithfully,
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From:  
Sent: Friday, 1 November 2019 4:57 PM
To: John Mathieson <John.Mathieson@fedcourt.gov.au>
Subject: RE: FOI Request - 
Dear Mr Mathieson
We confirm the FOI request is withdrawn.
Kind regards,

From: John Mathieson [mailto:John.Mathieson@fedcourt.gov.au] 
Sent: Thursday, 31 October 2019 5:45 PM
To: 
Cc: 
Subject: FOI Request - Findlater v Monaco Your Ref.: JMC:LYS:387512

UNCLASSIFIED

Dear ,
As discussed on the phone shortly ago, the Freedom of Information Act 1982 (Cth) (FOI Act) has
very limited application to the Federal Court. It applies only to documents relating to matters of
an administrative nature. In Kline v Official Secretary to the Governor General [2013] HCA 52, the
High Court found that this refers only to documents that concern the management and
administration of office resources, such as financial and human resources and information
technology and not to documents relating, directly or indirectly, to the discharge of substantive
powers and functions or adjudication or tasks that are referable to the exercise of judicial, rather
than administrative, powers and functions. The latter would not include a court file. These
limitations are discussed by the Australian Information Commissioner in the guidelines provided
under section 93A of the FOI Act at paragraphs 2.8 – 2.10. The guidelines are available on the
Commissioner’s website at https://www.oaic.gov.au/freedom-of-information/foi-guidelines/
The Court also provides information on its website on the limitations of the FOI Act in regard to
court files at https://www.fedcourt.gov.au/about/freedom-of-information and how access to a
court file can be obtained at https://www.fedcourt.gov.au/services/access-to-files-and-
transcripts/court-documents.
However, as also discussed on the phone, I can find no record of John Findlater being a party to
any proceeding in the Federal Court (or the Federal Circuit Court which has concurrent
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jurisdiction with the Federal Court at first instance in bankruptcy). If, as you suggest, Mr
Findlater’s bankruptcy was on a Debtor’s Petition this would have been an administrative
process through the Australian Financial Security Authority (AFSA). You can find information
about accessing documents in AFSA’s possession under the FOI Act on its website at
https://www.afsa.gov.au/about-us/corporate-information/freedom-information. AFSA also
maintains a bankruptcy register (National Personal Insolvency Index) which can be searched– for
information see https://www.afsa.gov.au/online-services/bankruptcy-register-search.
Please consider withdrawing the FOI request to the Court made in your letter sent today. I am
authorised to make FOI decisions on behalf of the Federal Court under subsection 23(2) of the
FOI Act. Any withdrawal can be directed to me.
Regards,
John Mathieson | Deputy Principal Registrar
Principal Registry | Federal Court of Australia
Law Courts Building, Queens Square, Sydney NSW
p. 02 9230 8336 | e. john.mathieson@fedcourt.gov.au
www.fedcourt.gov.au

______________________________________________________________________
This email has been scanned by the Symantec Email Security.cloud service.
For more information please visit http://www.symanteccloud.com
______________________________________________________________________
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From: External FOI
To:
Subject: RE: FOI - Internal Review Request to Federal Court of Australia
Date: Friday, 10 January 2020 1:40:59 PM

UNCLASSIFIED

Dear 
I refer to your email of 9 December 2019, in which you raise a number of issues and ask a
number of queries about your proceedings in both the Federal Court, Family Court, and Federal
Circuit Court of Australia.
As previously advised, matters specific to court proceedings cannot be dealt with through the
Freedom of Information process. Although the Court is a ‘prescribed authority’, the Freedom of
Information Act 1982 (Cth) can only apply ‘matters of an administrative nature’ (subsection 5(1)).
Any matters relating to an individual cases cannot be characterised as relating to ‘matters of an
administrative nature’.
I confirm that the matters you have raised and queries you have asked can only be dealt with
through the Court process, and not through the Freedom of Information process. You may wish
to seek legal advice about your options.
Kind regards
FOI Officer
From:  
Sent: Monday, 9 December 2019 2:22 AM
To: External FOI <External.FOI@fedcourt.gov.au>
Subject: Re: FOI - Internal Review Request to Federal Court of Australia
Good morning
I refer to my FOI requests in the FCC, FCA and Family Court.
Please include why an application for telephone linkup in  was not filed on
the Cth portal and why the associate rang to test the link then never rang back. Please also
include why in the appeal  the orders were sent to an incorrect email, which
email, and why staff were so late getting the orders to my correct email for me. It looks to
me like someone in the registry is undermining me on purpose.
Also in the FCC in  in a family law matter, the judge, J Kelly, was to send me
a transcript ages ago but I don't seem to have received it. A recent email query has no
response yet. This is another case where the court has eg rung the wrong number on one
occasion, and on another it's not rung or appeared blocked as it never rang my end despite
being next to me and not on mute etc. This is all no possible coincidence and I want to
know who is behind all this at that court. Hence my FOI request is in the public interest if
this is occurring to me and/or others as well.
I am also after FOI information in the family court involving J Strickland. I want to know
who disconnected the phone call in late 2015 as it was not me as I had passed out from an
illness. There are currently missing emails too between that court and a QC which were
never copied to me plus I'm curious as to how a judge gets case managed/listed to hear an
appeal from which involved numerous discrepancies about the appeal judge
himself previously in my family law matters and which was included in the dispute on
costs in the FCC before J Kelly. That is where I was not phoned by the FCC in

. Then it goes on appeal for a judge to basically hear an appeal on his conduct
in the appeal cases including decisions which are not factually correct. The judge refused
to recuse himself yet again this year so I've let him carry on and he then never even
followed the law on security for costs. Law which he knows well as there are case
precedents decided by him ie by Strickland J. This FOI on family courts too is all in the
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From:
To: External FOI
Subject: Re: FOI - Internal Review Request to Federal Court of Australia
Date: Sunday, 5 April 2020 9:47:26 PM

Caution: This is an external email. DO NOT click links or open attachments unless you recognise the sender and
know the content is safe. 

Good morning Sir

I refer to your email of previously regarding my request for FOI documents such as notes
and emails etc which were not documents filed or subpoenaed in my family law matters.
These are therefore documents which do form a part of an administrative nature and not
otherwise available to the parties. I am aware eg of emails which were sent from the court
but to which I was not copied. Those do not form part of the case file to which I have
access. That is the first issue.

The second issue is that I have experienced gross unfairness and miscarriages of justice by
a hostile judge in my personal matters at times when I've been affected by ongoing family
violence and or ill health due to same etc. I have lodged complaints to the chief justices, to
the attorney generals and on advice from the former lodged complaints to the police for
their investigating. I am awaiting a report from the latter. There were disclosures made
from another judge and lawyer that it (the undermining to cause me detriment) was
planned from around 2013/14 to cause me much harm, damage and loss etc. That is
collusion and corruption by those involved in participating and encouraging same against
me by a perverting the course of justice.

The third issue is the fact the court's functioning body is a corporation. As such I require
the information sought being not only a user but also a service provider as officer of a
court with duties to ensure and oblige by.

The fourth issue is if the court is also a corporation and I am an officer with specific duties
to the court then my allegations of misconduct by others and including wrong incorrect
facts within decisions ie of deliberate intentional dishonesty, or refusals to file affidavits
then later holding I had provided no evidence, or stating I had inspected subpoena
documents without permission when permission was granted at my request and noted on
the Cth portal, and many other discrepancies, which is aided by court staff assisting a
decision maker, ie a judge, then I consider my disclosures will call for an investigation and
release of all the FOI documents.

Accordingly, in the interest of public disclosure of any dishonesty, corruption or collusion
to cause harm, damage and loss (to me), I seek you fully disclose and provide copies of, or
access to, all documents held on file and also of all documents held off the file within or
for any administrative purpose/s and or for internal directions, howsoever stored, including
of all telephone notes, emails and all other communications forwarded to any person,
corporation, body, agency, commission, court, registry, authority, firm, chamber or
department of any kind whatsoever. I request this immediately to be provided to me
without further delay.

Without prejudice

Regards
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From: External FOI
To:
Subject: RE: Regarding ATO department issue
Date: Thursday, 21 November 2019 1:08:10 PM

UNCLASSIFIED

Dear 
 
I am authorised to make decisions on behalf of the Federal Court of Australia (Federal Court)
under the Freedom of Information Act 1982 (FOI Act).
 
Your email below was received by the Federal Court on 15 November 2019.  It is, however, not a
valid request under the FOI Act (FOI request).
 
Section 11 of the FOI Act gives every person a right to request access to a document of an
agency.  For the purpose of that section, the Federal Court is an “agency” although (because of
exemptions in section 5 of the FOI Act that apply to all federal courts) it is only documents that
concern the management and administration of office resources, such as financial and human
resources and information technology, in the Court that can be accessed under the FOI Act. 
Documents which relate to proceedings which have been or which have been sought to be
commenced in the Court are not available under the FOI Act but can be inspected and, mostly,
copied under the Federal Court Rules 2011.
 
In your email, you do not seek access to any document but rather you raise concerns about
decisions made by a Registrar, lack of legal assistance and financial aid.
 
The Court and its staff cannot provide you with legal advice or assist you to obtain legal
representation.  You might best be able to seek that advice and assistance from a Community
Legal Centre.  You can find information about contacting Community Legal Centres in Victoria on
the website of the Federation of Community Legal Centres at
https://www.fclc.org.au/find_a_community_legal_centre.
 
As you have not sought access to a document which is available under the FOI Act, no further
action can be taken in regard to your email.
 
Yours sincerely,
 
John Mathieson | Deputy Principal Registrar
Principal Registry | Federal Court of Australia
Law Courts Building, Queens Square, Sydney NSW
 
From:  
Sent: Friday, 15 November 2019 1:31 PM
To: External FOI <External.FOI@fedcourt.gov.au>
Subject: Regarding ATO department issue
 
Dear Fedcourt Senior staff members,
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From:
To: External FOI
Subject: ADMINISTRATIVE ACCESS REQUEST
Date: Friday, 10 January 2020 5:57:15 PM
Attachments: FCA FOI Plan 100120.pdf
Importance: High

10 January 2020
Freedom of Information Officer
Federal Court of Australia
Dear Sir/Madam,
I request that I be provided with administrative access to FCA’s operational information e.g., the
FCA’s rules, guidelines, policies, practices and precedents relating to those decisions and
recommendations to assist the FCA to perform or exercise the agency’s functions or powers in
making decisions or recommendations affecting members of the public (or any particular person
or entity, or class of persons or entities) that pertain to the receipt/acceptance or rejection in
the eLodgment System, of specific case administration correspondence from litigants,
eLodged, and personally addressed to specific Officers within the FCA Registries, such as the
District Registrar or National Appeals Registrar.
Such provision of published rules, guidelines, policies, practices and precedents is provided for
by section 8, 8A – 8D of the Freedom of Information Act 1982 (which, incidentally, I cannot find
published on the Federal Court Website or in its Information Publication Scheme (IPS) (copy
attached).
I have been denied access to speak to you or another FOI Delegate on the telephone and was
informed by one officer that there is no such person (as a delegated FOI Officer or Privacy
Officer).
I understand from the IPS that the Website should provide contact details of the person one can
ask ( I take that to mean orally) about the FOI processes and where one can find such
information as I seek. I was also denied that information, which must be published according to
Part II of the FOI Act.
I would be grateful if you would respond by return email, as the subject matter is of great
importance to me and I feel extremely offended and upset by the treatment I have received
from some of the officers of the FCA.
Thank you for your assistance.
Yours sincerely,
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2 April 2020  
 

By email:  
 
 
Dear ,  

Request under Freedom of Information Act 

I refer to your email of 3 March 2020 sent to the Federal Court of Australia (the Court) 
annexing a formal request for documents under the Freedom of Information Act 1982 (Cth) 
(the FOI Act).   

Authorised decision-maker 

I am authorised under section 23 of the FOI Act to make decisions on behalf of the Court in 
relation to a Freedom of Information request.  

Scope of request 

Your request sought a copy of documents produced by the Federal Court Rules Committee 
(Rules Committee) under the FOI Act. Specifically, you requested a copy of all documents 
identified as the following:   

(a) Agenda papers for meetings of the Rules Committee from 1 January 2015; 
(b) Minutes for meetings of the Rules Committee from 1 January 2015; 
(c) Rules Committee reports from 1 January 2015;  
(d) Rules Committee recommendations from 1 January 2015 (if this is not included in the 

reports under section (c));  
(e) Consultant expenditure from 1 January 2015.  

Decision 

I have decided to refuse your request in relation to the documents requested as set out in (a), 
(b), (c), and (d) identified above, for the following reasons:  

• the requested documents do not relate to matters of an administrative nature pursuant 
to section 5(1) of the FOI Act; and 
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• the requested documents are held by judicial officers and are therefore excluded from 
the operation of the FOI Act pursuant to subsection 5(1)(b).    

Accordingly, I am satisfied that the documents in sections (a), (b), (c) and (d) of your request 
are not documents that are accessible under the FOI Act.  

With respect to the requested documents set out in section (e), being “consultant expenditure 
from 1 January 2015” in relation to the Rules Committee, I am satisfied that reasonable steps 
have been taken to locate any and all documents that fall within the scope of your request. No 
documents identified as relating to consultant expenditure incurred in relation to the work of 
the Rules Committee were located and, as such, there is nothing to be provided to you pursuant 
to the FOI Act.   

In making my decision I have had regard to:  

a. The terms of your request; 
b. The relevant provisions of the FOI Act and case law considering those provisions; and  
c. The FOI Guidelines issued by the Office of the Australian Information Commissioner. 

Reasons for Decision  

Section 5(1) of the FOI Act and “matters of an administrative nature”  

Section 5(1) sets out the limited degree to which the FOI Act applies to the Federal Court. 
While the Court is a “prescribed authority” for the purpose of the FOI Act, the only documents 
for which a request under the FOI Act can be validly made to the Court are those that relate to 
“matters of an administrative nature.” 

The phrase “matters of an administrative nature” in the context of the operation of section 5 of 
the FOI Act have been considered at length by the High Court in Kline v Official Secretary to 
the Governor General of Australia & Anor (2013) 249 CLR 645; [2013] HCA 52.  

In the joint judgment of Chief Justice French and Justices Crennan, Kiefel and Bell, the High 
Court acknowledged that: 

The FOI Act does not apply to any request for access to a document of either a court or a 
specified tribunal, authority or body “unless the document relates to matters of an 
administrative nature.”1 

Further, the High Court held that:  

…the exception of a class of document which relates to “matters of an administrative nature” 
connotes documents which concern the management and administration of office resources, 
examples of which were given above. This is a common enough connotation of the epithet 
“administrative.”2 

The examples of documents which the High Court considered related to “matters of an 
administrative nature” were those that constituted a “secondary” aspect of assistance and 

1 Kline v Official Secretary to the Governor General of Australia & Anor (2013) 249 CLR 645; [2013] HCA 52 
at [19] 
2 Ibid, at [41] 
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support provided to the authority making substantive decisions. That “secondary” aspect was 
concerned with the management and administration of office resources, such as financial and 
human resources and information technology.3 

Relevantly, the High Court then held that:   

Accordingly, the only documents which courts and specified tribunals, authorities and bodies 
are obliged to open to increased public scrutiny are those documents relating to the 
management and administration of registry and office resources.4 

In a separate judgment, Justice Gageler held that:   

The distinction sought to be drawn by the appellant between documents which "relate to 
administrative tasks … to support or assist the exercise of … powers or the [performance] of 
… functions", on the one hand, and documents which answer that description but which would 
"disclose the decision-making process involved in the exercise of those powers or performance 
of those functions in a particular matter or context", on the other, is too fine to be sustained.  
The true distinction is more robust and more practical. 

Matters which do not relate to the provision of logistical support do not become 
"administrative" merely because they are in some way preparatory to an exercise of a 
substantive power or to the performance of a substantive function.5   

I am satisfied that the documents sought in relation to the work of the Rules Committee in 
points (a), (b), (c) and (d) of your request are not “administrative” in nature, as they do not 
relate to the management and administration of registry and office resources of the Court.  

Section 5(1)(b) of the FOI Act and judicial officers  

In addition to the above, section 5(1)(b) of the Act provides that:   

    (1)  For the purposes of this Act: 

(b)  the holder of a judicial office (other than a judicial office in a court of Norfolk Island) 
or other office pertaining to a court (other than a court of Norfolk Island) in his or her 
capacity as the holder of that office, being an office established by the legislation 
establishing the court, shall be deemed not to be a prescribed authority and shall not be 
included in a Department; 

The High Court considered in Kline the exclusion of holders of judicial office from the 
application of the FOI Act, stating that: 

Similarly, the federal Parliament and Justices of the High Court of Australia are not subject to 
the operation of the FOI Act. Further, holders of federal judicial office and holders of office in 
specified federal tribunals, authorities and bodies are expressly exempted from the operation 
of the provisions of the FOI Act. In summary, certain individuals, including the Governor 
General, who hold independent offices pursuant to the Australian Constitution or a federal 
enactment, requiring the impartial discharge of the powers and functions of such office, are not 
subject to the operation of the FOI Act.  

3 Ibid, at [13] 
4 Ibid, at [47] 
5 Ibid, at [75] - [76] 
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Thus the processes and activities of government, which are opened to increased public scrutiny 
by the operation of the FOI Act, do not include those associated with the exercise of the 
Governor General's substantive powers and functions, many (even most) of which are exercised 
in public.  Similarly, the FOI Act does not expose to public scrutiny the discharge of the 
substantive powers and functions of judicial officers or holders of quasi-judicial office to the 
extent that they have not been discharged in an open court or a public forum.  Independence 
from government and the public is important in relation to the exercise of the various 
responsibilities of the Governor General, including, but not limited to, the making of decisions. 

There is a long recognised public interest in the protection of judicial independence to enable 
holders of judicial office to exercise authority without fear or favour […].  

The Rules Committee consists solely of judges of the Court, with secretariat services provided 
by registrars.  

Any agenda papers, minutes, reports and recommendations of the Rules Committee record the 
deliberations of the holders of judicial office within the Court in their capacity as holders of 
that office, in their assessment of the legal framework in which the Court operates and any 
issues arising from that framework.    

I am satisfied accordingly that pursuant to the operation of section 5(1)(b), the documents 
sought at points (a), (b), (c) and (d) of your request are not documents to which the FOI Act 
applies.  

Documents that do not exist - paragraph 24A(1)(b)(ii) 

Subsection 24A(1) of the FOI Act also relevantly provides:   

(1) An agency or Minister may refuse a request for access to a document if: 

(a) all reasonable steps have been taken to find the document; and 

(b) the agency or Minister is satisfied that the document: 

(i) is in the agency’s or Minister’s possession but cannot be found; or 

(ii) does not exist.    

Searches conducted for “consultant expenditures” relating to the Rules Committee  

Searches were conducted of the Rules Committee’s records.  

No documents were found that relate to point (e) of your request. 

I am satisfied that all reasonable steps were taken to find documents within the scope of point 
(e) of your request and that no document within the scope of your request exist. Your request 
for documents sought at point (e) of your request is therefore refused pursuant to subsection 
24A(1) of the FOI Act. 

Charges  

You have not been charged for the processing of your request.  
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-----Original Message----- 
From:   
Sent: Wednesday, 11 March 2020 6:30 PM 
To: Customer Service <Customer.Service@federalcircuitcourt.gov.au> 
Subject: Freedom of Information request - FOI REQUEST in accordance with the Freedom of Information Act 1982 
 
Caution: This is an external email. DO NOT click links or open attachments unless you recognise the sender and 
know the content is safe. 
 
 
Dear Federal Circuit Court of Australia, FOI Officer. 
 
It is my will, that your court provide documents which provide that, the Federal Circuit Court of Australia is operating 
in accordance with Chapter III of the Commonwealth Constitution 1901 as proclaimed and gazetted, and that the 
Federal Circuit Court of Australia is operating as a Crown Court? 
 
It is my will, the Court also provide documentation, copies of the Oath of Office for Justice Collier, Federal Court of 
Australia, District: Queensland, a copy of her sworn Oath to Queen Elizabeth II, Her Majesty’s heirs and successors 
in the sovereignty of the United Kingdom, i.e. the Queen as per the Constitution Act 1900 Covering Clause two. 
 
It is my will that the court confirms that the Constitution Act 1900 Covering Clause 5, is currently binding on all 
current serving Federal Court Judges in every Federal Court in every State of this Commonwealth. 
 
Yours faithfully, 
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9 April 2020 
 

 
 

By email:  
 
Dear  
 

Request under the Freedom of Information Act 

I refer to your email of 11 March 2020, sent to the Customer Service mailbox of the Federal 
Circuit Court of Australia. Your email reads as follows: 
 

It is my will, that your court provide documents which provide that, the Federal Circuit Court 
of Australia is operating in accordance with Chapter III of the Commonwealth Constitution 
1901 as proclaimed and gazetted, and that the Federal Circuit Court is operating as a Crown 
Court? 
 
It is my will, the Court also provide documentation, copies of the Oath of Office for Justice 
Collier, Federal Court of Australia, District: Queensland copy of her sworn Oath to 
Queen Elizabeth II, Her Majesty’s heirs and successors in the sovereignty of the 
United Kingdom, i.e. the Queen as per the Constitution Act 1900 Covering Clause two. 
 
It is my will that the court confirms that the Constitution Act 1900 Covering Clause 5, is 
currently binding on all current serving Federal Court Judges in every Federal Court in every 
State of this Commonwealth. 

 
On 31 March 2020, a request was made by the Federal Circuit Court to the Federal Court of 
Australia to transfer part of the request (namely, the request for ‘copies of the Oath of Office 
for Justice Collier, Federal Court of Australia, District: Queensland copy of her sworn Oath to 
Queen Elizabeth II, Her Majesty’s heirs and successors in the sovereignty of the 
United Kingdom’ as outlined in paragraph 2 of your email above) under section 16 of the 
Freedom of Information Act 1982 (Cth) (FOI Act).  
 
That request for partial transfer was accepted on 31 March 2020 by the Federal Court of 
Australia.    
 
Transfers of requests under the FOI Act 
 
Subsection 16(1) of the FOI Act provides: 
 

Where a request is made to an agency for access to a document and: 
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(a) the document is not in the possession of that agency but is, to the knowledge of that 
agency, in the possession of another agency; or 

(b) the subject-matter of the document is more closely connected with the functions of 
another agency that with those of the agency to which the request is made;   

 
the agency to which the request is made may, with the agreement of the other agency, transfer the 
request to the other agency.  

 
Subsection 16(3A) of the FOI Act provides: 
 

Where: 
 

(a) a request is made to an agency for access to more than one document; and 
(b) one or more of those documents is a document to which subsection (1) … applies;  

 
this section applies to each of those documents as if separate requests for access had been made 
to the agency in respect of each of those documents.  

 
Agencies may transfer requests for access to documents to other agencies so long as: 
 

(a) in the opinion of the agency that receives the request originally, another agency is in 
possession of the document or documents requested; or 

(b) the subject-matter of the document requested is more closely connected with the 
functions of the other agency.  

 
Justice Collier is a judge of the Federal Court of Australia. The Federal Circuit Court of 
Australia and Federal Court of Australia are different Courts. You have requested, among 
other things, ‘copies of the Oath of Office for Justice Collier, Federal Court of Australia, 
District: Queensland copy of her sworn Oath to Queen Elizabeth II, Her Majesty’s heirs and 
successors in the sovereignty of the United Kingdom’. Those documents, being documents 
recording the oath, or oaths, Justice Collier has made, are more closely connected with the 
functions of the Federal Court of Australia than the Federal Circuit Court of Australia and, 
accordingly, the request for a transfer of the request made to the Federal Circuit Court in 
respect of those documents was accepted by the Federal Court of Australia.  
 
Authorised decision-maker 
 
I am authorised under the FOI Act to make decisions on behalf of the Federal Court 
of Australia (the Court) in relation to requests made under the FOI Act.  
 
Reasons for decision 
 
Introductory comments 
 
In making my decision I have had regard to: 
 

a. the terms of your request; 
b. the content of the documents within the scope of your request; 
c. the relevant provisions of the FOI Act and case law considering those provisions; and 
d. the FOI Guidelines issued by the Office of the Australian Information Commissioner. 
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Applicable law and application of that law to the facts 
 
Section 5(1) of the FOI Act provides: 
 

For the purposes of this Act:  
 

(a) a court (other than a court of Norfolk Island) shall be deemed to be a prescribed 
authority;  
 

(b) the holder of a judicial office (other than a judicial office in a court of Norfolk 
Island) or other office pertaining to a court (other than a court of Norfolk Island) 
in his or her capacity as the holder of that office, being an office established by 
the legislation establishing the court, shall be deemed not to be a prescribed 
authority and shall not be included in a Department; and 
 

(c) a registry or other office of a court (other than a court of Norfolk Island), and the 
staff of such a registry or other office when acting in a capacity as members of 
that staff, shall be taken as a part of the court;  
 

but this Act does not apply to any request for access to a document of the court unless the 
document relates to matters of an administrative nature.   

 
FOI requests can be made to a court (and a registry or office of a court), although the FOI Act 
does not apply to any request for access to a document of the court unless the document 
relates to matters of an administrative nature.  
 
The phrase ‘matters of an administrative nature’ has been considered by the Commonwealth 
judiciary. 
 
In Kline v Official Secretary to the Governor-General [2012] FCAFC 184, when considering 
the word ‘administrative’ in context, the Full Court of the Federal Court concluded: 
 

[c]ontext is especially important when considering the word “administrative”. Plainly, the 
point of distinction in the present context is not between matters of a judicial nature or 
matters of a legislative nature … 1 

 
The Full Court continued, stating: 
 

the FOI Act applies only to requests for access to a document … where the document relates 
to matters of an administrative nature: the FOI Act does not apply to requests for access to a 
document … of any other character.2 

 
The Full Court was of the view that the phrase ‘matters of an administrate nature’ was to be 
interpreted by reference to substantive powers and functions, on the one hand, and the 
apparatus for the exercise of such powers or functions (i.e. matters merely supportive of those 
powers or functions), on the other.3  
    
By way of example, the Full Court stated: 
 

1 Kline v Official Secretary to the Governor-General [2012] FCAFC 184, [19]. 
2 Ibid, [20]. 
3 Ibid, [21]. 
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[t]he first respondent accepted, and we agree, that documents dealing with staffing 
arrangements within the Office, the costs of running the Office, or statistics about the 
activities undertaken by the Office, could all be the subject of a request for access to which 
the FOI Act would apply.4  

 
But the Full Court went further, stating: 
 

[w]e would add that, in our opinion, the expression “unless the document relates to matters of 
an administrative nature” goes to the character of the document so that, contrary to the 
submission of the applicant, a document would not so relate merely because it bore an 
annotation asking that an administrative task, such as filing, be carried out.5  

 
When Kline v Official Secretary to the Governor-General [2012] FCAFC 184 was appealed 
to the High Court of Australia in Kline v Official Secretary to the Governor-General [2013] 
HCA 52, the appeal was dismissed. Chief Justice French and Justices Crennan, Kiefel and 
Bell observed that the Full Court of the Federal Court’s apprehension of ‘matters of an 
administrative nature’, especially with respect to the interpretation of that phrase by reference 
to substantive powers and functions, on the one hand, and the apparatus for the exercise of 
those powers, on the other, was correct.6  
 
Mirroring the views of the Full Court of the Federal Court, the plurality of the High Court, in 
a joint judgment, dismissing the appeal, held that: 
 

[t]he FOI Act does not apply to any request for access to a document of either a court or a 
specified tribunal, authority or body “unless the document relates to matters of an administrative 
nature”.7 

 
Further, the High Court held:   
 

… the exception of a class of document which relates to “matters of an administrative nature” 
connotes documents which concern the management and administration of office resources, 
examples of which were given above. This is a common enough connotation of the epithet 
“administrative”.8   

 
The examples referred to by the High Court constituted a ‘secondary’ aspect of assistance and 
support provided to the authority making substantive decisions. That aspect of support was 
the management and administration of office resources, such as financial and human 
resources and information technology.9 The ‘primary’ aspect, which was thereby excluded 
from the management and administration of office resources, included assisting and 
supporting the discharge of substantive powers and functions.10    
 
As relevant, the High Court then held that:  
 

4 Ibid. 
5 Ibid, [23]. 
6 Kline v Official Secretary to the Governor-General [2013] HCA 52, [41]. 
7 Ibid, [19]. 
8 Ibid, [41]. 
9 Ibid, [13]. 
10 Ibid. 
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[a]ccordingly, the only documents which courts and specified tribunals, authorities and bodies 
are obliged to open to increased public scrutiny are those documents relating to the management 
and administration of registry and office resources.11   

 
In a separate judgment, Justice Gageler also dismissed the appeal.  His Honour held that:  
 

[t]he distinction sought to be drawn by the appellant between documents which “relate to 
administrative tasks … to support or assist the exercise of … powers or the [performance] of …. 
functions”, on the one hand, and documents which answer that description but which would 
“disclose the decision-making process involved in the exercise of those powers or performance 
of those functions in a particular matter or context”, on the other, is too fine to be sustained.  The 
true distinction is more robust and more practical.   

 
Matters which do not relate to the provision of logistical support do not become 
‘administrative’ merely because they are in some way preparatory to an exercise of a 
substantive power or to the performance of a substantive function.12 
 
The documents that you seek, being documents recording an oath, or oaths, made by 
Justice Collier are not documents that ‘relate to matters of an administrative nature’ as that 
compound of words has been interpreted by the High Court. They are not documents that 
relate to the management and administration of registry and office resources.  
 
Since the documents you have requested access to are not documents that relate to matters of 
an administrative nature for the purposes of section 5 of the FOI Act, the Court does not need 
to produce them pursuant to a request for access to documents under the FOI Act. Moreover, 
because the documents you have requested access to are not documents that relate to matters 
of an administrative nature for the purposes of section 5 of the FOI Act, the Court need not 
undertake searches for the documents because the documents you have requested are, by their 
nature, not documents that relate to matters of an administrative nature for the purposes of 
section 5 of the FOI Act.  
  
Decision 
 
Your request for access to a document, or documents, recording the oath, or oaths, made by 
Justice Collier in connection with her commission as a judge of the Court is denied.  
 
Additional comments 
 
I note that you requested, in paragraph 3 of your email of 11 March 2020 to the 
Federal Circuit Court, that ‘the court confirms that the Constitution Act 1900 
Covering Clause 5, is currently binding on all current serving Federal Court Judges in every 
Federal Court in every State of this Commonwealth’.  
 
It cannot go unnoticed that an agency may transfer a request for documents according to 
subsection 16(1) of the FOI Act. It was, and is, not open to the Federal Circuit Court to 
transfer your request for information about the ‘Constitution Act 1900 Covering Clause 5’ 
binding ‘all current serving Federal Court Judges in every Federal Court in every State of this 
Commonwealth’ because that aspect of your request is not a request for access to documents; 
it is a request for the Court to confirm a prevailing state of affairs.  

11 Ibid, [47]. 
12 Ibid, [75] - [76]. 
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FOI OFFICER (Internal Reviews) 
FEDERAL COURT OF AUSTRALIA             

LEVEL 17         
LAW COURTS BUILDING       
QUEENS SQUARE        
SYDNEY NSW 2000 
 

 

 

 

Request for an Internal Review under the Freedom of Information Act 1982 

s54B(1)(a)). 

 

Reference: FOI Request Response Letter from Federal Court of Australia to  
dated 09 April 2020 

 

Statement of Reasons for Internal Review 

 
The objects of the FOI Act are set out in s3 of the Act, where one of the objects is i.e. to 
give the Australian community access to information held by government, by requiring 
agencies to publish that information and by providing for a RIGHT of access to 
documents. 
 
Part IV of the Act which contains exemption provisions, talks about provisions that are 
subject to the public interest test (conditional exemptions) and those that are not 
(exemptions). A single public interest test, favoring disclosure, applies to conditional 
exemptions. Decision-makers when giving reasons for decisions must address the public 
interest factors they have taken into account. Your response did not account for these 
factors.  
 
Administrative Law is about challenging official power. The Oath of Office is an 
administrative function, that binds office-holders to their duties of office, and binds them 
to the performance of those duties.  
 
The oath of office both guarantees the performance of official judicial duties of an 
administrative nature, and subjects the content of those duties to external judgment. 
It is said that Oaths and affirmations remain a ubiquitous presence in our public law and 
government administration.  
 
The Judiciary and their Oath 

 
Justices of the Federal Court of Australia, like the judges of all Australian courts, are 
required to affirm or swear a similar oath of allegiance and service to the Queen and to 
promise to "do right to all manner of people according to law without fear or favor, 
affection or ill-will."  
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Judges take the Oath of Office which is contend is an administrative function in nature, 
the Oath and administrative document, is administered by a public official and then taken 
by Judicial Officers, who swear that Oath, which then permits the sworn in Judicial 
Officer to participate in the administration of the law in a Chap III Constitutional and 
Crown Court of competent jurisdiction.  
 
Sir Gerard Brennan had occasion on his swearing in as Chief Justice of the High Court of 
Australia to reflect on the judicial oath as the ground upon which he was obliged to do 
justice according to law and not according to his own view of what the law ought to be. 
AKA Administration of Justice: 
http://www.hcourt.gov.au/assets/publications/speeches/former-
justices/brennanj/brennanj_swearing.htm 
 
The Judicial Oath of Office places a limit on judicial power and binds the judiciary to 
administer justice in accordance with the Rule of Law. It binds the Judiciary to the 
responsibilities of their office and reminds them that they are "as much judged as 
judging.''  
 
The swearing of the correct and lawful Oath of Office according to the Schedule in our 
Commonwealth Constitution and to our Sovereign at Covering Clause 2, suggests that if 
we are to have faith in public office and the judiciary, we may keep our faith in public 
office when such an office shall willingly provide relevant information that is requested 
of them by the people, whom by community standards, expect the lawful and correct 
administration of justice and have faith in our judiciary, that the judiciary are swearing a 
lawful Oath of Office, to lawfully administer justice of which that Oath binds them, and 
so they ''Shall have jurisdiction'' a content of judicial power, the power of a Court to 
lawfully entertain an action, suit, or other proceeding. 
 
Without the public having access to such relevant information of an administrative 
nature, how are we to know if a Federal Court Judge is holding office on their good 
behavior or misbehavior or is administering justice in accordance with the law?  
 
The Right to Know 

 
We have a right to know that a particular Judge has justifiability and standing at law or is 
''Non-justiciable'' with respect to Ch III of the Constitution in identifying the absence of 
the constitutional competence of the Federal Court to restrain or otherwise intervene in 
some activities entrusted to the Parliament by Ch I and the Executive by Ch II. 
 
The Quick and Garran Annotated Constitution of the Australian Commonwealth 

 

United States - The judges, both of the supreme court and inferior courts, shall hold their 
offices during good behavior and shall, at stated times, receive for their services a 
compensation, which shall not be diminished during their continuance in office- 
Art. III., sec. 1 (The Quick and Garran Annotated Constitution of the Australian 
Commonwealth page 728.) 
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''Shall be Appointed'' but sub-section 2, prescribing the only mode of removal show  the 
tenure is during ''good behavior'' with special restrictions as to the mode by which 
misbehavior or incapacity is to be proved and adjudicated on.'' (The Quick and Garran 
Annotated Constitution of the Australian Commonwealth page 728. Sub section 293.) 
 
Sub section 293 also talks about ''breach of good behavior is a breach of condition 
annexed to it - that is to say, by misbehavior.'' (Todd, Parl. Govt. in England, p. 857.) 
 
The appointment of a judge is done through an administrative function and a signed 
document is administrative in character. To claim a signed Oath document is not of an 
administrative character is unreasonable and not rational. What is APPOINTMENT?  
''The selection or designation of a person, by the person or persons having authority 
therefore, to fill an office or public function and discharge the duties of the same.''  State 
v. New Orleans, 41 La Ann. 156, 0 South. 592; Wickersham v. Brit- tan, 93 Cal. 34, 28 
Pac. 792, 15 L. R. A. 100; Sliced v. Crawford, 3 Mete. (Ky.) 210. 
 
''Misbehavior includes, firstly, the improper exercise of judicial functions; secondly, 
willful neglect of duty,'' (The Quick and Garran Annotated Constitution of the Australian 
Commonwealth page 731. Sub section 297.) ''On the Ground of Proved Misbehavior or 
Incapacity.'' 
 
''at common law the grantor of an office has the power to suspend the grantee from his 
duties, though not to affect his salary or emoluments.'' (The Quick and Garran Annotated 
Constitution of the Australian Commonwealth page 733.) 
 
Federal Court FOI Response dated 09 April 2020 

 
On page 3 of the Federal Court of Australia  FOI response dated 09 April 2020, you 
referenced Kline v Official Secretary to the Governor-General [2012] FCAFC 184 
considering the word ''administrative'' where the Full Court continued stating: ''the FOI 
Act applies only to requests for access to a document...where the document relates to 
matters of an administrative nature.'' 
 
Kline v Official Secretary to the Governor-General [2012] FCAFC 184 being the case 
you are relying on to deny my request, I request you provide a copy of the Crown Order 
you are relying on for that particular case, as proof of a valid reason for you to refuse my 
initial FOI request based on the definition you rely on being, ''administrative in nature''. 
 
On the other hand,  put it to you that the Oath of Office signed by a Judicial Officer is 
''administrative in nature'', it is a signed and administered document of which when 
signed, allows the judicial officer to lawfully carry out his or her judicial administrative 
functions, and to lawfully administer justice within the court which goes to the character 
of the signed Oath of Office document and its function from an administrative law 
perspective. 
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The Federal Court or its judiciary are not simply beyond the law or public scrutiny. I can 
not see anywhere in the Annotated Constitution of the Australian Commonwealth, that 
explicitly suggests the Federal Court and the administration of justice within it, is not up 
for public scrutiny or discovery of administrative documents, documents like an Oath of 
Office that authorizes a judicial officer to carry out administrative duties, responsibilities 
and functions of the court and for the lawful administration of justice, which is arguably 
administrative in nature regardless of the Federal Court Justices interpretation in the case 
you referenced?  
 
Having been employed in government myself and swearing an Oath to our Sovereign, it 
is my understanding, that an Oath of Office would normally be kept on a person’s 
personal file or filed in the headquarters of where they are employed i.e. in the Office 
Registry with all of the personnel files, in this case, an Oath could be filed on a Judges 
personal file within the court registry which is a back end office that receives and 
processes all documents of an administrative nature.  
 
It is my understanding that the Registry is responsible for the secure custody and 
safekeeping of Court records. The Manager Corporate Services in the High Court of 
which I suggest is not much different to the Federal Courts administrative function, is 
responsible for supporting the Chief Executive and ''Principal Registrar'' in ''the general 
administration'' of the Court and leading and managing corporate services functions. The 
Manager Corporate Services is responsible for Human resources which would include 
filing of documents like Oaths of Office. 
 
On page 5 of your FOI response, you mentioned in words to the effect of that, answering 
the question put to you about Covering Clause 5 of the Constitution, is not a request for 
access to documents; it is a request for the Court to confirm a prevailing state of affairs.  
 
My question to you is, is it not the duty of a Court and its officers and staff to disclose the 
true State of affairs of a particular court of which the tax payer funds even though a 
question has nothing to do with documents, but a relevant general question was asked of 
the court of which it has a public duty and responsibility to answer the question as a 
matter of public interest considerations and not taking a rigid view?   
 
The NSW GIPA Act 

 
The NSW Government Information (Public Access) Act 2009 (GIPA Act) and associated 
legislation is aimed at giving the public access to the widest possible range of information 
held by government. As with the federal FOI amendments, these claims are yet to be 
justified to my knowledge.  
 
There is a presumption in favor of disclosure of government information (s 5 of GIPA 
Act), and provision for proactive and informal release of government information unless 
there is an overriding public interest against disclosure (s7(1) and s 8(1)). A person who 
makes an access application has a legally enforceable right to be provided with the 
information unless there is an overriding public interest against disclosure (s9). 
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There are identified public interests in favor of disclosure (s12), but other considerations 
against disclosure. By s 14(1) is to be conclusively presumed that there is an overriding 
public interest against disclosure of any of the information described in Schedule 1.  
These include overriding secrecy laws, cabinet information, Executive Council 
information, contempt and legal professional privilege. I mention this Act from a s118 
Cth Constitutional full faith and credit perspective, regarding rights and access to 
information under a State Act of Parlaiment. 
 
Discretionary Powers and Rights 

 
Outside of the FOI Act, the Federal Court will have discretionary powers to disclose 
information that is requested of it by concerned citizens and subjects, information 
requested that is not unreasonable, and taking into account relevant considerations. 
 
When interpreting legislation like the FOI Act, ''the courts should not impute to the 
legislature an intention to interfere with fundamental rights'' i.e. in this case ''The Right to 
Know.'' 
See: Coco v R (1994) 179 CLR 427 at 437 per Mason CJ, Brennan, Gaudron and 
McHugh JJ 
 
This goes hand in hand with Inflexible Application of Policy, where the courts have 
insisted that the power must be exercised on each occasioning the light of the particular 
circumstances. The primary Australian case on inflexible application of policy is Green v 
Daniels (1977) 51 ALJR 463, about a denial of unemployment benefits to a 18 year old 
school leaver.   
 
Under the Acts Interpretation Act 1901 s 15AA preference should be given to a 
construction that promotes the purpose or object of the Act. 
 
There is a presumption that Statues like the FOI Act are not intended to invade common 
law rights, we can reasonably assume the Right to Know information for all, as a 
foundation of an open and accountable democracy could well be a 21st Century common 
law right? 
 
Reliance on Case Precedent to Deny FOI Request & Removal of the Queen from the 

Court invalidates the decision  

 
We go back to the court case precedent you referred to, to deny the initial FOI request for 
a copy of the Oath document i.e. Kline v Official Secretary to the Governor-General 

[2012] FCAFC 184. 

 
I put it to you that your reliance on Kline v Official Secretary to the Governor-General 
[2012] FCAFC 184, is not justified, as I allege, the Federal Court of Australia was not 
operating as a Chap III Constitutional Court at the time this case was being heard and 
decided on, and was acting outside of Crown Jurisdiction, and was misbehaving, so the 
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definition of what is or is not a document that relates to an administrative matter, relied 
on by the Judiciary involved in the above case, administrative function or document 
definition and case you are using as case precedent, I allege has no standing in law and is 
unreliable, as the Court had no Federal Jurisdiction or Constitutional standing at the time 
the case was heard and decided on, it was allegedly acting under a foreign jurisdiction. 
 
Removing the Queen our (Head of Power) out of the Federal Court for this period of 
time, could be compared to removing Jesus from the Bible where the Bible would have 
no real religious meaning and would become just another book for good reading. In other 
words, if we remove the Queen from our Federal Court, or any other court, then the 
constitutional jurisdiction, power and authority of that court, is removed and it becomes 
non-justiciable and running Coram non judice. 
 
 
The judiciary under our Commonwealth Constitution cannot exercise any power when 
the Queen is removed, as ''the power of that court is vested in the Queen and then 
exercised by Judges appointed by the Crown during good behavior.'' (The Quick and 
Garran Annotated Constitution of the Australian Commonwealth page 318 (3) Judicial 
Department.) 
 
I have searched through the Federal Court Act 1976 and alarmingly, can find no 
reference to our sovereign the Queen being listed as the head of power for the Federal 
Court. 
 
Removal of the Queen form the High Court  

 
Sometime around 12 Sep 2016, the then Senator Rodney Culleton in the Australian 
Parliament , brought to the then Senator and Attorney General George Brandis attention,  
a Constitutional issue, that the High Court of Australia had been operating outside of 
Crown jurisdiction for a period between at least 2005 - 2016, where the High Court had 
contravened the HIGH COURT OF AUSTRALIA ACT 1979 - SECT 33 by not 
operating the courts processes in the name of the Queen, in contravention of Sect 33 and 
they allegedly removed the Queen from the High Court Rules 2004. 
  
According to Attorney General Brandis in his speech addressing the issue on a later date, 
addressing the then Senator Rodney Culleton in the Australian Parliament House 
Chamber, Brandis claimed the issue was raised with the Principal Registrar and ''CEO'' of 
the High Court Mr Phelan, who said ''The high Court Rules Committee considered the 
issues raised by Senator Culleton on 12 Oct 2016, and proposed amendments to the High 
Court Rules to address the issue. 
 
The High Court is the ''guardian of the Federal Constitution'' and has the duty of 
preventing its violation where removing its head of power from all writs, commissions 
and processes, removing the ''the Queen'' from the equation was an alleged Constitutional 
violation, done ''Ultra Vires.'' 
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Removal of the Queen from the Federal Court 

 

After me having conducted a thorough search through the Federal Court of Australia Act 
1976, I am now of the conclusion that the our Sovereign and head of power the Queen 
has been removed from the Federal Court of Australia court processes being in the name 
of the Queen, and the Federal Court Rules, as was the case with the High Court Writs etc, 
and again, the Queen is absent from the Federal Court of Australia Act 1976. 
 
Federal Court Processes and Writs not in the Queens name, see FEDERAL COURT OF 

AUSTRALIA ACT 1976 - SECT 37 Writs etc: 

 

FEDERAL COURT OF AUSTRALIA ACT 1976 - SECT 37 

 Writs  etc. 
(1) All  writs , commissions and process issued from the Court shall be: 
(a) under the seal of the Court; and 
(b) signed (including by way of electronic signature) by the Chief Executive Officer, a 
District Registrar or an officer acting with the authority of the Chief Executive Officer or 
a District Registrar. 
(2) For the purposes of paragraph (1)(b), a document is taken to be signed by the Chief 
Executive Officer if the electronic signature of the Chief Executive Officer is applied to 
the document by an officer acting with the authority of the Chief Executive Officer. 
(3) In this section: 
"electronic signature" of a person means the person's unique identification in an 
electronic form that is approved by the Chief Executive Officer. 
 
http://www6.austlii.edu.au/cgi-
bin/viewdoc/au/legis/cth/consol_act/fcoaa1976249/s37.html?context=1;query=Writs;mas
k_path=au/legis/cth/consol_act/fcoaa1976249 

The position of Chief Executive Officer assumes the Federal Court of Australia is 
operating as a Corporation and is not a Chap III Constitutional Court and is operating in 
violation of the Commonwealth Constitution. 

The Definition of a Chief Executive Officer: 

A chief executive officer (CEO),[1] or just chief executive (CE), is the most 
senior corporate, executive, or administrative officer in charge of managing 
an organization – especially an independent legal entity such as a company or nonprofit 
institution. Reference : Wikipedia. 

From Cambridge English Dictionary: CEO, abbreviation for chief executive officer : 

the person with the most important position in a company. 
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In the Publics Best Interests to Authorise Access to the Requested Documents 

  
Due to the points raised here by me, I allege that it will not be in the publics best interest, 
to deny my request for a copy of Justice Colliers Oath in connection with her commission 
and that a signed Oath is a document of an administrative character and nature, as the 
signed document gives the green light for that Judge, to lawfully administer the law in the 
Federal Court. 
 
It is also in the publics best interest that you use your discretionary powers, statutory 
reasonableness, as a reasonable decision maker, and not exercise an inflexible application 
of policy, by answering the relevant question regarding Covering Clause 5 of the 
Constitution, so that your court might maintain some honor and integrity in the eyes and 
minds of the general public.  
 
Exercise of Discretionary Powers IAW Australian Admin Law 

 
''Public interest'' remains an elusive, value-laden term. In O'Sullivan v Farrer  (1989) 168 
CLR 210 at 216, Mason CJ, Brennan, Dawson, and Gaudron JJ commented: ''Indeed, the 
expression 'in the public interest' , when used in a statute, classically imports a 
discretionary value judgment to be made by reference to undefined factual matters, 
confined only' in so far as the subject matter and the scope and purpose of the statutory 
enactments may enable'''. 
 
Agencies and a minister for that matter, can always provide access to a document where 
the law permits, even if the document is exempt under the FREEDOM OF 
INFORMATION ACT 1982 - SECT 3A. 
 
FREEDOM OF INFORMATION ACT 1982 - SECT 3A: 
 
Objects--information or documents otherwise accessible 
Scope  

             (1)  This section applies if a Minister, or an officer of an agency, has the power to 
publish, or give access to, information or a document (including an exempt 
document) apart from under this Act.  

Publication and access powers not limited  

             (2)  The Parliament does not intend, by this Act, to limit that power, or to prevent 
or discourage the exercise of that power:  

                     (a)  in the case of the power to publish the information or document--despite 
any restriction on the publication of the information or document under this Act; and  
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                     (b)  in the case of the power to give access to the information or document--
whether or not access to the information or document has been requested under 
section 15. 
 
 
In Hindi v Minister for Immigration (1988) 16 ALD 526, the Federal Court adopted a 
now commonly used formula: the administrator must give ''proper genuine and realistic 
consideration to the merits of the case and be ready in a proper case to depart from 
applicable policy''.  
 
The same principle can be applied to the release of information that is not a matter of 
national security, but in the public’s best welfare and interests, and their right to know 
that our Courts are operating in accordance with their Chap III Constitutional obligations.  
 
A rule of statutory interpretation is not to simply assume that legislation covers the 
ground it purports to, and I am of the understanding, that legislation like the FOI Act is 
not required to be interpreted in a rigid and inflexible fashion. 
 
Documents Requested under this Internal Review 54B(1)(a)). 

 
In summary the case precedent used by the Federal Court is void and holds no authority 
as it is alleged the Federal Court was operating a private court outside of Chap III 
Commonwealth Constitutional Jurisdiction. 
 
The documents I request to be released are as follows: 
 

1. A true copy of the Oath of Office for Justice Collier as per my original FOI 
request; and 
 

2. A true certified copy of the Federal Court “Crown Court Order” for the case of 
Kline v Official Secretary to the Governor-General [2012] FCAFC 184. 

 
 
Yours Sincerely 
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29 May 2020 
 

By email:  
 
Dear  
 

Request for an internal review under the Freedom of Information Act 1982 
 
I refer to your email of 1 May 2020 seeking an internal review of the decision made by Registrar 
O’Connor on behalf of the Federal Court of Australia (the Federal Court), on 9 April 2020, 
refusing you access to documents you requested under the Freedom of Information Act 1982 
(FOI Act).   An acknowledgement of receipt of this email was sent to you on 14 May 2020.   
 
I am authorised under the FOI Act to make a decision on behalf of the Court in relation to your 
internal review request.    

Background 
On 11 March 2020, you sent an email to the Customer Service mailbox of the Federal Circuit 
Court of Australia, which included a request under the FOI Act (FOI request). Specifically, 
you requested: 
 

It is my will, that your court provide documents which provide that, the Federal Circuit Court of Australia is 
operating in accordance with Chapter III of the Commonwealth Constitution 1901 as proclaimed and 
gazetted, and that the Federal Circuit Court is operating as a Crown Court? 
 
It is my will, the Court also provide documentation, copies of the Oath of Office for Justice Collier, Federal 
Court of Australia, District: Queensland copy of her sworn Oath to Queen Elizabeth II, Her Majesty’s heirs 
and successors in the sovereignty of the United Kingdom, i.e. the Queen as per the Constitution Act 1900 
Covering Clause two. 
 
It is my will that the court confirms that the Constitution Act 1900 Covering Clause 5, is currently binding 
on all current serving Federal Court Judges in every Federal Court in every State of this Commonwealth. 

 
The Federal Circuit Court subsequently transferred part of your FOI request to the Federal 
Court. On 9 April 2020, Registrar O’Connor refused access to the documents requested as the 
documents requested did not relate to matters of an administrative nature. I attach Registrar 
O’Connor’s letter of decision dated 9 April 2020 for ease of reference (Annexure-1).  
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On 1 May 2020, you sent an email to the NSW Registrar Support mailbox of the Federal Court. 
In that email, you sought an internal review of Registrar O’Connor’s access refusal decision. 
Attached to your email of 1 May 2020 was a document in which you, among other things, made 
various claims about the authority of the Federal Court and sought access to documents. I attach 
that document to this letter of decision for ease of reference (Annexure-2). The final subsection 
of that document reads: 
 

In summary the case precedent used by the Federal Court is void and holds no authority as it is alleged the 
Federal Court was operating a private court outside of Chap III Commonwealth Constitutional Jurisdiction.  
 
The documents I request to be released are as follows: 

 
1. A true copy of the Oath of Office for Justice Collier as per my original FOI request; and 
2. A true certified copy of the Federal Court “Crown Court Order” for the case of Kline v Official Secretary 

to the Governor-General [2012] FCAFC 184.   

Summary of Decision on Internal Review 
For the reasons set out below, after reconsidering your request received by the Court on 11 
March 2020, Registrar O’Connor’s access refusal decision and the document you attached to 
your email request for internal review, I have decided to refuse access to a copy of the Oath of 
Office for Justice Collier sought in your request of 11 March 2020. Pursuant to section 5 of the 
FOI Act, the FOI Act does not apply to the document to which you seek access.     

Materials taken into account 
I have taken the following material into account in making my decision: 

• your FOI request of 11 March 2020; 
• Registrar O’Connor’s letter to you of 9 April 2020; 
• your internal review request - Annexure-2; 
• the FOI Act; 
• the guidelines issued by the Australian Information Commissioner under section 93A 

of the FOI Act; and 
• relevant case law. 

Reasons for internal review decision 
In the access refusal decision, Registrar O’Connor explained the limited application that the 
FOI Act has to the Federal Court. In particular, Registrar O’Connor explained that the FOI Act 
does not apply to any request for access to a document of the court unless the document relates 
to matters of an administrative nature.  
 
Registrar O’Connor also explained that both the High Court of Australia and the Full Court of 
the Federal Court had considered the phrase ‘matters of an administrative nature’ in the context 
of the FOI Act and determined its scope.  
 
In your internal review request of 1 May 2020 you state:  
 

your reliance on Kline v Official Secretary to the Governor-General [2012] FCAFC 184, is not justified, as 
I allege the Federal Court was not operating as a Chap III Constitutional Court at the time this case was 
being heard and decided on, and was acting outside of Crown Jurisdiction, and was misbehaving, so the 
definition of what is or is not a document that relates to an administrative matter, relied on by the Judiciary 
involved in the above case, administrative function or document definition and case you are using as case 
precedent, I allege has no standing in law and is unreliable, as the Court had no Federal Jurisdiction or 
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Constitutional standing at the time the case was heard and decided on, it was allegedly acting under a foreign 
jurisdiction. 

 
You further state: 
 

the case precedent used by the Federal Court is void and holds no authority as it is alleged the Federal Court 
was operating a private court outside of Chap III Commonwealth Constitutional Jurisdiction.  

 
The FOI Act has a very limited application to the Federal Court. It does not apply to Judicial 
Officers1 or to any documents relating to complaints about Judicial Officers2. Although the 
Federal Court is a “prescribed authority” for the purposes of the FOI Act3 the only request that 
can validly be made to it under the FOI Act is to access “a document that relates to matters of 
an administrative nature”4.     
 
The law in respect of what constitutes a document that relates to matters of an administrative 
nature is clear. It was reasonable for Registrar O’Connor to rely on the Full Court of the Federal 
Court’s judgment in Kline v Official Secretary to the Governor-General [2012] FCAFC 184 
and the decision of the High Court in Kline v Official Secretary to the Governor-General 
[2013] HCA 52.  
 
The instrument recording the form of the oath to which Justice Collier subscribed upon her 
elevation to the bench, is not a document that relates to matters of an administrative nature for 
the purposes of section 5 of the FOI Act.   
 
I adopt, in full, the reasoning offered by Registrar O’Connor in respect of the characterisation 
of the instrument recording the form of the oath to which Justice Collier subscribed upon her 
elevation to the bench. I also adopt Registrar O’Connor’s conclusion that the instrument 
recording the form of the oath to which Justice Collier subscribed upon her elevation to the 
bench is not a document that relates to matters of an administrative nature.  

Request for an additional document 
Along with your request for internal review, you requested the following:   
 

A true certified copy of the Federal Court “Crown Court Order” for the case of Kline v Official Secretary to 
the Governor-General [2012] FCAFC 184.   

 
The basis of your request is not clear, nor is it clear exactly what you are seeking as the Federal 
Court is not a Crown Court, but a Court established under Chapter III of the Australian 
Constitution.   
 
I have interpreted your request as being a request for the Federal Court to provide a copy of the 
Federal Court Order in Kline v Official Secretary to the Governor-General [2012] FCAFC 184 
in support of its access refusal request of 9 April 2020.  The orders and judgments of the Full 
Court of the Federal Court are readily available online.  This judgment and the relevant orders 
may be found on Austlii using the following link: 
 

1 paragraph 5(1)(b) FOI Act  
2 subsections 5(1A) to (1C) FOI Act 
3 Paragraph 5(1)(a) FOI Act 
4 section 5 FOI Act 
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From:    
Sent: Thursday, 18 June 2020 12:42 PM 
To: Customer Service <Customer.Service@federalcircuitcourt.gov.au> 
Subject: FOI request 

 
Caution: This is an external email. DO NOT click links or open attachments unless you recognise the sender and know the 

content is safe.   

Dear Customer Service 
 
As part of a research project I am conducting examining the enforcement of age discrimination law in 
Australia, I would like to file a request to obtain information from the FCCA for the purposes of the FOI 
Act. 
 
I would appreciate annual data from 2009 to 2019, where this is held and accessible, relating to: 

1. Federal unlawful discrimination matters relating to complaints under the Age Discrimination Act 
2004; and 

2. Matters under the Fair Work Act 2009 relating to adverse action on the basis of age, namely: 
1. General protections disputes relating to age discrimination 
2. General protections disputes involving dismissal relating to age discrimination 

More specifically, I seek access to age discrimination related statistics on: 

 Applications filed 
 Applications finalised 
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 Referrals to mediation 
o Of referrals to mediation - matters finalised but not resolved; matters finalised and resolved; 

and matters finalised and resolved in part 
 Judgments finalised 

These statistics appear in the FCCA’s Annual Report, but all human rights and industrial law matters are 
reported together (e.g. http://www.federalcircuitcourt.gov.au/wps/wcm/connect/7e7fd944-b9df-429b-8d99-
55be84591898/19375+Federal+Circuit+Court+of+Australia+Annual+Report+2018-19-low-
res.pdf?MOD=AJPERES&CVID=). I would appreciate gaining access to data just for matters that relate to 
age discrimination, where this is possible to discern. Data in an Excel file or similar would be much 
appreciated. 
 
Please let me know if you require any clarification of this request.  
 
Kind regards  
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Decision 
 
I have decided to refuse access to those documents sought pursuant to your FOI request for the 
following reasons:   
 

• the document or documents do not exist under s 24A(1)(b)(ii) of the FOI Act;  
• there is no requirement to produce the document or documents under s 17 of the FOI 

Act; and 
• the FOI Act would not apply due to the operation of s 5(1) of the FOI Act.   

 
In making my decision I have had regard to: 
 

a. the terms of your request; 
b. the content of the documents within the scope of your request; 
c. the relevant provisions of the FOI Act and case law considering those provisions; and 
d. the FOI Guidelines issued by the Office of the Australian Information Commissioner. 

 
Reasons for Decision 
 
Searches undertaken 
 
The searches undertaken by the Court to identify documents within the scope of your FOI 
request were exhaustive and extended to discussions with the Court’s Business Information 
Solutions Architect to determine if the Court maintained any of the requested information 
within its business information systems.   
 
I am satisfied that by conducting these searches the Court has taken all reasonable steps to 
identify the documents requested.    
 
Document does not exist under paragraph 24A(1)(b)(ii) 
 
I consider that the document or documents you have requested do not exist.   
 
Section 11 of the FOI Act provides:   
 

(1) Subject to this Act, every person has a legally enforceable right to obtain access in accordance with this 
Act to: 
(a) a document of an agency, other than an exempt document; or  
(b) an official document of a Minister, other than an exempt document. 

 
(2) Subject to this Act, a person’s right of access is not affected by: 

(a) any reasons the person gives for seeking access; or 
(b) the agency’s or Minister belief as to what are his or her reasons for access.   

 
The FOI Act therefore provides a legally enforceable right to obtain access to various 
documents. Subsection 24A(1) of the FOI Act relevant provides:   
 

(1) An agency or Minister may refuse a request for access to a document if: 
(a) all reasonable steps have been taken to find the document; and 
(b) the agency or Minister is satisfied that the document: 

(i) is in the agency’s or Minister’s possession but cannot be found; or 
(ii) does not exist.    
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In seeking to respond to your request I am satisfied that all reasonable steps were taken to try 
to identify a document or documents falling within the scope of your request.  No document or 
documents were identified that fell within the scope of your request.   
 
Section 17 of the FOI not applicable 
 
I am not satisfied that there is a requirement on the Court, pursuant to section 17 of the FOI 
Act, to produce a document that meets the terms of your request.   
 
Section 17 provides: 
 

(1) Where: 
(a) a request (including a request in relation to which a practical refusal reason exists) is made in 

accordance with the requirements of subsection 15(2) to an agency;  
(b) it appears from the request that the desire of the applicant is for information that is not available in 

discrete form in written documents of the agency; and 
(ba)it does not appear from the request that the applicant wishes to be provided with a computer tape or 

computer disk on which the information is recorded; and 
(c) the agency could produce a written document containing the information in discrete form by: 

(i) the use of a computer program or other equipment that is ordinarily available to the 
agency for retrieving or collating stored information; or 

(ii) the making of a transcript from a sound recording held in the agency;  
the agency shall deal with the request as if it were a request for access to a written document so 
produced and containing that information and, for that purpose, this Act applies as if the agency 
had such a document in its possession. 
 

(2) An agency is not required to comply with subsection (1) if compliance would substantially and 
unreasonably divert the resources of the agency from its other operations.   

 
The FOI Guidelines issued by the Office of the Australian Information Commissioner provide: 
 

2.33 The right of access under the FOI Act is to existing documents, rather than to information. The FOI 
Act does not require an agency or minister to create a new document in response to a request for access, 
except in limited circumstances where the applicant seeks access in a different format or where the 
information is stored in an agency computer system rather than in a discrete form (see Part 3 of these 
Guidelines). A request may nevertheless be framed by reference to a document that contains particular 
information.   

 
The Guidelines provide further:   
 

3.182  Section 17 requires an agency to produce a written document of information that is stored 
electronically and not in a discrete written form, if the applicant does not wish to be provided with a 
computer tape or disk.  Examples include a transcript of a sound recording or a written compilation of 
information held across various agency databases.  The obligation to produce a written document arises 
if:  

 
• The agency could produce a written document containing the information by using a ‘computer or 

other equipment that is ordinarily available’ to the agency for retrieving or collating stored 
information (s 17(1)(c)(i)), or making a transcript from a sound recording (s 17(1)(c)(ii)), and 

• Producing a written document would not substantially or unreasonably divert the resources of the 
agency from its other operations (s 17(2)).   
 

If those conditions are met the FOI Act applies as if the applicant had requested access to the written 
document and it was already in the agency’s possession.    
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The Court does not maintain a digital record of the information requested.  The Court does not 
break down the relevant statistics any further than as is reported in the Annual Report.  
Consequently, a document containing these statistics is not something that could be achieved 
merely by the use of a computer or other equipment that is ordinarily available to the Court for 
retrieving or collating stored information. Such a document could only be produced by a Court 
employee physically assessing each relevant litigation file.   
 
The production of the requested document is therefore outside the requirements of section 17 
of the FOI Act and has not been produced for the purposes of your FOI request.   
 
Limited application of the FOI Act to the Federal Court 
 
The FOI Act has a very limited application to the Federal Court.1 It does not apply to Judicial 
Officers2 or to any documents relating to the handling of complaints about Judicial Officers3. 
Although the Federal Court is a “prescribed authority” for the purposes of the FOI Act4 the 
only request that can validly be made to it under the FOI Act is to access a “document of an 
administrative nature”5.  
 
Section 5(1) of the FOI Act provides: 
 

For the purposes of this Act:  
 

(a) a court (other than a court of Norfolk Island) shall be deemed to be a prescribed authority;  
 

(b) the holder of a judicial office (other than a judicial office in a court of Norfolk Island) or other office 
pertaining to a court (other than a court of Norfolk Island) in his or her capacity as the holder of 
that office, being an office established by the legislation establishing the court, shall be deemed not 
to be a prescribed authority and shall not be included in a Department; and 
 

(c) a registry or other office of a court (other than a court of Norfolk Island), and the staff of such a 
registry or other office when acting in a capacity as members of that staff, shall be taken as a part 
of the court;  

 
but this Act does not apply to any request for access to a document of the court unless the document relates 
to matters of an administrative nature.   

 
The High Court of Australia considered the operation of s 5 of the FOI Act and the meaning of 
the phrase “matters of an administrative nature” in Kline v Official Secretary to the Governor 
General of Australia & Anor (2013) 249 CLR 645; [2013] HCA 52.  In the joint judgment 
dismissing the appeal the Chief Justice and Justices Crennan, Kiefel and Bell acknowledged 
that: 
 

The FOI Act does not apply to any request for access to a document of either a court or a specified tribunal, 
authority or body “unless the document relates to matters of an administrative nature”.6 

 
Further, the High Court held:   

1 paragraphs 2.6 – 2.8 of the FOI Guidelines 
2 paragraph 5(1)(b) of the FOI Act 
3 subsections 5(1A) to (1C) of the FOI Act 
4 paragraph 5(1)(a) 
5 section 5 
6 at [19] 
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…the exception of a class of document which relates to “matters of an administrative nature” connotes 
documents which concern the management and administration of office resources, examples of which were 
given above. This is a common enough connotation of the epithet “administrative”.7   

 
The examples referred to by the Court were a second category of assistance and support 
provided to the Governor-General by the Office of the Official Secretary.  That category of 
support was the management and administration of office resources, such as financial and 
human resources and information technology.8  The first category, which was thereby excluded 
from the management and administration of office resources, included assisting and supporting 
the Governor-General’s discharge of substantive powers and functions.    
 
As relevant, the High Court then held that:  
 

Accordingly, the only documents which courts and specified tribunals, authorities and bodies are obliged to 
open to increased public scrutiny are those documents relating to the management and administration of 
registry and office resources.9   

 
The High Court, in considering the decision of Bienstein v Family Court of Australia10, held 
that decision to be erroneous in suggesting that even documents held by a court which related 
to individual cases might be characterised as documents relating to matters of an administrative 
nature, or that since some powers and functions of a judicial officer were administrative in 
nature, those administrative powers and functions which were not closely related to judicial 
independence would not need protection from the operation of the FOI Act.11 
 
The High Court held that the reasoning in Bienstein accorded no weight to the circumstance 
that a judicial officer is not subject to the operation of the FOI Act, only a registry or office of 
a court or specified tribunal is subject to the operation of the FOI Act, and then only in respect 
of documents relating to administrative matters.12      
 
In a separate judgment, Justice Gageler also dismissed the appeal.  His Honour held that:  
 

The distinction sought to be drawn by the appellant between documents which “relate to administrative tasks 
… to support or assist the exercise of … powers or the [performance] of …. functions”, on the one hand, 
and documents which answer that description but which would “disclose the decision-making process 
involved in the exercise of those powers or performance of those functions in a particular matter or context”, 
on the other, is too fine to be sustained.  The true distinction is more robust and more practical.   

 
Matters which do not relate to the provision of logistical support do not become “administrative” merely 
because they are in some way preparatory to an exercise of a substantive power or to the performance of a 
substantive function.13   

 
I am satisfied that the documents you have requested access to, even if they did exist, would 
not be documents that ‘relate to matters of an administrative nature’ as that compound of words 
has been interpreted by the High Court. They are not documents that relate to the management 

7 at [41] 
8 at 13] 
9 at [47] 
10 (2008) 170 FCR 382 
11 at [51] 
12 at [51] 
13 at [75] and [76] 
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and administration of registry and office resources, rather they are documents that contain 
details that are essentially about the nature of claims instituted in the Court.  
 
As they are not matters of an administrative nature pursuant to s 5(1) of the FOI Act, they are 
not accessible under the FOI Act and your FOI request is therefore refused.   
 
Access to documents and information outside the scope of the FOI Act 
 
The FOI Act provides a mechanism where it is possible to provide documents or information 
outside the scope of the FOI Act.   
 
Section 3A of the FOI Act provides: 
 

(1) This section applies if a Minister, or an officer of an agency, has the power to publish, or give access to, 
information or a document (including an exempt document) apart from under this Act.  
 

(2) The Parliament does not intend, by this Act, to limit that power, or to prevent or discourage the exercise 
of that power: 
(a) in the case of the power to publish the information or document – despite any restriction on the 

publication of the information or document under this Act; and 
(b) in the case of the power to give access to the information or document – whether or not access to 

the information or document has been requested under section 15.  

Paragraph 3.10 of the FOI Guidelines issued by the Office of the Australian Information 
Commissioner provides: 
 

Decision making under the FOI Act must take into account the objects in s 3. As discussed in further detail 
in Part 1 of these Guidelines, the objects embody a policy — or presumption — of open government that is 
relevant to all FOI decision making. This is emphasised in s 3(4), which states Parliament’s intention ‘that 
functions and powers given by this Act are to be performed and exercised, as far as possible, to facilitate 
and promote public access to information, promptly and at the lowest reasonable cost’. Another specific 
object, stated in s 3A, is that agencies and ministers retain an administrative discretion (subject to other 
legislation) to provide access to information and documents other than under the FOI Act.  

 
If the relevant documents existed, or it was possible to produce a document from information 
stored within the Court’s information management systems, I would be only too happy to 
provide it.  Regrettably, this is not the case.   
 
Charges 
 
You have not been charged for the processing of your request. 
 
Your review rights 
 
If you are dissatisfied with my decision, you may apply for internal review or to the Information 
Commissioner for review of those decisions. The decision maker encourages you to seek 
internal review as a first step as it may provide a more rapid resolution of your concerns.  
 
Internal review 
 
Under section 54 of the FOI Act, you may apply in writing to the Federal Court for an internal 
review of this decision. The internal review application must be made within 30 days of the 
date of this letter.  
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21 August 2020 
 

 
 

By email:   
 
Dear , 
 

Transfer of freedom of information request to another agency 

I refer to your email request for access to documents pursuant to the Freedom of Information 
Act 1982 (FOI Act) sent to the External.FOI@fedcourt.gov.au mailbox on Tuesday, 
11 August 2020. 
 
I am authorised to make decisions on behalf of the Federal Court of Australia under the FOI 
Act. 
 
Under paragraph 16(1)(a) of the FOI Act, it is open to me to transfer a request received by the 
Federal Court of Australia if the document is not in the possession of the Federal Court of 
Australia but is, to the knowledge of the Federal Court of Australia, in the possession of 
another agency, and that other agency agrees to a transfer of the FOI request.  
 
You have requested closed circuit television footage of an incident that took place on 
2 December 2019 on level 2 of the Owen Dixon Commonwealth Law Courts Building at 
305 William Street, Melbourne VIC 3000. Given that level 2 of the Owen Dixon 
Commonwealth Law Courts Building is not occupied by the Federal Court of Australia, the 
agreement of relevant officers in the Federal Circuit Court of Australia was sought, and 
obtained, to transfer the whole of your request to the Federal Circuit Court of Australia. 
 
The Federal Court of Australia received your request on 11 August 2020 and the 30 day 
statutory period for processing your request commenced from the day after that date. The 
Federal Circuit Court of Australia will treat your request as though it received it on 11 August 
2020.  
 
An FOI contact officer in the Federal Circuit Court of Australia can be contacted by email or 
post.  
 
The email address for an FOI contact officer is customer.service@federalcircuitcourt.gov.au.  
 
The postal address for an FOI contact officer is: 
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External FOI

From:
Sent: Friday, 14 August 2020 8:05 AM
To: External FOI
Subject: FOI - Constitution Alteration (Family Law) 1988
Attachments: BILL No.25 family law..png

Caution: This is an external email. DO NOT click links or open attachments unless you recognise the sender and know the 

content is safe.  

To Whom It May Concern, 
 
It is My Will to request the below information under the Freedom of Information Act (1982): 

 any and all documents that validate, confirm or deny that the attached bill ("Constitution Alteration 
(Family Law) 1988") was enacted or not enacted by the Parliament of the Commonwealth of 
Australia to alter the Constitution. 

Please send correspondence and documents via email to    
 
I appreciate your time and effort helping me in this regard 
 
Many thank and take care, 
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2 September 2020 
 

 
 

By email:   
 
Dear  
 

Request under the Freedom of Information Act 

I refer to your email request of 14 August 2020, sent to the External.FOI@fedcourt.gov.au 
mailbox of the Federal Court of Australia (Court). Your request reads as follows: 
 

It is My Will to request the below information under the Freedom of Information Act (1982): 
 
• any and all documents that validate, confirm or deny that the attached bill (“Constitution 

Alteration (Family Law) 1988”) was enacted or not enacted by the Parliament of the 
Commonwealth of Australia to alter the Constitution.  

 
Authorised decision-maker 
 
I am authorised under section 23 of the Freedom of Information Act 1982 (FOI Act) to make 
decisions on behalf of the Court in relation to requests made under the FOI Act.  
 
Decision 
 
I have decided to refuse your FOI request for the following reasons:   
 

• the documents requested are not documents in the possession of the Court in 
accordance with subsection 11(1) of the FOI Act; and 

• the FOI Act would not, in any event, apply due to the operation of s 5(1) of the FOI 
Act. 

 
In making my decision I have had regard to: 
 

a. the terms of your request; 
b. the relevant provisions of the FOI Act and case law considering those provisions; and 
c. the FOI Guidelines issued by the Office of the Australian Information Commissioner 

(the FOI Guidelines). 
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Reasons for decision 
 
Requesting documents of an agency 
 
Paragraph 11(1)(a) of the FOI Act provides: 
 

Subject to this Act, every person has a legally enforceable right to obtain access in 
accordance with this Act to: 
 

(a) a document of an agency, other than an exempt document; 
 
Subsection 4(1) of the FOI Act stipulates that a document is a ‘document of an agency’ if: 
 

(a) the document is in the possession of the agency, whether created in the agency or 
received in the agency.  

 
Subsection 4(1) of the FOI Act provides that a document includes: 
 

(a) any of, or any part of, the following things: 
 
(i) any paper or other material on which there is writing; 
(ii) a map, plan, drawing or photograph; 
(iii) any paper or other material on which there are marks, figures, symbols or 

perforations having a meaning for persons qualified to interpret them; 
(iv) any article or material from which sounds, images or writings are capable of 

being reproduced with or without the aid of any other article or device; 
(v) any article on which information has been stored or recorded, either 

mechanically or electronically; 
(vi) any other record of information; or 

 
(b) any copy, reproduction or duplicate of such a thing; or 
(c) any part of such a copy, reproduction or duplicate; 

 
but does not include: 
 

(d) material maintained for reference purposes that is otherwise publicly available; or 
(e) Cabinet notebooks. 

 
The Court does not possess any documents that satisfy the terms of your FOI request in that 
such documents validate, confirm or deny that the “(“Constitution Alteration (Family Law) 
1988”) was enacted or not enacted by the Parliament of the Commonwealth of Australia to 
alter the Constitution.”  
 
I note that the Court would not ordinarily possess documents that would “validate, confirm or 
deny” whether a bill was enacted or not, apart from material maintained for reference 
purposes that is otherwise publicly available. In that regard, subsection 4(1) of the FOI Act 
makes clear that, for the purposes of the FOI Act, a document of an agency does not include 
“material maintained for reference purposes that is otherwise publicly available”. 
 
I note that judgments of the Court often make references to bills and legislation. However, 
judgments of the Court are publicly available documents which can be accessed on the 
Court’s website at: https://www.fedcourt.gov.au/digital-law-library. In any event, judgments 
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of the Court do not relate to “matters of an administrative nature” in accordance with 
subsection 5(1) of the FOI Act which is discussed further below. 
 
Requests for documents that relate to matters on an administrative nature 
 
Subsection 5(1) of the FOI Act provides: 
 

For the purposes of this Act:  
 

(a) a court (other than a court of Norfolk Island) shall be deemed to be a prescribed 
authority;  
 

(b) the holder of a judicial office (other than a judicial office in a court of Norfolk 
Island) or other office pertaining to a court (other than a court of Norfolk Island) 
in his or her capacity as the holder of that office, being an office established by 
the legislation establishing the court, shall be deemed not to be a prescribed 
authority and shall not be included in a Department; and 
 

(c) a registry or other office of a court (other than a court of Norfolk Island), and 
the staff of such a registry or other office when acting in a capacity as members 
of that staff, shall be taken as a part of the court;  
 

but this Act does not apply to any request for access to a document of the court unless the 
document relates to matters of an administrative nature.   

 
Accordingly, FOI requests can be made to a court, although the FOI Act does not apply to any 
request for access to a document of the court unless the document relates to matters of an 
administrative nature.  
 
The phrase “matters of an administrative nature” has been considered by the Commonwealth 
judiciary. 
 
In Kline v Official Secretary to the Governor-General [2012] FCAFC 184, when considering 
the word ‘administrative’ in context, the Full Court of the Federal Court concluded: 
 

[c]ontext is especially important when considering the word “administrative”. Plainly, the 
point of distinction in the present context is not between matters of a judicial nature or 
matters of a legislative nature … 1 

 
The Full Court continued, stating: 
 

the FOI Act applies only to requests for access to a document … where the document relates 
to matters of an administrative nature: the FOI Act does not apply to requests for access to a 
document … of any other character.2 

 
The Full Court was of the view that the phrase “matters of an administrate nature” was to be 
interpreted by reference to substantive powers and functions, on the one hand, and the 
apparatus for the exercise of such powers or functions (i.e. matters merely supportive of those 
powers or functions), on the other.3  

1 Kline v Official Secretary to the Governor-General [2012] FCAFC 184, [19]. 
2 Ibid, [20]. 
3 Ibid, [21]. 
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By way of example, the Full Court stated: 
 

[t]he first respondent accepted, and we agree, that documents dealing with staffing 
arrangements within the Office, the costs of running the Office, or statistics about the 
activities undertaken by the Office, could all be the subject of a request for access to which 
the FOI Act would apply.4  

 
But the Full Court went further, stating: 
 

[w]e would add that, in our opinion, the expression “unless the document relates to matters 
of an administrative nature” goes to the character of the document so that, contrary to the 
submission of the applicant, a document would not so relate merely because it bore an 
annotation asking that an administrative task, such as filing, be carried out.5  

 
When Kline v Official Secretary to the Governor-General [2012] FCAFC 184 was appealed 
to the High Court of Australia in Kline v Official Secretary to the Governor-General [2013] 
HCA 52, the appeal was dismissed. Chief Justice French and Justices Crennan, Kiefel and 
Bell observed that the Full Court of the Federal Court’s apprehension of “matters of an 
administrative nature”, especially with respect to the interpretation of that phrase by reference 
to substantive powers and functions, on the one hand, and the apparatus for the exercise of 
those powers, on the other, was correct.6  
 
Mirroring the views of the Full Court of the Federal Court, the plurality of the High Court, in 
a joint judgment, dismissing the appeal, held that: 
 

[t]he FOI Act does not apply to any request for access to a document of either a court or a 
specified tribunal, authority or body “unless the document relates to matters of an 
administrative nature”.7 

 
Further, the High Court held:   
 

… the exception of a class of document which relates to “matters of an administrative nature” 
connotes documents which concern the management and administration of office resources, 
examples of which were given above. This is a common enough connotation of the epithet 
“administrative”.8   

 
The examples referred to by the High Court constituted a ‘secondary’ aspect of assistance and 
support provided to the authority making substantive decisions. That aspect of support was 
the management and administration of office resources, such as financial and human 
resources and information technology.9 The ‘primary’ aspect, which was thereby excluded 
from the management and administration of office resources, included assisting and 
supporting the discharge of substantive powers and functions.10    
 
As relevant, the High Court then held that:  

4 Ibid. 
5 Ibid, [23]. 
6 Kline v Official Secretary to the Governor-General [2013] HCA 52, [41]. 
7 Ibid, [19]. 
8 Ibid, [41]. 
9 Ibid, [13]. 
10 Ibid. 
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[a]ccordingly, the only documents which courts and specified tribunals, authorities and bodies 
are obliged to open to increased public scrutiny are those documents relating to the 
management and administration of registry and office resources.11   

 
In a separate judgment, Justice Gageler also dismissed the appeal.  His Honour held that:  
 

[t]he distinction sought to be drawn by the appellant between documents which “relate to 
administrative tasks … to support or assist the exercise of … powers or the [performance] of …. 
functions”, on the one hand, and documents which answer that description but which would 
“disclose the decision-making process involved in the exercise of those powers or performance 
of those functions in a particular matter or context”, on the other, is too fine to be sustained.  
The true distinction is more robust and more practical.   

 
Matters which do not relate to the provision of logistical support do not become 
‘administrative’ merely because they are in some way preparatory to an exercise of a 
substantive power or to the performance of a substantive function.12 
 
The documents that you seek, being documents that “validate, confirm or deny” that the 
“(“Constitution Alteration (Family Law) 1988” was enacted or not enacted by the Parliament 
of the Commonwealth of Australia to alter the Constitution” are not documents that “relate to 
matters of an administrative nature” as that compound of words has been interpreted by the 
High Court. They are not documents that relate to the management and administration of 
registry and office resources.  
 
Since the documents you have sought are not documents that relate to matters of an 
administrative nature for the purposes of subsection 5(1) of the FOI Act, the documents, even 
if they were in the possession of the Court, would not be accessible under the FOI Act.  
  
Charges 
 
You have not been charged for the processing of your request. 
 
Your review rights 
 
If you are dissatisfied with my decision, you may apply for internal review or to the 
Information Commissioner for review of those decisions. The decision maker encourages you 
to seek internal review as a first step as it may provide a more rapid resolution of your 
concerns.  
 
Internal review 
 
Under section 54 of the FOI Act, you may apply in writing to the Federal Court for an internal 
review of this decision. The internal review application must be made within 30 days of the 
date of this letter.  
 
Where possible, please attach reasons why you believe review of the decision is necessary. 
The internal review will be carried out by another officer within 30 days.  
 

11 Ibid, [47]. 
12 Ibid, [75] - [76]. 
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From:
To: External FOI
Subject: Internal review
Date: Friday, 6 November 2020 3:26:59 PM

Caution: This is an external email. DO NOT click links or open attachments unless you recognise the sender
and know the content is safe.

To the relevant officer:

I refer to the my freedom of information request dated 30 August 2020.

On 30 August 2020 I requested access to the Public Service Commissioner's representative's certificate of
compliance for each of the selection processes to:

*       recruit each ongoing and non-ongoing SES employee from outside the Australian Public Service (APS)
from 1 July 2016 to 14 June 2020 into the 'single administrative entity',
*       promote each ongoing and non-ongoing APS employee (including an SES employee) from within the
APS to an SES position in the 'single administrative entity' from 1 July 2016 to 14 June 2020, and
*       transfer each ongoing and non-ongoing SES employee from another public service agency to the 'single
administrative entity' from 1 July 2016 to 14 June 2020.

On 29 October 2020 Registrar C Hammerton Cole granted access to eleven representatives' certificates.

According to documents released on 11 August 2020 by Registrar C Hammerton Cole there is only one
National Judicial Registrar in the 'single administrative entity'. That National Judicial Registrar is 

and she is has an SES1 classification.

I requested access to the Public Service Commissioner's representative's certificate of compliance for each of
the selection processes, including the selection process for the National Judicial Registrar vacancy. Registrar C
Hammerton Cole did not grant access to the representative's certificate for the selection process relating to the
SES1 National Judicial Registrar vacancy. I request an internal review of Registrar C Hammerton Cole's
decision because Registrar C Hammerton Cole has not provided the Public Service Commissioner's
representative's certificate of compliance for each of the selection processes. As part of the internal review
request I request that the representative's certificate for the selection process relating to the SES1 National
Judicial Registrar vacancy is granted access to.

Please direct your responses to 

Sincerely,
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7 December 2020 
 

 
 

By email:   
 
Dear  
 

Request under the Freedom of Information Act 

 
I refer to your email of 6 November 2020 seeking an internal review of the decision made by 
Registrar Hammerton Cole, on behalf of the Federal Court of Australia (the Court), on 29 
October 2020, pursuant to which Registrar Hammerton Cole granted you access in full to 
each of the documents covered by Request 1 and Request 2 of your original request of 30 
August 2020 under the Freedom of Information Act 1982 (Cth) (FOI Act).   
 
I am authorised to make a decision on behalf of the Federal Court in relation to your internal 
review request.   
 
Request for Internal Review 
 
In your request for internal review of 6 November 2020, you provide as follows:       
 
I request an internal review of Registrar C Hammerton Cole’s decision because Registrar C Hammerton Cole 
has not provide the Public Service Commissioner’s representative’s certificate of compliance for each of the 
selection process.  As part of the internal review request I request that the representative’s certificate for the 
selection process relating to the SES1 National Judicial Registrar vacancy is granted access to.   
 
Earlier in your correspondence you had identified that:   
 
According to documents released on 11 August 2020 by Registrar C Hammerton Cole there is only one 
National Judicial Registrar in the ‘single administrative entity’.  That National Judicial Registrar is  

 and she has an SES1 classification.   
 
I extrapolate from the preceding sections of your request that you request the representative’s 
certificate for the selection process relating to Registrar Susan O’Connor which you say was 
refused by Registrar Hammerton Cole.     
 
Decision on Internal Review 
 
I have reconsidered your request received by the Court on 30 August 2020, Registrar 
Hammerton Cole’s decision and your request for internal review.  I have decided to refuse 
your request for the Public Service Commissioner’s representative’s certificate of compliance 
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for the selection process relating to Registrar , because that certificate does 
not exist and therefore must be refused under section 24A(1)(b)(ii) of the FOI Act.     
 
Material taken into Account 
 
In making my decision on internal review, I have taken the following material into account:   
 

• your FOI request received on 30 August 2020;  
• Registrar Hammerton Cole’s letter to you dated 29 October 2020;  
• your request for internal review received on 6 November 2020;  
• the FOI Act; and 
• the guidelines issued by the Australian Information Commissioner under section 93A 

of the FOI Act (FOI Guidelines).  
 
Relevant Provisions of the FOI Act 
 
Section 11 of the FOI Act provides:   

 
(1) Subject to this Act, every person has a legally enforceable right to obtain access in accordance 

with this Act to: 
(a) a document of an agency, other than an exempt document; or  
(b) an official document of a Minister, other than an exempt document. 

 
(2) Subject to this Act, a person’s right of access is not affected by: 

(a) any reasons the person gives for seeking access; or 
(b) the agency’s or Minister belief as to what are his or her reasons for access.   

 
The FOI Act therefore provides a legally enforceable right to obtain access to various 
documents. Subsection 24A(1) of the FOI Act relevantly provides:   

 
(1) An agency or Minister may refuse a request for access to a document if: 

(a) all reasonable steps have been taken to find the document; and 
(b) the agency or Minister is satisfied that the document: 

(i) is in the agency’s or Minister’s possession but cannot be found; or 
(ii) does not exist.” 

 
Searches Undertaken 
 
Registrar Hammerton Cole undertook, and had other Court personnel undertake, extensive 
searches and enquiries to identify documents that may have been within the scope of your 
FOI request.  I have also undertaken and had other Court personnel undertake similar searches 
and enquiries.  These included searches undertaken by senior staff of the Court’s People and 
Culture team to identify all Public Service Commissioner’s representative’s certificates of 
compliance that were captured by the terms of your original request, and specifically for a 
certificate of compliance relating to the selection process by which Registrar Susan O’Connor 
was appointed.   
 
I am satisfied that the searches undertaken were thorough and comprehensive.  I do not 
believe that any further search or enquiry that could be reasonably undertaken is likely to 
identify or discover further information that would assist in locating a certificate relating to 
the selection process by which Registrar Susan O’Connor was appointed.  I am satisfied that 
no such certificate exists.   
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Your review rights 

If you are dissatisfied with my decision, you may apply to the Australian Information 
Commissioner for review. An application for review by the Information Commissioner must 
be made in writing within 60 days of the date of this letter, and be lodged in one of the 
following ways: 

 online:  https://forms.business.gov.au/aba/oaic/foi-review-/ 
 email: enquiries@oaic.gov.au 
 post: GPO Box 2999, Canberra ACT 2601 
 in person:  Level 3, 175 Pitt Street, Sydney NSW 

More information about Information Commissioner review is available on the Office of the 
Australian Information Commissioner website. Go to www.oaic.gov.au/freedom-of-
information/foi-reviews. 
 
 
Yours sincerely 
 

Scott Tredwell 
Acting Deputy Principal Registrar 
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1 

External FOI

From:
Sent: Monday, 12 October 2020 12:14 PM
To: External FOI
Cc:
Subject: Application for the purposes of FOI Act -  - Seeking all prior 

documentation for AVO/DVO/FVO Applications [SEC=UNOFFICIAL]

Caution: This is an external email. DO NOT click links or open attachments unless you recognise the sender and know the 

content is safe.  

UNOFFICIAL 

Good morning 
 
I am lodging a request under the FOI Act to the Federal Magistrate’s Court for access to all documentation I have 
previously lodged in relation to Domestic or Family Violence, in particular to an Apprehended Violence Order I 
applied for against   in December 2008, which was upheld. 
 
My details are the following: 

 

 
 

 
My current Residential Address is 2  
 
The Defendant’s details are the following: 

 
DOB:   
Address at the time the Dec 2008 application was made:   
 
If any further information is required, please let me know and I will provide it. 
 
I understand that fees may apply with regard to retrieving this information and I will pay a deposit or retrieval fees. 
 
If you have any questions with regards to my request, I am contactable at any time on:   
 
Thank you and regards 
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14 October 2020 
 

 
 

By email:  
 
Dear , 
 

Transfer of freedom of information request to another agency 

I refer to your email request for access to documents pursuant to the Freedom of Information 
Act 1982 (FOI Act) sent to the External.FOI@fedcourt.gov.au mailbox on Monday, 
12 October 2020. 
 
I am authorised to make decisions on behalf of the Federal Court of Australia under the 
FOI Act. 
 
Under paragraph 16(1)(b) of the FOI Act, it is open to me to transfer a request received by the 
Federal Court of Australia if the subject-matter is “more closely connected with the functions 
of another agency than with those of the agency to which the request is made”, and that other 
agency agrees to a transfer of the FOI request.  
 
You have requested access to all documentation that you lodged with the Federal Magistrates 
Court “in relation to Domestic or Family Violence, in particular to an Apprehended Violence 
Order [you] applied for against  in December 2008”.  
 
The Federal Magistrates Court has since been reconstituted as the Federal Circuit Court of 
Australia. As you have requested documents lodged with the Federal Magistrates Court, it 
would appear that your request for documents should have been addressed to the Federal 
Circuit Court of Australia. With the agreement of relevant officers in the Federal Circuit 
Court of Australia, I have decided to transfer the whole of your request to the Federal Circuit 
Court of Australia. 
 
The Federal Court of Australia received your request on 12 October 2020 and the 30 day 
statutory period for processing your request commenced from the day after that date. The 
Federal Circuit Court of Australia will treat your request as though it received it on 
12 October 2020.  
 
An FOI contact officer in the Federal Circuit Court of Australia can be contacted by email or 
post.  
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Authorised decision-maker 
 
I am authorised under section 23 of the FOI Act to make decisions on behalf of the Court in 
relation to requests made under the FOI Act.  
 
Searches undertaken 
 
Extensive searches were undertaken by various staff of the Court to identify all documents 
falling within the scope of your FOI request.  This included a range of electronic searches of 
the Court’s record management system and electronic network drives and extended to 
discussions with relevant staff. I am satisfied that by conducting these searches the Court has 
taken all reasonable steps to identify the documents captured by your request.  
 
Decision 
 
I have decided to refuse your FOI request for the reason that the FOI Act does not apply to 
your request due to the operation of subsection 5(1) of the FOI Act. 
 
Under subsection 5(1), it is only open to you to make a request for documents that relate to 
“matters of an administrative nature”. The documents you have requested are not documents 
that relate to “matters of an administrative nature” and, on this basis, I have determined that a 
valid request under the FOI Act has not been made. Alternatively, if a valid request has been 
made, none of the documents you have requested relate to “matters of an administrative 
nature” and, as such, the documents requested cannot be accessed under the FOI Act. 
 
I have taken the following into account in making my decision: 

• the terms of your request; 

• the content of the documents that fall within the scope of your request; 

• the relevant provisions of the FOI Act and case law considering those provisions; 

• the Freedom of Information (Charges) Regulations 1982 (FOI Charges 
Regulations); and 

• the FOI Guidelines issued by the Office of the Australian Information Commissioner 
(FOI Guidelines) 

 
Reasons for Decision 
 
Subsection 5(1) of the FOI Act provides as follows: 
 

For the purposes of this Act:  
 

(a) a court (other than a court of Norfolk Island) shall be deemed to be a prescribed 
authority;  
 

(b) the holder of a judicial office (other than a judicial office in a court of Norfolk 
Island) or other office pertaining to a court (other than a court of Norfolk Island) 
in his or her capacity as the holder of that office, being an office established by 
the legislation establishing the court, shall be deemed not to be a prescribed 
authority and shall not be included in a Department; and 
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(c) a registry or other office of a court (other than a court of Norfolk Island), and 

the staff of such a registry or other office when acting in a capacity as members 
of that staff, shall be taken as a part of the court;  
 

but this Act does not apply to any request for access to a document of the court unless the 
document relates to matters of an administrative nature.   

 
The FOI Act has a very limited application to the Court.1 Although the Federal Court is a 
“prescribed authority” in accordance with paragraph 5(1)(a) of the FOI Act, the only request 
that can validly be made to the Court under the FOI Act is to access a document that relates to 
“matters of an administrative nature” in accordance with subsection 5(1). 
 
The High Court of Australia considered the operation of section 5 of the FOI Act and the 
meaning of the phrase “matters of an administrative nature” in Kline v Official Secretary to 
the Governor General of Australia & Anor (2013) 249 CLR 645; [2013] HCA 52.  In the 
joint judgment dismissing the appeal the Chief Justice and Justices Crennan, Kiefel and Bell 
acknowledged that: 
 

The FOI Act does not apply to any request for access to a document of either a court or a 
specified tribunal, authority or body “unless the document relates to matters of an 
administrative nature”.2 

 
Further, the High Court held:   
 

…the exception of a class of document which relates to “matters of an administrative nature” 
connotes documents which concern the management and administration of office resources, 
examples of which were given above. This is a common enough connotation of the epithet 
“administrative”.3   

 
The examples referred to by the High Court were a second category of assistance and support 
provided to the Governor-General by the Office of the Official Secretary. That category of 
support was the management and administration of office resources, such as financial and 
human resources and information technology.4 The first category, which was thereby 
excluded from the management and administration of office resources, included assisting and 
supporting the Governor-General’s discharge of substantive powers and functions.    
 
As relevant, the High Court then held that:  
 

Accordingly, the only documents which courts and specified tribunals, authorities and bodies 
are obliged to open to increased public scrutiny are those documents relating to the 
management and administration of registry and office resources.5   

 
The High Court, in considering the decision of Bienstein v Family Court of Australia6, held 
that decision to be erroneous in suggesting that even documents held by a court which related 
to individual cases might be characterised as documents relating to matters of an 

1 paragraphs 2.6 – 2.8 of the FOI Guidelines 
2 at [19] 
3 at [41] 
4 at 13] 
5 at [47] 
6 (2008) 170 FCR 382 

968



administrative nature, or that since some powers and functions of a judicial officer were 
administrative in nature, those administrative powers and functions which were not closely 
related to judicial independence would not need protection from the operation of the FOI 
Act.7 
 
The High Court held that the reasoning in Bienstein accorded no weight to the circumstance 
that a judicial officer is not subject to the operation of the FOI Act, only a registry or office of 
a court or specified tribunal is subject to the operation of the FOI Act, and then only in 
respect of documents relating to administrative matters.8      
 
In a separate judgment, Justice Gageler also dismissed the appeal.  His Honour held that:  
 

The distinction sought to be drawn by the appellant between documents which “relate to 
administrative tasks … to support or assist the exercise of … powers or the [performance] of …. 
functions”, on the one hand, and documents which answer that description but which would 
“disclose the decision-making process involved in the exercise of those powers or performance 
of those functions in a particular matter or context”, on the other, is too fine to be sustained.  
The true distinction is more robust and more practical.   

 
Matters which do not relate to the provision of logistical support do not become 
“administrative” merely because they are in some way preparatory to an exercise of a 
substantive power or to the performance of a substantive function.9   

 
The documents you have sought are not documents that relate to “matters of an 
administrative nature” as that compound of words has been interpreted by the High Court. 
They are not documents that relate to the management and administration of registry and 
office resources but, rather, are documents that concern access to court hearings for people 
with disabilities. In this regard, I note that subsection 15(1) of the Federal Court of Australia 
Act 1976 (Cth) provides that the Chief Justice of the Court is responsible for “ensuring the 
effective, orderly and expeditious discharge of the business of the Court”. Accordingly, 
access to court hearings is a matter that falls squarely within the responsibility of the Chief 
Justice and cannot be considered to relate to “matters of an administrative nature”. 
 
Since requests for access can only be made for documents relating to “matters of an 
administrative nature”, I have determined that your FOI request has not been validly made 
under the FOI Act. Alternatively, if a valid request has been made, none of the documents you 
have requested relate to “matters of an administrative nature” and, as such, the documents 
requested cannot be accessed under the FOI Act.  
 
Access to documents and information outside the scope of the FOI Act 
 
The FOI Act provides a mechanism where it is possible to provide access to documents and 
information outside the scope of the FOI Act.   
 
Section 3A of the FOI Act provides as follows: 
 

(1) This section applies if a Minister, or an officer of an agency, has the power to publish, or give access 
to, information or a document (including an exempt document) apart from under this Act.  

7 at [51] 
8 at [51] 
9 at [75] and [76] 
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(2) The Parliament does not intend, by this Act, to limit that power, or to prevent or discourage the 

exercise of that power: 
(a) in the case of the power to publish the information or document – despite any restriction on the 

publication of the information or document under this Act; and 
(b) in the case of the power to give access to the information or document – whether or not access to 

the information or document has been requested under section 15.  

 
Paragraph 1.44 of the FOI Guidelines provides: 
 

The FOI Act is not intended to restrict the circumstances in which government information can be 
released. Section 3A(2) states that it is not the intention of the Parliament in enacting the FOI Act to 
limit the power of government agencies to publish information or provide access to documents, or to 
prevent or discourage agencies from doing so.  

 
Paragraph 3.10 of the FOI Guidelines provides further: 
 

Decision making under the FOI Act must take into account the objects in s 3. As discussed in further 
detail in Part 1 of these Guidelines, the objects embody a policy — or presumption — of open 
government that is relevant to all FOI decision making. This is emphasised in s 3(4), which states 
Parliament’s intention ‘that functions and powers given by this Act are to be performed and exercised, 
as far as possible, to facilitate and promote public access to information, promptly and at the lowest 
reasonable cost’. Another specific object, stated in s 3A, is that agencies and ministers retain an 
administrative discretion (subject to other legislation) to provide access to information and documents 
other than under the FOI Act. 

 
In light of the above, I have determined that it would be appropriate to provide you with 
information in the Court’s possession that is relevant to your FOI request. 
 
In relation to Court hearings currently proceeding via remote access technology, there is 
information available on the COVID-19 section of the Court’s website which can be accessed 
at this link: https://www.fedcourt.gov.au/covid19. This information includes an explanation 
of how and why the Court has modified its usual practices in response to the COVID-19 
pandemic, as well as a user guide for online hearings which are generally run using Microsoft 
Teams. In relation to persons with hearing loss or impairment participating in online hearings, 
Microsoft Teams has a closed captions option which is available for all users. 
 
If you would like assistance in relation a specific online hearing, you should contact the 
relevant Registry. In that regard, please see the “Help for People with Disabilities” page on 
the Court’s website: https://www.fedcourt.gov.au/services/help-for-people-with-disabilities. 
If you are a party or a witness to proceedings, AUSLAN interpreters are also available and 
can be arranged through the Court by contacting the relevant Registry. 

In relation to the accessibility of courtrooms to people with disabilities, I note that the Court 
applies the requirements of the Disability (Access to Premises – Buildings) Standards 2010 to 
all of its facilities. In addition, in all property-related planning activities the Court has regard 
to the Disability Discrimination Act 1992 (Cth).  
 
In relation to access to the Court’s facilities more broadly, I have extracted below the 
following passage which is contained in the Court’s “Accommodation Guidelines and 
Standards”:  
 

2.7 FACILITIES FOR DISABLED PERSONS 
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Disabled persons are to have access to buildings occupied by the FCA without unnecessary segregation or 
isolation from other users.  The Federal Disability Discrimination Act (DDA) provides protection for 
everyone against discrimination based on disability. 
 
The building and its immediate surrounds is to be compliant with the relevant Australian Standards on 
disability, the Building Code of Australia (BCA) and the Human Rights and Equal Opportunity (HREOC) 
guidelines. 
 
These codes provide detail on requirements for: 
 
 external access 
 building access 
 internal facilities 
 lifts 
 sanitary facilities 
 signage 

 
Concerning access to courtrooms for persons with hearing loss or impairment, each District 
Registry of the Court has at least one courtroom with a hearing loop installed. Arrangements 
can be made through the relevant Registry to assist individuals who are deaf or hearing 
impaired to utilise this facility. Interpreter services for persons with hearing loss, hearing 
impairment and/or speech impairment are also available for in-person hearings. Arrangements 
can be made through the relevant Registry for AUSLAN interpreters or CART 
(Communication Access Real-time Translation) service providers to accompany individuals 
who are deaf, hearing impaired and/or speech impaired at court events.  
 
In addition to the above, I note the following passage contained in a document of the Court 
entitled “Audio-Visual Technology Requirements for Electronic Courtrooms”: 
 

The Court is to provide assistance for the hearing impaired, to improve their ability to hear 
proceedings.  Generally, hearing aid loops have been used but these can sometimes affect the sound in 
nearby courtrooms.   
 
The technology to be used: 

• headphones receiving audio via an infrared receiver 

The hearing aid augmentation facilities are to be commissioned by an appropriately qualified person. 

Appropriate signage is to be placed outside courtrooms equipped with hearing augmentation facilities. 
 
Finally, as you may already be aware, the National Relay Service (NRS) is a free telephone 
service that allows deaf, or hearing and/or speech impaired clients with a TTY machine, to 
make telephone calls to a Court Registry. More information about the NRS can be found at 
this link: https://www.communications.gov.au/what-we-do/phone/services-people-
disability/accesshub/national-relay-service 
 
Charges 
 
You have not been charged for the processing of your request. 
 
Your review rights 
 
If you are dissatisfied with my decision, you may apply for internal review or to the 
Australian Information Commissioner for review of those decisions. As the decision maker, I 
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Under subsection 5(1), it is only open to you to make a request for documents under the FOI 
Act that relate to “matters of an administrative nature”. The documents you have requested 
are not documents that relate to “matters of an administrative nature” and, on this basis, I 
have determined that a valid request under the FOI Act has not been made.  
 
All the documents you have requested would ordinarily be part of the court file for the 
relevant proceedings. Access to documents relating to proceedings in the Court are governed 
by the Federal Court of Australia Act 1976 and the Federal Court Rules 2011. 
 
Specifically, requests for documents that are part of a court file may be made pursuant to 
Division 2.4 of the Federal Court Rules 2011. Information on accessing court documents can 
be found on the Court’s website at: https://www.fedcourt.gov.au/services/access-to-files-and-
transcripts/court-documents. The information on the website includes a step-by-step guide on 
how to make a formal access request to the Court to inspect documents on the court file. 
 
I have taken the following into account in making my decision: 

• the terms of your request; 

• the content of the documents that fall within the scope of your request; 

• the relevant provisions of the FOI Act and case law considering those provisions; 

• the Freedom of Information (Charges) Regulations 1982 (FOI Charges 
Regulations); and 

• the FOI Guidelines issued by the Office of the Australian Information Commissioner 
(FOI Guidelines) 

 
Reasons for Decision 
 
Subsection 5(1) of the FOI Act provides as follows: 
 

For the purposes of this Act:  
 

(a) a court (other than a court of Norfolk Island) shall be deemed to be a prescribed 
authority;  
 

(b) the holder of a judicial office (other than a judicial office in a court of Norfolk 
Island) or other office pertaining to a court (other than a court of Norfolk Island) 
in his or her capacity as the holder of that office, being an office established by 
the legislation establishing the court, shall be deemed not to be a prescribed 
authority and shall not be included in a Department; and 
 

(c) a registry or other office of a court (other than a court of Norfolk Island), and 
the staff of such a registry or other office when acting in a capacity as members 
of that staff, shall be taken as a part of the court;  
 

but this Act does not apply to any request for access to a document of the court unless the 
document relates to matters of an administrative nature.   

 
Although the Federal Court is a “prescribed authority” in accordance with paragraph 5(1)(a) 
of the FOI Act, subsection 5(1) makes clear that the only request that can validly be made to 
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the Court under the FOI Act is to access a document that relates to “matters of an 
administrative nature”. 
 
The High Court of Australia considered the operation of section 5 of the FOI Act and the 
meaning of the phrase “matters of an administrative nature” in Kline v Official Secretary to 
the Governor General of Australia & Anor (2013) 249 CLR 645; [2013] HCA 52.  In the 
joint judgment dismissing the appeal the Chief Justice and Justices Crennan, Kiefel and Bell 
acknowledged that: 
 

The FOI Act does not apply to any request for access to a document of either a court or a 
specified tribunal, authority or body “unless the document relates to matters of an 
administrative nature”.1 

 
Further, the High Court held:   
 

…the exception of a class of document which relates to “matters of an administrative nature” 
connotes documents which concern the management and administration of office resources, 
examples of which were given above. This is a common enough connotation of the epithet 
“administrative”.2   

 
The examples referred to by the High Court were a second category of assistance and support 
provided to the Governor-General by the Office of the Official Secretary. That category of 
support was the management and administration of office resources, such as financial and 
human resources and information technology.3 The first category, which was thereby 
excluded from the management and administration of office resources, included assisting and 
supporting the Governor-General’s discharge of substantive powers and functions.    
 
As relevant, the High Court then held that:  
 

Accordingly, the only documents which courts and specified tribunals, authorities and bodies 
are obliged to open to increased public scrutiny are those documents relating to the 
management and administration of registry and office resources.4   

 
The High Court, in considering the decision of Bienstein v Family Court of Australia5, held 
that decision to be erroneous in suggesting that even documents held by a court which related 
to individual cases might be characterised as documents relating to matters of an 
administrative nature, or that since some powers and functions of a judicial officer were 
administrative in nature, those administrative powers and functions which were not closely 
related to judicial independence would not need protection from the operation of the FOI 
Act.6 
 
The High Court held that the reasoning in Bienstein accorded no weight to the circumstance 
that a judicial officer is not subject to the operation of the FOI Act, only a registry or office of 

1 at [19] 
2 at [41] 
3 at 13] 
4 at [47] 
5 (2008) 170 FCR 382 
6 at [51] 
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a court or specified tribunal is subject to the operation of the FOI Act, and then only in 
respect of documents relating to administrative matters.7      
 
In a separate judgment, Justice Gageler also dismissed the appeal.  His Honour held that:  
 

The distinction sought to be drawn by the appellant between documents which “relate to 
administrative tasks … to support or assist the exercise of … powers or the [performance] of …. 
functions”, on the one hand, and documents which answer that description but which would 
“disclose the decision-making process involved in the exercise of those powers or performance 
of those functions in a particular matter or context”, on the other, is too fine to be sustained.  
The true distinction is more robust and more practical.   

 
Matters which do not relate to the provision of logistical support do not become 
“administrative” merely because they are in some way preparatory to an exercise of a 
substantive power or to the performance of a substantive function.8   

 
The documents you have sought are not documents that relate to “matters of an 
administrative nature” as that compound of words has been interpreted by the High Court. 
They are not documents concerning the management and administration of registry and office 
resources but, rather, are documents concerning court proceedings that would ordinarily be 
found on a court file. 
 
Since requests for access can only be made for documents relating to “matters of an 
administrative nature”, I have determined that your FOI request has not been validly made 
under the FOI Act.  
 
Charges 
 
You have not been charged for the processing of your request. 
 
Your Review Rights 
 
If you are dissatisfied with my decision, you may apply for internal review or to the 
Information Commissioner for review of those decisions. The decision maker encourages you 
to seek internal review as a first step as it may provide a more rapid resolution of your 
concerns.  
 
Internal review 
 
Under section 54 of the FOI Act, you may apply in writing to the Federal Circuit Court for an 
internal review of this decision. The internal review application must be made within 30 days 
of the date of this letter.  
 
Where possible, please attach reasons why you believe review of the decision is necessary. 
The internal review will be carried out by another officer within 30 days.  
 
 
 

7 at [51] 
8 at [75] and [76] 
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12 January 2021 
 

 
 

By email:   
 
Dear , 
 

Request under the Freedom of Information Act 

I refer to your email to the Federal Court of Australia (Court) of 29 December 2020 requesting 
access to documents under the Freedom of Information Act 1982 (Cth) (FOI Act).    
 
Specifically, you have requested access to PDF copies of documents filed in proceeding 
NSD 1076 of 2020 – Facebook Inc v Australian Information Commissioner. 
 
Authorised decision-maker 
 
I am authorised under section 23 of the FOI Act to make decisions on behalf of the Court in 
relation to requests made under the FOI Act.  
 
Decision 
 
I have decided to refuse your FOI request for the reason that the FOI Act does not apply to your 
request due to the operation of subsection 5(1) of the FOI Act. 
 
Under subsection 5(1), it is only open to you to make a request for documents under the FOI Act 
that relate to “matters of an administrative nature”. The documents you have requested are not 
documents that relate to “matters of an administrative nature” and, on this basis, I have 
determined that a valid request under the FOI Act has not been made.  
 
All the documents you have requested would ordinarily be part of the court file for the relevant 
proceedings. Access to documents relating to proceedings in the Court are governed by the 
Federal Court of Australia Act 1976 and the Federal Court Rules 2011. 
 
Specifically, requests for documents that are part of a court file may be made pursuant to 
Division 2.4 of the Federal Court Rules 2011. Information on accessing court documents can be 
found on the Court’s website at:  
 

https://www.fedcourt.gov.au/services/access-to-files-and-transcripts/court-documents.  
 

The information on the website includes a step-by-step guide on how to make a formal access 
request to the Court to inspect documents on the court file. 
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I have taken the following into account in making my decision: 

• the terms of your request; 

• the content of the documents that fall within the scope of your request; 

• the relevant provisions of the FOI Act and case law considering those provisions; 

• the Freedom of Information (Charges) Regulations 1982 (FOI Charges Regulations); 
and 

• the FOI Guidelines issued by the Office of the Australian Information Commissioner 
(FOI Guidelines) 

 
Reasons for Decision 
 
Subsection 5(1) of the FOI Act provides as follows: 
 

For the purposes of this Act:  
 

(a) a court (other than a court of Norfolk Island) shall be deemed to be a 
prescribed authority;  
 

(b) the holder of a judicial office (other than a judicial office in a court of 
Norfolk Island) or other office pertaining to a court (other than a court of 
Norfolk Island) in his or her capacity as the holder of that office, being an 
office established by the legislation establishing the court, shall be deemed 
not to be a prescribed authority and shall not be included in a Department; 
and 
 

(c) a registry or other office of a court (other than a court of Norfolk Island), and 
the staff of such a registry or other office when acting in a capacity as 
members of that staff, shall be taken as a part of the court;  
 

but this Act does not apply to any request for access to a document of the court unless the 
document relates to matters of an administrative nature.   

 
Although the Federal Court is a “prescribed authority” in accordance with paragraph 5(1)(a) of 
the FOI Act, subsection 5(1) makes clear that the only request that can validly be made to the 
Court under the FOI Act is to access a document that relates to “matters of an administrative 
nature”. 
 
The High Court of Australia considered the operation of section 5 of the FOI Act and the 
meaning of the phrase “matters of an administrative nature” in Kline v Official Secretary to the 
Governor General of Australia & Anor (2013) 249 CLR 645; [2013] HCA 52.  In the joint 
judgment dismissing the appeal the Chief Justice and Justices Crennan, Kiefel and Bell 
acknowledged that: 
 

The FOI Act does not apply to any request for access to a document of either a court or a 
specified tribunal, authority or body “unless the document relates to matters of an 
administrative nature”.1 

 
Further, the High Court held:   

1 at [19]. 
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…the exception of a class of document which relates to “matters of an administrative 
nature” connotes documents which concern the management and administration of office 
resources, examples of which were given above. This is a common enough connotation of 
the epithet “administrative”.2   

 
The examples referred to by the High Court were a second category of assistance and support 
provided to the Governor-General by the Office of the Official Secretary. That category of 
support was the management and administration of office resources, such as financial and human 
resources and information technology.3 The first category, which was thereby excluded from the 
management and administration of office resources, included assisting and supporting the 
Governor-General’s discharge of substantive powers and functions.    
 
As relevant, the High Court then held that:  
 

Accordingly, the only documents which courts and specified tribunals, authorities and 
bodies are obliged to open to increased public scrutiny are those documents relating to the 
management and administration of registry and office resources.4   

 
The High Court, in considering the decision of Bienstein v Family Court of Australia5, held that 
decision to be erroneous in suggesting that even documents held by a court which related to 
individual cases might be characterised as documents relating to matters of an administrative 
nature, or that since some powers and functions of a judicial officer were administrative in 
nature, those administrative powers and functions which were not closely related to judicial 
independence would not need protection from the operation of the FOI Act.6 
 
The High Court held that the reasoning in Bienstein accorded no weight to the circumstance that 
a judicial officer is not subject to the operation of the FOI Act, only a registry or office of a court 
or specified tribunal is subject to the operation of the FOI Act, and then only in respect of 
documents relating to administrative matters.7      
 
In a separate judgment, Justice Gageler also dismissed the appeal.  His Honour held that:  
 

The distinction sought to be drawn by the appellant between documents which “relate to 
administrative tasks … to support or assist the exercise of … powers or the [performance] of 
…. functions”, on the one hand, and documents which answer that description but which 
would “disclose the decision-making process involved in the exercise of those powers or 
performance of those functions in a particular matter or context”, on the other, is too fine to 
be sustained.  The true distinction is more robust and more practical.   

 
Matters which do not relate to the provision of logistical support do not become 
“administrative” merely because they are in some way preparatory to an exercise of a 
substantive power or to the performance of a substantive function.8   

 

2 at [41]. 
3 at 13]. 
4 at [47]. 
5 (2008) 170 FCR 382. 
6 at [51]. 
7 at [51]. 
8 at [75] and [76]. 
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1 

External FOI

From:
Sent: Wednesday, 6 January 2021 4:24 PM
To: External FOI
Subject: FOI request

Caution: This is an external email. DO NOT click links or open attachments unless you recognise the sender and know 
the content is safe. 
 
 
Dear Sir/Madam, 
 
For the purposes of the FOI Act, I apply for copy of records relating to the application and granting (including 
reasons for granting) of a  , that was originally filed in my own name 
before said pseudonym was applied by the Court. 
 
I originally sought access to these records via a Party Access to Files request, but was told by a Registry staff member 
in reply that that access only applied to documents filed by the parties (which I already have access to via 
ComCourts) or a transcript (if held on the court file), "not the administrative record of the Court". 
 
As I am the person to whom this pseudonym applies, it is personal information about me. This email address is 
registered as the address for service for myself with the Court. 
 
Warmest Regards 
 

 
 

 

 

 

 

 

984



By email:  

Your Ref: 
Our Ref: 

3 February 2021 

 

Dear , 

Request under the Freedom of Information Act 

I refer to your email to the Federal Court of Australia (Court) of 6 January 2021 requesting 
access to documents under the Freedom of Information Act 1982 (Cth) (FOI Act).    

Your request reads as follows: 

For the purposes of the FOI Act, I apply for copy of records relating to the application and 
granting (including reasons for granting) of a , 
that was originally filed in my own name before said pseudonym was applied by the Court. 

I originally sought access to these records via a Party Access to Files request, but was told by a 
Registry staff member in reply that that access only applied to documents filed by the parties 
(which I already have access to via ComCourts) or a transcript (if held on the court file), "not the 
administrative record of the Court". 

As I am the person to whom this pseudonym applies, it is personal information about me. This 
email address is registered as the address for service for myself with the Court. 

Authorised decision-maker 

I am authorised under section 23 of the FOI Act to make decisions on behalf of the Court in 
relation to requests made under the FOI Act.  

Decision 

I have decided to refuse your FOI request for the reason that the FOI Act does not apply to your 
request due to the operation of subsection 5(1) of the FOI Act. 

Under subsection 5(1) of the FOI Act, the FOI Act only applies to requests for documents of the 
Court where those documents relate to “matters of an administrative nature”. The documents you 
have requested are not documents that relate to “matters of an administrative nature” for the 
purposes of the FOI Act and, on this basis, I have determined that a valid request under the FOI 
Act has not been made.  
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I have taken the following into account in making my decision: 

• the terms of your request; 

• the content of the documents that fall within the scope of your request; 

• the relevant provisions of the FOI Act and case law considering those provisions; 

• the Freedom of Information (Charges) Regulations 1982 (FOI Charges Regulations); 
and 

• the FOI Guidelines issued by the Office of the Australian Information Commissioner 
(FOI Guidelines) 

 
Reasons for Decision 
 
Subsection 5(1) of the FOI Act provides as follows: 
 

For the purposes of this Act:  
 

(a) a court (other than a court of Norfolk Island) shall be deemed to be a prescribed 
authority;  
 

(b) the holder of a judicial office (other than a judicial office in a court of Norfolk 
Island) or other office pertaining to a court (other than a court of Norfolk Island) in 
his or her capacity as the holder of that office, being an office established by the 
legislation establishing the court, shall be deemed not to be a prescribed authority 
and shall not be included in a Department; and 
 

(c) a registry or other office of a court (other than a court of Norfolk Island), and the 
staff of such a registry or other office when acting in a capacity as members of that 
staff, shall be taken as a part of the court;  
 

but this Act does not apply to any request for access to a document of the court unless the 
document relates to matters of an administrative nature.   

 
Although the Federal Court is a “prescribed authority” in accordance with paragraph 5(1)(a) of 
the FOI Act, subsection 5(1) makes clear that the only request that can validly be made to the 
Court under the FOI Act is to access a document that relates to “matters of an administrative 
nature”. 
 
The High Court of Australia considered the operation of section 5 of the FOI Act and the 
meaning of the phrase “matters of an administrative nature” in Kline v Official Secretary to the 
Governor General of Australia & Anor (2013) 249 CLR 645; [2013] HCA 52.  In the joint 
judgment dismissing the appeal the Chief Justice and Justices Crennan, Kiefel and Bell 
acknowledged that: 
 

The FOI Act does not apply to any request for access to a document of either a court or a specified 
tribunal, authority or body “unless the document relates to matters of an administrative nature”.1 

 
Further, the High Court held:   
 

…the exception of a class of document which relates to “matters of an administrative nature” 
connotes documents which concern the management and administration of office resources, examples 
of which were given above. This is a common enough connotation of the epithet “administrative”.2   

1 at [19]. 
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The examples referred to by the High Court were a second category of assistance and support 
provided to the Governor-General by the Office of the Official Secretary. That category of 
support was the management and administration of office resources, such as financial and human 
resources and information technology.3 The first category, which was thereby excluded from the 
management and administration of office resources, included assisting and supporting the 
Governor-General’s discharge of substantive powers and functions.    
 
As relevant, the High Court then held that:  
 

Accordingly, the only documents which courts and specified tribunals, authorities and bodies are 
obliged to open to increased public scrutiny are those documents relating to the management and 
administration of registry and office resources.4   

 
The High Court, in considering the decision of Bienstein v Family Court of Australia5, held that 
decision to be erroneous in suggesting that even documents held by a court which related to 
individual cases might be characterised as documents relating to matters of an administrative 
nature, or that since some powers and functions of a judicial officer were administrative in 
nature, those administrative powers and functions which were not closely related to judicial 
independence would not need protection from the operation of the FOI Act.6 
 
The High Court held that the reasoning in Bienstein accorded no weight to the circumstance that 
a judicial officer is not subject to the operation of the FOI Act, only a registry or office of a court 
or specified tribunal is subject to the operation of the FOI Act, and then only in respect of 
documents relating to administrative matters.7      
 
In a separate judgment, Justice Gageler also dismissed the appeal.  His Honour held that:  
 

The distinction sought to be drawn by the appellant between documents which “relate to 
administrative tasks … to support or assist the exercise of … powers or the [performance] of …. 
functions”, on the one hand, and documents which answer that description but which would 
“disclose the decision-making process involved in the exercise of those powers or performance of 
those functions in a particular matter or context”, on the other, is too fine to be sustained.  The true 
distinction is more robust and more practical.   

 
Matters which do not relate to the provision of logistical support do not become “administrative” 
merely because they are in some way preparatory to an exercise of a substantive power or to the 
performance of a substantive function.8   

 
The documents you have sought are not documents that relate to “matters of an administrative 
nature” as that compound of words has been interpreted by the High Court. They are not 
documents concerning the management and administration of registry and office resources. They 
are documents concerning proceedings of the Court. 
 

2 at [41]. 
3 at 13]. 
4 at [47]. 
5 (2008) 170 FCR 382. 
6 at [51]. 
7 at [51]. 
8 at [75] and [76]. 
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05 February 2021 
 

 
 

By email:   
 
Dear , 
 

Request under the Freedom of Information Act 

I refer to your email to the Federal Court of Australia (Court) of 19 January 2021 requesting 
access to documents under the Freedom of Information Act 1982 (Cth) (FOI Act).    
 
Your request reads as follows: 
 

For the purposes of the FOI Act, I apply for copy of any record of an exhibit list (or other listing 
of evidence received during hearing) in (a proceeding filed in my own name). 

 
Authorised decision-maker 
 
I am authorised under section 23 of the FOI Act to make decisions on behalf of the Court in 
relation to requests made under the FOI Act.  
 
Decision 
 
I have decided to refuse your FOI request for the reason that the FOI Act does not apply to your 
request due to the operation of subsection 5(1) of the FOI Act. 
 
Under subsection 5(1) of the FOI Act, the FOI Act only applies to requests for documents of the 
Court where those documents relate to “matters of an administrative nature”. The documents you 
have requested are not documents that relate to “matters of an administrative nature” and, on this 
basis, I have determined that a valid request under the FOI Act has not been made.  
 
I have taken the following into account in making my decision: 

• the terms of your request; 

• the content of the documents that fall within the scope of your request; 

• the relevant provisions of the FOI Act and case law considering those provisions; 

• the Freedom of Information (Charges) Regulations 1982 (FOI Charges Regulations); 
and 

• the FOI Guidelines issued by the Office of the Australian Information Commissioner 
(FOI Guidelines) 
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Reasons for Decision 
 
Subsection 5(1) of the FOI Act provides as follows: 
 

For the purposes of this Act:  
 

(a) a court (other than a court of Norfolk Island) shall be deemed to be a prescribed 
authority;  
 

(b) the holder of a judicial office (other than a judicial office in a court of Norfolk 
Island) or other office pertaining to a court (other than a court of Norfolk Island) in 
his or her capacity as the holder of that office, being an office established by the 
legislation establishing the court, shall be deemed not to be a prescribed authority 
and shall not be included in a Department; and 
 

(c) a registry or other office of a court (other than a court of Norfolk Island), and the 
staff of such a registry or other office when acting in a capacity as members of that 
staff, shall be taken as a part of the court;  
 

but this Act does not apply to any request for access to a document of the court unless the 
document relates to matters of an administrative nature.   

 
Although the Federal Court is a “prescribed authority” in accordance with paragraph 5(1)(a) of 
the FOI Act, subsection 5(1) makes clear that the only request that can validly be made to the 
Court under the FOI Act is to access a document that relates to “matters of an administrative 
nature”. 
 
The High Court of Australia considered the operation of section 5 of the FOI Act and the 
meaning of the phrase “matters of an administrative nature” in Kline v Official Secretary to the 
Governor General of Australia & Anor (2013) 249 CLR 645; [2013] HCA 52.  In the joint 
judgment dismissing the appeal the Chief Justice and Justices Crennan, Kiefel and Bell 
acknowledged that: 
 

The FOI Act does not apply to any request for access to a document of either a court or a specified 
tribunal, authority or body “unless the document relates to matters of an administrative nature”.1 

 
Further, the High Court held:   
 

…the exception of a class of document which relates to “matters of an administrative nature” 
connotes documents which concern the management and administration of office resources, examples 
of which were given above. This is a common enough connotation of the epithet “administrative”.2   

 
The examples referred to by the High Court were a second category of assistance and support 
provided to the Governor-General by the Office of the Official Secretary. That category of 
support was the management and administration of office resources, such as financial and human 
resources and information technology.3 The first category, which was thereby excluded from the 
management and administration of office resources, included assisting and supporting the 
Governor-General’s discharge of substantive powers and functions.    
 

1 at [19]. 
2 at [41]. 
3 at 13]. 
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As relevant, the High Court then held that:  
 

Accordingly, the only documents which courts and specified tribunals, authorities and bodies are 
obliged to open to increased public scrutiny are those documents relating to the management and 
administration of registry and office resources.4   

 
The High Court, in considering the decision of Bienstein v Family Court of Australia5, held that 
decision to be erroneous in suggesting that even documents held by a court which related to 
individual cases might be characterised as documents relating to matters of an administrative 
nature, or that since some powers and functions of a judicial officer were administrative in 
nature, those administrative powers and functions which were not closely related to judicial 
independence would not need protection from the operation of the FOI Act.6 
 
The High Court held that the reasoning in Bienstein accorded no weight to the circumstance that 
a judicial officer is not subject to the operation of the FOI Act, only a registry or office of a court 
or specified tribunal is subject to the operation of the FOI Act, and then only in respect of 
documents relating to administrative matters.7      
 
In a separate judgment, Justice Gageler also dismissed the appeal.  His Honour held that:  
 

The distinction sought to be drawn by the appellant between documents which “relate to 
administrative tasks … to support or assist the exercise of … powers or the [performance] of …. 
functions”, on the one hand, and documents which answer that description but which would 
“disclose the decision-making process involved in the exercise of those powers or performance of 
those functions in a particular matter or context”, on the other, is too fine to be sustained.  The true 
distinction is more robust and more practical.   

 
Matters which do not relate to the provision of logistical support do not become “administrative” 
merely because they are in some way preparatory to an exercise of a substantive power or to the 
performance of a substantive function.8   

 
The document you have sought, being ‘exhibit list (or any other listing of evidence received 
during hearing) in VID416/2017’, are not documents that relate to “matters of an administrative 
nature” as that compound of words has been interpreted by the High Court. They are not 
documents concerning the management and administration of registry and office resources. They 
are documents concerning proceedings of the Court. 
 
Charges 
 
You have not been charged for the processing of your request. 
 
Your Review Rights 
 
If you are dissatisfied with my decision, you may apply for internal review or to the Information 
Commissioner for review of those decisions. The decision maker encourages you to seek internal 
review as a first step as it may provide a more rapid resolution of your concerns.  
 

4 at [47]. 
5 (2008) 170 FCR 382. 
6 at [51]. 
7 at [51]. 
8 at [75] and [76]. 
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From:
To: External FOI
Subject:
Date: Thursday, 4 March 2021 12:20:20 PM

Caution: This is an external email. DO NOT click links or open attachments unless you recognise the sender
and know the content is safe.

Dear Sir/Madam,

I would like to make an application for the purposes of the FOI Act and seek copies of the following:

All  documentation including notes,  emails, letters, telephone records of any conversation between the court
concerning the above matter and in particular concerning the original decision to  delay  this hearing that was
originally set to be heard in April 26 2021 before Anderson J .

All  records between the representatives of the  Commonwealth of Australia (Australian Taxation Office)
directly or indirectly  affecting the decision to change to original court hearing date relating to the matter of
Harilaos Serpanos vs Commonwealth of Australia due to be heard in the Federal Circuit Court  now on the 17
June 2021

Please send documents to
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1 April 2021 
 
 

 
4 Maldon Court 
Wheelers Hill Vic 3150 
 
 
By email:  
 
 
 
Dear , 
 

Request under the Freedom of Information Act 

I refer to your email to the Federal Court of Australia (Court) of 4 March 2021 requesting 
access to documents under the Freedom of Information Act 1982 (Cth) (FOI Act).   
Specifically, you have requested the following: 
 

All documentation including notes, emails, letters, telephone records of any conversation 
between the court concerning the above matter and in particular concerning the original 
decision to delay this hearing that was originally set to be heard in April 26 2021 before 
Anderson J. 
 
All records between the representatives of the  Commonwealth of Australia (Australian 
Taxation Office) directly or indirectly affecting the decision to change to original court 
hearing date relating to the matter of Harilaos Serpanos vs Commonwealth of Australia due 
to be heard in the Federal Circuit Court now on the 17 June 2021 

 
Authorised decision-maker 
 
I am authorised under section 23 of the FOI Act to make decisions on behalf of the Court in 
relation to requests made under the FOI Act.  
 
Decision 
 
I have decided to refuse your FOI request for the reason that the FOI Act does not apply to 
your request due to the operation of subsection 5(1) of the FOI Act. 
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Under subsection 5(1), it is only open to you to make a request for documents under the FOI 
Act that relate to “matters of an administrative nature”. The documents you have requested 
are not documents that relate to “matters of an administrative nature” and, on this basis, I 
have determined that a valid request under the FOI Act has not been made.  
 
I have taken the following into account in making my decision: 

• the terms of your request; 

• the content of the documents that fall within the scope of your request; 

• the relevant provisions of the FOI Act and case law considering those provisions; 

• the Freedom of Information (Charges) Regulations 1982 (FOI Charges 
Regulations); and 

• the FOI Guidelines issued by the Office of the Australian Information Commissioner 
(FOI Guidelines) 

 
Reasons for Decision 
 
The FOI Act has a very limited application to the Court.1 Although the Federal Court is a 
“prescribed authority” in accordance with paragraph 5(1)(a) of the FOI Act, subsection 5(1) 
makes clear that the only request that can validly be made to the Court under the FOI Act is to 
access a document that relates to “matters of an administrative nature”. 
 
Subsection 5(1) of the FOI Act provides as follows: 
 

For the purposes of this Act:  
 

(a) a court (other than a court of Norfolk Island) shall be deemed to be a prescribed 
authority;  
 

(b) the holder of a judicial office (other than a judicial office in a court of Norfolk 
Island) or other office pertaining to a court (other than a court of Norfolk Island) 
in his or her capacity as the holder of that office, being an office established by 
the legislation establishing the court, shall be deemed not to be a prescribed 
authority and shall not be included in a Department; and 
 

(c) a registry or other office of a court (other than a court of Norfolk Island), and 
the staff of such a registry or other office when acting in a capacity as members 
of that staff, shall be taken as a part of the court;  
 

but this Act does not apply to any request for access to a document of the court unless the 
document relates to matters of an administrative nature.   

 
The High Court of Australia considered the operation of section 5 of the FOI Act and the 
meaning of the phrase “matters of an administrative nature” in Kline v Official Secretary to 
the Governor General of Australia & Anor (2013) 249 CLR 645; [2013] HCA 52.  In the 
joint judgment dismissing the appeal the Chief Justice and Justices Crennan, Kiefel and Bell 
acknowledged that: 
 

1 paragraphs 2.8 – 2.10 of the FOI Guidelines 
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The FOI Act does not apply to any request for access to a document of either a court or a 
specified tribunal, authority or body “unless the document relates to matters of an 
administrative nature”.2 

 
Further, the High Court held:   
 

…the exception of a class of document which relates to “matters of an administrative nature” 
connotes documents which concern the management and administration of office resources, 
examples of which were given above. This is a common enough connotation of the epithet 
“administrative”.3   

 
The examples referred to by the High Court were a second category of assistance and support 
provided to the Governor-General by the Office of the Official Secretary. That category of 
support was the management and administration of office resources, such as financial and 
human resources and information technology.4 The first category, which was thereby 
excluded from the management and administration of office resources, included assisting and 
supporting the Governor-General’s discharge of substantive powers and functions.    
 
As relevant, the High Court then held that:  
 

Accordingly, the only documents which courts and specified tribunals, authorities and bodies 
are obliged to open to increased public scrutiny are those documents relating to the 
management and administration of registry and office resources.5   

 
The High Court, in considering the decision of Bienstein v Family Court of Australia6, held 
that decision to be erroneous in suggesting that even documents held by a court which related 
to individual cases might be characterised as documents relating to matters of an 
administrative nature, or that since some powers and functions of a judicial officer were 
administrative in nature, those administrative powers and functions which were not closely 
related to judicial independence would not need protection from the operation of the FOI 
Act.7 
 
The High Court held that the reasoning in Bienstein accorded no weight to the circumstance 
that a judicial officer is not subject to the operation of the FOI Act, only a registry or office of 
a court or specified tribunal is subject to the operation of the FOI Act, and then only in 
respect of documents relating to administrative matters.8      
 
In a separate judgment, Justice Gageler also dismissed the appeal.  His Honour held that:  
 

The distinction sought to be drawn by the appellant between documents which “relate to 
administrative tasks … to support or assist the exercise of … powers or the [performance] of …. 
functions”, on the one hand, and documents which answer that description but which would 
“disclose the decision-making process involved in the exercise of those powers or performance 
of those functions in a particular matter or context”, on the other, is too fine to be sustained.  
The true distinction is more robust and more practical.   

2 at [19] 
3 at [41] 
4 at 13] 
5 at [47] 
6 (2008) 170 FCR 382 
7 at [51] 
8 at [51] 
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Matters which do not relate to the provision of logistical support do not become 
“administrative” merely because they are in some way preparatory to an exercise of a 
substantive power or to the performance of a substantive function.9   

 
The documents you have sought are not documents that relate to “matters of an 
administrative nature” as that compound of words has been interpreted by the High Court. 
They are not documents concerning the management and administration of registry and office 
resources but, rather, are documents concerning Court proceedings. 
 
Since requests for access can only be made for documents relating to “matters of an 
administrative nature”, I have determined that your FOI request has not been validly made 
under the FOI Act.  
 
Charges 
 
You have not been charged for the processing of your request. 
 
Your Review Rights 
 
If you are dissatisfied with my decision, you may apply for internal review or to the 
Information Commissioner for review of those decisions. The decision maker encourages you 
to seek internal review as a first step as it may provide a more rapid resolution of your 
concerns.  
 
Internal review 
 
Under section 54 of the FOI Act, you may apply in writing to the Court for an internal review 
of this decision. The internal review application must be made within 30 days of the date of 
this letter.  
 
Where possible, please attach reasons why you believe review of the decision is necessary. 
The internal review will be carried out by another officer within 30 days.  
 
Information Commissioner review 
 
Under section 54L of the FOI Act, you may apply to the Australia Information Commissioner 
to review my decision. An application for review by the Information Commissioner must be 
made in writing within 60 days of the date of this letter and be lodged in one of the following 
ways: 
 
 online: https://forms.business.gov.au/aba/oaic/foi-review-/  
 email: enquiries@oaic.gov.au 
 post: GPO Box 2999, Canberra ACT 2601 
 in person: Level 3, 175 Pitt Street, Sydney NSW 
 
 

9 at [75] and [76] 
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From:
To: External FOI; 
Subject:
Date: Thursday, 1 April 2021 9:30:41 PM
Attachments: 2021 04 01 - Response to FOI request - Serpanos.pdf

Caution: This is an external email. DO NOT click links or open attachments unless you recognise the sender and
know the content is safe. 

Dear sir/madam,

I would like to seek an internal review of the decision made by Registrar Mr Hammerton
Cole.

My reason for a review is because i am a party to the proceedings against the
Commonwealth of Australia (ATO) and I am entitled under Rule 2.32 of the Federal Court
Rules 2011 (Cth) to inspect any document that is relevant to my proceedings against the
Commonwealth of Australia (ATO) concerning myself .

I am requesting once again inspection of any correspondence with the Australian Taxation
Office in relation to the delay and or deferring of my original hearing date that was set
down for hearing in April 2021 and then deferred to March 2022. Resulting in an
application made for the matter to be bought back for hearing on the 17 June 2021 by
myself.

I base my review upon the principles of “open Justice” being seen to be done and nothing
is withheld that impacts upon myself as the party to the proceedings.

I am not seeking any documents relating to the decision on the original hearing date in
April 2021, but any documentation relating to any communications made between the
court and the ATO (if there are any ) that resulted or influenced the deferral of the change
of hearing dates.

I implore you to please reconsider my request once again.

Kind regards

1 April 2021.
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Telephone: (02) 9230 8567 FEDERAL COURT OF AUSTRALIA 
  
Your Ref: 
Our Ref:  


LEVEL 17 
LAW COURTS BUILDING 


QUEENS SQUARE 
SYDNEY NSW 2000 


 
 
 
 
1 April 2021 
 
 
Mr Harilaos Serpanos 
4 Maldon Court 
Wheelers Hill Vic 3150 
 
 
By email: harilaos66@bigpond.com 
 
 
 
Dear Mr Serpanos, 
 


Request under the Freedom of Information Act 


I refer to your email to the Federal Court of Australia (Court) of 4 March 2021 requesting 
access to documents under the Freedom of Information Act 1982 (Cth) (FOI Act).   
Specifically, you have requested the following: 
 


All documentation including notes, emails, letters, telephone records of any conversation 
between the court concerning the above matter and in particular concerning the original 
decision to delay this hearing that was originally set to be heard in April 26 2021 before 
Anderson J. 
 
All records between the representatives of the  Commonwealth of Australia (Australian 
Taxation Office) directly or indirectly affecting the decision to change to original court 
hearing date relating to the matter of Harilaos Serpanos vs Commonwealth of Australia due 
to be heard in the Federal Circuit Court now on the 17 June 2021 


 
Authorised decision-maker 
 
I am authorised under section 23 of the FOI Act to make decisions on behalf of the Court in 
relation to requests made under the FOI Act.  
 
Decision 
 
I have decided to refuse your FOI request for the reason that the FOI Act does not apply to 
your request due to the operation of subsection 5(1) of the FOI Act. 
 



mailto:harilaos66@bigpond.com
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Under subsection 5(1), it is only open to you to make a request for documents under the FOI 
Act that relate to “matters of an administrative nature”. The documents you have requested 
are not documents that relate to “matters of an administrative nature” and, on this basis, I 
have determined that a valid request under the FOI Act has not been made.  
 
I have taken the following into account in making my decision: 


• the terms of your request; 


• the content of the documents that fall within the scope of your request; 


• the relevant provisions of the FOI Act and case law considering those provisions; 


• the Freedom of Information (Charges) Regulations 1982 (FOI Charges 
Regulations); and 


• the FOI Guidelines issued by the Office of the Australian Information Commissioner 
(FOI Guidelines) 


 
Reasons for Decision 
 
The FOI Act has a very limited application to the Court.1 Although the Federal Court is a 
“prescribed authority” in accordance with paragraph 5(1)(a) of the FOI Act, subsection 5(1) 
makes clear that the only request that can validly be made to the Court under the FOI Act is to 
access a document that relates to “matters of an administrative nature”. 
 
Subsection 5(1) of the FOI Act provides as follows: 
 


For the purposes of this Act:  
 


(a) a court (other than a court of Norfolk Island) shall be deemed to be a prescribed 
authority;  
 


(b) the holder of a judicial office (other than a judicial office in a court of Norfolk 
Island) or other office pertaining to a court (other than a court of Norfolk Island) 
in his or her capacity as the holder of that office, being an office established by 
the legislation establishing the court, shall be deemed not to be a prescribed 
authority and shall not be included in a Department; and 
 


(c) a registry or other office of a court (other than a court of Norfolk Island), and 
the staff of such a registry or other office when acting in a capacity as members 
of that staff, shall be taken as a part of the court;  
 


but this Act does not apply to any request for access to a document of the court unless the 
document relates to matters of an administrative nature.   


 
The High Court of Australia considered the operation of section 5 of the FOI Act and the 
meaning of the phrase “matters of an administrative nature” in Kline v Official Secretary to 
the Governor General of Australia & Anor (2013) 249 CLR 645; [2013] HCA 52.  In the 
joint judgment dismissing the appeal the Chief Justice and Justices Crennan, Kiefel and Bell 
acknowledged that: 
 


                                                 
1 paragraphs 2.8 – 2.10 of the FOI Guidelines 
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The FOI Act does not apply to any request for access to a document of either a court or a 
specified tribunal, authority or body “unless the document relates to matters of an 
administrative nature”.2 


 
Further, the High Court held:   
 


…the exception of a class of document which relates to “matters of an administrative nature” 
connotes documents which concern the management and administration of office resources, 
examples of which were given above. This is a common enough connotation of the epithet 
“administrative”.3   


 
The examples referred to by the High Court were a second category of assistance and support 
provided to the Governor-General by the Office of the Official Secretary. That category of 
support was the management and administration of office resources, such as financial and 
human resources and information technology.4 The first category, which was thereby 
excluded from the management and administration of office resources, included assisting and 
supporting the Governor-General’s discharge of substantive powers and functions.    
 
As relevant, the High Court then held that:  
 


Accordingly, the only documents which courts and specified tribunals, authorities and bodies 
are obliged to open to increased public scrutiny are those documents relating to the 
management and administration of registry and office resources.5   


 
The High Court, in considering the decision of Bienstein v Family Court of Australia6, held 
that decision to be erroneous in suggesting that even documents held by a court which related 
to individual cases might be characterised as documents relating to matters of an 
administrative nature, or that since some powers and functions of a judicial officer were 
administrative in nature, those administrative powers and functions which were not closely 
related to judicial independence would not need protection from the operation of the FOI 
Act.7 
 
The High Court held that the reasoning in Bienstein accorded no weight to the circumstance 
that a judicial officer is not subject to the operation of the FOI Act, only a registry or office of 
a court or specified tribunal is subject to the operation of the FOI Act, and then only in 
respect of documents relating to administrative matters.8      
 
In a separate judgment, Justice Gageler also dismissed the appeal.  His Honour held that:  
 


The distinction sought to be drawn by the appellant between documents which “relate to 
administrative tasks … to support or assist the exercise of … powers or the [performance] of …. 
functions”, on the one hand, and documents which answer that description but which would 
“disclose the decision-making process involved in the exercise of those powers or performance 
of those functions in a particular matter or context”, on the other, is too fine to be sustained.  
The true distinction is more robust and more practical.   


                                                 
2 at [19] 
3 at [41] 
4 at 13] 
5 at [47] 
6 (2008) 170 FCR 382 
7 at [51] 
8 at [51] 
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Matters which do not relate to the provision of logistical support do not become 
“administrative” merely because they are in some way preparatory to an exercise of a 
substantive power or to the performance of a substantive function.9   


 
The documents you have sought are not documents that relate to “matters of an 
administrative nature” as that compound of words has been interpreted by the High Court. 
They are not documents concerning the management and administration of registry and office 
resources but, rather, are documents concerning Court proceedings. 
 
Since requests for access can only be made for documents relating to “matters of an 
administrative nature”, I have determined that your FOI request has not been validly made 
under the FOI Act.  
 
Charges 
 
You have not been charged for the processing of your request. 
 
Your Review Rights 
 
If you are dissatisfied with my decision, you may apply for internal review or to the 
Information Commissioner for review of those decisions. The decision maker encourages you 
to seek internal review as a first step as it may provide a more rapid resolution of your 
concerns.  
 
Internal review 
 
Under section 54 of the FOI Act, you may apply in writing to the Court for an internal review 
of this decision. The internal review application must be made within 30 days of the date of 
this letter.  
 
Where possible, please attach reasons why you believe review of the decision is necessary. 
The internal review will be carried out by another officer within 30 days.  
 
Information Commissioner review 
 
Under section 54L of the FOI Act, you may apply to the Australia Information Commissioner 
to review my decision. An application for review by the Information Commissioner must be 
made in writing within 60 days of the date of this letter and be lodged in one of the following 
ways: 
 
 online: https://forms.business.gov.au/aba/oaic/foi-review-/  
 email: enquiries@oaic.gov.au 
 post: GPO Box 2999, Canberra ACT 2601 
 in person: Level 3, 175 Pitt Street, Sydney NSW 
 
 


                                                 
9 at [75] and [76] 
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More information about the Information Commissioner review is available on the Officer of 
the Australian Information Commissioner website. Go to www.oaic.gov.au/freedom-of-
information/foi-reviews.  
 
Yours sincerely 
 


 
 
C Hammerton Cole 
Registrar 
 
 
 



http://www.oaic.gov.au/freedom-of-information/foi-reviews

http://www.oaic.gov.au/freedom-of-information/foi-reviews
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My reason for a review is because  to the proceedings against the Commonwealth of Australia 
 and I am entitled under Rule 2.32 of the Federal Court Rules 2011 (Cth) to inspect any document that 

is relevant to my proceedings against the Commonwealth of Australia (ATO) concerning myself Harilaos 
Serpanos. 
 
I am requesting once again inspection of any correspondence with the  in relation 
to the delay and or deferring of my original hearing date that was set down for hearing in April 2021 and 
then deferred to March 2022.  Resulting in an application made for the matter to be brought back for hearing 
on the 17 June 2021 by myself. 
 
I base my review upon the principles of “open Justice” being seen to be done and nothing is withheld that 
impacts upon myself as the party to the proceedings. 
 
I am not seeking any documents relating to the decision on the original hearing date in April 2021, but any 
documentation relating to any communications made between the court and the  (if there are any) that 
resulted or influenced the deferral of the change of hearing dates. 
 

Summary of Decision on Internal Review 
For the reasons set out below, after reconsidering your request received by the Court on 1 April 
2021, and Registrar Hammerton Cole’s access refusal decision, I have decided to refuse access 
to the documentation requested in your FOI request dated 4 March 2021.  Pursuant to section 
5 of the FOI Act, the FOI Act does not apply to the documents to which you seek access.     

Materials taken into account 
I have taken the following material into account in making my decision: 

• your FOI request of 4 March 2021; 
• Registrar Hammerton Cole’s letter to you dated 1 April 2021 (Annexure 1); 
• your internal review request dated 1 April 2021; 
• the FOI Act; 
• the guidelines issued by the Australian Information Commissioner under section 93A 

of the FOI Act; and 
• relevant case law. 

Reasons for internal review decision 
In the access refusal decision, Registrar Hammerton Cole explained the limited application that 
the FOI Act has to the Federal Court. In particular, Registrar Hammerton Cole explained that 
the FOI Act does not apply to any request for access to a document of the Court unless the 
document relates to matters of an administrative nature1. 
 
Registrar Hammerton Cole also explained that both the High Court of Australia and the Full 
Court of the Federal Court had considered the phrase ‘matters of an administrative nature’ in 
the context of the FOI Act and determined its scope. 
 
Further, the Registrar also explained that while although the Federal Court is a “prescribed 
authority” for the purposes of the FOI Act2, the only request that can validly be made to it 
under the FOI Act is to access “a document that relates to matters of an administrative nature”3.     
 

1 section 5 FOI Act 
2 Paragraph 5(1)(a) FOI Act 
3 section 5 FOI Act 
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The law in respect of what constitutes a document that relates to matters of an administrative 
nature is clear. Registrar Hammerton Cole clearly outlined the relevant case law in her 
response.  Namely, the decision of the High Court in Kline v Official Secretary to the Governor-
General [2013] HCA 52. 

The documents sought by you are not documents that relate to matters of an administrative 
nature for the purposes of section 5 of the FOI Act.  I adopt Registrar Hammerton Cole’s 
conclusion that the documents sought in your FOI request dated 4 March 2021 are not 
documents that relate to matters of an administrative nature.  

Inspection request 
Along with your request for an internal review, you also noted the following: 

My reason for a review is because i am a party to the proceedings against the Commonwealth of Australia 
(ATO) and I am entitled under Rule 2.32 of the Federal Court Rules 2011 (Cth) to inspect any document that 
is relevant to my proceedings against the Commonwealth of Australia (ATO) concerning myself Harilaos 
Serpanos. 

Access to documents relating to proceedings in the Court are governed by the Federal Court 
of Australia Act 1976 (Cth) and the Federal Court Rules 2011 (Cth).  The procedures for access 
to documents pursuant to the Federal Court Rules are separate and distinct from those relating 
to requests under the FOI Act. Information on accessing court files can be found on the Federal 
Court of Australia’s website at https://www.fedcourt.gov.au/services/access-to-files-and-
transcripts.   

Specifically, requests for documents that are part of a court file may be made pursuant to 
Division 2.4 of the Federal Court Rules 2011.  More information on accessing documents on 
a court file can be found on the Federal Court’s website at: 
https://www.fedcourt.gov.au/services/access-to-files-and-transcripts/court-documents. 

I also note that the Court’s case management system indicates that you are legally represented. 
Your legal representation can provide further information and assistance about inspecting a 
court file.   

Charges 
You have not been charged for the processing of your request. 

Your review rights 
If you are dissatisfied with my decision, you may apply to the Australian Information 
Commissioner for review. An application for review by the Information Commissioner must 
be made in writing within 60 days of the date of this letter, and be lodged in one of the following 
ways: 

online: https://forms.business.gov.au/smartforms/servlet/SmartForm.html?formCode=ICR_10 
email: FOIDR@oaic.gov.au  
post: GPO Box 5218, Sydney  NSW  2001 
in person: Level 3, 175 Pitt Street, Sydney  NSW  2000 
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More information about Information Commissioner review is available on the Office of the 
Australian Information Commissioner website at https://www.oaic.gov.au/freedom-of-
information/reviews-and-complaints/information-commissioner-review/. 
 
Yours sincerely 
 

Scott Tredwell 
Acting Deputy Principal Registrar 
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From:
To: External FOI
Subject: Freedom of Information request - Request for access to employment documents
Date: Monday, 15 March 2021 9:04:02 AM

Caution: This is an external email. DO NOT click links or open attachments unless you recognise the sender
and know the content is safe.

Dear Federal Court of Australia,

I request documents under the FOI Act.

Notices, decisions and documents issued under the FOI Act in response to this request can be sent to me by
return email (through the ).

It is my understanding that there has been an officer responsible for publishing listings of proceedings in the
New South Wales District Registry of the Federal Court of Australia (NSWDR) since at least 1 January 2010.
The officer has, informally, been referred to as, among other things, the listings officer, listings manager,
listings coordinator, senior court officer, listings and events manager or court support coordinator by people in
the NSWDR.

Part 1

I would like access to any and all documents, from 1 January 2010 to the date of this request, that could
reasonably be described as a formal position description of the work that the officer responsible for publishing
listings of proceedings in the NSWDR was, and is, required to do.

Any position descriptions would, or should, contain the group of duties that the officer responsible for
publishing listings of proceedings in the NSWDR was, and is, required to do. It may also contain the formal
position titles of that officer, the classification of that officer (e.g. FCS5 or APS5) and the nature of that
officer’s engagement (e.g. ongoing APS employee, non-ongoing APS employee).

Past 2

I would like access to the set of documents that, broadly speaking, correspond to the role evaluation report that
would have been, or should have been, prepared when a vacancy first existed for someone to undertake the
duties of the officer responsible for publishing listings of proceedings in the NSWDR.

I would also like access to the set of documents, in existence from 1 January 2010 to the date of this request,
that, broadly speaking, correspond to the role evaluation report that would have been, or should have been,
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prepared, and updated, in respect of the role undertaken by the officer responsible for publishing listings of
proceedings in the NSWDR.

Based on my understanding on what a role evaluation report should contain (that understanding is informed by
the Role Evaluation Guidance and Tool, issued by the Australian Public Service Commission in 2014), please
ensure that the documents furnished in response to Part 2 of this request contain the following information:

• job title;

• evaluation date;

• name of the person responsible for conducting the evaluation;

• name of the person responsible for any past role evaluations in respect of the officer responsible for
publishing listings of proceedings in the NSWDR;

• role status (new or existing);

• date of role creation;

• primary purposes / main objectives of the role;

• list of sources of information and evidence that has been used to inform the evaluation of the role of the
person responsible for publishing listings of proceedings in the NSWDR;

• information about evaluation factors, including scores and explanations of rationale or evidence adopted,
in respect of the following factors: knowledge application, accountability, scope and complexity, guidance,
decision-making, problem solving, contacts and relationships, management responsibility, and resource
accountability;

• the approval of the Agency Head or relevant delegate in respect of the classification level assigned to the
role of the person responsible for publishing listings of proceedings in the NSWDR;

• the signature of the Agency Head or relevant delegate on the role evaluation report; and

• the date that the role evaluation report was signed.

In the event that the Agency Head or the Agency Head’s delegate in the Federal Court of Australia has, for
some reason, refused to adopt the Australian Public Service Commission’s evaluation template to conduct role
evaluations, please ensure that any and all documents relating to role evaluations in respect of duties undertaken
by the person responsible for publishing listings of proceedings in the NSWDR, from 1 January 2010 to the date
of this request, are granted access to. Even if the documents you have access to do not each contain the
information that should be recorded on a role evaluation report prepared by a diligent public servant, please
grant access to any and all documents relating to role evaluations in respect of duties undertaken by the person
responsible for publishing listings of proceedings in the NSWDR, from 1 January 2010 to the date of this
request. I will aggregate the information contained in those documents to form a complete picture of the role
evaluation.

Part 3

A vacancy notice for the position of listings coordinator in the NSWDR was published in the Public Service
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Gazette. The relevant issue was issue number  The relevant vacancy number was . The
role was classified at the APS5 classification and the nature of engagement was set as ongoing. To the extent
that the decision maker does not believe that the documents that are to be requested are covered by Parts 1 and 2
of this request, please grant access to the position description associated with vacancy , as well as
the role evaluation report associated with vacancy .

If a role evaluation report was not prepared for vacancy , contrary to the appropriate practices that
inform the way that an Agency Head or delegate should prepare evaluation reports, please provide access to any
and all documents and records that shed light on the following information, in relation to role of listings
coordinator:

•       job title;

•       evaluation date;

•       name of the person responsible for conducting the evaluation for the listings coordinator role;

•       name of the person responsible for any past role evaluations in respect of the officer responsible for
publishing listings of proceedings in the NSWDR;

•       role status (new or existing);

•       date of role creation;

•       primary purposes / main objectives of the listing coordinator role;

•       list of sources of information and evidence that has been used to inform the evaluation of the role of the
listings coordinator;

•       information about evaluation factors, including scores and explanations of rationale or evidence adopted,
in respect of the following factors: knowledge application, accountability, scope and complexity, guidance,
decision-making, problem solving, contacts and relationships, management responsibility, and resource
accountability;

•       the name and position of the person who approved the classification level assigned to the listings
coordinator role;

•       the date on which the relevant person approved the classification of the listings coordinator role.

•       the name and position of the person who approved the nature of engagement (i.e. ongoing APS employee)
in respect of the listings coordinator role; and

•       the date on which the relevant person approved the nature of engagement of the listings coordinator role.

Part 4

Subject to what follows in the paragraph immediately below, I would like access to any and all vacancy notices,
from 1 January 2010 to the date of this request, published in the Public Service Gazette in respect of the role of
the officer responsible for publishing listings of proceedings in the NSWDR.

You do not need to provide me with access to vacancy , which was published in the Public Service
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From:
To: External FOI
Subject: Freedom of Information request - Request for access to documents
Date: Saturday, 27 March 2021 3:26:39 PM

Caution: This is an external email. DO NOT click links or open attachments unless you recognise the sender
and know the content is safe.

Dear Federal Court of Australia,

I am submitting this request under the FOI Act 1982.

A vacancy notice for the position of Listings Coordinator in the NSW District Registry of the Federal Court was
published in the Public Service Gazette. The relevant issue was number . The relevant vacancy
number was  I would like access to the selection report relating to the successful candidate for the
Listings Coordinator position in the NSW District Registry of the Federal Court.

Please do not hesitate to redact the name of the successful candidate from the selection report, but please ensure
that the reasons of the selection panel are not redacted. Please also ensure that any date information, the names
of the members of the selection panel and any signatures that members of the selection panel have applied to the
selection report are not redacted from the selection report. Notices, decisions and documents issued under the
FOI Act in response to this request can be sent to me by return email.
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From:
To: External FOI
Subject: FOI Request - Access to documents
Date: Monday, 19 April 2021 12:16:40 PM

Caution: This is an external email. DO NOT click links or open attachments unless you recognise the sender and
know the content is safe. 

I request documents under the FOI Act 1982.
 
Notices, decisions and documents issued under the FOI Act in response to this request can be
sent to me by return email.
 
I started working in the NSW District Registry of the Federal Court in . When I first
started working in the NSW District Registry of the Federal Court I was a casual, non-ongoing
court officer. During my almost decade of service in the NSW District Registry of the Federal
Court, several people were responsible for the publication of listings information in respect of
proceedings in the NSW District Registry of the Federal Court. There was an analogous position
in the Victoria District Registry of the Federal Court. Among those who held the analogous
position was .
 
During my time working in the NSW District Registry of the Federal Court, there has always been
an officer responsible for publishing listings of proceedings in the Victoria District Registry of the
Federal Court. Those officers should have done so on a full-time basis because the duties have
ever had to be performed on a full-time basis. In other words, the duties were not irregular or
intermittent.
 
I would like access to the following documents.
 
PART 1
 
I would like access to the contract of employment provided to .
 
In the event that  was engaged on a short term, irregular or intermittent basis,
please also provide any extensions of contracts of engagement provided by the Agency Head, or
the Agency Head’s delegate, of the relevant agency.
 
You are welcome to redact personal details such as  address, telephone number and
email address. Please do not redact details relating to the classification of the role (eg. APS 5),
the nature of the engagement (eg. ongoing or non-ongoing) and any date information. Please
also do not redact the name of the Agency Head or delegate who offered the contract of
employment. To the extent that extensions to the contract of employment were offered to 

, please do not redact the name of the Agency Head or Delegate who offered the
extension and please do not redact the dates relating to any of those extensions.
 
Please also provide the position description, role evaluation report, and to the extent that it
applies, the vacancy notice published in the Public Service Gazette that correspond to the
contract of employment, or, to the extent applicable, extensions of engagements, entered into
by .
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PART 2
 
To the extent that , or anybody else undertaking the role of the officer responsible
for publishing listings in the Victoria District Registry of the Federal Court, was engaged on a non-
ongoing basis at any time from 1 January 2010 to the date of this request, please provide any
documents recording the views of the Agency Head, or his or her delegate, as to why the person
undertaking the role of the officer responsible for publishing listings should have been engaged
on a non-ongoing basis. Please also provide any documents containing records made by the
Agency Head or his delegate in furtherance of Regulation 3.5 of the Public Service Regulations
1999 as to the reasonable estimate of the time required for the performance of the duties of the
officer responsible for publishing listings in the Victoria District Registry of the Federal Court on a
non-ongoing basis.
 
Sincerely,
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From:
Sent: Wednesday, 12 May 2021 10:43 AM
To: 
Cc: 

Subject: RE:
 
Caution: This is an external email. DO NOT click links or open attachments unless you recognise the sender and
know the content is safe.

Hi Andrew
 
Apologies for the delay in coming back to you – does not press his outstanding FOI
requests.
 
 
Regards
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From:
To: External FOI
Cc:
Subject: Freedom of information request
Date: Friday, 19 March 2021 12:08:41 PM

UNCLASSIFIED

Good Afternoon Scott,
 
I am writing a request under the purpose of the Freedom of Information Act under section 11A
‘Access of documents on request’ in accordance with subsection 15(2).
 
My freedom of information request pertains to my personal HR documents on record with the
Federal Court of Australia (FCA). I wish to obtain copies of ALL documents on my HR file as an
employee permitted under the Privacy Act and the Office of the Australian Information
Commissioner . This request is inclusive of the investigation I was subject to for workplace
bullying in 2019 . This information is not subject to the archives act nor public interest exemption
or Part IV of the Act for exempt documents.
 
Please let me know if there is a cost involved, as I do not believe this applies in this instance in
providing these documents, as these documents relate to myself personally my understanding is
there is no cost involved.
 
These documents and any further communication in regards to this request can be sent
electronically to or I can be contacted on
 
Kind Regards 
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1 April 2021 
 
 
Ms

 
 
By email:
 
 
Dear
 

Request for access to documents under the Freedom of Information Act 1982 

I acknowledge receipt of your request, dated 19 March 2021 and communicated by email to 
the Federal Court of Australia (the Court), for access to documents under the Freedom of 
Information Act 1982 (Cth) (FOI Act). Specifically, you have requested the following: 
 

My freedom of information request pertains to my personal HR documents on record with the 
Federal Court of Australia (FCA). I wish to obtain copies of ALL documents on my HR file as 
an employee permitted under the Privacy Act and the Office of the Australian Information 
Commissioner. This request is inclusive of the investigation I was subject to for workplace 
bullying in 2019. This information is not subject to the archives act nor public interest 
exemption or Part IV of the Act for exempt documents.  

 
Under subsection 15A(2) the FOI Act, where there are “established procedures in an agency” 
for past or present employees to access their personnel records, the person wishing to obtain 
access to their personnel records must first utilise those established procedures rather than 
applying under the FOI Act for access to such records. Subsection 15A(2) provides:  

              Where: 
                     (a)  there are established procedures in an agency (apart from those provided for by this 

Act) in accordance with which a request may be made by an employee of the 
agency for access to his or her personnel records; and 

                     (b)  a person who is or was an employee of the agency wishes to obtain access to his or 
her personnel records; 

the person must not apply under section 15 for access to such records unless the person: 
                     (c)  has made a request for access to the records in accordance with the procedures 

referred to in paragraph (a); and 
                     (d)  either: 
                              (i)  is not satisfied with the outcome of the request; or 
                             (ii)  has not been notified of the outcome within 30 days after the request was made. 
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forthcoming consideration, compliance, assistance and response in relation
to that set forth herein.

 
 
Yours faithfully,
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From:  
Sent: Friday, 26 March 2021 5:55 PM
To: QLD Registry Email <qldreg@fedcourt.gov.au>; Query Account
<Query.Account@fedcourt.gov.au>
Subject: Re: Lodgement  - Refuse to file letter
 
Caution: This is an external email. DO NOT click links or open attachments unless you recognise the sender and
know the content is safe.

Dear Registry 
Further to below could you please treat my request as a Freedom of Information Act 1982
request.
Regards

From: 
Sent: Friday, 26 March 2021 5:33 PM
To: QLD Registry Email <qldreg@fedcourt.gov.au>; query@fedcourt.gov.au
<query@fedcourt.gov.au>
Subject: Re: Lodgement ID 959578 - Refuse to file letter
 
After all this time.
Not a word of explanation 
Amazing....
So please provide written reasons and a copy of the order so that I may consider avenues
of a review or appeal
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Regards

From: QLD Registry Email <qldreg@fedcourt.gov.au>
Sent: Friday, 26 March 2021 5:05 PM
To: 
Subject: Lodgement  - Refuse to file letter
 

UNCLASSIFIED
Good afternoon
 
I refer to your application submitted under e-Lodgment  on 18 March 2021.
 
The lodgement has been rejected as per the reasons set out in the attached letter.
 
Regards
 
Client Services
Federal Court of Australia | Queensland Registry
Harry Gibbs Commonwealth Law Courts, 119 North Quay, Brisbane Q 4000
p.  | www.fedcourt.gov.au 
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ACCC FOI Act Request 



Email: foi@fedcourt.gov.au



To Whom It May Concern: 



For the purposes of the FOI Act, we request all documents the ACCC received from Defendant Google in Australian Competition and Consumer Commission v. Google LLC (NSD 1760 of 2019 [2021] FCA 367). The State of Arizona is pursuing a similar case against Google and such documents are pertinent to our litigation. 



Documents can be sent to the address below: 	



Brunn “Beau” Roysden III

Arizona Attorney General’s Office

2005 N. Central Ave., Phoenix, AZ, USA 85004

Beau.Roysden@azag.gov

[bookmark: _GoBack]

Please contact me should you need further information in processing our request. 
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• the content of the documents that fall within the scope of your request; 

• the relevant provisions of the FOI Act and case law considering those provisions; 

• the Freedom of Information (Charges) Regulations 1982 (FOI Charges 
Regulations); and 

• the FOI Guidelines issued by the Office of the Australian Information Commissioner 
(FOI Guidelines). 

 
Reasons for Decision 
 
The FOI Act has a very limited application to the Court.1 Although the Federal Court is a 
“prescribed authority” in accordance with paragraph 5(1)(a) of the FOI Act, subsection 5(1) 
makes clear that the only request that can validly be made to the Court under the FOI Act is to 
access a document that relates to “matters of an administrative nature”. 
 
Subsection 5(1) of the FOI Act provides as follows: 
 

For the purposes of this Act:  
 

(a) a court (other than a court of Norfolk Island) shall be deemed to be a prescribed 
authority;  
 

(b) the holder of a judicial office (other than a judicial office in a court of Norfolk 
Island) or other office pertaining to a court (other than a court of Norfolk Island) 
in his or her capacity as the holder of that office, being an office established by 
the legislation establishing the court, shall be deemed not to be a prescribed 
authority and shall not be included in a Department; and 
 

(c) a registry or other office of a court (other than a court of Norfolk Island), and 
the staff of such a registry or other office when acting in a capacity as members 
of that staff, shall be taken as a part of the court;  
 

but this Act does not apply to any request for access to a document of the court unless the 
document relates to matters of an administrative nature.   

 
The High Court of Australia considered the operation of section 5 of the FOI Act and the 
meaning of the phrase “matters of an administrative nature” in Kline v Official Secretary to 
the Governor General of Australia & Anor (2013) 249 CLR 645; [2013] HCA 52.  In the 
joint judgment dismissing the appeal the Chief Justice and Justices Crennan, Kiefel and Bell 
acknowledged that: 
 

The FOI Act does not apply to any request for access to a document of either a court or a 
specified tribunal, authority or body “unless the document relates to matters of an 
administrative nature”.2 

 
Further, the High Court held:   
 

…the exception of a class of document which relates to “matters of an administrative nature” 
connotes documents which concern the management and administration of office resources, 

1 paragraphs 2.8 – 2.10 of the FOI Guidelines 
2 at [19] 
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examples of which were given above. This is a common enough connotation of the epithet 
“administrative”.3   

 
The examples referred to by the High Court were a second category of assistance and support 
provided to the Governor-General by the Office of the Official Secretary. That category of 
support was the management and administration of office resources, such as financial and 
human resources and information technology.4 The first category, which was thereby 
excluded from the management and administration of office resources, included assisting and 
supporting the Governor-General’s discharge of substantive powers and functions.    
 
As relevant, the High Court then held that:  
 

Accordingly, the only documents which courts and specified tribunals, authorities and bodies 
are obliged to open to increased public scrutiny are those documents relating to the 
management and administration of registry and office resources.5   

 
The High Court, in considering the decision of Bienstein v Family Court of Australia6, held 
that decision to be erroneous in suggesting that even documents held by a court which related 
to individual cases might be characterised as documents relating to matters of an 
administrative nature, or that since some powers and functions of a judicial officer were 
administrative in nature, those administrative powers and functions which were not closely 
related to judicial independence would not need protection from the operation of the FOI 
Act.7 
 
The High Court held that the reasoning in Bienstein accorded no weight to the circumstance 
that a judicial officer is not subject to the operation of the FOI Act, only a registry or office of 
a court or specified tribunal is subject to the operation of the FOI Act, and then only in 
respect of documents relating to administrative matters.8      
 
In a separate judgment, Justice Gageler also dismissed the appeal.  His Honour held that:  
 

The distinction sought to be drawn by the appellant between documents which “relate to 
administrative tasks … to support or assist the exercise of … powers or the [performance] of …. 
functions”, on the one hand, and documents which answer that description but which would 
“disclose the decision-making process involved in the exercise of those powers or performance 
of those functions in a particular matter or context”, on the other, is too fine to be sustained.  
The true distinction is more robust and more practical.   

 
Matters which do not relate to the provision of logistical support do not become 
“administrative” merely because they are in some way preparatory to an exercise of a 
substantive power or to the performance of a substantive function.9   

 
The documents you have sought are not documents that relate to “matters of an 
administrative nature” as that compound of words has been interpreted by the High Court. 

3 at [41] 
4 at 13] 
5 at [47] 
6 (2008) 170 FCR 382 
7 at [51] 
8 at [51] 
9 at [75] and [76] 
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They are not documents concerning the management and administration of registry and office 
resources but, rather, are documents concerning Court proceedings. 
 
Since requests for access can only be made for documents relating to “matters of an 
administrative nature”, I have determined that your FOI request has not been validly made 
under the FOI Act.  
 
All or some of the documents captured by your request may be part of the court file for the 
relevant proceedings in the Court. Access to documents relating to proceedings in the Court 
are governed by the Federal Court of Australia Act 1976 (Cth) and the Federal Court Rules 
2011 (Cth). 
 
Specifically, requests for documents that are part of a court file may be made pursuant to 
Division 2.4 of the Federal Court Rules 2011. More information on accessing documents on 
a court file can be found on the Federal Court’s website at: 
https://www.fedcourt.gov.au/services/access-to-files-and-transcripts/court-documents. 
 
To assist in preparing any request for documents, information such as the document type and 
date of filing can be found on the Commonwealth Courts Portal at the following link:  
https://www.comcourts.gov.au/public/esearch/disclaimer.  Orders and published judgments 
can also be found on the Portal. 
 
Charges 
 
You have not been charged for the processing of your request. 
 
Your Review Rights 
 
If you are dissatisfied with my decision, you may apply for internal review or to the 
Information Commissioner for review of those decisions. The decision maker encourages you 
to seek internal review as a first step as it may provide a more rapid resolution of your 
concerns.  
 
Internal review 
 
Under section 54 of the FOI Act, you may apply in writing to the Court for an internal review 
of this decision. The internal review application must be made within 30 days of the date of 
this letter.  
 
Where possible, please attach reasons why you believe review of the decision is necessary. 
The internal review will be carried out by another officer within 30 days.  
 
Information Commissioner Review 
 
Under section 54L of the FOI Act, you may apply to the Australia Information Commissioner 
to review my decision. An application for review by the Information Commissioner must be 
made in writing within 60 days of the date of this letter and be lodged in one of the following 
ways: 
 

Online: https://forms.business.gov.au/smartforms/servlet/SmartForm.html?formCode=ICR_10  
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 Email:  FOIDR@oaic.gov.au 
 Post:  GPO Box 5218  SYDNEY  NSW  2001 
 In person:  Level 3, 175 Pitt Street  SYDNEY  NSW  2000 
 
More information about the Information Commissioner review is available on the Officer of 
the Australian Information Commissioner website. Go to https://www.oaic.gov.au/freedom-
of-information/reviews-and-complaints/information-commissioner-review/ 
 
Yours sincerely 
 
 
 
B Henderson 
FOI Officer 
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From:  
Sent: Wednesday, 23 June 2021 10:39 PM
To: Tuan Van Le <Tuan.VanLe@fedcourt.gov.au>
Subject: 
 
Caution: This is an external email. DO NOT click links or open attachments unless you recognise the sender and
know the content is safe.

Dear Registrar
 
Could I have access to the court record of the hearing of this case under the FOI or the
Privacy Act urgently?
 
I understand that the court has a record of the date, time, presiding judges, appearance etc.
In old days, it was one sheet of paper. Nowadays I don't know. Since my name must be on
the record, I should be able to see it under those Acts or maybe by the Court's
administrative arrangement. I am in a big hurry....
 
If I need to submit proof of my identity, please 
let me know.
 
Kind regards
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30 June 2021 
 

 
  

By email:   
 
Dear  
 

Request under the Freedom of Information Act or Privacy Act 
 
I acknowledge receipt of your request, dated 23 June 2021, requesting access to documents 
under the Freedom of Information Act 1982 (FOI Act) or the Privacy Act 1988 (Privacy 
Act).  By way of a further email, dated 28 June 2021, you clarified that the documents you 
seek are the report of listings in the following proceedings: 

• ; 
• ; 
• ; and 
• . 

 
I am authorised to make decisions on behalf of the Federal Court of Australia (Federal 
Court) in relation to requests for access to documents under the FOI Act and Privacy Act. 
 
The FOI Act has a very limited application to the Federal Court.  It only applies to requests 
for documents of the Court where those documents relate to “matters of an administrative 
nature” (see FOI Act, subsection 5(1)).  The Privacy Act, so far as the Federal Court 
is concerned, applies only to "an act done, or practice engaged in, in respect of a matter of an 
administrative nature" (see Privacy Act, paragraphs 7(1)(a) and (b)). 
 
All of the documents you have requested are related to proceedings in the Federal Court.  
These are documents outside of the operation of the FOI Act and Privacy Act.  Accordingly, 
your request for access pursuant to the FOI Act or the Privacy Act, is refused. 
 
Access to Court Documents Otherwise 
 
Access to court documents in proceedings in the Federal Court is governed by the Federal 
Court Act 1976 (particularly section 17 and Part VAA) and the Federal Court Rules 2011 
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(particularly Rule 2.32).  More information can be found on the Federal Court’s website: 
https://www.fedcourt.gov.au/services/access-to-files-and-transcripts/court-documents. 
 
Your Review Rights 
 
If you are dissatisfied with my decision, you may apply for internal review or to the 
Information Commissioner for review of those decisions.  The decision maker encourages 
you to seek internal review as a first step as it may provide a more rapid resolution of your 
concerns.  
 
Internal review 
 
Under section 54 of the FOI Act, you may apply in writing to the Court for an internal review 
of this decision.  The internal review application must be made within 30 days of the date of 
this letter.  
 
Where possible, please attach reasons why you believe review of the decision is necessary.  
The internal review will be carried out by another officer within 30 days.  
 
Information Commissioner Review 
 
Under section 54L of the FOI Act, you may apply to the Australia Information Commissioner 
to review my decision.  An application for review by the Information Commissioner must be 
made in writing within 60 days of the date of this letter and be lodged in one of the following 
ways: 
 

Online: https://forms.business.gov.au/smartforms/servlet/SmartForm.html?formCode=ICR_10  
 Email:  FOIDR@oaic.gov.au 
 Post:  GPO Box 5218  SYDNEY  NSW  2001 
 In person:  Level 3, 175 Pitt Street  SYDNEY  NSW  2000 
 
More information about the Information Commissioner review is available on the Officer of 
the Australian Information Commissioner website.  Go to https://www.oaic.gov.au/freedom-
of-information/reviews-and-complaints/information-commissioner-review/ 
 
Yours sincerely, 
 

 
R Muscat 
FOI Officer  
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From:
To: Query Account
Subject: Re: 
Date: Wednesday, 30 June 2021 8:25:36 PM

Caution: This is an external email. DO NOT click links or open attachments unless you recognise the sender and
know the content is safe. 

Dear FOI officer

I applied for internal review on the ground that I previously obtained these records of a
case in another matter under the FOI Act. I Understand that there is no amendment of the
Act which would cause a different decision.

Kind regards
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in his or her capacity as the holder of that office, being an office established by the 
legislation establishing the court, shall be deemed not to be a prescribed authority 
and shall not be included in a Department; and 
 

(c) a registry or other office of a court (other than a court of Norfolk Island), and the 
staff of such a registry or other office when acting in a capacity as members of that 
staff, shall be taken as a part of the court;  
 

but this Act does not apply to any request for access to a document of the court unless the 
document relates to matters of an administrative nature.   

 
The High Court of Australia (High Court) considered the operation of section 5 of the FOI 
Act and the meaning of the phrase “matters of an administrative nature” in Kline v Official 
Secretary to the Governor General of Australia & Anor (2013) 249 CLR 645; [2013] HCA 52.  
In the joint judgment dismissing the appeal the Chief Justice and Justices Crennan, Kiefel and 
Bell acknowledged that: 
 

The FOI Act does not apply to any request for access to a document of either a court or a specified 
tribunal, authority or body “unless the document relates to matters of an administrative nature”.1 

 
Further, the High Court held:   
 

…the exception of a class of document which relates to “matters of an administrative nature” 
connotes documents which concern the management and administration of office resources, 
examples of which were given above. This is a common enough connotation of the epithet 
“administrative”.2   

 
The examples referred to by the High Court were a second category of assistance and support 
provided to the Governor-General by the Office of the Official Secretary. That category of 
support was the management and administration of office resources, such as financial and 
human resources and information technology.3 The first category, which was thereby excluded 
from the management and administration of office resources, included assisting and supporting 
the Governor-General’s discharge of substantive powers and functions.    
 
As relevant, the High Court then held that:  
 

Accordingly, the only documents which courts and specified tribunals, authorities and bodies are 
obliged to open to increased public scrutiny are those documents relating to the management and 
administration of registry and office resources.4   

 
The High Court, in considering the decision of Bienstein v Family Court of Australia5, held 
that decision to be erroneous in suggesting that even documents held by a court which related 
to individual cases might be characterised as documents relating to matters of an administrative 
nature, or that since some powers and functions of a judicial officer were administrative in 
nature, those administrative powers and functions which were not closely related to judicial 
independence would not need protection from the operation of the FOI Act.6 

1 at [19] 
2 at [41] 
3 at 13] 
4 at [47] 
5 (2008) 170 FCR 382 
6 at [51] 
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The High Court held that the reasoning in Bienstein accorded no weight to the circumstance 
that a judicial officer is not subject to the operation of the FOI Act, only a registry or office of 
a court or specified tribunal is subject to the operation of the FOI Act, and then only in respect 
of documents relating to administrative matters.7      
 
In a separate judgment, Justice Gageler also dismissed the appeal.  His Honour held that:  
 

The distinction sought to be drawn by the appellant between documents which “relate to 
administrative tasks … to support or assist the exercise of … powers or the [performance] of …. 
functions”, on the one hand, and documents which answer that description but which would 
“disclose the decision-making process involved in the exercise of those powers or performance of 
those functions in a particular matter or context”, on the other, is too fine to be sustained.  The 
true distinction is more robust and more practical.   

 
Matters which do not relate to the provision of logistical support do not become “administrative” 
merely because they are in some way preparatory to an exercise of a substantive power or to the 
performance of a substantive function.8   

 
The documents you have sought are not documents that relate to “matters of an administrative 
nature” for the purposes of subsection 5(1) of the FOI Act. The documents you have requested 
relate to court proceedings and, on this basis, I have decided to refuse your request for access 
to documents under the FOI Act. 

Access to documents otherwise 
 
In your FOI request of 23 June 2021, you also requested access to the relevant documents 
pursuant to the Privacy Act. As Registrar Muscat explained to you in the decision letter of 30 
June 2021, the Privacy Act has limited application to the Court and only applies to “an act done 
or practice engaged in, in respect of a matter of an administrative nature” in accordance with 
subsection 7(1) of that Act. For this reason, the documents you requested are also outside the 
scope of the Privacy Act in so far as it applies to the Court. 
 
In your request for internal review dated 30 June 2021, you make reference to having 
previously obtained “these records of a case in another matter”.  
 
As was explained to you by Registrar Muscat in the decision of 30 June 2021, access to 
documents relating to court proceedings are governed by the Federal Court of Australia Act 
1976 (Cth) and the Federal Court Rules 2011 (Cth).  Procedures for accessing documents 
pursuant to the Federal Court Rules are separate and distinct from those relating to requests for 
documents under the FOI Act.  
 
Specifically, requests for documents that are part of a court file may be made pursuant to 
Division 2.4 of the Federal Court Rules 2011.  As Registrar Muscat pointed out to you, more 
information on accessing documents on a court file can be found on the Court’s website here: 
https://www.fedcourt.gov.au/services/access-to-files-and-transcripts/court-documents. 
 

7 at [51] 
8 at [75] and [76] 
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From:
To: External FOI
Subject: FOI request re Registry Files
Date: Sunday, 27 June 2021 5:33:07 AM

Caution: This is an external email. DO NOT click links or open attachments unless you recognise the sender and
know the content is safe. 

Dear FOI , pursuant to my rights under the FOI Act I wish to obtain a copy of my & my Companies
File [ ] that concern:

1. All my correspondence exchanged with the FCA, for the period of 1st Jan 2016 to current
date,  concerning 

 
2. IN particular, I have written many times to Deputy Registrar Mathieson & Registrar Lagos

during that time many of which have been ignored. I require included in that
communication, a copy of all their communication with any Fed Ct personnel concerning
me & .

 
3. Vic Registrars, R Tesorioro’s &  Hird got involved in this long running affair, so require a

copy of all their communication with the above Registrars & Deputies and I, concerning
this matter and other personnel in Fed Ct.

 
4. Most Recently I received an email from Acting Deputy Principal Registrar, Scott Tredwell,

where he has communicated with the above Registrars & Deputies & CJ Alsop. I require a
 copy of all his communication with the above people including the named Registrars,
Tesorioro & Hird [ Vic] and the below matter via the Online Filing section should be
included

 
5. An online lodgement was made by me re this case & a Fee of $520 or so, paid. 

. I require a copy of all communication concerning that Lodgement.
 

6. AS I am a Pensioner, I am exempted from any fees. See attached my ID. Please use Email
as the only form of communication.

 
An extract from the FCA website states:

The FOI Act, in relation to applicable documents held by the Court gives an person the right to:

access copies of applicable documents the Court holds;
ask for applicable information about the person making the request to be changed or
annotated if it is incomplete, out of date, incorrect or misleading; and
seek a review of any decision not to allow access to an applicable document or not to amend a
person’s personal record.

Under the FOI Act you can ask to see any document relating to the management and administration of
the Court’s registry and office resources that the Court holds. Access can be refused to documents,
or parts of documents, that are exempt. Exempt documents may include those relating to national
security, documents containing material obtained in confidence, Cabinet documents, or other matters
set out in the FOI Act.
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27 July 2021 

 
 

 
By email:  

 
 
Dear ,  

Request under Freedom of Information Act 

I refer to your email to the Federal Court of Australia (the Court) of 27 June 2021 requesting 
access to documents under the Freedom of Information Act 1982 (Cth) (FOI Act).  
Specifically, you have requested the following: 

Dear FOI , pursuant to my rights under the FOI Act I wish to obtain a copy of my & my 
Companies File [  that concern: 

1. All my correspondence exchanged with the FCA, for the period of 1st Jan 2016 to current 
date,  concerning  

 
2. IN particular, I have written many times to Deputy Registrar Mathieson & Registrar 

Lagos during that time many of which have been ignored. I require included in that 
communication, a copy of all their communication with any Fed Ct personnel concerning 
me & Mijac. 

3. Vic Registrars, R Tesorioro’s &  Hird got involved in this long running affair, so require 
a copy of all their communication with the above Registrars & Deputies and I, 
concerning this matter and other personnel in Fed Ct.  

4. Most Recently I received an email from Acting Deputy Principal Registrar, Scott 
Tredwell, where he has communicated with the above Registrars & Deputies & CJ Alsop. 
I require a  copy of all his communication with the above people including the named 
Registrars, Tesorioro & Hird [ Vic] and the below matter via the Online Filing section 
should be included 

5. An online lodgement was made by me re this case & a Fee of $520 or so, paid. 
. I require a copy of all communication concerning that 

Lodgement.  
6. AS I am a Pensioner, I am exempted from any fees. See attached my ID. Please use Email 

as the only form of communication. 
 
Authorised decision-maker 

I am authorised under section 23 of the FOI Act to make decisions on behalf of the Court in 
relation to requests made under the FOI Act.  
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Decision 

I have decided to refuse your request for documents on the basis that none of the documents 
are accessible under the FOI Act.  The FOI Act does not apply to: 

• a request for access to a document of the Federal Court “unless the document relates to 
matters of an administrative nature” (section 5(1)); 

• documents relating to the handling of judicial complaints (section 5(1A)); or 
• judicial officers (section 5(1)(b)). 

All of the documents sought in your request fall under the first of these categories. For this 
reason, I am precluded from granting access to the documents under the FOI Act.   

Some of the documents sought in your request also fall under the second or third of these 
categories, or have been refused for access because the documents do not exist (section 24A).   

I have taken the following into account in making my decision:  

• your request; 
• the contents of the documents that fall within the scope of your request; 
• the FOI Act and relevant case law; and 
• the FOI Guidelines issued by the Office of the Australian Information Commissioner. 

Reasons for Decision  

Section 11 of the FOI Act and right of access generally 

Underneath your request to access documents, you quoted an extract from the Court’s website 
regarding your right to access documents held by the Court.  The right to access documents is 
enshrined in section 11 of the FOI Act. 

Section 11 of the FOI Act provides: 

(1) Subject to this Act, every person has a legally enforceable right to obtain access in 
accordance with this Act to: 

(a) a document of an agency, other than an exempt document…” 

The FOI Act confers rights to obtain, on request, access to documents including in the 
possession of an “agency”.  An “agency” is defined to include “prescribed authorities” 
(subsection 4(1)).  This captures the Court and its registry or other offices (subsection 5(1)).   

However, this right of access is, as section 11 makes clear, “subject to the Act”, only “in 
accordance with this Act”, and only for a document “other than an exempt document”.  The 
extract from the Court’s website which you quoted in your request reflects these limitations 
imposed by the FOI Act.  It explains that there is a right to access “applicable” documents the 
Court holds and that “Access can be refused to documents, or parts of documents, that are 
exempt”.  These limitations and exemptions apply to the documents you have requested. 

Section 5(1) of the FOI Act and “matters of an administrative nature”  
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The phrase “matters of an administrative nature” in the context of the operation of section 5 of 
the FOI Act has been considered at length by the High Court of Australia in Kline v Official 
Secretary to the Governor General of Australia & Anor.1  In the joint judgment dismissing the 
appeal, Chief Justice French and Justices Crennan, Kiefel and Bell acknowledged that: 

The FOI Act does not apply to any request for access to a document of either a court or a 
specified tribunal, authority or body “unless the document relates to matters of an 
administrative nature.”2 

Further, the High Court held that:  

…the exception of a class of document which relates to “matters of an administrative nature” 
connotes documents which concern the management and administration of office resources, 
examples of which were given above. This is a common enough connotation of the epithet 
“administrative.”3 

The “examples” referred to by the High Court were a second category of assistance and support 
provided to the Governor-General by the Office of the Official Secretary.  That category of 
support was the management and administration of office resources, such as financial and 
human resources and information technology.4  The first category, which was thereby excluded 
from the management and administration of office resources, included assisting and supporting 
the Governor-General’s discharge of substantive powers and functions. 

Relevantly, the High Court then held that:   

Accordingly, the only documents which courts and specified tribunals, authorities and bodies 
are obliged to open to increased public scrutiny are those documents relating to the 
management and administration of registry and office resources.5 

In its reasoning, the High Court held to be erroneous the decision of Bienstein v Family Court 
of Australia,6 which suggested that even documents held by a court which related to individual 
cases might be characterised as documents relating to matters of an administrative nature, or 
that since some powers and functions of a judicial officer were administrative in nature, those 
administrative powers and functions which were not closely related to judicial independence 
would not need protection from the operation of the FOI Act.7  The High Court held that the 
reasoning in Bienstein accorded no weight to the circumstance that a judicial officer is not 
subject to the operation of the FOI Act, only a registry or office of a court or specified tribunal 
is subject to the operation of the FOI Act, and then only in respect of documents relating to 
administrative matters.8 

In a separate judgment, Justice Gageler also dismissed the appeal.  His Honour held that:   

The distinction sought to be drawn by the appellant between documents which "relate to 
administrative tasks … to support or assist the exercise of … powers or the [performance] of 

1 (2013) 249 CLR 645; [2013] HCA 52. 
2 Ibid, at [19] (French CJ, Crennan, Kiefel and Bell JJ). 
3 Ibid, at [41] (French CJ, Crennan, Kiefel and Bell JJ). 
4 Ibid, at [13] (French CJ, Crennan, Kiefel and Bell JJ). 
5 Ibid, at [47] (French CJ, Crennan, Kiefel and Bell JJ). 
6 (2008) 170 FCR 382. 
7 Kline v Official Secretary to the Governor General of Australia & Anor (2013) 249 CLR 645; [2013] HCA 52, 
at [51] (French CJ, Crennan, Kiefel and Bell JJ). 
8 Ibid, at [51] (French CJ, Crennan, Kiefel and Bell JJ). 
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… functions", on the one hand, and documents which answer that description but which would 
"disclose the decision-making process involved in the exercise of those powers or performance 
of those functions in a particular matter or context", on the other, is too fine to be sustained.  
The true distinction is more robust and more practical. 

Matters which do not relate to the provision of logistical support do not become 
"administrative" merely because they are in some way preparatory to an exercise of a 
substantive power or to the performance of a substantive function.9   

Before Kline was appealed to the High Court, the Full Court of the Federal Court of Australia 
found that “the character of the documents” in that case “was apparent from the terms of the 
request”, and in those circumstances it was sufficient for the agency to which the request was 
made (the Administrative Appeals Tribunal) to determine whether those categories related to 
“matters of an administrative nature” without having to examine each document individually.  
Justice Gageler adopted this approach in his Honour’s reasoning: 

All of those categories [of documents to which the appellant sought access] on their face relate 
to the exercise of the substantive function which the Governor-General performs as Chancellor 
of the Order of Australia pursuant to Letters Patent issued by the Queen.  All relate to the 
"administration" of the Order of Australia within the meaning of the Letters Patent, but none 
relates to matters of an "administrative nature" within the meaning of… the FOI Act.  None, 
therefore, falls within the scope of the FOI Act. 

The Full Court of the Federal Court rightly held that the Administrative Appeals Tribunal was 
correct in law in so finding.10 

The threshold question is whether or not the FOI Act applies to the documents which you seek.  
The answer to that question must be “no”.  The categories of documents you seek from the 
Court are in relation to you and   These categories on their 
face relate to legal proceedings to which you and Mijac are a party, or to a matter ancillary or 
preparatory to the exercise of the Court's power (e.g. a decision made pursuant to r 2.26 of the 
Federal Court Rules 2011 to refuse to accept a document for filing).  While some of these 
documents may relate to the conduct of your Court case, none relates to “matters of an 
administrative nature” as that compound of words has been interpreted by the High Court.  As 
they are not documents which relate to the management and administration of registry and 
office resources, the FOI Act does not apply to them. 
 
There are also exemptions that apply to some of the documents you have requested, further 
prohibiting those documents from disclosure.  These are addressed in turn below. 
 
Paragraph 5(1)(b) of the FOI Act and “judicial officers” 

Paragraph 5(1)(b) of the FOI Act provides: 

the holder of a judicial office (other than a judicial office in a court of Norfolk Island) or other 
office pertaining to a court (other than a court of Norfolk Island) in his or her capacity as the 
holder of that office, being an office established by the legislation establishing the court, shall 
be deemed not to be a prescribed authority and shall not be included in a Department; 

9 Ibid, at [75]-[76] (Gageler J). 
10 Ibid, at [78]-[80] (Gageler J). 
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Judicial officers of this Court are appointed by the Governor-General by commission pursuant 
to section 6 of the Federal Court of Australia Act 1976.  Unlike a registry or office of the Court, 
which I have already explained is subject to the operation of the FOI Act, judges hold 
independent offices pursuant to a federal enactment that requires the impartial discharge of the 
powers and functions of such office.11  Judges do not fall within the definition of an “agency” 
or “prescribed authority” and are expressly exempted from the operation of the FOI Act.12  

The majority in Kline explained:  

There is a long-recognised public interest in the protection of judicial independence to enable 
holders of judicial office to exercise authority without fear or favour...13   

Part of item (4) of your request seeks access to communications with Chief Justice Allsop, a 
judicial officer.  To the extent that your request seeks access to documents held by judicial 
officers, that access is refused pursuant to paragraph 5(1)(b) of the FOI Act. 

Subsection 5(1A) of the FOI Act and “complaint handlers”  

Subsection 5(1A) of the FOI Act provides: 

This Act does not apply to any request for access to a document of a court (other than a court 
of Norfolk Island) that relates to a complaint handler (or a body consisting of complaint 
handlers): 

(a) exercising powers or performing functions under paragraph 15(1AA)(c) and subsection 
15(1AAA) of the Federal Court of Australia Act 1976; or 

(b) assisting in exercising those powers or performing those functions. 

For this purpose complaint handler has the meaning given by that Act. 

Subsection 5(1A) was inserted into the FOI Act by the Courts Legislation Amendment (Judicial 
Complaints) Act 2012.  The Explanatory Memorandum to that Amendment Act explains that 
(at [225]): 

The exclusion of documents that relate to complaints handling processes within the courts 
from the operation of the FOI Act will protect sensitive documents that arise in the course of 
a head of jurisdiction (or complaint handler) dealing with a complaint about a judicial 
officer. 

The Chief Justice of the Court or any person or body authorised by the Chief Justice for that 
purpose (collectively defined as a complaint handler) may deal with any complaint about the 
performance by another Judge of the Court of his or her judicial or official duties.14  This 
includes considering any such complaint, investigating it, reporting on an investigation, dealing 
with an investigation report, dismissing a complaint and referring a complaint to another person 
or body.  In exercising powers or performing functions under paragraph 15(1AA)(c) and 
subsection 15(1AAA), or assisting in exercising those powers or performing those functions, a 

11 Ibid, at [33] (French CJ, Crennan, Kiefel and Bell JJ). 
12 Ibid, at [59] (Gageler J). 
13 Ibid, at [45] (French CJ, Crennan, Kiefel and Bell JJ). 
14 Federal Court of Australia Act 1976 (Cth), paragraph 15(1AA)(c), subsections 15(1AAA) and 15(1AAB), and 
definitions of “complaint”, “complaint handler” and “handle” in section 4. 
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complaint handler has the same protection and immunity as a Justice of the High Court (section 
18(XA) of the Federal Court of Australia Act). 

In item (4) of your request, you seek access to documents including in relation to a “recent 
email” you received from Registrar Tredwell.  Having searched the Court’s records, I presume 
the email to which you refer was sent to you from Query.Account@fedcourt.gov.au dated 22 
June 2021, enclosing a letter from Registrar Tredwell dated the same.  That letter responded to 
judicial complaints you had made to the Court in correspondence dated 18 May 2021.  Any 
such documents are within the class of documents covered by subsection 5(1A) of the FOI Act.  
They “relate to”, and indeed are the very basis upon, which a complaint handler exercises 
powers, performs functions or assists in the exercise of powers or performance of functions 
under paragraph 15(1AA)(c) and/or subsection 15(1AAA) of the Federal Court of Australia 
Act 1976.  For this reason, no valid request to access them can be made under the FOI Act. 

Documents that cannot be found or do not exist – subparagraph 24A(1)(b)(ii) 

Subsection 24A(1) of the FOI Act provides:   

(1)  An agency or Minister may refuse a request for access to a document if: 

(a)  all reasonable steps have been taken to find the document; and 

(b)  the agency or Minister is satisfied that the document: 

(i)   is in the agency’s or Minister’s possession but cannot be found; or 

(ii)  does not exist.    

In items (2) and (3) of your request, you seek access to documents including communications 
from the email accounts of certain Registrars.  As part of the Court’s normal administrative 
practice, some of those accounts have ceased and all of the data files have been removed.  There 
exists no way to search these records in the usual manner.  All reasonable steps have been taken 
to identify the documents captured by this aspect of your request, and I am satisfied that those 
documents do not exist.  In these circumstances, your request to access these documents is also 
refused under subsection 24A(1) of the FOI Act.15 

Given my decision as to the application of the FOI Act in relation to documents relating to you 
or , it is not necessary for me to undertake a review of individual documents.  The FOI 
Act does not apply to the documents sought by way of your request.  Accordingly, no 
documents will be disclosed in response to your request. 

Charges  

You have not been charged for the processing of your request.  

Your Review Rights   

If you are dissatisfied with my decision, you may apply for internal review or to the Information 
Commissioner for review of those decisions.  I encourage you to seek internal review as a first 
step as it may provide a more rapid resolution of your concerns.  

15 See also FOI Guidelines issued by the Office of the Australian Information Commissioner, at [3.85]. 
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