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PART 1. INTRODUCTION AND BACKGROUND

A. INTRODUCTION

It is unequivocal that human influence has warmed the atmosphere, ocean and land.
Widespread and rapid changes in the atmosphere, ocean, cryosphere and biosphere have
occurred.!

1 According to the Intergovernmental Panel on Climate Change (IPCC) Synthesis Report
of its sixth assessment report (AR6) published in March 2023, the world is on track for
catastrophic climate changes by the end of the century, representing a real and

catastrophic threat to human well-being and planetary health.?
2 With alarming regularity, politicians warn:

The world is reaching the tipping point beyond which climate change may become
irreversible. If this happens, we risk denying present and future generations the right to a
healthy and sustainable planet — the whole of humanity stands to lose.?

By polluting the oceans, not mitigating CO, emissions and destroying our biodiversity, we
are killing our planet. Let us face it, there is no planet B.*

The effects of climate change are real and must be acted on.’

Climate change is the single greatest threat to a sustainable future but, at the same time,
addressing the climate challenge presents a golden opportunity to promote prosperity,
security and a brighter future for all.®

3 In Australia, the risks posed by climate change are well known and understood. For
example, the Commonwealth, in response to the AR6 Synthesis Report, said on 21 March

2023:

! APP.0001.0007.0112IPCC, AR6 Summary for Policymakers, 3, [ 0020].

2 EVI.2002.0004.2977 IPCC, 2023, AR6 Synthesis Report Summary for Policymakers, 24 [.3016] .

Kofi Annan, Former Secretary-General of the United Nations, The Guardian, 2015, ‘“We must challenge climate-
change sceptics who deny the facts’, accessible at: https://www.theguardian.com/environment/2015/may/03/kofi-
annan-interview-climate-change-paris-summit-sceptics.

Emmanuel Macron, President of France, Climate Action, 2018, ‘Macron tells Trump and US Congress: “There is no
Planet B”’, accessible at: https://www.climateaction.org/news/macron-tells-trump-and-us-congress-there-is-no-
planet-

b#:~:text=In%20a%20rare%20opportunity%20t0%20speak%20directly%20to.are%20killing%200ur%20planet.%20
Let%20us%20face%20it.

3 Joe Biden, (then) Vice President of the United States of America, 31 May 2014, University of Delaware
Commencement Address, accessible at: https://obamawhitehouse.archives.gov/the-press-
office/2014/05/31/commencement-address-vice-president-joe-biden.

Ban Ki-Moon, Former Secretary-General of the United Nations, 11 April 2014, Remarks at Climate Leaders
Summit, accessible at https://www.un.org/sg/en/content/sg/statement/2014-04-11/secretary-generals-remarks-
climate-leaders-summit.
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The latest intergovernmental Panel on Climate Change (IPCC) report released last night
confirms what we already know.

There is a rapidly closing window for transformative climate action both here and around
the world.

This latest IPCC report shows global warming has increased at an unprecedented rate over
the past decade, resulting in more frequent and severe droughts and cyclones. By the
2030s, every region in the world is expected to face increasing risks from climate change.

And we know Australians will experience increasing and increasingly devastating climate
events, just has we have seen in recent years.

This report makes it clear — this decade is the critical decade for action.’

4 Each of Minister Bowen and Assistant Minister McAllister went on to say:

Ten years of denial and delay has increased the threat of climate change to our health,
environment, economy and national security.?

And:

Australians deserve protection from climate impacts.’

5 Further, as the Minister for Climate Change and Energy, Chris Bowen said in his address
to the National Press Club on 29 June 2022:

We cannot forget that we have Australian citizens in the Torres Strait who are living with
the impacts of climate change right now. We can’t forget it and under this Government,
we won’t forget it.'°

6 The risk posed by climate change to Australians, and more specifically, Torres Strait
Islanders, has been repeatedly acknowledged by the Commonwealth. Most recently, in

the First Annual Statement on Climate Change,'! it was acknowledged:

Our beautiful land has always been subject to devastating natural disasters, but those
disasters are increasingly devastating, increasingly frequent and increasingly unnatural.

Australia is highly vulnerable to the impacts of climate change, including bushfires and
floods, so the stakes are extremely high. Not acting would be an unforgivable act of
intergenerational negligence..."”

7 APP.0001.0003.0044, Joint Media Release: IPCC report highlights urgent need for ambitious action.

8 APP.0001.0003.0044, Joint Media Release: IPCC report highlights urgent need for ambitious action.

9 APP.0001.0003.0044, Joint Media Release: IPCC report highlights urgent need for ambitious action.

10 APP.0001.0003.0033 Transcript of address to the National Press Club by the Minister for Climate Change and
Energy, 1.

APP.0001.0003.0043 Commonwealth Government Annual Climate Change Statement 2022.
12 APP.0001.0003.0043 Commonwealth Government Annual Climate Change Statement 2022, 3.
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And:

First Nations people are disproportionately affected by climate change because of their
relationship to the environment and to Country. Climate impacts can threaten cultural
knowledge, heritage and traditional practices, and potentially further displace First Nations
people from their homes and affect their ability to access Country.

Climate change impacts such as sea level rises experienced in island communities and
increases in temperature experienced in desert communities could leave First Nations
people with no choice but to migrate from some ancestral homelands to urban settings
or other locations. The consequences for First Nations people facing this possibility,
risking further dispossession and a loss of access to traditional lands, waters, and
natural resources, can only be described as catastrophic. The loss of ancestral,
spiritual, totemic and language connections to lands and associated areas has major
implications for the human rights of affected peoples as well as their physical and mental
wellbeing. Extreme events are also contributing to the damage of First Nations places and
cultural sites.'?

And further:

Torres Strait Islanders are dealing with the acute impacts of climate change right
now. Communities are experiencing sea level rises at approximately three times the
rate of the global average, resulting in more frequent and severe inundation flowing
events and accelerate coastal erosion. Higher temperatures and storm events create
other challenges for community health, infrastructure, and services. Hotter and
more frequent marine heatwaves are threatening locally and nationally significant
fisheries, as well as culturally important species and ecosystems such as dugongs,
turtles, coral reefs and seagrasses.'*

On 1 December 2022 the Minister for Climate Change and Energy the Hon Chris Bowen

MP, made a public statement in the following terms:

In acknowledging country, I also acknowledge a fundamental truth: that our First
Nations people, who enjoy such a rich and meaningful connection to their Country,
have much to lose from unchecked climate change.

From the visible and tangible: from the rising sea levels and natural disasters
impacting on the people of the Torres Strait to the increasing temperatures in already
hot remote communities.'?

However, despite knowing of the extreme and serious risks posed by climate change to

the peoples of the Torres Strait Islands for decades,'¢ the Commonwealth has ignored —

APP.0001.0003.0043 Commonwealth Government Annual Climate Change Statement 2022, 20.
APP.0001.0003.0043 Commonwealth Government Annual Climate Change Statement 2022, 21.
CRT.2000.0007.0001 Statement of Agreed Facts, [2].

See APP.0001.0019.0007, Climate Change Risks to Australia’s Coasts, Department of Climate Change
(2009);APP.0001.0007.0053, Observed and Future Climates of the Torres Strait Region, CSIRO (2010);
DCC.2001.0001.2640, Understanding Climate Change Driven Coastal Erosion and Inundation Impacts on Torres
Strait Communities, KE Parnell (2010); NIA.2009.0036.8142, Torres Strait Sea Wall Issue, 1; TRN.0015.1271 16
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and continues to ignore — the dire and existential threat posed to those people, its own

citizens.

9 In doing so, the Commonwealth has failed in its first duty — that is the duty to protect its

citizens from imminent harm.

10  For thousands of years, the peoples of the Torres Strait nations have lived in the area that
is known as Zenadth Kes (or the Torres Strait Islands). Throughout that time, they have
practiced and observed Ailan Kastom - the body of customs, traditions, observances and

beliefs of the people of Zenadth Kes.

11 Ailan Kastom creates a unique spiritual and physical connection with Zenadth Kes and
its surrounding waters and reefs (including the many rare or unique species). It includes,
amongst other things, connection to the marine and land environment as part of cultural
ceremony; the use of plants and animals for food, medicine and cultural ceremony; burial
and mourning rituals; visiting or caring for sacred sites (including those on uninhabited
islands); dugong, turtle and other marine species hunting and fishing. This connection is

unique — it is the essence of what it means to be a Torres Strait Islander.

12 Ailan Kastom celebrates those practices that have kept Torres Strait Islanders safe from
external threats and sustained them for generations. Much of the Torres Strait is low
lying. While accustomed to high tides and monsoonal inundation events, in recent years

the risks have escalated.

13 The global scientific consensus conservatively establishes that the consequences of even
small increases in temperature on freshwater resources, the health of reefs systems and
coastal wetlands and other island ecosystems will surpass the ability of those ecosystems
to adapt. It establishes that every tonne of greenhouse gas (GHG) emissions matters to
the accumulation of GHGs in the atmosphere and that every fraction of a degree of

warming is significant.!’

14 In this case, the Applicants allege that the Commonwealth owes them a duty of care by

reason of the Commonwealth’s control and assumption of the risk, Torres Strait

November 2023, Professor Pitman, T1318.37-44, T1319.13-23; TRN.0018.1455 22 November 2023, Kelly Pearce,
T1475:30-35.
17 See below at [37].
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Islanders’ vulnerability and the overwhelming nature of the threat posed to them, and the

special relationship between the Commonwealth and the peoples of these islands.

15  The evidence demonstrates that the Commonwealth has known and ignored the harm its
actions have caused to Torres Strait Islanders and the existential threat its actions
continue to pose to them. The evidence of Kelly Pearce and the Commonwealth’s [IPCC
Taskforce underscore the Commonwealth’s choice to ignore the best available science
on climate change its impacts on Torres Strait Islanders. The Commonwealth has and
continues to ignore the dire and existential threat to the lives of its own citizens. Its failure
to act is a failure of the fundamental duty of a government to protect its citizens and First

Peoples from harm.

16  Itis a failure to protect fundamental human rights including the right to life and the right

to self-determination. At its most basic, it is an abrogation of the social contract.

17  Unless urgent and serious action is taken by the Commonwealth in relation to climate
change, it is highly likely that, by mid century — that is less than 26 years from now, in
the lives of these Applicants and their children - many Torres Strait Islanders will be
forced to leave their homelands, because large parts of it will be uninhabitable. Having
to leave, will inevitably mean the severing of connection to country, and thus the
destruction of Ailan Kastom. The destruction of thousands of years of tradition and
connection belonging to the oldest living culture in the world; the destruction of self and

identity for Torres Strait Islanders.

18  The need for urgent and serious action to be taken by the Commonwealth in relation to
climate change cannot be overstated for these people. Because many low-lying islands,
are barely metres above sea level'® - these places, and the entire area of Zenadth Kes, are

particularly vulnerable to the effects of climate change.

See for example APP.0001.0003.0046 Boigu Land and Sea Profile (generally less than 1m above local sea level, and
the highest point approximately 3m); APP.0001.0003.0047 Saibai Land and Sea Profile (generally less than 1m
above local sea level, and the highest point is approximately Sm); APP.0001.0003.0048 Badu Land and Sea Profile;
APP.0001.0003.0049 Warraber Land and Sea Profile (generally just a few metres above sea level, with the highest
point approximately 6m) and APP.0001.0003.0050 Poruma Land and Sea Profile (generally between 5-7m above sea
level, with the highest point approximately 12m).
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B. THE CLIMATE SCIENCE

The Court has received and heard extensive expert evidence regarding the physical
science of climate change and its impacts in the Torres Strait Islands. The Applicants

called the following expert witnesses:
19.1 Professor David Karoly, an expert on the causes of climate change and its impacts;
19.2 Professor Terry Hughes, an expert on climate change impacts to marine life;

19.3 Emeritus Professor John Church, an expert on the role of the ocean in climate and

sea level rise;

19.4 Associate Professor Linda Selvey, an expert on the health impacts of climate

change;

19.5 Mr Stuart Bettington, an expert in coastal and maritime engineering with extensive

experience in the Torres Strait;
19.6 Professor Malte Meinshausen, an expert in carbon budgets and warming scenarios.

The Commonwealth called the experts Professor Andrew Pitman, Dr Pep Canadell,

Dr Matthew Barnes and Dr Bruce Harper.

The Applicants also rely upon the consensus sources of best available science, including
the Intergovernmental Panel on Climate Change (IPCC), United Nations Environment
Programme (UNEP), World Meteorological Organisation (WMQ), Commonwealth
Scientific and Industrial Research Organisation (CSIRO), Australian Bureau of

Meteorology (BOM) and Australian Climate Change Authority (CCA).

As explained further below, the best available science and expert evidence demonstrates

that throughout the relevant period (from 2014) it has been well-established that:

22.1 human activities have warmed the atmosphere, ocean and land and caused

associated climate impacts;

22.2 in order to avoid the worst climate impacts, rapid and substantial reductions in

GHG emissions are required,

10
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22.3 the relationship between anthropogenic GHG emissions and global warming is

near-linear;
22.4 every tonne of GHG emissions increases global warming;
22.5 anthropogenic GHG emissions cause, globally and in the Torres Strait:
(a) temperature increase;
(b) ocean temperature increase;
(c) ocean acidification;
(d) sea level rise and coastal inundation;
(e) increased frequency, size and intensity of extreme weather events;
(f) changed precipitation patterns;
(g) increased health issues;
(h) harm and destruction to ecosystems and non-human species;

22.6 certain levels of global GHG emissions will result in reaching tipping points

causing substantial, abrupt and sometimes irreversible changes;

22.7 global carbon budgets and remaining cumulative GHG emissions for global

temperature increases can be calculated;
22.8 methodologies exist for the allocation of global carbon budgets between nations;

22.9 Australia’s emissions reduction targets are incompatible with preventing

catastrophic impacts of climate change in the Torres Strait.

23 The evidence of the impacts of climate change is so overwhelming that in the recent
approval hearing of the settlement of O 'Donnell v Commonwealth of Australia Murphy

J took “judicial notice” of:

the fact that the consensus position of leading climate scientists around the world is that
global warming and climate change brings risks of more frequent and more intense

11
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bushfires, storm surges, coastal flooding, inland flooding, cyclones, droughts and other
extreme weather events."”

Overview of the physical science of climate change

24

25

Even before the establishment of the [IPCC in 1988, scientists have been warning about
the risks of climate change, and the need to reduce GHG emissions. The United Nations
Framework Convention on Climate Change (UNFCCC), to combat “dangerous human
interference with the climate system” was signed in 1992. Since at least 2001, the
accumulation of evidence of anthropogenic climate change has been clear.2’ As stated by
the IPCC in its Fifth Assessment Report Climate Change 2013: The Physical Science
Basis, it is unequivocal that the climate warming, that human influence on the climate is
clear, and that limiting climate change will require substantial and sustained reductions
of GHG emissions.?! These observations were reiterated by the IPCC in its sixth

assessment report released in 2021.%

In his expert report dated 25 May 2023 and oral evidence,?* Professor Karoly gave
largely uncontested evidence about the physical science of climate change, drawing upon
sources of best available science including the work of the IPCC.? The Commonwealth
did not ask Professor Pitman, whose expertise to some degree overlapped with that of
Professor Karoly, to address most of the matters Professor Karoly discussed in his expert
report.?® The Court should therefore readily accept Professor Karoly’s evidence as largely

uncontroversial.

The greenhouse effect

26

The temperature of the Earth’s system is determined by the balance between incoming
solar radiation and the loss of radiation from the Earth’s surface and atmosphere into
space. The loss of radiation into space is dependent upon the concentration of GHGs in

the atmosphere.?” Those GHGs absorb infrared radiation emitted from the Earth’s surface

20
21

22

23

24

25

26
27

APP.0001.0020.0200 O'Donnell v Commonwealth of Australia [2023] FCA 1227 at [40].

TRN.0015.1271 16 November 2023, Professor Pitman, T1319.13-23.

EVI.2001.0006.0473 IPCC, Climate Change 2013: The Physical Science Basis — Summary for Policymakers
[.0488], [.0499], [.0500].

EVI.2001.0003.0321 IPCC, Climate Change 2021: The Physical Science Basis — Summary for Policymakers
[.0328], [.0338].

APP.0001.0003.0093 Exhibit A40, Karoly Report; see also APP.0001.0015.0005 Exhibit A41, Karoly
Supplementary Report.

TRN.0009.0844 8 November 2023, Professor Karoly; TRN.0010.0920 9 November 2023, Professor Karoly.
APP.0001.0003.0093 Exhibit A40, Karoly Report [8].

TRN.0015.1271 16 November 2023, Professor Pitman, T1317.39-1318.4.

TRN.0009.0844 8 November 2023, Professor Karoly, T868.18-869.14.
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27

and lower atmospheric levels, and have the net effect of reducing the outgoing radiation
emitted into space. This process is known as the greenhouse effect. The greenhouse
effect leads to a hotter temperature at the Earth’s surface and in the lower atmosphere

than would otherwise occur if the GHGs did not exist in the atmosphere.?

If the concentration of GHGs in the atmosphere increases, then the magnitude of the
greenhouse effect increases.? Increased atmospheric concentrations of GHGs create an
imbalance between incoming solar radiation energy and outgoing radiation, which is
known as radiative forcing.*® Thus, an increase in atmospheric GHG concentrations
contributes to an instantaneous radiative forcing that causes an increase in global

temperature.’!

Major GHGs and their global warming potential

28

29

30

The major GHGs in the atmosphere are water vapour, carbon dioxide (COz), nitrous
oxide and methane.*? The potential of these GHGs to contribute to global warming is
dependent on their capacity to induce radiative forcing during their atmospheric lifetimes.
Global warming potential (GWP) is the most common index used to measure radiative
forcing. It represents the radiative forcing induced by the emission of unit mass of any

GHG, accumulated over 100 years, relative to CO2 (GWP-100) *3

Any unit of water vapour is removed from the atmosphere within about one week by
precipitation. Its GWP-100 is zero and therefore it does not contribute to global

warming.>*

In contrast, CO; is a very long-lived GHG. It has multiple atmospheric lifetimes
associated with many processes in the carbon cycle in the Earth system affecting
atmospheric CO; concentrations. As a result, 15 to 40% of an emitted CO: pulse from
human activities will cause an increase of atmospheric concentrations for longer than one

thousand years.*> Its GWP-100 is 1 because it is the reference gas in the index.*®

28
29
30
31
32
33
34
35
36

APP.0001.0003.0093 Exhibit A40, Karoly Report [13].
APP.0001.0003.0093 Exhibit A40, Karoly Report [13].
APP.0001.0003.0093 Exhibit A40, Karoly Report [14].
APP.0001.0003.0093 Exhibit A40, Karoly Report [14].
APP.0001.0003.0093 Exhibit A40, Karoly Report [15].
APP.0001.0003.0093 Exhibit A40, Karoly Report [15].
APP.0001.0003.0093 Exhibit A40, Karoly Report [15].
APP.0001.0003.0093 Exhibit A40, Karoly Report [15].
APP.0001.0003.0093 Exhibit A40, Karoly Report [15].
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31

32

Nitrous oxide and methane are also long-lived GHGs. Nitrous oxide has an atmospheric
lifetime in excess of 100 years, whereas methane has a shorter atmospheric lifetime of
about 12 years, but is an extremely efficient GHG.?” Nitrous oxide and methane have

GWP-100s of 273 and 30 respectively.?®

The foregoing, coupled with the fact that each of these GHGs has had substantial
anthropogenic emissions in the last 100 years, means that CO», nitrous oxide and methane

are the most significant GHGs in terms of their contributions to global warming.>’

The observed consequence of anthropogenic GHG emissions since 1850-1900

33

34

COz, nitrous oxide and methane each have natural sources of emissions, and natural sinks
or loss processes that remove them from the atmosphere.*” For example, the
decomposition of vegetation on land and loss of dissolved CO from oceans are the
largest natural causes of emissions into the atmosphere.*! Similarly, CO, is removed from

the atmosphere during photosynthesis.*?

Global atmospheric GHG concentrations are determined by the balance between the
combined natural and anthropogenic GHG emissions and their sinks. Prior to the
industrial revolution, the variations of the global GHG concentrations in the atmosphere
were quite small due to the long-term balance between natural emissions and natural
sinks for each of the major GHGs. Since the industrial revolution, there have been large
increases in the global atmospheric concentrations of these GHGs due to additional
anthropogenic GHG emissions.* This dramatic increase in global atmospheric GHG
concentrations is illustrated in Figure 2 of Professor Karoly’s report, which is reproduced
below. In 2019, atmospheric CO; concentrations were higher than at any time in at least
2 million years, and concentrations of nitrous oxide and methane were higher than at any

time in at least 800,000 years.**

37
38
39
40
41
42
43

44

APP.0001.0003.0093 Exhibit A40, Karoly Report [15].

APP.0001.0003.0093 Exhibit A40, Karoly Report [15].

APP.0001.0003.0093 Exhibit A40, Karoly Report [17], [21].

APP.0001.0003.0093 Exhibit A40, Karoly Report [19]-[20].

APP.0001.0003.0093 Exhibit A40, Karoly Report [19].

APP.0001.0003.0093 Exhibit A40, Karoly Report [19].

APP.0001.0003.0093 Exhibit A40, Karoly Report [22]; TRN.0009.0844 8 November 2023, Professor Karoly,
T872.20-27.

APP.0001.0007.0112 IPCC, Climate Change 2021: The Physical Science Basis — Summary for Policymakers
[.0024].
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Fig. 2: Concentranions of the major greenhouse gases (CO,, methane and nitrous oxide) in the
atmosphere over the past 2000 years. Reproduced from State of the Climate 2022°

35  Figure 3 of Professor Karoly’s report, reproduced below, demonstrates changes in global
surface temperatures over the last two thousand years. This figure shows small amplitude
decadal variations, no trend over the first millennium, then a slight cooling over the
second millennium until about 1900, followed by a marked warming trend. Professor
Karoly’s evidence is that this warming trend since 1900 aligns with the dramatic increase
in global major GHG concentrations illustrated in Figure 2, which depicts relatively

stable concentrations until 1800 then rapidly growing concentrations.*

+ APP.0001.0003.0093 Exhibit A40, Karoly Report [23].
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(a) Change in global surface temperature (decadal average)
as reconstructed (1-2000) and observed (1850-2020)
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Fig. 3: “Changes in global surfuce temperature reconstructed from paleoclimate archives
(solid grey line, years 1-2000) and from direct observations (solid black line, 1850-2020)), both
relative to 1850-1900 and decadally averaged.” ... “'The grey shading with white diagonal
lines shows the very likely ranges for the temperature reconstructions.”

Reproduced from Figure SPM. 1, Summary for Policymakers, IPCC Sixth Assessment Report
‘Climate Change 2021: The Physical Science Basis'. >

36  Together, Figures 2 and 3 of Professor Karoly’s report demonstrate the operation of an
enhanced greenhouse effect from 1850-1900 until the present. Anthropogenic GHG
emissions have increased dramatically since the commencement of the industrial
revolution, contributing to increased concentrations of these gases in the atmosphere.
These increased concentrations have caused instantaneous radiative forcing, leading to
an accumulation of excess energy that has warmed the Earth’s oceans, land surface and

lower atmosphere.*®

46 APP.0001.0003.0093 Exhibit A40, Karoly Report [14].
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Near-linearity in the relationship between anthropogenic GHG emissions and global

temperature increase

37

Professor Karoly’s evidence, echoed by Professor Pitman*’ and Dr Canadell,*® is that

every tonne of GHG emissions adds to global warming. Professor Karoly’s reasoning

can be summarised as follows:

37.1

37.2

37.3

37.4

First, the increase in global average concentration of CO; in the atmosphere since
the industrial revolution is directly linearly related to the cumulative emissions of
CO; from human activities, being the sum of anthropogenic emissions since about

1850. This is due to long atmospheric lifetime of CO, outlined in paragraph 30.%

Second, the increase in the global COz-equivalent concentration (CO2-¢)*° since
the industrial revolution is also linearly related to cumulative anthropogenic

emissions of all long-lived GHGs.""

Third, the multi-decadal increase of global temperature at any time since 1850 is
near-linearly related to cumulative anthropogenic emissions of CO since 1850.
This coheres with observed records from 1850 to the present and climate model

simulations in the future to 2050.%>

Fourth, given (i) the increase in GHG concentration due to anthropogenic
emissions contributes to instantaneous radiative forcing and increased global
temperature and (ii) the increase in global CO» concentration since the industrial
revolution is linearly related to cumulative anthropogenic emissions of CO», it is
clear that there is a near-linear relationship between cumulative emissions of CO:

from human activities and increase in global temperature.>

47
48
49
50

51
52
53

TRN.0015.1271 16 November 2023, Professor Pitman, T1329.30-36.

TRN.0017.1379 21 November 2023, Dr Canadell, T1391.28-34.

APP.0001.0003.0093 Exhibit A40, Karoly Report [25].

CO2-e is the concentration of COz that would give the same radiative forcing as the combined mixture of GHGs:
APP.0001.0003.0093 Exhibit A40, Karoly Report [24]; TRN.0009.0844 8 November 2023, Professor Karoly,
T873.27-36.

APP.0001.0003.0093 Exhibit A40, Karoly Report [25].

APP.0001.0003.0093 Exhibit A40, Karoly Report [26].

APP.0001.0003.0093 Exhibit A40, Karoly Report [26].
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37.5 Fifth, a similar near-linear relationship, but with a different slope, exists between
the increase of global temperature since the industrial revolution and cumulative

emissions of COz-equivalent gases (i.e. non-CO, GHGs).>*

38 The combined effect of these separate linear and near-linear relationships is illustrated in

Figure 4 of Professor Karoly’s report, set out below.

Every tonne of CO, emissions adds to global warming

Global surface temperature increase since 1850-1900 (°C) as a funchion of cumulative 0y emissions (GHC0,)
=

3

S5P5-0.5
The near-Rneasr relationship
Lebwreen Llse Cumutatioes
CO, emissions and ghobal
warming far fise iustrative
seenarios untl year 2050

S5P3-7.0

ssPiza

Historical ghabal
warming
HH“ Il we {0y emissions since 18
a
’I.l TR S 1CHE KD 450K (O,
0.5 Futune cumulative
’ - 55p1-1 0, emisslons differ
SEpl-2.4  dCross scenarios and
dletermine how much
"'"':-l"‘- ] wWarmng wie will
1 S5P5-0.5 cxperience.
g = ] g
2 2B
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Cumulative £ emissions betwenn 1850 and 2019 Cumuiative COy emissians batween 2020 and 2050

Fig. 4: "Near-linear refationship between cumulative CO; emissions and the increase in global
surface temperature.

Top panel: Historical data (thin black line) shows observed global surface temperature increase
in °C since 1850-1900 as a function of historical cumulative carbon dioxide {CO:) emissions in
GtCO from 1850 ta 201 9. Coloured areas show the assessed very likely range of global surface
temperature projections, and thick coloured central lines show the median estimate as a function
af cumulative CC; emissions from 2020 until year 2030 for the set of illustrative scenarios
(55P1-1.9, S5P1-2.6, 58P2-4.5, 85P3-7.0, and S5F5-8.5.)

Bottom panel: Historical and projected cumulative CCh emissions in G COs for the respective
seenarios.”

Reproduced from Figure SPM_I0, Summary for Policymakers, IPCC Sixth Assessmeni Report
‘Climate change 2021: The Physical Science Basis"?

54 APP.0001.0003.0093 Exhibit A40, Karoly Report [27].
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39  Similarly, one can observe the relationships identified by Professor Karoly from a
surface-level analysis of historical increases in anthropogenic GHG emissions, GHG
concentrations and global temperatures from 1850-1900 to the present.> Each of the last
four decades has been warmer than any previous decade since 1850. The world is
warming faster than at any time in at least the last two thousand years.’® The 2023 UNEP

Emissions Gap Report states that:

The world is witnessing a disturbing acceleration in the number, speed and scale of broken
climate records. At the time of writing, 86 days have been recorded with temperatures
exceeding 1.5°C above pre-industrial levels this year. Not only was September the hottest
month ever, it also exceeded the previous record by an unprecedented 0.5°C, with global
average temperatures at 1.8°C above pre-industrial levels. These records were
accompanied by devastating extreme events, which the Intergovernmental Panel on
Climate Change (IPCC) has warned us are merely a meek beginning. While the records do
not imply that the world has exceeded the 1.5°C temperature limit specified in the Paris
Agreement, which refers to global warming levels based on multi-decadal averages, they
signal that we are getting closer.”’

Implications of net zero emissions for global temperature increase

40  The direct result of the near-linear relationship between cumulative CO; emissions since
1850 and increases in global temperature is that to stabilise global temperature at any
level, global net zero emissions of CO, from human activities must be achieved.>® This
is because, at the point of net zero, the amount of CO2 human activity is putting into the

atmosphere equals the amount of CO, human activity is removing from the atmosphere.>

41 However, human-induced global warming is caused not only by CO, emissions but also
the contribution from other GHGs. Therefore, to halt total human-induced warming,

emissions of other GHGs, particularly methane, also need to be reduced.®

Representative Concentration Pathways and Shared Socioeconomic Pathways

42  Climate scientists have undertaken climate model simulations to make projections of
future global surface temperature change relative to emissions scenarios. The relevance
of these scenarios is that they show the relationship between not only the amount of GHG

emission reductions and global warming, but the timing of those reductions. As such,

35 APP.0001.0003.0093 Exhibit A40, Karoly Report [30]-[35].

36 APP.0001.0007.0044 IPCC, Climate Change 2021: Summary for All, 4; APP.0001.0007.0112IPCC, Climate Change
2021: The Physical Science Basis — Summary for Policymakers, [.0021]-[.0022].

7 APP.0001.0019.0006 UNEP Emission Gap Report 2023, 15.

8 APP.0001.0003.0093 Exhibit A40, Karoly Report [28].

» EVI.2001.0005.0001 IPCC, Climate Change 2022: Mitigation of Climate Change [.0099].

60 EVI.2001.0005.0001 IPCC, Climate Change 2022: Mitigation of Climate Change [.0099].
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these scenarios can be used to project global temperature increase at certain points in
time. Those emissions scenarios are known as the Representative Concentration
Pathways (RCPs) (assessed in the IPCC’s Fifth Assessment Report) and the updated
Shared Socioeconomic Pathways (SSPs) (assessed in the IPCC’s Sixth Assessment
Report).®!

43  The projected global temperature changes in various scenarios are shown in Figure 10

and Table 2 of Professor Karoly’s report.

(b) Surface Air Temperature Change

Scenaro
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Fig.10: Comparnison of global temperature changes simulated by a simple global model for the SSP
and RCP scenanios. Time series with 5-95% ranges and medians of global temperanmre projections
relative to 1850-1900 for the RCP and SSP scenarios from MAGICC 7.5 simple global Earth System
Model. MAGICC7.5 was run in the recommended setup used in IPCC AR6 Working Group 3.
Reproduced from Figure 4.35(b), IPCC Sixth Assessment Report ‘Climate change 2021: The Physical
Science Basis" "

61 APP.0001.0003.0093 Exhibit A40, Karoly Report [78]-[79].
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Near term, 2021-2040 Mid-term, 2041-2060 Long term, 2081-2100

Scenario Best estimate (°C) r:%:’;fg Best estimate (°C) r:r?;ftf g Best estimate (°C) :f::l:‘;:ﬂ;f g
55P1-1.9 5 12t01.7 1.6 1.2t02.0 1.4 10to1.8
SSP1-2.6 1.5 12t01.8 ‘ 1.7 ‘ 131022 1.8 ‘ 131024
55P2-4.5 15 12t01.8 2.0 1.6t02.5 2.7 21t035
S5P3-7.0 15 | 12t01.8 .-‘_ 21 ‘ 1.7t02.6 | 36 ‘ 281046
SSP5-8.5 16 13t01.9 2.4 1.9t03.0 44 33t05.7

Table 2: Changes in global temperature for selected 20-year periods and five SSP scenarios.
Temperature differences relative to the 1850-1900 Baseline are reported as the best estimate and 5-
95% range. Reproduced from Table SPM. I, Summary for Policymakers, IPCC Sixth Assessment
Report ‘Climate change 2021: The Physical Science Basis"’

44  The only emission scenario that simulates a world in which global temperatures are about
1.5°C warmer than preindustrial times by the end of this century is SSP1-1.9. Under this
scenario, global warming will peak around the middle of the century, with a temporary
overshoot of 1.5°C by no more than 0.1°C, before temperatures slowly decline as net
global emissions fall below zero between 2050 and 2100.°> This underscores the
necessity of cutting emissions immediately in order to hold global temperature increase

to 1.5°C.

Impacts of climate change

45  The Commonwealth has admitted that an increase in global mean temperature causes a
number of climate impacts. These include increases in global average ocean surface
temperature, the melting of ice on land and sea and permafrost, changing precipitation
patterns, sea level rise and inundation of coastal lands, increases in the frequency and
intensity of extreme weather events, harm and destruction of ecosystems and non-human

species, and various health-related impacts.®*

46  The expert evidence presents a stark picture of the impacts of the increase in global
temperature observed from 1850-1900 to the present, both globally and in the Torres
Strait region, as well as catastrophic future impacts absent immediate and steep cuts to

GHG emissions.

62 APP.0001.0003.0093 Exhibit A40, Karoly Report [84].
63 APP.0001.0015.0003 3FASOC [10]; CRT.2000.0003.0001 Defence [10].
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Global impacts

47

The expert evidence establishes that anthropogenic emissions of GHGs has caused the

following impacts of climate change globally:

47.1

47.2

473

47.4

Temperature increase: The Commonwealth admits that from 1850-1900 to the
most recent decade 2011-2020, global mean near-surface air temperature increased
by approximately 1.09°C.** Professor Karoly’s opinions as to the causal
relationship between anthropogenic GHG emissions and this observed temperature

increase are outlined in paragraphs [26]-[39] above.

Ocean acidification: The Commonwealth admits that ocean acidification in the
period 1850-1900 to the present is an impact of climate change.®> The acidity of
ocean waters is determined by the dissolution of CO; from the atmosphere in the
upper layers of the ocean. Increased atmospheric concentrations of CO> caused by
anthropogenic emissions, thus, cause acidification of ocean waters. This
relationship, although nearly linear, varies geographically because of ocean current
systems and the mixing of surface waters with deeper ocean waters.%® In 2015, the
IPCC found with high confidence in its Fifth Assessment Report that the pH of
ocean surface water had decreased by 0.1, corresponding to a 26% increase in

acidity.’

Ocean temperature increase: The Commonwealth admits increased ocean
temperatures in the period 1850-1900 to the present are an impact of climate
change.%® Professor Karoly’s evidence is that ocean temperatures increased by 0.88

[0.68 to 1.01]°C in the period 1850-1900 to 2011-2020.%°

Changes in precipitation patterns: The Commonwealth admits that changing
precipitation patterns in the period 1850-1900 to the present is an impact of climate

change.”® Increases in global temperature lead to near-linear increases in global

64
65
66
67

68
69

70

APP.0001.0015.0003 3FASOC [8]; CRT.2000.0003.0001 Defence [8(a)].

APP.0001.0015.0003 3FASOC [25(a)]; CRT.2000.0003.0001 Defence [25(a)].

APP.0001.0003.0093 Exhibit A40, Karoly Report [43].

APP.0001.0007.0115 IPCC, Climate Change 2014: Synthesis Report — Contribution of Working Groups I, II and II
to the Fifth Assessment Report [.0019].

CRT.2000.0003.0001 Defence [8(a)].
The values inside the square brackets represent the very likely or 5% to 95% likelihood range: see
APP.0001.0003.0093 Exhibit A40, Karoly Report [35].

APP.0001.0015.0003 3FASOC [25(c)]; CRT.2000.0003.0001 Defence [25(c)].
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average humidity in the lower atmosphere.”! This increase in humidity and, by
extension, total water content in the global atmosphere affects precipitation
patterns.”? In general, there are increases in precipitation in the tropics and
decreases in the sub-tropics.”® Moreover, the likelihood of extreme hourly and daily
rainfall amounts has increased in many regions around the world due to increases

in global temperature and humidity.”*

47.5 Sea level rise and inundation of coastal lands: The Commonwealth admits that
rising sea levels and inundation of coastal areas in the period 1850-1900 to the
present is an impact of climate change.” Professor Church’s evidence

demonstrates the extent to which these impacts have manifested in the present day:

(a) Global mean sea level has increased by approximately 0.21 m (0.16 to 0.26
m) in the period 1900 to 2020.7

(b) Observed sea level change is clearly a result of increases in global
temperatures.”’ The two largest contributors to sea level rise since 1900 are
ocean thermal expansion and the loss of mass from glaciers,”® both of which

are caused by higher temperatures.”

(c) The frequency of extreme sea level events (such as a 1 in 100 year event) in
particular locations can increase rapidly with a rise in mean sea level.
Although the increase in frequency of such events varies globally and is
dependent on local conditions, Professor Church opines that at a number of
locations around Australia, a 0.1 m rise in sea level can result in an increase

in frequency of extreme events by a range of 1.8 to 5.8.3°

7 APP.0001.0003.0093 Exhibit A40, Karoly Report [52]-[53].
2 APP.0001.0003.0093 Exhibit A40, Karoly Report [54].
7 APP.0001.0003.0093 Exhibit A40, Karoly Report [54].

74 APP.0001.0003.0093 Exhibit A40, Karoly Report [56].

7 APP.0001.0015.0003 3FASOC [25(d)]; CRT.2000.0003.0001 Defence [25(d)].

76 APP.0001.0009.0002 Exhibit A53, Church Report [49].

7 APP.0001.0009.0002 Exhibit A53, Church Report [59].

8 Ocean water expands as it warms and as a result sea level rises: APP.0001.0009.0002 Exhibit AS3, Church Report

[57].
” APP.0001.0009.0002 Exhibit A53, Church Report [59].
80 APP.0001.0009.0002 Exhibit A53, Church Report [40].
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(d) Increases in global temperature result in more energy in the atmosphere, more
intense climate variability, changes in windspeed and direction and, thus,

changes in sea level extremes.?!

47.6 Extreme weather events: The Commonwealth admits that increased frequency,
size and intensity of extreme weather events such as heatwaves, droughts,
bushfires, tropical cyclones, severe storms and flooding in the period 1850-1900 to
the present are impacts of climate change.®?> Professor Karoly’s evidence is that
there is an approximately linear relationship between increases in global
temperature and the frequency and intensity of extreme temperatures, heatwaves,
weather conditions conducive to bushfires, extreme daily rainfall, drought and

coastal storm surges."?

477 Harm and destruction to ecosystems and non-human species: The
Commonwealth admits that harm to and destruction of ecosystems and non-human
species has occurred in the period 1850-1900 to the present as a result of climate

change.* Expert and documentary evidence demonstrates that:

(a) Human-induced climate change associated with increases in global
temperature since 1850-1900 has caused widespread adverse impacts to
terrestrial ecosystems. This relationship is approximately linear but its

strength varies between different regions.®

(b) Mass coral bleaching occurs due to anthropogenic heating and associated
longer and more extreme marine heatwaves. At the current level of global
temperature increase, coral reefs have experienced three pan-tropical episodes

of bleaching in the last three decades.3¢

(¢) Climate change has altered marine, terrestrial and fresh-water ecosystems and

caused local species losses, increases in disease and mass mortality events of

81
82
83
84
85
86

APP.0001.0009.0002 Exhibit A53, Church Report [42].
APP.0001.0015.0003 3FASOC [25(e)]; CRT.2000.0003.0001 Defence [25(¢)].
APP.0001.0003.0093 Exhibit A40, Karoly Report [57].
APP.0001.0015.0003 3FASOC [25(f)]; CRT.2000.0003.0001 Defence [25(f)].
APP.0001.0003.0093 Exhibit A40, Karoly Report [62].
APP.0001.0003.0095 Exhibit A43, Hughes Report [31].
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48

plants and animals. This has resulted in extinctions, ecosystem restructuring

and increases in areas burned by wildfire."’

The impacts of global warming increase with incremental increases in global

temperature.

IPCC’s Summary for All:

For example, see Figure 6 of Professor Karoly’s report, taken from the
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Fig. 6: Changes in some extreme weather events for increases in global temperature.

Changes are relative to the 1850-1900 Baseline for selected weather extremes.

Reproduced from Graphic E, IPCC Climate Change 2021: Summary for All.

Impacts in the Torres Strait

49

The Applicants’ expert, documentary and fact evidence establishes that the climate

change impacts observed globally have occurred and are continuing to occur in the Torres

Strait. As is clear from the evidence of the Applicants’ fact witnesses below, these

impacts pose a significant risk to Torres Strait Islanders’ property, well-being and ability

to practice Ailan Kastom. Further, and most critically, some of these impacts pose an

existential risk to the habitability of the Torres Strait Islands. This is occurring in a

87

APP.0001.0007.0118 IPCC, Climate Change 2022: Impacts, Adaptation and Vulnerability, 45.

25

VID622/2021 Pabai & Kabai v Commonwealth of Australia | Applicants’ Closing Submissions




50

context where Torres Strait Islanders: (i) have contributed little to the underlying causes
of climate change; and (ii) are particularly vulnerable to these impacts. Climate change

is having a severe, disproportionate impact in the Torres Strait compared to other regions.

In his report, Professor Pitman asserts that there is a diversity of views in the scientific
community about the value of regional climate models in enabling the projection and
attribution of observed regional and local impacts to climate change, with some arguing
that the models are infected by systemic biases that have not previously been evaluated
for the Torres Strait region.®® The Applicants submit that Professor Pitman’s opinion on
the ability to project and attribute regional climate change impacts should not be accepted

for the following reasons:

50.1 Professor Karoly disagrees with Professor Pitman’s assessment of regional climate
models. Professor Karoly has evaluated regional climate model projections and
simulations for the period 1950 to 2015 both for Australia and Horn Island.
Professor Karoly acknowledges that there are uncertainties in these models but
opines that they are sufficiently certain to draw the conclusions he does in his report

because:

(a) When the models are used to simulate changes in the region between 1950 to
the present, the results are consistent with changes actually observed in that

period; and

(b) When the models are used to simulate changes in the future, the results are
consistent with amplified climate changes consistent with global average
temperature increase associated with particular levels of cumulative GHG

emissions.®’
50.2 Further, during cross-examination, Professor Pitman conceded that:

(a) the IPCC’s sixth assessment report found, with a high degree of confidence,
that regional temperature increase in northern Australia can be attributed to

anthropogenic global heating;”® and

88 EXP.2000.0001.0286 Exhibit R10, Pitman Report [15].
89 TRN.0009.0844 8 November 2023, Professor Karoly, T892.4-39.
9% TRN.0015.1271 16 November 2023, Professor Pitman, T1332.26-40.
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(b) he did not have the requisite knowledge to opine regarding the attribution of
changes in the Torres Strait to climate change including species extinction
and observed sea level rise.”! Specifically, Professor Pitman stated that
impacts such as sea level rise and coral bleaching in the Torres Strait are
“outside [his] expertise.”® In contrast, Professor Hughes opined about the
direct and specific connection between different degrees of global warming

and coral losses and species impacts (see [75]-[77] below).

50.3 In addition, the IPCC in its sixth assessment report affirms the value of “regional
climate modelling initiatives such as the Coordinated Regional Climate
Downscaling Experiment” in complementing global models particularly for

complex topography zones, coastal areas and small islands.”

In addition to offering opinions specific to the Torres Strait, the Applicants’ expert
evidence regarding the global and regional impacts of climate change is that such impacts
manifest similarly or more severely in the Torres Strait as they have in other places
around the world. For example, Professor Karoly opines that the warming trend observed
in northern Australia is indicative of a similar trend in the Torres Strait.”* Similarly,
Professor Selvey concludes from her review of academic literature establishing the direct
connection between increases in death and illness and heat extremes that such increases

have likely already occurred in the Torres Strait.”

Sea level rise

52

53

While the Commonwealth admits that the Torres Strait Islands have been affected by sea
level rise,”® the evidence of Professor Karoly and Professor Church illustrates the severity

of this impact for Torres Strait Islanders.

Professor Church’s evidence is that sea levels are rising along all parts of the Australian
coastline at an average rate consistent with global mean trends. Specifically, and
accounting for natural climate variability, the average trends of sea level rise relative to

land around the Australian coastline are 2.1 +/- 0.2 mm yr!' and 3.1 +/- 0.6 mm yr™! in the

91
92
93
94
95
9%

TRN.0015.1271 16 November 2023, Professor Pitman, T1333.24-27.

TRN.0015.1271 16 November 2023, Professor Pitman, T1334.34-36.

APP.0001.0007.0112, IPCC, Climate Change 2021: Physical Science of Climate Change [.0064].
See discussion at [68].

See discussion at [78].

APP.0001.0015.0003 3FASOC [57(c)]; CRT.2000.0003.0001 Defence [57(a)].
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periods 1966 to 2009 and 1993 to 2009 respectively.’” Professor Church also opines that
the rate of Australian sea level rise is accelerating, with current average rates approach 1

mm yr'!' higher than those calculated in studies from 2014.%

54  Professor Church notes that, over the last three decades, sea level rise in northern
Australia has been larger than southern Australia and the global average at approximately
4 to 6 mm yr'!. Similarly, short records indicate rates of relative sea level rise at Booby
and Goods Islands in the Torres Strait of 3.7 +/- 3.8 (1990-2018) and 4.2 +/- 4.1 (1988-
2022) mm yr'.”

55  Professor Karoly’s evidence reinforces Professor Church’s opinions, asserting that sea
levels are rising by statistically significantly amounts in the Torres Strait.'®® Professor
Karoly relies on the Torres Strait Regional Authority’s 2021 Torres Strait State of the
Environment Report Card, which states that sea level rise has been increasing at about

twice the global rate (6 to 8 mm per year in the past decade) in the Torres Strait.'%!

Extreme sea level events and inundation of coastal areas

56 The evidence of Professor Church and Mr Bettington establishes that Torres Strait
Islanders are experiencing more severe flooding events in their communities at more

frequent intervals as a result of sea level rise observed in the region.

57  Professor Church gives evidence that the height of extreme events in the Torres Strait is
directly related to local mean sea level. In support of this opinion, Professor Church
describes a study prepared by Systems Engineering Australia in 2011 from which he
concludes that the average depth of flooding in the Torres Strait increased 0.12 m from

1993 to 2023 and 0.25 m from 1900 to 2023.'%

58  Professor Church refers to two studies in support of his opinion that there has been an
increase in the frequency of extreme sea level events of a given height in the Torres Strait.

First, on the basis of the Systems Engineering Australia study, Professor Church

7 APP.0001.0009.0002 Exhibit A53, Church Report [53]. Note that this figure accounts for natural sea level
variability.

o8 APP.0001.0009.0002 Exhibit A53, Church Report [55].

» APP.0001.0009.0002 Exhibit A53, Church Report [54]. Note that Professor Church considers that these figures
reflect significant natural variability and should not be relied upon as an indicator of a longer-term trend.

100 APP.0001.0003.0093 Exhibit A40, Karoly Report [77].

101 APP.0001.0007.0158 TSRA, Torres Strait State of the Environment Report Card 2021 [.0009].

102 APP.0001.0009.0002 Exhibit A53, Church Report [67].
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determines that the frequency of such events increases (on average) by a multiplication
factor of 5.2 for every 0.1 m of sea level rise. Second, a study by Woodworth et al. in
2021 estimated an average multiplication factor of 2.1 for every 0.1 m of sea level rise.
Adopting the more conservative estimates of Woodworth et al., Professor Church
concludes that there was at least a doubling in the frequency of extreme sea level events
of'a given height between 1993 and 2023 in the Torres Strait and an increase by a multiple

of 6.4 for 1900 to 2023.103

Mr Bettington was briefed with Professor Church’s conservative estimate that sea levels
rose by 21 cm between 1900 and 2023 in the Torres Strait in line with the global
average.'® Mr Bettington applied this assumption to his calculation of extreme water
levels relative to land height in the Torres Strait to determine the increase in the
magnitude of such extremes in the period 1900 to 2023.'% Mr Bettington’s conclusions
are set out in Tables 7 and 8 of his supplementary report filed on 10 November 2023.1%
By way of illustration, Mr Bettington concludes that, from 1900 to 2023, a 1 in 100 year
inundation event on Boigu increased from 3.58 m Australian Height Datum (AHD) to

3.79 m AHD.'"’

Table 7 Baseline (1900) Extreme Water Levels Relative to AHD

Average recurrence Boigu Storm Saibai Storm Poruma Storm Warraber
interval tide tide tide Storm tide
(ARl years) (m AHD) (m AHD) (m AHD) (m AHD)
HAT 2.95 2.61 2.46 2.53

10 years 3:15 2.69 2.66 2.83

25 years 3.31 2.84 2.80 3.01

50 years 3.45 2.97 2.94 3.15

100 years 3.58 3.1 3.05 3.27

500 years 3.88 3.40 3.29 3.52

103
104
105
106

APP.0001.0009.0002 Exhibit A53, Church Report [68].

APP.0001.0009.0002 Exhibit A53, Church Report [49].

APP.0001.0009.0003 Exhibit A48, Bettington Report [.0014]-[.0022].
APP.0001.0015.0011 Exhibit A49, Supplementary Bettington Report, Tables 7 and 8.
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Table 8 Current (2023) Extreme Water Levels Relative to AHD

Average recurrence Boigu Storm Saibai Storm Poruma Storm Warraber
interval tide tide tide Storm tide
(ARI years) (m AHD) (m AHD) (m AHD) (m AHD)
HAT 3.16 2.82 267 274

10 years 3.36 2.90 287 3.04

25 years 3.52 3.05 3.01 3.22

50 years 3.66 3.18 3.15 3.36

100 years 3.79 3.32 3.26 3.48

500 years 4.09 3.61 3.50 3.73
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60 Critically, Mr Bettington’s evidence demonstrates that there was a significant increase in
the frequency of extreme flooding in the Torres Strait between 1900 and 2023. This is
most clearly shown by Mr Bettington’s estimate of the height water levels must reach on
Boigu, Saibai, Poruma and Warraber to flood half of the township on each island (a

Township Inundation Event), as well as the frequency of exceedance of this level in

1900 and 2023.1%8

Table 9 Township Inundation Event Water Levels Relative to AHD with Baseline and Current Frequency of Exceedance

I T i

~50% of township flooded (m AHD)

Baseline Frequency (years) 35 25 >500 500

Current Frequency (years) 12 5 >500 100

61  Applying the conclusions in Table 9 above, Mr Bettington opines that the frequency of
these Township Inundation Events is almost three times as likely in any one year on

Boigu and five times as likely on Saibai and Warraber in 2023 compared to 1900.

62  Mr Bettington maps the severity of flooding caused by these Township Inundation Events
on Boigu, Saibai, Poruma and Warraber in his contribution to the supplementary report
of the conference of experts dated 3 November 2023.!% By reference to the maps of

Boigu and Saibai set out below:

62.1 On Boigu, a Township Inundation Event would result in flooding of up to 0.5m in
depth in almost all parts of the community (indicated by the dark blue shading). In
the southern parts of the community, depths could reach as much as Im (indicated
by teal shading). A similar observation can be made in respect of culturally

significant sites such as the cemetery on the western end of the northern coastline.

62.2 On Saibai, most parts of the community are subject to flood waters of up to 0.5m
in depth during a Township Inundation Event, rising to 1m near the cemetery (to

the west of the township).

108 APP.0001.0015.0011 Exhibit A49, Supplementary Bettington Report, Table 9.
19 APP.0001.0015.0011 Exhibit A49, Supplementary Bettington Report [.0005], [.0018], [.0031], [.0044].
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65 These examples from Mr Bettington’s evidence emphasise the rapidly increasing risk
posed by coastal flooding to the habitability of communities in the Torres Strait. In
present day Boigu and Saibai, a significant inundation event that causes up to 0.5m of
flooding in almost all parts of the community has an annual likelihood of occurrence of

over 8% and 20% respectively.

66  The foregoing summary of Professor Church and Professor Bettington’s evidence can be

condensed into the following propositions:

66.1 First, sea levels have risen in the Torres Strait region by a conservative estimate of
21 cm from preindustrial times until the present day as a direct result of

anthropogenic warming.

66.2 Second, this observed sea level rise has contributed to an increase in the frequency

and severity of flooding events experienced by communities in the Torres Strait.

66.3 Third, for Boigu and Saibai, the frequency of inundation events with significant
consequences for local communities has increased considerably since 1900,

thereby reducing the habitability of these islands.!'”

Temperature increase and extreme heat

67 The Commonwealth admits that the Torres Strait has been affected by warmer days as a

result of climate change.'!!

68  Average land temperatures across Australia have increased by 1.47 +/- 0.24°C since high
quality national records began in 1910.!'? Professor Karoly’s evidence is that this
warming, particularly in northern Australia, is generally indicative of a similar trend in

the Torres Strait region.!'!?

69  Professor Karoly refers to his analysis of high-quality temperature observations for Horn
Island from the ACORN-SAT dataset of the Bureau of Meteorology to demonstrate an
upward trend in temperatures in the Torres Strait region. According to the dataset, the

average maximum temperature in the Torres Strait increased by 0.80°C from 1951-60 to

10 APP.0001.0009.0003 Exhibit A48, Bettington Report [.0024].

1 APP.0001.0015.0003 3FASOC [57(a)]; CRT.2000.0003.0001 Defence [57(b)].
12 APP.0001.0003.0093 Exhibit A40, Karoly Report [65(a)].

113 APP.0001.0003.0093 Exhibit A40, Karoly Report [69].
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the most recent decade 2011-2020.''* Further, the number of days with a maximum
temperature greater than 30°C at Horn Island increased statistically significantly from
154 days per year in 1951-60 to 231 days per year in 2011-2020. The number of days
with a maximum temperature greater than 34°C also increased significantly from 0.7

days per year in 1951-1960 to 2.5 days per year in 2011-2020. '3

Ocean temperature increase

70  The Commonwealth admits that the Torres Strait Islands has been affected by increases

in ocean temperature. 16

71  Professor Hughes’ evidence is that there is a clear warming trend in sea surface
temperatures on the Great Barrier Reef over the past 120 years.!!” This is represented in
Figure 6 of Professor Hughes’ report, which is set out below. The blue bars indicate years
where anomalous sea surface temperatures in December were lower than the 1961-1990
reference period, whereas red bars represent warmer, positive anomalies. The

preponderance of red bars from 1970 onwards indicates a warming trend.

14 APP.0001.0003.0093 Exhibit A40, Karoly Report [70].

115 APP.0001.0003.0093 Exhibit A40, Karoly Report [70].

16 APP.0001.0015.0003 3FASOC [57(b)]; CRT.2000.0003.0001 Defence [57(b)].

17 See APP.0001.0003.0095 Exhibit A43, Hughes Report [35]. While the Torres Strait is formally considered by the
Commonwealth to be outside of the Great Barrier Reef Region, Torres Strait is ecologically and geologically
inseparable from the rest of the Great Barrier Reef: APP.0001.0003.0095 Exhibit A43, Hughes Report Figure 1. On
this basis, the warming of the Great Barrier Reef implies a warming of oceans in the Torres Strait region.
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December sea surface temperature anomaly
Great Barrier Reef (1900 to 2{)21]_

Austimlan Bureau of Melsom bBgy 1
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Figure 6. Sea surface temperature anomalies on the Great Barrier Reef in December,
1900-2021. Blue bars indicate years where temperatures were lower than the 1961-1990
reference period. Red bars indicate warmer, positive anomalies. (Australian Bureau of
Meteorology, 2022).

Further, both Professor Karoly and Professor Hughes give evidence that the extensive
coral bleaching that has occurred in the Torres Strait over the last two decades was caused
by ocean warming and marine heatwaves.!'® This aligns with the findings of Suppiah et
al. in a 2010 report prepared for the CSIRO, which found that the average annual sea
surface temperature in the Torres Strait region rose by about 0.16°C to 0.18°C per decade

from 1950 to 2010.!1°

Erosion

73

Mr Bettington gives evidence that sea level rise in the Torres Strait exacerbates erosion
issues for coral cay and rock islands such as Poruma, Warraber and Badu. The shape of
sand formations on these islands are controlled by reef top waves and currents, which
drive morphological processes. The reef edge absorbs some of the energy caused by
waves and currents. However, sea level rise increases the depth of the water over the reef
edge, reef top absorbs less of this energy. This in turn alters the morphological processes

on these islands, causing imbalances in sand transport and, by extension, erosion.!?

118
119
120

APP.0001.0003.0093 Exhibit A40, Karoly Report [72]; APP.0001.0003.0095 Exhibit A43, Hughes Report [97].
APP.0001.0007.0053 Suppiah et al. 2010 Observed and Future Climates of the Torres Strait Region [.0006].
APP.0001.0009.0003 Exhibit A48, Bettington Report [.0045].
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74

Mr Bettington states that this imbalance is evident on Poruma, where transport rates

during the dominant south-easterly season exceed the wet season north-westerly

conditions.'?!

Harm and destruction of ecosystems and non-human species

75

76

Professor Hughes gives evidence that sea level rise and increased ocean temperatures are

already damaging nearshore ecosystem habitats in the Torres Strait, including

mangroves, mudflats and beaches, coastal wetlands and seagrasses and intertidal coral

reefs.

122

Specifically, Professor Hughes states that:

76.1

76.2

76.3

76.4

Sea level rise and storm surges have caused significant damage to mangrove
habitats and freshwater swamps, including creating new hypersaline wetlands on

Boigu and Saibai.!?

The 2020 and 2021 Torres Strait Seagrass Report Cards found significant declines
in seagrass conditions near Mabuiag Island.!>* While the causes of specific die-offs
are poorly understood due to inconsistent monitoring, Professor Hughes stated in
his oral testimony that, in general, “those causes are increasingly linked to climate

change.”!%

Aerial surveys conducted by the Torres Strait Regional Authority in 2016
documented a pronounced increase in the intensity of coral bleaching in the Torres
Strait. For the top quartile of reefs most severely affected by the 2016 bleaching
event, the mortality rate ranged from 84-99%. As a result, the Torres Strait
Regional Authority described the condition of coral reefs in the region to be “of

significant concern.”!2¢

Subsequently, mass coral bleaching has re-occurred in the Torres Strait in 2017,

2020 and 2022 due to high ocean temperatures.'?” Professor Hughes describes how

121
122
123
124
125
126
127

APP.0001.0009.0003 Exhibit A48, Bettington Report Figure 37.
APP.0001.0003.0095 Exhibit A43, Hughes Report [78].
APP.0001.0003.0095 Exhibit A43, Hughes Report [92].
APP.0001.0003.0095 Exhibit A43, Hughes Report [94].
TRN.0010.0920 9 November 2023, Professor Hughes, T987.20-23.
APP.0001.0003.0095 Exhibit A43, Hughes Report [96].
APP.0001.0003.0095 Exhibit A43, Hughes Report [97].

37

VID622/2021 Pabai & Kabai v Commonwealth of Australia | Applicants’ Closing Submissions



77

the re-occurrence of these bleaching events substantially impacts reef composition;
heat-sensitive species died off and were replaced by heat-resistant corals, which
has substantially affected numerous ecological functions and reef-building

processes. 2

Professor Hughes also gives evidence that climate change is significantly affecting

marine and terrestrial species living in and near the Torres Strait:

77.1 The Bramble Cay melomys was declared extinct in 2015. More than 90% of the
vegetation on Bramble Cay was destroyed by sea water inundation due to storm

surges and rising sea levels.'?’

77.2 Seagrass diebacks have resulted in significant local mortality and loss of

physiological condition of dugong and turtles in the Torres Strait. 13

77.3 As nesting temperatures determine the gender of turtles and crocodiles, rising
terrestrial and ocean temperatures have caused an increased feminine bias. 99.1%
of juvenile turtles hatched in the far northern Great Barrier Reef and in the Torres

Strait are female.'!

Heat induced mortality and morbidity

78

Professor Selvey opines that increased warmer temperatures in the Torres Strait have
likely already impacted the health of Torres Strait Islanders living in the region. Although
no studies specific to the Torres Strait or small islands have been conducted, it is well
understood in medical literature that there is an association between heat exposure and
increased morbidity (illness) and mortality (death).!>? High temperatures directly impact
health by causing heat exhaustion and heat stroke. In addition, exposure to heat can
exacerbate existing cardiovascular, respiratory and renal conditions to cause death or

illness.!** Based on this well-established association and the higher rates of co-

128
129
130
131
132
133

APP.0001.0003.0095 Exhibit A43, Hughes Report [111]-[120].
APP.0001.0003.0095 Exhibit A43, Hughes Report [88].
APP.0001.0003.0095 Exhibit A43, Hughes Report [80].
APP.0001.0003.0095 Exhibit A43, Hughes Report [84]-[87].
APP.0001.0003.0094 Exhibit A44, Selvey Report [42].
APP.0001.0003.0094 Exhibit A44, Selvey Report [44].
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80

morbidities in the Torres Strait region,'>* Professor Selvey concludes that increased

temperatures are already inducing death and illness in the Torres Strait. '3

A key factor in Professor Selvey’s conclusion is the vulnerability of populations that live
in hot and humid conditions. While tropical areas near the ocean such as the Torres Strait
tend to have fewer heat extremes, the impact of humidity and warmer nights means those
who live in those regions have reduced margin for physiological adaptation to higher
temperatures.'3® This aligns with the findings of Suppiah et al. in their 2010 study on the
impacts of climate change in the Torres Strait.!*” Suppiah et al. state that the average
annual ‘apparent temperature’, or how temperatures feel, in the Torres Strait was almost
12°C higher than the annual air temperature partly due to humidity. As such, current
temperatures in the Torres Strait are conducive to health impacts such as fatigue and heat

stress, particular for the sick and elderly.

Professor Selvey also refers to a study which found that mortality on hot and extremely
hot days was higher in areas of Australia where populations were in the lowest socio-
economic stratum.'*® Professor Selvey opines that this conclusion is relevant in the

Torres Strait given the region’s socioeconomic classification.'*

The climate science is consistent with Torres Strait Islanders’ observations

81

The scientific findings on climate change above are reflected in the lived experiences of

climate change shared by Torres Strait Islander witnesses.

134
135
136
137
138
139

APP.0001.0003.0094 Exhibit A44, Selvey Report [9]-[21].

APP.0001.0003.0094 Exhibit A44, Selvey Report [42], [54] and [78].

APP.0001.0003.0094 Exhibit A44, Selvey Report [42].

APP.0001.0007.0053 Suppiah et al. 2010 Observed and Future Climates of the Torres Strait Region [.0007].
APP.0001.0003.0094 Exhibit A44, Selvey Report [46].

APP.0001.0003.0094 Exhibit A44, Selvey Report [46].
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82  Torres Strait Islander witnesses testified to the significant changes that they have seen on

their islands, including increased heat'*’, increased ocean temperatures'*', sea level rise
b b 9

143 144

and erosion'#?, extreme sea level events'#, and harm to ecosystems and animals'*#,

Avoiding the most serious impacts of climate change in the Torres Strait requires holding
global temperature increase to 1.5°C

83 It is well understood that the continued emission of GHGs will cause further warming
and longer lasting changes in all components of the climate system, increasing the
likelihood of severe, pervasive and irreversible impacts around the world.!* Every
additional increment of temperature increase accelerates changes to climate and weather

extremes.

84  There is a marked difference in projected climate impacts if global temperature increase
is limited to 1.5°C, compared to 2°C, 3°C or 4°C, above preindustrial times. As stated by
the IPCC in its Special Report on 1.5°C, “climate-related risks for natural and human
systems are higher for global warming of 1.5°C than at present but lower than at 2°C.”!4¢
This finding was reiterated in the [IPCC’s sixth assessment report, which states that “near-
term actions that limit global warming to close to 1.5°C would substantially reduce
projected losses and damages related to climate change in human systems and ecosystems

compared to higher warming levels.”!*

85 The expert evidence makes clear that the risk of avoiding the most severe, existential

impacts of climate change requires limiting global temperature increase to 1.5°C or as

140 APP.0001.0009.0010 Affidavit of Aunty Jen [48].

141 APP.0001.0009.0012 Affidavit of Uncle Peo [45]; APP.0001.0012.0005 8 June 2023, Uncle Peo, T251:36-252:27;
APP.0001.0009.0006 Affidavit of Uncle Boggo [48]; APP.0001.0012.0008 15 June 2023, Uncle Boggo, T656:1-40.

142 APP.0001.0012.0004 Affidavit of Uncle Pabai [81]-[82], [128-141], [147]-[159]; APP.0001.0009.0006 Affidavit of
Uncle Boggo [71-81], [94]-[103]; APP.0001.0012.0009 16 June 2023, Uncle Frank, T795:4-38;
APP.0001.0012.0003 12 June 2023, Uncle Herbert, T549:15-550:12; APP.0001.0012.0006 13 June 2023, Aunty Jen,
T636:23-33; APP.0001.0012.0007 6 June 2023, Uncle Fred, T106:8-37; APP.0001.0009.0011 Affidavit of Uncle
Gerald [17]-[20]; APP.0001.0012.0008 15 June 2023, Uncle Gerald, T728:13-45.

143 APP.0001.0012.0004 Affidavit of Uncle Pabai [87], [131]-[133], [169], [170], [180]; APP.0001.0009.0005 Affidavit
of Uncle Paul [131]-[133], [140]-[142]; APP.0001.0012.0008 15 June 2023, Uncle Boggo, T667:47-668:23;
APP.0001.0009.0013 Affidavit of Uncle Laurie [85]-[96]; APP.0001.0009.0011 Affidavit of Uncle Gerald [33],
[40]; APP.0001.0012.0003 12 June 2023, Uncle Herbert, T541:34-40; APP.0001.0009.0007 Affidavit of Uncle
Herbert [31]-[32].

144 APP.0001.0009.0006 Affidavit of Uncle Boggo [49]-[58]; APP.0001.0012.0003 12 June 2023, Uncle Paul, T465:15-
37; APP.0001.0012.0005 8 June 2023, Uncle Laurie, T202:1-41.

145 APP.0001.0007.0115 IPCC, Climate Change 2014: Synthesis Report — Contribution of Working Groups I, II and 11
to the Fifth Assessment Report [.0007].

146 APP.0001.0007.0116 IPCC, Global Warming of 1.5°C [.0019].

147 APP.0001.0007.0112 IPCC, Climate Change 2021: The Physical Science Basis — Summary for Policymakers
[.0031].
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close to 1.5°C as possible.'*® This is especially true in the low-lying Torres Strait region,
where the habitability of many communities is dependent on minimising global warming
both immediately and as much as possible. This is discussed further below in respect of
the best available science at [322]. Therefore, limiting global temperature increase to

1.5°C is the global temperature limit.

Sea level rise

86  Future sea level rise and consequential inundation of coastal areas poses an existential
threat to Torres Strait Islanders living in the Torres Strait. The low-lying nature of these
islands renders them susceptible to even marginal increases in sea level rise. In this
context, minimising global temperature increase is the only option that will avoid the

harm associated with relocating Torres Strait Islanders from their homes.

87  Professor Karoly and Professor Church both affirm the IPCC’s projections of global sea
level rise in its sixth assessment report.!*’ Professor Church sets out these projections

relative to 1900 in Table 3 of his report.'>°

SSP1-1.9 SSP1-2.6 SSP2-4.5 SSP3-7.0 SSP5-8.5 SSP5-8.5

Low
confidence
Global mean | 0.34 (0.31- 0.35 (0.32- 0.36 (0.33- | 0.38 (0.34- 0.39 (0.36- 0.40 (0.36-
rise - 2050 0.39) 0.41) 0.42) 0.43) 0.45) 0.56)
relative to
1900 (m)

Global mean | 0.54 (0.44- | 0.60 (0.48- 0.72 (0.60- | 0.84 (0.71- | 0.93 (0.79- 1.04 (0.79-
rise - 2100 0.71) 0.78) 0.92) 1.06) 1.17) 1.76)
relative to
1900 (m)

Table 3: IPCC ARG projections of global mean sea level (Fox-Kemper et al. 2021) in 2050 and
2100 compared to 1900. The numbers in each box are the central estimate of sea-level rise, with
the likely range (17-83%) given in brackets. The AR6 noted the potential of an additional low
confidence contribution from possible but uncertain instabilities of the Antarctic ice sheet for the
high emission scenarios. Changes relative to 1900 are estimated by adding the observed global
mean rise of .16 m to the projections (Table 2) relative to 1995-2014.

148 APP.0001.0007.0112 IPCC, Climate Change 2021: The Physical Science Basis — Summary for Policymakers
[.0031].

149 APP.0001.0003.0093 Exhibit A40, Karoly Report [105]; APP.0001.0009.0002 Exhibit A53, Church Report [76]-

[77].

SSP1-1.9, SSP1-2.6 and SSP2-4.5 are warming scenarios that accord with global temperature increase of 1.5°C, 2°C

and 3°C above preindustrial times respectively.

150
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88  In addition, Professor Church and Professor Karoly agree that sea levels are projected to
rise in the Torres Strait in accordance with total global temperature increase.!*! Professor

Church provides specific regional sea level rise projections in Table 5 of his report.

S5P1-1.9 SSP1-2.6 SSP2-4.5 SSP3-7.0 SSP5_8.5
2050 relative 0.34 (0.30- 0.36 (0.31- 037 (0.32- 0.38 (0.34- 0.40 (0.34-
1900 0.41) 0.43) 0.45) 0.45) 0.48)
Woodworth |12 (4-42) |14 (4-52) | 16 (4-58) 17 (5-65) 19 (5-81)
Multiplication
factors
SSA 272 (15- 378 (17- 446 (18-8410) | 526 (20- 731 (23-
Multiplication | 4,040) 6580) =10,000) >10,000)
factors
2100 relative 0.56 (0.42- 0.62 (0.46- 0.74 (0.57- 0.87 (0.69- 0.96 (0.76-
to 1900 0.76) 0.83) 0.99) 1.14) 1.27)
Woodworth 64 (10-470) | 99 (12-908) | 242 (20- 636 (34- 1,240 (49-
Multiplication 3,390) 14,200) >10,000)
factors
SSA =10,000 =10,000 =10,000 (342- | =10,000 >10,000
Multiplication | (83- (133- >10,000) (953- (1,940-
factors =10,000) =10,000) =10,000) =>10,000)

Table 5: Projections of mean sea level for Torres Strait relative to 1900 based on the ARG results
but with the estimate of local vertical land motion using the same GIA estimates as used in the
AR35. The numbers in each box are the central estimate of sea-level rise, with the likely range (17-
83%) given in brackets. Changes relative to 1900 are estimated by adding the observed global
mean rise (in the absence of estimate of regional changes) from 1900 to the reference period by
(.16 m to the projections relative to 1995-2014 (Table 4). The multiplication factor is the factor by
which the return period of extreme sea level events at a given height is divided by for a given sea
level rise. For example, if the factor is 4, a return period of 100 years becomes 25 years. The
factor is calculated here for the mean sea level rise for each scenario and the range of
multiplication factors across the islands used in the studies of Woodworth et al. (2021) and
Systems Engineering Australia (S54, 2011).

89  Applying the figures in Table 5, Professor Church estimates that sea levels will rise by
34 cm in the Torres Strait region in the period 1900 to 2050 if humanity follows the
IPCC’s emissions pathway to limit warming to 1.5°C (that is, SSP1-1.9), as opposed to
36 cm at 2°C (SSP1-2.6) and 37 cm at 3°C (SSP1-4.5). Given Professor Church’s

151 APP.0001.0003.0093 Exhibit A40, Karoly Report [Figure 13]; APP.0001.0009.0002 Exhibit A53, Church Report
[89]-[92].
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conservative view that sea levels rose by 21 cm in the period 1900 to 2023, this implies
a further 13 cm of rise as a best-case scenario in the next 26 years. By 2100, sea level rise
in different warming scenarios is especially pronounced. Professor Church estimates that
sea levels in the Torres Strait will rise 56 cm relative to 1900 with 1.5°C of warming, 6

cm more at 2°C and 18 cm more at 3°C.

90 The foregoing also demonstrates that, after 2050, projected sea level rise globally and in
the Torres Strait is strongly dependent on near-term emission scenarios.!>? On the 1.5°C
trajectory, the rate of rise per year is 4.3 mm compared to 5.3 mm for 2°C and 7.7 mm
for 3°C.15* Critically, the rate of rise peaks before 2100 in lower emissions scenarios
whereas, in higher emissions scenarios, the rate is still increasing at the end of the
century, implying rapidly rising sea levels over subsequent decades and centuries.!>* The
actions taken now to reduce emissions will have a dramatic effect on the sea level rise

observed in the region and, as such, the habitability of island communities.

91  Professor Church explains that projections of the amount of sea level rise before 2050
are weakly dependent on GHG emissions from the present day until 2050.!%° This is
because of a time lag between the emission of a unit of GHG and the consequential rise
in sea level caused by that emission. There are two relevant observations that flow from

this which are elaborated in the section of the submissions below from [92] onward:

91.1 First, the effect of the Commonwealth’s failure to reduce its emissions in the past
is unavoidable. There is a baseline amount of projected sea level rise that is

inevitable by 2050 and this is, in part, result of the emission of GHGs in Australia.

91.2 Second, for low-lying communities in the Torres Strait, the short-term habitability
of certain areas will depend on marginal differences in sea level rise between
warming scenarios. For this reason, the reduction of emissions in the near term will

be critical to maintaining liveable conditions.

152 APP.0001.0009.0002 Exhibit A53, Church Report [73] and [84]-[86].
153 APP.0001.0009.0002 Exhibit A53, Church Report, Table 2.

154 APP.0001.0009.0002 Exhibit A53, Church Report [73].

155 APP.0001.0009.0002 Exhibit A53, Church Report [84].
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Extreme sea level events and inundation of coastal areas

92

93

94

Professor Church’s evidence is that there will be a rapid increase in the number of coastal
locations globally where what are currently once every hundred years extreme sea level
events will occur at least once per year. He repeats the IPCC’s finding in its sixth
assessment report that extreme sea level events that currently occur only once per century
will occur annually or more frequently at approximately 19-31% of tide gauges by 2050
and at about 60% (at 2°C of global warming) to 82% (at 4.4°C of global warming) of tide
gauges by 2100, and that the tropics appear more sensitive than the Northern high
latitudes. '°® Professor Church opines that regional sea level rise will be the main cause
of this substantial increase in frequency.'>’ This projection emphasises the magnitude of
the harm associated with sea level rise and continued GHG emissions at the global level;
according to Professor Church, in 26 years, at least one fifth coastal locations will be
exposed on annual basis to sea level events that, currently, only have a one per cent

chance of occurring in any given year.

In addition, Professor Church states that the intensity (or height) of 1 in 100 year extreme

events will increase with rises in local mean sea level.'*®

Critically, Professor Church projects that there will be a rapid increase in the frequency
of extreme sea level events of a given height in the Torres Strait as mean levels rise. This
is demonstrated by Mr Bettington in his contribution to the report of the conference of
experts dated 3 November 2023, the Supplementary Joint Expert Report and in the
Bettington Supplementary Report.

Inundation events in 2050

95

Mr Bettington sets out his projection of the frequency with which communities on Boigu,
Saibai, Poruma and Warraber will experience Township Inundation Events in 2050 if
emissions continue in line with the IPCC’s trajectories for 1.5°C, 2°C and 3°C of global

warming.!%

156
157
158
159

APP.0001.0009.0002 Exhibit A53, Church Report [94].
APP.0001.0009.0002 Exhibit A53, Church Report [93].
APP.0001.0009.0002 Exhibit A53, Church Report [96].
APP.0001.0015.0011 Exhibit A49, Supplementary Bettington Report, Table 14.
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96

Table 14 Township Inundation Event Water Levels Relative fo AHD with 2050 Frequency of Exceedance

I I T AT

~50% of township flooded (m AHD)

S5P1-1.9 2050 Freguency (years) 7 3 250 60
SSP1-2.6 2050 Frequency (years) 5 2.5 200 50
SSP3-7.0 2050 Freguency (years) 4 2 150 40

Mr Bettington’s evidence highlights the near-term necessity for Torres Strait Islanders
that global temperature increase be limited as much as possible. A Township Inundation
Event is an event that would flood approximately half of any community. If the frequency
of this inundation reaches a point of unsustainability, it can render these communities
uninhabitable. By way of illustration, Mr Bettington projects that, in 2050, the annual
probability of a Township Inundation Event occurring on Boigu increases from
approximately 14% under the 1.5°C warming scenario to 20% under 2°C and 25% for
3°C.1%% Similarly, the probability of an equivalent event occurring on Saibai in a given

year increases from 33% under the 1.5°C to 40% under 2°C and 50% under 3°C.

Flooding events in 2100

97

98

Mr Bettington’s evidence demonstrates that the risk posed by coastal flooding in the
Torres Strait increases dramatically after 2050 depending on future GHG emissions and
associated global warming. Due to the time-lag between emissions and observed sea level
rise, near-term reductions that align with the very low emissions trajectory will

significantly mitigate the projected impact of flooding events in the Torres Strait.

Table 18 of the Supplementary Bettington Report reflects Mr Bettington’s opinion as to
the frequency with which the communities on Boigu, Saibai, Poruma and Warraber will
experience Township Inundation Events in 2100 if emissions continue in line with the

trajectories for 1.5°C, 2°C and 3°C of global warming.'¢! Specifically:

98.1 In 2100, the annual likelihood of such an event occurring on Boigu is 50% on the

1.5°C trajectory compared to 66.7% for 2°C and 200% (twice per year) for 3°C.

160

161

Mr Bettington defines a ‘Township Inundation Event’ as an event that would flood approximately half of any
community: APP.0001.0009.0003 Exhibit A48, Bettington Report [.0023].
APP.0001.0015.0011 Exhibit A49, Supplementary Bettington Report, Table 18.
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98.2 In 2100, the annual likelihood of such an event occurring on Saibai is 100% on the
1.5°C trajectory compared to 142.9% for 2°C and 500% (five times per year) for
3°C.

98.3 In 2100, the annual likelihood of such an event occurring on Poruma is 1% on the

1.5°C trajectory compared to 1.4% for 2°C and 5% for 3°C.

98.4 In 2100, the annual likelihood of such an event occurring on Warraber is 6.7% on

the 1.5°C trajectory compared to 9.1% for 2°C and 33.3% for 3°C.

Table 18 Township Inundation Event Water Levels Relalive fo AHD with 2100 Frequency of Exceedance

I B

~50% of township flooded (m AHD)

S5P1-1.8 2100 Frequency (years) 2 1 100 15
SSP1-2.6 2100 Frequency (years) 15 0.7 70 1"
SSP3-7.0 2100 Frequency (years) 0.5 0.2 20 i

99  Mr Bettington’s evidence illustrates that, after 2050, communities in the Torres Strait that
are not currently subject to frequent inundation (such as Poruma and Warraber) may start

to experience more frequent severe flooding events.

100 The combined effect of Professor Church and Mr Bettington’s evidence can be

summarised as follows:

100.1 As global GHG emissions continue, there will be a rapid increase in the frequency
of extreme sea level events of a given height in the Torres Strait as mean levels

rise. For similar reasons, the intensity of these events will also increase.

100.2 The effect these future emissions will have on sea level rise and inundation events
will increase as time passes. This is because of the lag between the emission of
GHGs and the consequential rise in sea level. This is true globally and in the Torres

Strait. The corollary of this is that:

(a) The emission of GHGs in Australia in the past has contributed to the projected
increase in sea level and the frequency and intensity of inundation events
globally and in the Torres Strait. Some level of increased impact is

unavoidable.
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(b) Given that many islands in the Torres Strait are low-lying and vulnerable to
marginal increases in sea level rise, the minimisation of future emissions

could make a significant difference to the liveability of these communities by

2050.

100.3 The severity of sea level rise and associated inundation events in the period 2050
onwards is strongly dependent on the emissions reduction trajectories humanity
adopts in the near-term. This is true for Boigu and Saibai (both of which already
suffer a significant degree of inundation) as well as islands that are not currently
exposed to a significant degree of inundation (for example, Poruma and Warraber).
This is emphasised by evidence of the pronounced difference in the frequency of
extreme sea level events across the Torres Strait at 1.5°C of global warming as
opposed to 2°C or 3°C. By extension, emissions reduction efforts adopted now can

have a substantial effect on the longer-term habitability of the region.

Temperature increase and intensification of heat extremes

101 Professor Karoly’s evidence regarding the increase in global temperatures attached to
specific emissions trajectories is set out in paragraphs [42]-[44]. Professor Karoly’s view
that it is possible to stabilise global temperature increase at or below 1.5°C above
preindustrial times if humanity follows the IPCC’s very low emissions scenario.'®?
However, Professor Karoly gives evidence that if GHG emissions are reduced in
accordance with current global commitments, temperatures are projected to increase by

2.8°C above preindustrial levels.'®?

102 Professor Karoly’s evidence also extends to projections of temperature increase and

intensification of heat extremes in Australia and the Torres Strait:

102.11f global temperature increase is limited to 1.5°C, Australian average temperature
is projected to be approximately 2.1°C above preindustrial levels. If global
temperatures increase to 2°C, Australia’s average temperature is expected to rise

to 2.7°C.1%4

162 TRN.0010.0920 9 November 2023, Prof Karoly, T956.42-T957.18.
163 APP.0001.0003.0093 Exhibit A40, Karoly Report [93].
164 APP.0001.0003.0093 Exhibit A40, Karoly Report [108].
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102.2 Mean average temperature change in the Torres Strait region relative to 1986-2005
is projected to be 0.7°C higher for global warming of 1.5°C. Regional temperature
increase is expected to reach 1.3°C for global warming of 2°C and 2.0°C for global

warming of 3°C.163

102.3 The mean annual change in heatwave duration in the Torres Strait region relative
to 1986-2005 is projected to increase by 2.5 days per year for global warming of
1.5°C; 9 days per year for 2°C; and 55 days for 3°C.!6¢

Ocean temperature increase

103

104

Professor Karoly’s evidence is that increases in global average ocean temperature will
follow the projected increases in global average temperatures set out in paragraph [47.3]
above. However, the scale of this increase is likely to be approximately 1.4 to 1.7 times
smaller.'®” The IPCC’s sixth assessment report states that the future global mean ocean
temperature increase projected by models for the period 1995-2014 to 2081-2100 is
0.86°C at 2°C of global warming and 1.51°C at 3°C.!®

Professor Karoly also concludes that ocean temperatures and the frequency of marine
heatwaves will increase in Australia and the Cape York region, including the Torres

Strait, as global temperatures rise.'*’

Ocean acidification

105

106

Professor Karoly states in his report that ocean acidification will increase in direct
response to increases in atmospheric CO> concentrations. For global warming of 1.5°C,
ocean acidity will be approximately 20% higher than current levels, 30% higher for
global warming of 2°C and 50% higher for global warming of 3°C at the end of the

century.!”

Similarly, Professor Karoly projects that ocean acidification will increase in Australia

and the Torres Strait as global temperatures rise.!”! The IPCC estimates in its Fifth

165
166
167
168

169
170
171

APP.0001.0003.0093 Exhibit A40, Karoly Report [114].

APP.0001.0003.0093 Exhibit A40, Karoly Report [115].

APP.0001.0003.0093 Exhibit A40, Karoly Report [98].

APP.0001.0007.0118 IPCC, Climate Change 2022: Impacts, Adaptation and Vulnerability — Contribution of
Working Group II to the Sixth Assessment Report of the IPCC [.0404].

APP.0001.0003.0093 Exhibit A40, Karoly Report, Figures 12, 13.

APP.0001.0003.0093 Exhibit A40, Karoly Report [99].

APP.0001.0003.0093 Exhibit A40, Karoly Report, Figures 12, 13.

48

VID622/2021 Pabai & Kabai v Commonwealth of Australia | Applicants’ Closing Submissions



Assessment Report that pH levels in Australian oceans will drop by range of
approximately 0.1 to 0.3 for global heating of 2°C to 4.3°C by the end of the century.!”?
Professor Hughes’ evidence is that, in 2°C warming scenario, long term ocean

acidification will substantially impede reef-building processes in the Torres Strait.!”3

Changes in precipitation patterns

107

Professor Karoly’s evidence is that continued global warming is projected to further
intensify the global water cycle including its variability, global monsoon precipitation
and the severity of wet and dry events..!”* Professor Karoly affirms the IPCC’s projection
in its sixth assessment report that the wettest day in any region will occur 1.5 times more
frequently at 1.5°C of global warming as opposed to 1.7 and 2.7 times for global warming

of 2°C and 4°C.

Erosion

108

109

Mr Bettington opines that the erosion issues already observed on coral cays and rock
islands will increase in line with sea level rise in the Torres Strait. The imbalanced
sediment transport regime on Poruma described in paragraphs [73]-[74] will become
approximately 50% more intense by 2050 and 100% more intense by 2100. Mr
Bettington estimates that this will cause an excess sediment transport towards the
northwest of the island in order of 2500 m® per year in 2050 and 5000 m> per year in
2100, exacerbating existing erosion issues. Mr Bettington estimates that similar processes

will affect Warraber.!”?

Mr Bettington gives further evidence that harm and destruction to mangroves and
wetlands on the mud islands (including Boigu and Saibai) will result in significant
erosion.!’ On both Boigu and Saibai, mangrove forests moderate tidal movements into
wetland areas, reducing peak water levels compared to the coast and sheltering foreshores
from seasonal waves.!”” As sea levels rise, the tidal regime will change and impact the

processes by which mangroves colonise, causing die-back.!”® The reduction in mangrove

172

173
174
175
176
177
178

APP.0001.0007.0118 IPCC, Climate Change 2022: Impacts, Adaptation and Vulnerability — Contribution of
Working Group II to the Sixth Assessment Report of the IPCC [.1604].

APP.0001.0003.0095 Exhibit A43, Hughes Report [133].

APP.0001.0003.0093 Exhibit A40, Karoly Report [103].

APP.0001.0009.0003 Exhibit A48, Bettington Report [.0057], [.0065].

APP.0001.0009.0003 Exhibit A48, Bettington Report [.0057], [.0066].

APP.0001.0009.0003 Exhibit A48, Bettington Report [.0050].

APP.0001.0009.0003 Exhibit A48, Bettington Report [.0051].

49

VID622/2021 Pabai & Kabai v Commonwealth of Australia | Applicants’ Closing Submissions



extent will expose the foreshore to erosion.!” Given changes to the tidal regime are
dependent on the extent of sea level rise, limiting global temperature increase to 1.5°C

will minimise damage to mangroves and related erosion of the foreshore.

Groundwater contamination

110 Mr Bettington gives evidence that saltwater intrusion is a persistent issue in the Torres

111

Strait. Although fresh groundwater is no longer the primary source of water for most
communities, contamination of these water sources poses a risk to vegetation and crops
that draws on this freshwater during the dry season. As sea levels rise, groundwater
contamination events will increase in frequency and intensity. This will cause die-backs
in some terrestrial vegetation, with salt-tolerant species becoming dominant and

inhabitants unable to grow traditional crops in impacted garden areas.'®°

Mr Bettington gives evidence that mud island communities (Boigu and Saibai) will be
severely impacted by groundwater contamination by 2050 and projects that large parts

of both islands will not be able to sustain terrestrial trees if sea levels continue to rise.'?!

Harm and destruction of ecosystems and non-human species

112 The expert evidence projects that the following impacts of climate change will manifest

for ecosystems and non-human species in the future:

112.1 Coral reefs: Professor Hughes’ evidence is that restricting overall global warming
to 1.5°C will prevent the total loss of coral reefs globally and in the Torres Strait,
however, the consequences of 1.5°C of heating are severe. This level of heating
will permanently alter original species composition, limit the capacity of coral reefs
to recover from successive bleaching events and cause an overall decline of 70-
90% coral cover by 2050. However, 2°C of warming will cause a total loss of all
coral reefs.!®? At 2°C spatial refuges — areas of reef that remain unbleached at 1.5°C
— will disappear entirely, which are necessary to re-seed nearby damaged reefs in
future decades.!®® The difference between 1.5°C and 2°C is the survival of coral

reefs in the Torres Strait and beyond.

179
180
181
182
183

APP.0001.0009.0003 Exhibit A48, Bettington Report [.0051].
APP.0001.0009.0003 Exhibit A48, Bettington Report [.0048]-[.0049].
APP.0001.0009.0003 Exhibit A48, Bettington Report [.0058].
APP.0001.0003.0095 Exhibit A43, Hughes Report [121]-[122].
APP.0001.0003.0095 Exhibit A43, Hughes Report [131].
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112.2 Reduction in mangrove extent: Mr Bettington projects that sea level rise will
severely impact mangrove extent on the mud islands (Boigu and Saibai) by 2050.'%*
Given sea level rise is directly related to global temperature increase, this impact

will be minimised at 1.5°C of global heating.

112.3 Reduction in terrestrial vegetation: Mr Bettington projects that the saltwater
contamination of groundwater supplies in the Torres Strait will increase as sea
levels rise, in turn causing declines in terrestrial vegetation.!®> Given sea level rise
is directly related to global temperature increase, this impact will be minimised at

1.5°C of global heating.

112.4Seagrass decline: Professor Hughes gives evidence that temperature extremes are
causing elevated rates of disease in seagrasses.!®® Given that average ocean
temperature and the frequency and intensity of heatwaves correlates with global
temperature increase more generally, seagrass decline will be minimised if

temperature increase is limited to 1.5°C.

112.5 Abundance of dugongs and turtles: Professor Hughes gives evidence that the
Torres Strait populations of dugongs and turtles are dependent on the availability
of seagrass for their diet and habitat.'®” Given the foregoing in the above paragraph,
reductions in population numbers of these species can be avoided if temperature

increase is minimised.

112.6 Feminisation of turtle and crocodile hatchlings: Professor Hughes’ evidence is
that the sex ratio of turtles and crocodiles is temperature dependent and, as a result,
anthropogenically induced ocean temperature increase is a significant threat to
survival.!®® Reductions in population numbers of these species can be limited if

temperature increase is minimised.

184
185
186
187
188

See discussion at paragraph [109].

APP.0001.0003.0095 Exhibit A43, Hughes Report [123].
APP.0001.0003.0095 Exhibit A43, Hughes Report [112].
APP.0001.0003.0095 Exhibit A43, Hughes Report [80].
APP.0001.0003.0095 Exhibit A43, Hughes Report [84]-[86].
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Impacts to human health in the Torres Strait

113 Professor Selvey projects that a number of risks to the health of Torres Strait Islanders
living in the Torres Strait will increase in line with global heating. Impacts of the

following can be minimised if global warming is limited to 1.5°C:
113.1 Heat-induced mortality and morbidity;

113.2 Contamination of fresh water supplies;'®’

113.3 Increasing unavailability of traditional foods;'*°

113.4Tllnesses and infectious diseases.'”!

Tipping points

114 Tipping points, in climate science, are critical thresholds which, if exceeded, cause
substantial, abrupt and sometimes irreversible changes. Over the relatively stable climate
of the last two thousand years, the probability of exceeding a tipping point was very low.
However, the risk of exceeding a tipping point has increased greatly with higher levels

of global warming and related changes in the climate system.!*?

115 In Figure 17 of his report, Professor Karoly identifies a number of tipping points, which
at different warming levels, are likely to exceed critical thresholds. Professor Karoly
observes that the risk of exceeding any of the tipping points in Figure 17 is much lower
in a world where global temperatures are less than 1.5°C warmer than preindustrial

levels.!”?

189 APP.0001.0007.0118 IPCC, Climate Change 2022: Impacts, Adaptation and Vulnerability [.0058].

190 APP.0001.0007.0118 IPCC, Climate Change 2022: Impacts, Adaptation and Vulnerability [.0058].

191 APP.0001.0003.0094 Exhibit A44, Selvey Report [92]-[93]; APP.0001.0007.0118 IPCC, Climate Change 2022:
Impacts, Adaptation and Vulnerability [.1981].

192 APP.0001.0003.0093 Exhibit A40, Karoly Report [119]-[120].

193 APP.0001.0003.0093 Exhibit A40, Karoly Report [125].
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Fig. 17: Global warming thresholds for a range of climate tipping elements. The locations of
climate tipping elements in the cryosphere (blue), biosphere (green), and ocean/atmosphere
(orange), and global warming levels at which their tipping points will likely be triggered.
Reproduced from Armstrong McKay, D.L., et al. (2022)."

116 The expert evidence focuses on three critical tipping points that, if triggered, would

threaten the habitability of the Torres Strait Islands:

116.1 Collapse of the Greenland ice sheet: The Greenland ice sheet gains mass from
snowfall and loses mass from ablation and the flow of ice into the ocean. If ablation
increases more rapidly than snowfall due to increasing global temperatures, there
could be a warming threshold above which the ice sheet will rapidly decay and
contribute up to 7.4 m of sea level rise over centuries to millennia. In the IPCC’s
Fifth Assessment Report, this threshold was estimated to be within the range of
1°C to 4°C of global warming, meaning that we may have already crossed this
threshold or are rapidly approaching it. For high emissions scenarios, the threshold

would very likely be exceeded before 2100.'%*

116.2 Collapse of the Antarctic ice sheet: The Antarctic ice sheet, with a sea level

equivalent of 58 m, gains mass from snowfall and loses mass by the flow of ice

194 APP.0001.0009.0002 Exhibit A53, Church Report [100].
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into the ocean. There are a number of ways in which this tipping point, if exceeded,

could cause significant and long-term sea level rise:

(a) If'the ice shelves collapse, the glaciers may flow more rapidly into the ocean,
which has previously been observed on the Antarctic Peninsula when warmer
surface air temperatures and ocean temperatures resulted in a rapid collapse
of the Larsen B ice shelf followed by an increase flow of glaciers into the

ocean'!??

(b) Warm ocean waters can penetrate below the ice shelves, melting the ice near
the grounding line and allowing glaciers to flow more rapidly into the ocean.
If the bedrock slopes downward and away from the ocean, an initial retreat of
the grounding line may result in a more rapid in a more rapid flow of ice into
the ocean and further retreat of the grounding line (otherwise known as
Marine Ice Sheet Instability). This process may be underway in parts of the
West Antarctic Ice Sheet.!*®

Professor Church concludes that, while sea levels will inevitably rise for centuries,
the amount of rise is strongly dependent on future emissions of GHGs before 2100.
For example, the IPCC projects in its sixth assessment report that, by 2300, sea
levels will rise by 0.5 m to 3 m for 2°C of warming but 2 m to 7 m for 4.3°C for
warming. Professor Church’s opinion is that these significant differences
demonstrate the long-term benefits of reducing GHG emissions as much as

possible in the near-term.!®’

116.3 Rapid permafrost melt: Professor Karoly identifies major increases in GHG
emissions from permafrost melt as a tipping point that, if triggered, would greatly

increase the impacts of climate change in the Torres Strait.!*®

(a) Permafrost is frozen ground (soil, ice and organic material) that remains
below 0°C for more than two years. Near-surface permafrost (within 3 or 4 m
of the land surface) responds more rapidly to warming than deeper

permafrost. The thawing of near-surface permafrost leads to aerobic and

195
196
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198

APP.0001.0009.0002 Exhibit A53, Church Report [100].
APP.0001.0009.0002 Exhibit A53, Church Report [101].
APP.0001.0009.0002 Exhibit A53, Church Report [103]-[106].
APP.0001.0003.0093 Exhibit A40, Karoly Report [26].
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anaerobic decomposition of the frozen organic material, releasing CO; and
methane in the atmosphere.'®” In this sense, there is a non-linear feedback
relationship between permafrost, GHG emissions and global temperature
increase. The thawing of permafrost due to global warming releases GHGs
into the atmosphere that, as a result, contribute to additional global

warming.%

(b) The IPCC projects that, by 2100, near-surface permafrost area will decrease
by 2 — 66% at 2°C of global warming and 30 — 99% for 4.3°C. This is
projected to release up to as much as 240 Gt of CO; and methane into the
atmosphere which would increase and hasten global warming and its

impacts.?’!

117 The risk of reaching any of these tipping points increases with every increment of global

warming.?> Reaching any of these tipping points would be catastrophic for the Torres
Strait. Dr Canadell agreed that the low-lying islands of the Torres Strait are particularly
vulnerable to sea level rise from loss of the world’s glaciers and ice sheets.’”> Rapid

reductions in GHG emissions are essential to avoid these long-term impacts.

CO: budgets and remaining cumulative GHG emissions

118 Due to the causal relationship between emissions, atmospheric concentrations and global

heating, climate scientists are able to determine the remaining cumulative CO> and GHG
emissions available to limit global temperature increase to a certain level (for example,

1.5°C, 2°C or 3°C above preindustrial times).

CO; budgets

119 A CO; budget is the maximum amount of CO that can be emitted while keeping global

mean temperature rise below a given threshold.?** As each ton of emitted CO> causes the
same amount of warming from the point of its emission for thousands of years into the
future, the total warming humans cause via anthropogenic CO> emissions only depends

on the total amount of CO; emissions and not when or where those CO» emissions occur.

199
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APP.0001.0003.0093 Exhibit A40, Karoly Report [48].

APP.0001.0003.0093 Exhibit A40, Karoly Report [50].

APP.0001.0004.0013 IPCC, IPCC Special Report on the Ocean and Cryosphere in a Changing Climate [.0063].
APP.0001.0003.0093 Exhibit A40, Karoly Report [125].

TRN.0017.1379 21 November 2023, Dr Canadell, T1390:20-28.

APP.0001.0009.0001 Exhibit A45, Meinshausen Report [16].
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120

121

In short, to halt global warming below a certain temperature limit, there is a maximum

amount of CO, humans can collectively emit.?%

The IPCC has used CO; budgets since its Fifth Assessment Report (ARS), published over
2013 and 2014. By way of demonstrating the concept above, the IPCC calculated that the
CO2 budget remaining from 2020 to limit global warming to 1.5°C was 500 GtCOx in its
Sixth Assessment Report. Since the start of 2020, humans have already emitted
approximately 135 GtCOx. Therefore, the remaining CO> budget to hold global warming
to 1.5°C is approximately 365 GtCO,.2%

There is a degree of scientific uncertainty as to the precise quantification of CO, budgets.
To account of this uncertainty, CO, budgets are calculated by reference to a likelihood
of keeping temperatures below a certain level. For example, the IPCC budget for 1.5°C
has a 50% chance of keeping warming below 1.5°C. If humanity emits the full budget,
there is a 50% chance (based on current scientific knowledge) that global-mean
temperatures will stay below 1.5°C. This probability increases or decreases depending

on whether humanity keeps to or exceeds the budget.?’’

Remaining cumulative GHG emissions

122

123

As reductions in a/l GHG emissions, rather than CO; alone, are necessary to limit global
temperature increase, it is necessary to calculate the quantum of GHGs that can be

emitted consistent with CO2 budgets and warming limits.?%

In performing this conversion, the differences between the atmospheric lifetime of CO>
relative to other GHGs are significant.’’ For example, methane has a lifetime of
approximately 12 years whereas CO: lasts for thousands of years.?!° The consequence of
a short life span is that, to determine the amount of heating caused by a unit of methane,
it is necessary to consider when the unit was emitted. Emitting a certain amount of
methane at once has a much larger effect in terms of peak warming than emitting the

same amount gradually over a long period.?!!
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APP.0001.0009.0001 Exhibit A45, Meinshausen Report [15].
APP.0001.0009.0001 Exhibit A45, Meinshausen Report [18].
APP.0001.0009.0001 Exhibit A4S, Meinshausen Report [20].
APP.0001.0009.0001 Exhibit A4S, Meinshausen Report [26].
APP.0001.0009.0001 Exhibit A4S, Meinshausen Report [29].
APP.0001.0009.0001 Exhibit A45, Meinshausen Report [30]-[31].
APP.0001.0009.0001 Exhibit A45, Meinshausen Report [30]-[31].
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124 The conversion is simplified by the fact that there is a linear relationship between CO,
emissions and cumulative GHG emissions in scenarios that model the worldwide
transition to net zero.?!? Therefore, one can calculate the cumulative GHG emissions that
can be emitted in a period of time if one knows the remaining CO; emissions that can be

emitted before a temperature threshold is exceeded.?!?

Remaining cumulative GHG emissions until 2050 to limit global warming to 1.5°C

125 In his expert report, Professor Meinshausen calculates the remaining cumulative GHG
emissions that can be emitted globally until 2050 consistent with a CO> budget that limits

global warming to 1.5°C:!4

125.1 From 2014, the best-estimate of remaining cumulative emissions was 823 GtCO»-

6.215

125.2 From 2022, the best-estimate was 446 GtCOs-e.2!

Domestic emissions targets consistent with the global CO; budget to limit warming to 1.5°C

126 Professor Meinshausen’s evidence is that, while there is no consensus on how the
remaining pool of cumulative GHG emissions to limit global warming to 1.5°C ought to
be allocated between nations, there are broad methodologies for doing so.?!” These
methodologies are discussed extensively in the IPCC’s Fifth Assessment Report.2!8
Professor Meinshausen states that the three key considerations in the academic literature

guiding the development of these methodologies are equity, responsibility and capability:

126.1 Equity: Whether each person on earth should be entitled to utilise the same

proportion of the remaining cumulative GHG emissions.

126.2 Responsibility: Whether allocations of remaining cumulative GHG emissions

should account for disproportionate emissions by certain countries in the past.

212 APP.0001.0009.0001 Exhibit A45, Meinshausen Report [33].

213 APP.0001.0009.0001 Exhibit A45, Meinshausen Report [34].

214 APP.0001.0009.0001 Exhibit A45, Meinshausen Report [38]-[47].

215 APP.0001.0009.0001 Exhibit A45, Meinshausen Report [45].

216 APP.0001.0009.0001 Exhibit A45, Meinshausen Report [47].

217 APP.0001.0009.0001 Exhibit A45, Meinshausen Report [51]-[53].

218 APP.0001.0004.0007 IPCC, Climate Change 2014: Mitigation of Climate Change [.0473].
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126.3 Capability: Whether allocation should take into account wealthier countries’

increased capacity reduce their emissions.?!"”

127 On the basis of his review of academic literature on this topic, Professor Meinshausen
identifies three broad categories into which accepted allocation methodologies can be

sorted:

127.1 Equal per capita: Methodologies that are premised on the principle that every
person on earth should be allocated approximately the same amount of the
remaining GHGs irrespective of present-day conditions, historical emissions or
capability. As such, these methodologies are calculated on an equal per capita

basis.??’

127.2 Historical responsibility: Methodologies that allocate greater shares of remaining
GHG emissions to those nations that have either emitted less in the past and/or have

less ability to facilitate a transition to net-zero in their domestic economies.??!

127.3 Grandfathering: Methodologies that allocate a greater share of remaining
emissions to nations that have high emissions in the present day. These approaches
give historical polluters more emissions so that their transition to net zero is
smoother. However, grandfathering approaches do not incorporate principles of

equity or fairness required under Article 2(1)(a) of the Paris Agreement.??

128 Figure 3 from Professor Meinshausen’s report provides a graphic representation of the

methodologies:

219 APP.0001.0009.0001 Exhibit A45, Meinshausen Report [52]; APP.0001.0006.0017 Paris Agreement, 3.
220 APP.0001.0009.0001 Exhibit A45, Meinshausen Report [55].
221 APP.0001.0009.0001 Exhibit A45, Meinshausen Report [53].
222 APP.0001.0009.0001 Exhibit A45, Meinshausen Report [54].
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Three broad kinds of emissions allocations

Imagine we pick two countries with equal populations but who have very different emissions today. Let’s say that one

country emits roughly 7.5 times what the other country does on a per capita basis today (roughly the ratio between
Australia and Niger's emissions, picked as a purely illustrative example to get the right order of magnitude).

The figures below illustrates the implications of different methods for allocating emissions to countries.

Grandfathering

Allocations in line with

present-day emissions

Higher emitter today receives a much

Share of emissions o N
greater share of emissions per capita

——  Country with higher per capita
emissions today

~——  Country with lower per capita
emissions today

Equal per capita
Allocations in line with
population
The two countries receive equal

Share of emissions - ¢
shares of emissions per capita

———  Country with higher per capita
emissions today

———  Country with lower per capita
emissions today

Historical responsibility

Allocations are smaller for those who

emitted more in the past

Higher emitter today receives a much
smaller share of emissions per capita

Share of emissions

——  Country with higher per capita
emissions today

———  Country with lower per capita
emissions today

tCO, per person per year

Straight-line emission pathway to net zero

Net zero around 2040
for both countries

2020 2040 2060 2080 2100 2120

tCO, per person per year

Straight-line emission pathway to net zero

Higher emitter today:
Net zero around 2031

Lower emitter today:
Net zero around 2085

2020 2040 2060 2080 2100 2120

tCO, per person per year

Straight-line emission pathway to net zero

Higher emitter today:
Net zero around 2027

Lower emitter today:
Net zero after 2100

2020 2040 2060 2080 2100 2120

Figure 3 Three broad methods for allocating remaining cumulative emissions to countries. This figure illustrates

the broad themes for the methodologies presented in this report, but is not an exact quantification of them. The

pathways are illustrative on the basis of countries choosing to follow a straight-line path to net zero. This may not
always be the case in the real world, for example a country with a straight-line net zero year of 2100 may instead
choose to initially increase its emissions before reaching net zero earlier (e.g. 2080). Such a pathway could have
the same cumulative emissions hence climate impact but be more in line with other policies/domestic context.?23

129 The Commonwealth did not cross-examine Professor Meinshausen on his evidence that

these approaches represent the categories of national GHG emissions allocation

223
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methodologies accepted in the scientific community. Nor did the Commonwealth lead
any evidence on GHG emissions allocation methodologies. Therefore, Professor

Meinshausen’s testimony on the matter should be accepted.

Application of methodologies for determining Australia’s share of the global carbon budget

130 Professor Meinshausen’s evidence does not propose a specific approach to calculating a

national allocation of remaining cumulative GHG emissions consistent with a CO»
budget that limits warming to 1.5°C that the Commonwealth ought to have adopted in
order to set its emissions reduction targets. Rather, Professor Meinshausen opines that
there are accepted methodologies to determine such an allocation, and that the targets
adopted by the Commonwealth in both the past and present are not consistent with any
of these methodologies. To illustrate this, Professor Meinshausen calculates Australia’s

allocations using the following methodologies:

130.1 The Climate Change Authority Methodology: In 2014, the Climate Change

Authority, an independent statutory body established under the Climate Change
Authority Act 2011 (APP.0001.0021.0009) to provide expert advice to the
Australian Government, completed a review of Australia’s completed a review of
Australia’s GHG emissions reduction goals in advance of COP 21 in Paris. The
Climate Change Authority advised the Commonwealth that its share of remaining
cumulative GHG emissions consistent with a CO» budget that limits warming to
2°C was 0.97% (translating to an emissions reduction target of 40-60% of 2005
levels by 2030).2*

The Climate Change Authority’s proposed allocation is a form of grandfathering
giving developed countries a larger share of cumulative emissions per capita in the

future.?®

Therefore, Professor Meinshausen’s explains that grandfathering
approaches are not based on principles of equity, as developed countries end up
with a disproportionate allocation of remaining cumulative GHG emissions
(0.97%) relative to their population (0.33%, as set out below) or historical

responsibility.

224
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APP.0001.0009.0001 Exhibit A45, Meinshausen Report [59]-[60], [69].
APP.0001.0009.0001 Exhibit A45, Meinshausen Report [61].
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Application of the Climate Change Authority’s grandfathering approach is the most

generous of accepted methodologies for Australia.

130.2 Australia’s share on an equal per capita methodology: This approach gives
Australia an allocation of 0.33% of remaining cumulative GHG emissions.
Professor Meinshausen calculates this allocation based on Australia’s share of the
global population, assuming that each person on Earth is entitled to the same share

of remaining cumulative emissions.?*

130.3 Australia’s share on a historical responsibility methodology: Under this
methodology, Professor Meinshausen opines that Australia should be allocated a
share that is significantly less than on a per capita basis. This is based on Australia’s
high historical emissions and capacity to transition to net zero relative to
developing countries. Professor Meinshausen does not, however, calculate a
precise allocation for Australia using this methodology because, even under the
more lenient equal per capita approach, Australia would have already exhausted its
allocation of remaining cumulative GHG emissions consistent with limiting global

warming to 1.5°C at all relevant junctures.??’

Compatibility of the Commonwealth’s initial 2030 target with a 1.5°C global budget

131

On the basis of the foregoing, Professor Meinshausen calculated that, as at 2014, the
Commonwealth’s initial target to reduce Australia’s GHG emissions by 26-28% of 2005
levels by 2030 was inconsistent with any accepted methodology for determining
Australia’s share of the remaining cumulative GHG emissions aligned with a CO> budget

to limit global warming to 1.5°C and thus inconsistent with the best available science:?*®

131.1Under the Climate Change Authority’s generous grandfathering methodology,
Australia would have been allocated 7.98 GtCO2.¢q of remaining cumulative GHG
emissions consistent with a CO> budget to limit global warming to 1.5°C in
2014.22 This would have aligned, on a straight line trajectory, with a 2030

emissions reduction target of 62% below 2005 levels and net zero by 2043.2%° The
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APP.0001.0009.0001 Exhibit A45, Meinshausen Report [63]-[64].
APP.0001.0009.0001 Exhibit A45, Meinshausen Report [65]-[66].
APP.0001.0009.0001 Exhibit A4S, Meinshausen Report [73].
APP.0001.0009.0001 Exhibit A4S, Meinshausen Report [68(a)].
APP.0001.0009.0001 Exhibit A45, Meinshausen Report [69(a)].
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initial 2030 target set by the Commonwealth would have exhausted Australia’s

entire budget by 2030.2%!

131.2 Under the equal per capita methodology, Australia would have been allocated 2.72
GtCOz.¢q of remaining cumulative GHG emissions consistent with a CO2 budget to
limit global warming to 1.5°C in 2014.23? This would have required, on a straight
line trajectory, for Australia to reach net zero emissions by 2024.2* The initial 2030

target would have seen Australia emit roughly three times more than its allocation

by 2030.234

131.3 Under a historical responsibility approach, Australia’s allocation would be even
less than under an equal per capita approach. As such, the initial 2030 target would

have seen Australia emit far more than three times its allocation by 2030.2%>

Accordingly, the initial 2030 target set by the Commonwealth in 2014 was, on any
accepted methodology, inconsistent with limiting global temperature increase to 1.5°C.
Under all methodologies assessed by Professor Meinshausen, Australia’s allocation

would have been exhausted by 2030 or earlier.

Compatibility of the updated 2030 target potential national allocations

133

In 2022, the Commonwealth updated its 2030 emissions reduction target, committing to
reduce Australia’s GHG emissions by 43% of 2005 levels by 2030. Professor
Meinhausen finds that:

133.1Using the Climate Change Authority’s grandfathering methodology, Australia’s
allocation of remaining cumulative emissions consistent with a CO; budget to limit
warming to 1.5°C would have been 3.94 GtCOj.q in 2022.2*¢ This would have
aligned, on a straight line trajectory (which is more favourable to Australia than the
current trajectory), with a 2030 emissions reduction target of 63% below 2005
levels and net zero by 2040.27 However, Professor Meinshausen’s evidence

indicates that the updated 43% 2030 target would yield cumulative emissions of
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APP.0001.0009.0001 Exhibit A45, Meinshausen Report [73(a)].
APP.0001.0009.0001 Exhibit A45, Meinshausen Report [68(b)].
APP.0001.0009.0001 Exhibit A45, Meinshausen Report [69(b)].
APP.0001.0009.0001 Exhibit A45, Meinshausen Report [73(b)].
APP.0001.0009.0001 Exhibit A4S, Meinshausen Report [73(c)].
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3.57 GtCOz-¢q between 2022 and 2030, leaving Australia with just 0.37 GtCOz.¢q to
emit after 2030.2*® In this sense, the updated 2030 target may be, in a purely
theoretically sense, called consistent with an accepted emissions methodology.
However, it would create a scenario in which Australia would be required to reach
net zero emissions by 2033 to keep within its allocation which, according to

Professor Meinshausen, is not possible.?*

To demonstrate this practical impossibility, Professor Meinshausen offers the
analogy of watching a car racing at 100 kilometres per hour towards the edge of a
cliff. If you were pause the video with the car 10 metres from the edge of the cliff,
there is, of course, a theoretical possibility that the car halts its momentum entirely

and avoids catastrophe. However, as Professor Meinshausen puts it:

But the speed at which it goes, as soon as you start the movie again, there’s no
feasible pathway with which the car could stop before the cliff. And that is similar
to the 43 per cent target. Yes, [Australia] has not completely reached the budget ...
[but] we can say the target in 2030 is inconsistent because it sets us on a path that
does not allow us to stay within the budget because we would cross it then a few
years later.24

133.2 Using the equal per capita methodology, Australia’s allocation would be negative
1.32 GtCOs¢q in 2022.2*! The updated 2030 target is not consistent with this

allocation, as Australia already exhausted its allocation in 2022.%4?

133.3 Using a historical responsibility methodology, Australia’s allocation would be /ess
than negative 1.32 GtCOs.eq in 2022.>* Consequently, Australia would have
exhausted its allocation well before 2022. Thus, Professor Meinshausen concludes

that the updated 2030 target is obviously not consistent with this methodology.

Accordingly, Professor Meinshausen’s evidence is that it is practically impossible for the
Commonwealth’s updated 2030 emissions reduction target of 43% below 2005 levels to
be consistent with even the most generous national allocation of remaining cumulative

GHGs consistent with limiting warming to 1.5°C calculated on an accepted methodology.
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APP.0001.0009.0001 Exhibit A45, Meinshausen Report [74(a)].
APP.0001.0009.0001 Exhibit A4S, Meinshausen Report [74(a)].
TRN.0013.1118 14 November, Professor Meinshausen, T1147:1-17.
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C. SUMMARY OF HARM TO TORRES STRAIT ISLANDERS

The Commonwealth’s failure to meet its duties of care in relation to climate change
impacts on Torres Strait Islanders has and will continue to harm the Applicants and
Group Members. At paragraph [86] of their pleading, the Applicants set out heads of
damage reflecting the harm Group Members have suffered from the Respondent’s
breaches of the duties of care. The threat of this harm continuing is what the Applicants
submit warrants declaratory relief and an injunction to prevent the Commonwealth’s
ongoing breaches from causing further damage. Set out below is a non-exhaustive

summary of the evidence of this harm.

Loss of fulfilment of Ailan Kastom

136

137

The Applicants and Group Members testified to the central nature of Ailan Kastom in
their lives, its connection to the land and sea, the ways in which it has already been

impacted by climate change, and the devastation its loss would cause them.

Explaining Ailan Kastom, Uncle Pabai said, “My identity is connected to Boigu. I always
say that I am a Boigu man, Boiguligal. It is very important to me.”*** His brother, Uncle
Fred, echoed this connection, “I belongs to this island. And this is my identity.”?*> “The
culture is my everything, every day. It's my survival kit.”?*¢ Speaking to the all-
encompassing nature of Ailan Kastom, Uncle Paul said, “It means everything about our
way of life.”*’ Uncle Laurie agreed, describing his culture as “not just a word, it’s a way

of life, it’s our identity."**8

138 Ailan Kastom is rooted in storytelling and oral traditions. As Uncle Herbert said:

139

The richness of my culture is clear when you analyse our language. Language is a spirit.
Saibailgau language is Saibailgau spirit. We are the body, soul and spirit of Saibai. The
details of my culture are depicted in songs. I call language the soul of Saibai; all of these
things are locked in the language.**

Uncle Pabai gave similar evidence:

244
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APP.0001.0009.0008 Affidavit of Uncle Pabai [194].
APP.0001.0012.0007 6 June 2023, Uncle Fred, T140:4-5.
APP.0001.0012.0004 5 June 2023, Uncle Fred, T91:35-36.
APP.0001.0009.0005 Affidavit of Uncle Paul [153].
APP.0001.0009.0013 Affidavit of Uncle Laurie [98].
APP.0001.0009.0007 Affidavit of Uncle Herbert [52].
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Boigu culture is very connected to the land, to our country. All of our stories are connected
to specific places on the land. They tell the story of my people. I and my people are tied to
the land. Separation from the land breaks us from that culture and identity.*>

140 As identified by the Torres Strait Regional Authority, ‘The interconnection between
Ailan Kastom and healthy land and sea are integral to spiritual and cultural identity.”*>!
But this place-based relationship also extends beyond the physical realm. The reverence

held for ancestral spirits is clear from the witnesses’ evidence:

The ancestors give birth to our land. The ancestors are very important for us. Their
knowledge, understanding passed on from generation to generation. ... They giving us
who we are today to identify ourself. They are the people, most important people for us.2%?

My ancestors are laid to rest here on Boigu. Talking to my ancestors is a big part of my
culture.”>

They are the authority. We’ve got that respect. It’s about the kinship, the links that we have
when we visiting.>**

141 For Torres Strait Islanders therefore, whether living in the Torres Strait or elsewhere,
harm to the physical environment on Country is harm to the spiritual relationship of Ailan
Kastom. For example, loss of the sacred island of Warul Kawa, off the Western coast of

Boigu, would mean for Uncle Pabai:

... [losing] our spiritual connection to the ancestors. We wouldn’t be able to do our
spiritual business anymore. It would be like losing our version of heaven. It would be like
killing all the people in the community and their spiritual ancestors.?*

142 The threat of continued harm is thus very real for Group Members. The feared
consequences of losing or leaving their homelands involve a loss of identity,?>® having
nothing left.>>” As Uncle Gerald said in his testimony in Cairns, “if we gonna lose this,

we will lose bigger things. We will lose our identity and we gonna lose our kinship.”?**

230 APP.0001.0009.0008 Affidavit of Uncle Pabai [15]; APP.0001.0012.0004 5 June 2023, Uncle Pabai, T42:1-7,
APP.0001.0009.0005 Affidavit of Uncle Paul [153]; APP.0001.0012.0004 5 June 2023, Uncle Fred, T91:40-45.

21 APP.0001.0004.0016 TSRA, Climate Change Strategy 2014-2018 [ _0022].

252 APP.0001.0012.0004 5 June 2023, Uncle Pabai, T60:1-14.

253 APP.0001.0009.0008 Affidavit of Uncle Pabai [194].

254 APP.0001.0012.0006 13 June 2023, Aunty Jen, T569:26-30.

255 APP.0001.0009.0008 Affidavit of Uncle Pabai [191]. See also APP.0001.0009.0008 Affidavit of Uncle Pabai [192],
APP.0001.0009.0004 Affidavit of Uncle Fred [51] and below at [287]-[293].

236 APP.0001.0009.0011 Affidavit of Uncle Gerald [54]; APP.0001.0009.0008 Affidavit of Uncle Pabai [200] (see also
APP.0001.0012.0004 5 June 2023, Uncle Pabai, T60:37-39); APP.0001.0012.0003 12 June 2023, Uncle Paul,
T476:24-36 (see also T468:23-26, and APP.0001.0009.0005 Affidavit of Uncle Paul [107]).

257 APP.0001.0009.0008 Affidavit of Uncle Pabai [200] (see also APP.0001.0012.0004 5 June 2023, Uncle Pabai,
T60:37-39); APP.0001.0012.0003 12 June 2023, Uncle Paul, T476:24-36; APP.0001.0012.0004 5 June 2023, Uncle
Fred, T93:11-16 (see also APP.0001.0012.0007 6 June 2023, Uncle Fred, T110:27-37).

258 APP.0001.0012.0008 15 June 2023, Uncle Gerald, T768:41-43.
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143 The evidence demonstrates how the physical impacts of climate change have harmed,

and will continue to harm, every aspect of Ailan Kastom.

Teaching Ailan Kastom

144 Uncle Laurie gave evidence of the importance of cultural education:

Culture was given to us as a gift, as a gift to pass on. It wasn't a gift that we take to the
grave with us. That's — culture, I mean, like, language, cultural practice, law protocol. So
culture given to us is a gift from our ancestors, our fathers, our uncles. They gave it to us
so that we could preserve it and pass it on, so that the generations to come will have the
same knowledge that we have. If we're not doing that, then — if I am not doing that, then I
am disobeying why culture is there for the first place.?’

The best place to have been taught culture in detail is home. And the detail is important
because we have to pass the cultural details on. The teachings of the details are important
because you lose one little description, that's a puzzle missing from a puzzle. There's now
a space there. So that's why it's important to have every puzzle in the right place, and that
can only happen on country.*®

145 Many witnesses gave evidence of customary teacher roles being compromised when

traditional knowledge is undermined by climate change. Uncle Laurie said:

If hunting is too easy, then I don't need to learn from my Uncle anymore. Not being able
to teach the microscopic detail of our traditions breaks the fabric of responsibilities within
culture. It stuffs up the role of the Uncles — it breaks the very fragment of why our culture
exists, of how we are. We don't have titles like lawyer, this is our education. It removes
our cultural education when you remove the responsibility of the educator.?®!

We can’t preserve our culture if our seasons are out of whack —how do you teach it? You
cannot say, ‘at this time this is supposed to happen’. How do you teach a ‘supposed to’?
You cannot teach a ‘maybe’. The kids think, ‘well I’'m not going to learn anything, it’s a
maybe, whether the season comes when it should.” It means we lose the importance of an
Uncle status.?®?

When this cultural education system has been undermined and threatened by climate
change, we lose our power as teachers. I can see that in the future, when kids think about
culture it will be just like an echo, not important. They will think ‘Oh yeah, culture’ but
they won’t really know culture.?%3

Practices and beliefs makes a cultural people. If our practices are disappearing, our beliefs
become fake — we as a people, what kind of culture would we have? It's like the effect of
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APP.0001.0012.0005 8 June 2023, Uncle Laurie, T205:6-14.

APP.0001.0012.0005 8 June 2023, Uncle Laurie, T192:03-19. See also APP.0001.0012.0005 8 June 2023, Uncle
Laurie T208:15-24; Affidavit of Uncle Boggo [131].

APP.0001.0009.0013 Affidavit of Uncle Laurie [46].

APP.0001.0009.0013 Affidavit of Uncle Laurie [97].

APP.0001.0009.0013 Affidavit of Uncle Laurie [98].
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deleting culture... If we don't have culture anymore, how can we call ourselves First
Nations people? It's scary.?¢*

146 Uncle Paul,?%® Uncle Pabai,’*® Uncle Boggo®®’, Uncle Gerald**® and Uncle Fred*® also
gave accounts of the impact climate change has had on teaching Ailan Kastom. Aunty

Jen said:

We are trying to teach our children about this culture, but they are noticing inconsistencies
between the teachings and the environment. Traditional knowledge is being questioned by
the young people, which has had an impact on the authority of older people.?”

147 She also observed that climate change was impacting the ability to gather and pass on

knowledge outdoors:

It is also noticeably hotter than it used to be. It stops people from being outside. We are
more outdoor people, growing up we were always outside. It is in our culture for the men
to sit together outside and talk about men's business and for the women to sit together
outside and talk about women's business, and tend to the little ones. The women would
teach cultural practices to the little ones. We are a practical people and our culture is to do
our practices together outside. We only go inside when it is time to go to sleep. Now,
because it is hotter, we can't be outside together as much. We can't do our cultural practices
and our teaching as much.?”!

Gravesites and ancestral connections

148 Torres Strait Islanders spoke of their strong connection to their ancestors and the
importance of gravesites — as well as the impacts already being experienced and fears of

what is to come.

264 APP.0001.0009.0013 Affidavit of Uncle Laurie [47].

265 Affidavit of Uncle Paul at [113] Because the seasons no longer match up to what the stars are telling me, I cannot tell
what is happening. I also cannot pass on this part of our culture to my children, or grandchildren, so they do not
know what to do. This means that our culture is dying because we can’t pass it down to our children and
grandchildren.

266 APP.0001.0009.0008 Affidavit of Uncle Pabai [118] The elders would also teach us how to read the constellations,
so that we could learn about the seasons and when was a good time to plant, when was a good time to harvest. This
point of time is very hard to teach our young generation because of the climate change already affecting those areas.
That’s very hard for us. How can we teach our young generation about all the constellations and our very own
experience. When climate change is doing all this, it’s very hard for us.

267 APP.0001.0009.0006 Affidavit of Uncle Boggo [42] It also means that I cannot teach my kids and grandkids about
gardening, because it's all different now. This is a really big loss, as gardening is a very important way of life on
Warraber. This means that my kids and grandkids don't understand traditional knowledge about gardening. I think
that the knowledge has stopped with my generation. This is a very important part of Warraber culture that is being
lost. This makes me very sad.

268 APP.0001.0009.0011 Affidavit of Uncle Gerald [16].

269 APP.0001.0012.0004 5 June 2023, Uncle Fred, T95:45-T96:6 FRED PABAL: ... if I cannot pass down my
knowledge and skill there won't be any tomorrow for the future of our young youth and young generation. MS
BARRETT: And how does that make you feel? FRED PABAI: That would make me very sad because I am
responsible. I am gonna be very sad as an elder to not pass my knowledge, wisdom and experience to the younger
generation. Or in other words, we might lose that culture if we don’t teach them.

270 APP.0001.0009.0010 Affidavit of Aunty Jen [56].

27 APP.0001.0009.0010 Affidavit of Aunty Jen [48].
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149 Uncle Paul spoke in strong terms of the significance of the Saibai cemetery and the effects

of inundation®’? (reflected in what the Court saw on a view?”®), including the inability of
families to know exactly where someone was buried due to shifting markers.?’* He
explained that “The thought of losing or moving the graves is terrible... Losing the graves

is even worse. Where would our ancestors be? How could we talk to them?”%7>

150 Uncle Pabai said of harm to the cemetery in Boigu (reflected in what the Court saw on a

view?’%):

Flooding and erosion of the cemetery causes a lot of sadness in the community. If we do
not know where our ancestors are, we cannot talk to them properly. We are worried that
our ancestors won’t be safe to rest in the future.?”’

One of the saddest things for me is that the old people, who are asleep now, are being made
weak by the erosion. That's why we hold on to them. ... I always say esso (thank you)
because I'm walking forward and need them to show me things.*"

151 Uncle Pabai and Uncle Gerald also talked about difficulties burying community members

due to the rising water tables filling graves prior to burials.?”’

Traditional foods and gardening

152 Among others, Uncle Pabai,?®® Uncle Laurie?®! and Uncle Herbert*®? testified to the

importance of being able to grow traditional crops as part of practising and teaching

culture. Uncle Boggo testified:

There is a lot of connection between gardening, harvesting and what season is coming.
Food is part of our culture and tradition, and how we survive during different times of the
year. For example, at Easter, you always harvest and then take the food to the church to
feed the whole community. Not having the right foods for the right time of year doesn’t
allow us to practice culture the way we used to.?3
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APP.0001.0009.0005 Affidavit of Uncle Paul [74]-[100], [132].

See APP.0001.0010.0001 record of views, photographs 62, 63 and 65 in particular. See also APP.0001.0012.0006 13
June 2023, Uncle Paul, T576.19 — 20.

APP.0001.0012.0003 12 June 2023, Uncle Paul, T466.16 —47.

APP.0001.0009.0005 Affidavit of Uncle Paul [97]-[98].

APP.0001.0010.0001 Record of views, photos 10-15.

APP.0001.0009.0008 Affidavit of Uncle Pabai [88].

APP.0001.0009.0007 Affidavit of Uncle Herbert [53].

APP.0001.0012.0004 5 June 2023, Uncle Pabai, T61.8-43; APP.0001.0012.0008 15 June 2023, Uncle Gerald,
T728.13-45.

APP.0001.0012.0004 5 June 2023, Uncle Pabai, T84.3 — 13.

APP.0001.0009.0013 Affidavit of Uncle Laurie [54]-[56].

APP.0001.0009.0007 Affidavit of Uncle Herbert [20]-[21], [33]-[37].

APP.0001.0009.0006 Affidavit of Uncle Boggo [43].
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153

154

155

Many witnesses noted the increasing difficulty growing traditional foods due to erosion

and soil salination.?®* Uncle Pabai explained:

As a child, my family and I would spend hours in the family gardens each week. The
gardens were a very big part of island life when I was growing up. Now, like my own
garden at home, the soil is too salty to grow anything.2%’

Uncle Pabai explained how the Boigu community sought to address this problem by

moving the gardens. He participated in soil testing in around 2013-2015, but said the

results were that the soil was too salty.?%

The Court heard evidence of the connection between the stars and the seasons, and
harvesting and hunting practices.”®” The changing nature of seasonal patterns has
impacted Torres Strait Islanders’ ability to grow and eat foods in accordance with Ailan

Kastom:

When I was a child, I knew that when the stars of the Taigai constellation (located on the
south side of the island) faced upwards, it was dry season. Taigai is a person with a spear.
When his spear goes down to the west, that’s when you know it’s going to rain — the
monsoon season is coming.

That’s all changed now. When the spear tips over now it is not monsoon season anymore.
The seasons have all changed. It rains when it should be dry, and it’s dry when it should
rain. The monsoon season is sometimes early, and sometimes late — it’s unpredictable. |
started noticing this around 30 years ago, because I remember when I was in my 20s the
elders told me the season patterns were changing. This has become more obvious in the
last 5-10 years.

My elders also taught me to garden by following the stars and constellations. I was taught
to use the stars as a guide for planting and harvesting. For example, before the Taigai
spear turns downward, the stars of the Baidham constellation (located on the north side of
the island) point upwards, which used to mean it was a good time to plant. Baidham is a
Shark. When his nose points down towards the horizon, that means rain. ...

A few months ago, I tried to plant cassava in my home garden, using the stars to tell me
when was a good time to plant and when the tides were unlikely to be high. However, the
tides came in despite what the stars said, and my garden was wrecked. The soil is too salty
to grow much in it.2%
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APP.0001.0012.0004 5 June 2023, Uncle Pabai, T43.41 —44.9, T79.9 — 13; APP.0001.0009.0007 Affidavit of Uncle
Herbert [33]; APP.0001.0009.0005 Affidavit of Uncle Paul [50]. See also APP.0001.0012.0003 12 June 2023, Uncle
Paul, T464.19 — 23, T474.5 — 14; APP.0001.0012.0006 13 June 2023, Uncle Paul, T632.18 — 19;
APP.0001.0009.0006 Affidavit of Uncle Boggo [102]-[103].

APP.0001.0009.0008 Affidavit of Uncle Pabai [120].

APP.0001.0009.0008 Affidavit of Uncle Pabai [121]; SUB.0001.0003.3029, SUB.0001.0003.3037 and
SUB.0001.0003.3038.

APP.0001.0009.0008 Affidavit of Uncle Pabai [108].

APP.0001.0009.0008 Affidavit of Uncle Pabai [109]-[113].
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156 On the impacts to Torres Strait Islanders of not being able to grow and eat traditional

fruit and vegetables, Uncle Frank observed:*®

This means that people now buy food from the IBIS, which is not as healthy, and I see
people having more problems with high blood pressure and other health problems.

It also means that we have lost that culture and connection that we used to have with
gardening and traditional ways. When we lose the sand and the coconut trees, they are not
coming back.?*

Camping and community gathering

157 Torres Strait Islanders gave evidence of the ways in which climate change has interfered

with traditional camping and community gathering:

157.1Uncle Paul described the parts of Ailan Kastom that he can no longer practice
anymore, including canoeing across Saibai through trenches?! (a remnant example

of which was seen on a view);>?

157.2 Uncle Herbert described the inability to access his clan campsite at Surum, which

he used to visit year round, for more than a “tiny bit of the year”;>*?

157.3 Uncle Pabai explained that erosion now prevents him from camping at the southern
beaches of Boigu (reflected in what the Court saw on a view?**), where his family

has traditional connections;>’

157.4Both Uncle Laurie and Uncle Peo identified substantial erosion on their traditional
lands on Badu taking trees and threatening their houses (reflected in what the Court

saw on a view>"%).27
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The Applicants note the Court’s ruling that this evidence is admitted as that of the witness’ observations.
APP.0001.0009.0009 Affidavit of Uncle Frank [47]-[48].

APP.0001.0009.0005 Affidavit of Uncle Paul [43].

See APP.0001.0010.0001 record of views, photograph 77. See also APP.0001.0012.0006 13 June 2023, Uncle Paul,
T588.11 —24.

APP.0001.0009.0007 Affidavit of Uncle Herbert [19].

APP.0001.0010.0001 Record of views, photos 16-21.

APP.0001.0009.0008 Affidavit of Uncle Pabai [128]-[141]; APP.0001.0012.0004 5 June 2023, Uncle Pabai, T46.6 —
47.21.

APP.0001.0010.0001 Record of views, photos 38-47.

APP.0001.0009.0012 Affidavit of Uncle Peo [121]-[130]; APP.0001.0012.0005 8 June 2023, Uncle Laurie, T214.5-
23.
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Ceremony and sacred sites

158 Ailan Kastom involves a deep connection between practice of culture and location.

Climate change continues to erode that connection.

159 Uncle Paul described aspects of Ailan Kastom that he can no longer practice, including
visiting sacred sites connected to coming-of-age ceremonies and places for men’s and

women’s business.?”®

160 Other cultural practices previously enjoyed by Uncle Pabai that have been affected
include crabbing and the ability to conduct the dugong ceremony on the beach in front of
town.?”” At a more abstract level, Uncle Pabai describes the way rising sea levels are
making it impossible for him to fulfil his obligation as a Boigu man to protect cultural

sites.>*’ He explained:

I have taken part in ceremonies here — ceremonies which my people have been doing for
65,000 years. As a Boigu man, I have responsibilities to protect cultural sites that are sacred
to my peoples. However, the rising sea makes it impossible to do that. I am very worried
that this will mean those sites disappear forever. If Boigu, or our cultural sites were lost, it
would be devastating. It is very difficult for me to explain this in words. It makes me very
sad. 3!

161 Numerous Torres Strait Islander witnesses referred to the loss or alteration of sacred sites

t,302

and its impac and the loss of ability to practice culture due to the impacts of climate

change 3%

162 Uncle Pabai explained how the rising seawater and encroaching mangroves have affected
the Boigu cemetery, and the sadness and worry that causes because of the significance of

the cemetery as a place for ceremony and talking to ancestors.>*

298 APP.0001.0012.0003 12 June 2023, Uncle Paul, T460.19 — 30; APP.0001.0009.0005 Affidavit of Uncle Paul [102]-
[107].

299 APP.0001.0009.0008 Affidavit of Uncle Pabai [142]-[159].

300 APP.0001.0009.0008 Affidavit of Uncle Pabai [198].

301 APP.0001.0009.0008 Affidavit of Uncle Pabai [197]-[199].

302 APP.0001.0009.0008 Affidavit of Uncle Paul [105]-[107]; APP.0001.0009.0008 Affidavit of Uncle Pabai [113],
[121]; APP.0001.0009.0007 Affidavit of Uncle Herbert [33]; APP.0001.0012.0003 12 June 2023, Uncle Paul,
T468:23, T477:29 (cultural connection to Saibai); T491-492 (cultural ceremonies); T465-468 (and [doc ID], 13 June
2023, T569:11) (cemetery importance/ancestors); T463:4, 465, 470-471, 490; APP.0001.0012.0004 5 June 2023,
Uncle Fred Oral, 94, APP.0001.0012.0007 6 June 2023, Uncle Fred, 102:43; 103, T108-110 (culturally significant
sites/ceremonies); APP.0001.0012.0004 5 June, Uncle Fred, T96:11 (red sand bank).

303 APP.0001.0009.0013 Affidavit of Uncle Laurie [43]; APP.0001.0009.0006 Affidavit of Bala Boggo [43].

304 APP.0001.0009.0008 Affidavit of Uncle Pabai [79]-[101]. See also APP.0001.0012.0004 5 June 2023, Uncle Pabai,
T60.1 — 62.28.
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163

Another significant effect of climate change on Ailan Kastom is the erosion of the red
sandbank and Warul Kawa, places of great significance to Uncle Pabai and others.>*’
This has caused worry that the ancestors will turn their backs on the people of Boigu.>%

Uncle Herbert described Warul Kawa as “the worst eroded island in the Torres Strait.””>%’

Seasons and hunting

164

165

166

167

A number of Torres Strait Islanders testified to the loss of Ailan Kastom associated with

the changing of weather and climate patterns and the alteration of the seasons*®® and the

loss of culturally important biodiversity.*%

Uncle Herbert described the importance of being able to rely on the consistency of the
seasons as taught from generations before, and how increased changes to the seasons

impacts hunting and gardening.’'’ He said:

the seasonal calendar is from before time, before people, the Saibai, the Saibai has been
keeping intellectual, the knowledge mainly about TEK, traditional ecological knowledge
as I mentioned the stars mainly, the winds. So it’s based on that. And what I’ve noticed
is with my bearing there, the things are out of place. The winds come different time, there’s
more rain.*!!

Uncle Laurie compared how,

we would teach our children to prepare for the turtle mating season and make plans to
collect the eggs for special meals. But when the trees and other signs are confused, we
can’t teach and pass on our culture in the way that these steps are read and should happen.
It should happen in a few weeks, now it’s all over the place and taking longer.>'

Uncle Paul similarly described the parts of Ailan Kastom that he can no longer practice

anymore, including fishing for barramundi and crabs in the swamps,*!* and dugong in

the seagrass beds.’!*
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APP.0001.0009.0008 Affidavit of Uncle Pabai [184]-[193]. See also APP.0001.0012.0004 5 June 2023, Uncle
Pabai, T62.35 — 63.28.

APP.0001.0009.0008 Affidavit of Uncle Pabai [104]-[106].

APP.0001.0009.0007 Affidavit of Uncle Herbert [22].

APP.0001.0009.0010 Affidavit of Aunty Jen [56]-[60]; APP.0001.0009.0005 Affidavit of Uncle Paul [113];
APP.0001.0009.0013 Affidavit of Uncle Laurie [32]; APP.0001.0009.0006 Affidavit of Bala Boggo [42], [43];
APP.0001.0012.0003 12 June 2023, Uncle Herbert, 527-528 (seasonal calendar/constellations);
APP.0001.0009.0009 Affidavit of Uncle Frank [46], [48]; APP.0001.0009.0004 Affidavit of Uncle Fred [43].
APP.0001.0012.0004 5 June 2023, Uncle Pabai (Oral), P-59-63; 73-77, APP.0001.0009.0013 Affidavit of Uncle
Laurie [34], [46]-[47].

APP.0001.0009.0007 Affidavit of Uncle Herbert [46]-[49].

APP.0001.0012.0003 12 June 2023, Uncle Herbert, T528:24-28.

APP.0001.0009.0013 Affidavit of Uncle Laurie [32].

APP.0001.0009.0005 Affidavit of Uncle Paul [67].

APP.0001.0009.0005 Affidavit of Uncle Paul [114]-[122].
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Property damage

168

169

170

In the Torres Strait, the impacts of climate change have already caused damage to

6 317

houses,?!> vehicles,*!® and possessions such as tools®'” and appliances.>'® Salt water
inundations has also led to widespread over-salinity in soils in the Torres Strait, which
has caused damage to gardens and prevented Group Members from being able to grow

food.3!"?

In respect of Uncle Pabai in particular, the evidence establishes one inundation flooded
the downstairs toilet and laundry of his house, as well as rusting the poles on which the
house sits and washing away the backfilled soil in the yard.*?° The increasing observed
salinity of his yard has ‘wrecked’ his home garden bed, limiting the crops he can grow
there.’?! His family garden bed has been similarly damaged.*?? His campsite on the south
of the island has also been eroded,??* and his structure there is now much closer to the
water than it was before, with sand eroded at the base (reflected in what the Court saw

on a view).>?*

Uncle Paul’s property has also been affected by inundations, with his laundry flooded on
at least two occasions, and his appliances (tools and washing machine) damaged.**
Uncle Peo’s fishing business has lost tonnes of crayfish due to the warming of the waters

in the Torres Strait.>2% Uncle Herbert stated that:

Every month the big tide comes in. They are getting bigger and more frequent. It wasn't
like that before. The frequency makes me sad. This is a real fear for me. It is a burden for
me to know this is happening... My house has been flooded during the monsoon. The last
time was in February and March 2021. It damaged by car, my motorbike, and my tools. It
sickened the banana trees and the leaves turned yellow for months afterwards.**’
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APP.0001.0009.0008 Affidavit of Uncle Pabai [170].

APP.0001.0009.0007 Affidavit of Uncle Herbert [32].

APP.0001.0009.0007 Affidavit of Uncle Herbert [32]; APP.0001.0009.0005 Affidavit of Uncle Paul [131].
APP.0001.0009.0005 Affidavit of Uncle Paul [131], [140].

APP.0001.0009.0008 Affidavit of Uncle Pabai [113], [121]; APP.0001.0009.0007 Affidavit of Uncle Herbert [33].
APP.0001.0009.0008 Affidavit of Uncle Pabai [170].

APP.0001.0009.0008 Affidavit of Uncle Pabai [113].

APP.0001.0009.0008 Affidavit of Uncle Pabai [120].

APP.0001.0009.0008 Affidavit of Uncle Pabai [130]-[141].

APP.0001.0012.0004 5 June 2023, Uncle Pabai, T49.4 — 13; APP.0001.0009.0008 Affidavit of Uncle Pabai [130]-
[134]; APP.0001.0010.0001 Record of views, photo 16.

APP.0001.0009.0005 Affidavit of Uncle Paul [131], [140], [180].

APP.0001.0009.0012 Affidavit of Uncle Peo [45].

APP.0001.0009.0007 Affidavit of Uncle Herbert [31]-[32].
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172

173

D. APPLICABLE LAW

The Civil Liability Act 2003 (Qld) (CLA) applies to this case.*?® The law of the tort is the
lex loci delicti.* Here, that is Queensland. In this case, the cause of action arises “in
substance” in the Torres Strait Islands, where the loss has occurred and will occur. That

is where the Commonwealth’s negligence “assumes significance”.>*°

The CLA contains provisions relevant to the breach of duty and causation stages of the
negligence enquiry. It does not address the duty of care stage. The CLA does not codify
the common law but its provisions must be applied in all cases in which they are
applicable.’®! Further, Division 1 of Part3 of the CLA, which contains provisions
relating to the liability of public and other authorities, is inapplicable. Those provisions
do not apply in this proceeding because the Commonwealth does not fall into any of the
definitions of “public or other authority” in s 34. In particular, “the Crown (within the
meaning of the Crown Proceedings Act 1980)” in paragraph (a) of the definition refers
only to the Crown in the right of the State of Queensland.?*

In relation to breach of duty, s 9 provides:

(1) A person does not breach a duty to take precautions against a risk of harm unless—

(a) the risk was foreseeable (that is, it is a risk of which the person knew or ought
reasonably to have known); and

(b) the risk was not insignificant; and

(c) in the circumstances, a reasonable person in the position of the person would
have taken the precautions.

(2)  Indeciding whether a reasonable person would have taken precautions against a risk
of harm, the court is to consider the following (among other relevant things)—

(a) the probability that the harm would occur if care were not taken;

(b) the likely seriousness of the harm;
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See APP.0001.0020.0101 Minister for the Environment (Cth) v Sharma [2022] FCAFC 35; (2022) 291 FCR 311,
[526] (Beach J); APP.0001.0021.0006 Civil Liability Act 2003 (Qld) (‘CLA").

APP.0001.0020.0077 John Pfeiffer Pty Ltd v Rogerson (2000) 203 CLR 503.

APP.0001.0020.0007 Amaca v Frost (2006) 67 NSWLR 635, 640 [15], [18] (Spigelman CJ), quoting
APP.0001.0020.0045 Distillers Co (Biochemicals) Ltd v Thompson [1971] AC 458, 468; APP.0001.0020.0181 Voth
v Manildra Flour Mills Pty Ltd (1990) 171 CLR 538, 567.

APP.0001.0020.0094 Meandarra Aerial Spraying Pty Ltd v GEJ & MA Geldard Pty Ltd [2012] QCA 315;[2013] 1
Qd R 319, [23].

APP.0001.0021.0012 Crown Proceedings Act 1980 (Qld) s 8 (definition of “Crown”).
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(c) the burden of taking precautions to avoid the risk of harm;
(d) the social utility of the activity that creates the risk of harm.

174 In relation to causation, s 11 relevantly provides:

(1) A decision that a breach of duty caused particular harm comprises the following
elements—

(a)  the breach of duty was a necessary condition of the occurrence of the harm
(factual causation);

(b) it is appropriate for the scope of the liability of the person in breach to extend
to the harm so caused (scope of liability).

(2) In deciding in an exceptional case, in accordance with established principles,
whether a breach of duty—being a breach of duty that is established but which can
not be established as satisfying subsection (1)(a)—should be accepted as satisfying
subsection (1)(a), the court is to consider (among other relevant things) whether or
not and why responsibility for the harm should be imposed on the party in breach.

(4)  For the purpose of deciding the scope of liability, the court is to consider (among
other relevant things) whether or not and why responsibility for the harm should be
imposed on the party who was in breach of the duty.
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176

177

PART 2. THE PRIMARY DUTY

E. THE DUTIES OF CARE

The Applicants’ case is that the Commonwealth owes two duties of care to Torres Strait

Islanders:

175.1a duty to take reasonable steps to protect Torres Strait Islanders, their traditional
way of life and the marine environment in and around the Protected Zone
(including the Torres Strait Islands) from the impacts of climate change (Primary

Duty);** and

175.2a duty to take reasonable care to avoid causing property damage, loss of fulfilment
of Ailan Kastom and/or injury, disease or death arising from a failure to adequately

implement adaptation measures to prevent or minimise the impacts of climate

), 334 3.335

change (Alternative Duty which is addressed below in Part

Each of these duties is novel in the sense that it has not been recognised by a Court of
this country, although analagous duties have been accepted by courts of other countries

(see below).

In determining the existence, scope and content of a novel duty of care, ‘the proper
approach is to undertake a close analysis of the facts bearing on the relationship between
the plaintiff and the putative tortfeasor by references to the “salient features” or factors
affecting the appropriateness of imputing a legal duty to take reasonable care to avoid

harm or injury’.>*¢ Those salient features include:*}’

177.1the foreseeability of the harm;

333

334

335

336

337

APP.0001.0015.0003 3FASOC [81].

APP.0001.0015.0003 3FASOC [81A].

For convenience and clarity, the mitigation and adaptation duties are addressed separately in these submissions.
However, both the mitigation and adaptation duties rely upon, to the extent relevant, the submissions made in both
sections.

APP.0001.0020.0029 Caltex Refineries (Qld) Pty Ltd v Stavar [2009] NSWCA 258; (2009) 75 NSWLR 649, [102]
(Allsop CJ, Simpson J agreeing).

APP.0001.0020.0029 Caltex Refineries (Qld) Pty Ltd v Stavar [2009] NSWCA 258; (2009) 75 NSWLR 649, [103]
(Allsop P, Simpson J agreeing).
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177.2the degree and nature of control able to be exercised by the defendant to avoid

harm;
177.3 the degree of vulnerability of the plaintiff to harm from the defendant’s conduct;
177.4the degree of reliance by the plaintiff upon the defendant;
177.5 the assumption of responsibility by the defendant;
177.6the existence of a category of relationship between the defendant and the plaintiff;
177.7knowledge by the defendant that the conduct will cause harm to the plaintiff;
177.8 any potential indeterminacy of liability; and

177.9the existence of conflicting duties arising from other principles of law or statute.

»338

178 However, the ‘proximity factors or salient features ‘should not ... be treated as a

shopping list, all the items of which must have application in a particular case’.**° While

‘[t]axonomy and definition play their part’,>** the salient features analysis is nothing

more (or less) than a ‘conceptual’ or ‘analytical tool’**! to ‘assist’>*? in the development

1343 reasoning. It is not “compulsory” for

of the common law by a process of analogica
the Court “to make findings about all of the [salient] features” in determining whether a
novel duty of care exists. *** The salient features approach is thus an example of ‘the

policy of developing novel cases incrementally by reference to analogous cases’.>* The

338 APP.0001.0020.0131 Pyrenees Shire Council (previously known as the President, Councillors & Ratepayers of the
Shire of Ripon) v Day [1998] HCA 3; (1998) 192 CLR 330, [230] (Kirby J).

339 APP.0001.0020.0029 Caltex Refineries (Qld) Pty Ltd v Stavar [2009] NSWCA 258; (2009) 75 NSWLR 649, [172]
(Basten JA, Simpson J agreeing). See also APP.0001.0020.0036 Crimmins (as executrix of estate of Crimmins dec’d)
v Stevedoring Industry Finance Committee [1999] HCA 59; (1999) 200 CLR 1, [77] (McHugh J, Gleeson CJ
agreeing at [3]).

340 APP.0001.0020.0101 Minister for the Environment (Cth) v Sharma [2022] FCAFC 35; (2022) 400 ALR 203, [206]
(Allsop CJ).

341 APP.0001.0020.0101 Minister for the Environment (Cth) v Sharma [2022] FCAFC 35; (2022) 400 ALR 203, [211]
(Allsop CJ), [362] (Beach J).

342 APP.0001.0020.0029 Caltex Refineries (QIld) Pty Ltd v Stavar [2009] NSWCA 258; (2009) 75 NSWLR 649, [102]
(Allsop CJ, Simpson J agreeing).

343 APP.0001.0020.0101 Minister for the Environment (Cth) v Sharma [2022] FCAFC 35; (2022) 400 ALR 203, [783]
(Wheelahan J).

344 APP.0001.0020.0029 Caltex Refineries (Qld) Pty Ltd v Stavar (2009) 75 NSWLR 649 at 676[104] per Allsop P

345 APP.0001.0020.0036 Crimmins (as executrix of estate of Crimmins dec’d) v Stevedoring Industry Finance
Committee [1999] HCA 59; (1999) 200 CLR 1, [73] (McHugh J, Gleeson CJ agreeing at [3]). See also
APP.0001.0020.0025 Brodie v Singleton Shire Council [2001] HCA 29; (2001) 206 CLR 512, [316] (Hayne J);
APP.0001.0020.0072 Home Office v Dorset Yacht Co Ltd [1970] AC 1004, 1058 (Lord Diplock).
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words in past cases should not be allowed to become ‘tyrants over the facts of another

case’ 346

Ultimately, what is required is consideration of the ‘totality’**’

of the relationship
between the Commonwealth and Torres Strait Islanders, ‘by reference to the legal
conception of neighbourhood’.>*® This is a ‘fact rich and fact intensive’ inquiry.** Thus,
before proceeding to the salient features analysis, it is useful to address the (long
recognised) special relationship between the Commonwealth and Torres Strait Islanders,
and to draw some high level analogies between the presently alleged duty and those found
to exist in the past (in Australia and abroad). This is what Beach J in Minister for the
Environment (Cth) v Sharma’”’ called the ‘frame of reference’ or ‘broader questions’

concerning the ‘closeness and directness’ of the relationship that may be subjected to a

duty of care.*!

Torres Strait Islanders’ special relationship to the Commonwealth

180

181

In assessing a novel duty of care ‘[o]ne must begin with the relationship’ before one turns
to the individual salient features.’>> The reason for that is that piecemeal analysis of
salient features risks losing sight of the broader context. As Allsop CJ explained in

Sharma:

Without such a commencement, an approach to the inquiry by reference to many diverse
features within the salient features risks fragmentation and confusion by individual
particular analysis of features, almost in the abstract and divorced from context, without a
proper understanding of the possible interrelations between the various features attending
the relationship and the legal system as a whole.>>

Focus on the relationship also assists orienting the inquiry according to ‘the core concern

of the law of negligence’, which is to identify ‘the nature of relationships falling within

346

347

348

349

350
351

352

353

APP.0001.0020.0081 King v Philcox [2015] HCA 19; (2015) 255 CLR 304, [30] (French CJ, Kiefel and Gageler JJ)
quoting APP.0001.0020.0104 Mount Isa Mines Ltd v Pusey (1970) 125 CLR 383, 400 (Windeyer J).
APP.0001.0020.0065 Graham Barclay Oysters Pty Ltd v Ryan [2002] HCA 54; (2002) 211 CLR 540, [145]
(Gummow and Hayne J1J).

APP.0001.0020.0101 Minister for the Environment (Cth) v Sharma [2022] FCAFC 35; (2022) 400 ALR 203, [211]
(Allsop CJ).

APP.0001.0020.0180 Victorian Taxi Families Inc and Redfield Court Holdings Pty Ltd v Commercial Passenger
Vehicle Commission [2020] VSC 762; 61 VR 383, [142] (Cavanough J).

[2022] FCAFC 35; (2022) 400 ALR 203.

APP.0001.0020.0101 Minister for the Environment (Cth) v Sharma [2022] FCAFC 35; (2022) 400 ALR 203, [362]
(Beach J).

APP.0001.0020.0101 Minister for the Environment (Cth) v Sharma [2022] FCAFC 35; (2022) 400 ALR 203, [212]
(Allsop CJ).

APP.0001.0020.0101 Minister for the Environment (Cth) v Sharma [2022] FCAFC 35; (2022) 400 ALR 203, [211]
(Allsop CJ).
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183

the concept of neighbourhood’.*** This requires examination of ‘existing relationships,
situated within their broader social and legal context’.*>® Relationships between the State
and specific groups of Indigenous peoples has always been a unique one that is capable

of generating neighbourly obligations.

After colonisation, the special relationship of the coloniser to the Indigenous people of
this country was recognised in various ways. Indeed, and consistently with old common

3% some colonies recognised the protective obligation at the very moment

law concepts,
of their founding. For example, when the province of South Australia came into existence
on 28 December 1836, Governor Hindmarsh thought it his ‘duty’ to proclaim to the
public that he would offer 'protection to the Native Population’.>*” In 1837 the Secretary
of State for War and the Colonies instructed the Governor of New South Wales that “all
the natives inhabiting those Territories’ must not be denied ‘that protection to which they
derive the highest possible claim from the Sovereignty which has been assumed over the
whole of their Ancient Possessions’.>*® Also in 1837, the Parliamentary Select
Committee on Aborigines in Great Britain reported that: ‘[t]he protection of Aborigines
should be considered as a duty peculiarly belonging and appropriate to the executive
government, as administered either in this country or by the governors of the respective
colonies’.>>® The colonial courts also affirmed their jurisdiction over crimes committed
by Indigenous people against other Indigenous people because this jurisdiction was

considered necessary to provide ‘sanctuary to them’.>¢°

Subsequent legislative enactments such as the Aboriginals Protection and Restriction of

the Sale of Opium Act 1897 (Q1d),*®! while now properly viewed as paternalistic,*®* have

354

355

356

357

358

359

360

361

362

APP.0001.0020.0101 Minister for the Environment (Cth) v Sharma [2022] FCAFC 35; (2022) 400 ALR 203, [213]
(Allsop CJ).

APP.0001.0020.0101 Minister for the Environment (Cth) v Sharma [2022] FCAFC 35; (2022) 400 ALR 203, [211]
(Allsop CJ).

APP.0001.0020.0031 Case of Tanistry (1608) Davis 28 [80 ER 516], 4" ed Dublin (1762) English translation 78 at
110-1. This case concerned the conquest of Ireland, and the consequences of a monarch receiving ‘any of the natives
or ancient inhabitants into his protection’.

Quoted in APP.0001.0020.0170 Trevorrow v South Australia (No 5) [2007] SASC 285; (2007) 98 SASR 136, [335]
(Gray J).

APP.0001.0011.0003 ‘Lord Glenelg to Sir Richard Bourke’ (1837) in HRA (1923), ser 1, vol 19, 47, 48 (emphasis
added).

APP.0001.0011.0002 Great Britain, House of Commons, Report of the Parliamentary Select Committee on
Aboriginal Tribes, (British Settlements) (1837) p 117 (emphasis added).

APP.0001.0020.0135 R v Murrell (1836) 1 Legge 72, 73 (Burton J, emphasis added).

APP.0001.0021.0004 Aboriginals Protection and Restriction of the Sale of Opium Act 1897 (Qld). See also
APP.0001.0021.0001 Aboriginal Protection Act 1869 (Vic); APP.0001.0021.0003 Aboriginals Ordinance 1918
(NT).

APP.0001.0022.0001 Alan Lester and Fae Dussart, ‘Trajectories of Protection: Protectorates of Aborigines in Early
19th Century Australia and Aotearoa New Zealand’ (2008) 64(3) New Zealand Geographer 205.

79

VID622/2021 Pabai & Kabai v Commonwealth of Australia | Applicants’ Closing Submissions



184

185

been described as ‘reasonably capable of being seen by the legislature at the time as a

rational and relevant means of protecting Aboriginal people’.>%

Brennan J in Mabo v Queensland (No 2) suggested that the nature of the relationship
between the Commonwealth and the first inhabitants of Australia might give rise to a
‘fiduciary duty on the Crown to exercise its discretionary power’ in relation to land tenure
so as to compensate for any surrender of native title.*** Brennan J subsequently developed
the contention in Wik Peoples v Queensland, in which he acknowledged Canadian and
American case law recognising ‘a fiduciary duty to protect the lands’.**® The Native Title
Act 1993 (Cth) was enacted in part to ‘protect’>®® the native title rights and interests that
had only recently been appreciated to arise from the special connection of Indigenous
persons to the lands and waters of Australia. Before that enactment, it was the common
law that effected the ‘protection of native title’.3¢7 Relatedly, albeit in a broader sense,
‘the common law must be taken always to have comprehended the unique obligation of
protection owed by the Crown to [Aboriginal] societies and to each member in his or her

capacity as such’.%

It was historical facts like those just outlined that led Nettle J in Love v Commonwealth
to recognise ‘the unique obligation of permanent protection’ owed by the Crown in right
of Australia to Indigenous peoples.*® The foundational source of that protective
obligation, Nettle J explained, ‘is the undoubted historical connection between
Aboriginal societies and the territory of Australia which they occupied at the time of the
Crown’s acquisition of sovereignty’.>’? If native title was, as Gordon J explained in Love,
‘one legal consequence flowing from common law recognition of the connection between
Aboriginal Australians and the land and waters that now make up Australia’,*’! a further

consequence is that the common law might more readily discern a relationship of

363
364

365
366
367

368

369

370
371

APP.0001.0020.0083 Kruger v Commonwealth [1997] HCA 27; (1997) 190 CLR 1, 97 (Toohey J, emphasis added).
APP.0001.0020.0090 Mabo v Queensland (No 2) [1992] HCA 23; (1992) 175 CLR 1, 60 (Brennan J, Mason CJ and
McHugh JJ agreeing). As to fiduciary relationships see further Kirsty Gover, ‘The Honour of the Crowns: State-
Indigenous Fiduciary Relationships and Australian Exceptionalism’ (2016) 38(3) Sydney Law Review 339.
APP.0001.0020.0188 Wik Peoples v Queensland [1996] HCA 40; (1996) 187 CLR 1, 96—7 (Brennan CJ).
APP.0001.0021.0016 Native Title Act 1993 (Cth) s 3(a).

APP.0001.0020.0095 Members of the Yorta Yorta Aboriginal Community v Victoria [2002] HCA 58; (2002) 214
CLR 422, [110] (Gaudron and Kirby JJ). See also APP.0001.0020.0090 Mabo v Queensland (No 2) [1992] HCA 23;
(1992) 175 CLR 1, 83—-6 (Deane and Gaudron JJ).

APP.0001.0020.0089 Love v Commonwealth [2020] HCA 3; (2020) 270 CLR 152, [272] (Nettle J, emphasis added).
APP.0001.0020.0089 Love v Commonwealth [2020] HCA 3; (2020) 270 CLR 152, [274] (Nettle J), see also [252],
[278] (Nettle J).

APP.0001.0020.0089 Love v Commonwealth [2020] HCA 3; (2020) 270 CLR 152, [276] (Nettle J).
APP.0001.0020.0089 Love v Commonwealth [2020] HCA 3; (2020) 270 CLR 152, [364] (Gordon J).
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neighbourly obligation between the Commonwealth and a particular group of Indigenous

people whose connection to Australian land and waters is in danger of being severed.

186 Against that background, it pays to consider the Commonwealth’s relations with Torres
Strait Islanders in particular. Mabo (No 2), it will be recalled, was a case concerning the
Meriam people of the Torres Strait, but the High Court’s decision did not come from
nowhere. The foundation was laid by Moynihan J’s findings at first instance, including a
finding that one of the purposes of the annexation of the Torres Strait was ‘the protection

of the native inhabitants of the islands’.>”?

187 Nor has it only been through common law and statute that the Commonwealth’s
protective responsibilities towards Torres Strait Islanders have been expressed; they have
also manifested in agreements reached at international law. In 1978, the Commonwealth
entered into the Torres Strait Treaty with Papua New Guinea for the protection of the
Torres Strait Islands.>”® As the Preamble to the treaty made clear, it was entered into in
recognition of ‘the importance of protecting the traditional way of life and livelihood of
Australians who are Torres Strait Islanders and of Papua New Guineans who live in the
coastal area of Papua New Guinea in and adjacent to the Torres Strait’. Indeed, the twin
purposes of the Torres Strait Treaty are widely acknowledged to have been protection of
the Islanders’ traditional way of life and protection of the environment.3”* The protective
purpose was expressly centred during treaty negotiations, in which it was resolved that
‘A zone would be established in the Torres Strait to protect the traditional way of life and
livelihood of the Torres Strait Islanders’.?”> The Commonwealth’s entry into the Torres
Strait Treaty thus confirms the Commonwealth’s own acknowledgment of its special
obligation to protect Torres Strait Islanders’ lands, waters and culture.’® The Applicants
thus rely primarily on the historical fact of the Treaty as part of the relationship to which

the common law analysis must be applied, rather than seeking to use it as a source of

372 Moynihan J, quoted in APP.0001.0020.0089 Mabo v Queensland (No 2) [1992] HCA 23; (1992) 175 CLR 1, 21
(Brennan J, Mason CJ and McHugh JJ agreeing).

373 See APP.0001.0003.0022 Treaty between Australia and the Independent State of Papua New Guinea Concerning
Sovereignty and Maritime Boundaries in the Area Between Two Countries, Including the Area Known as Torres
Strait, and Related Matters entered on 18 December 1978, in force from 15 February 1985 (Australian Treaty Series
1985 No 4).

374 APP.0001.0022.0019 S B Kaye, ‘Jurisdictional patchwork: law of the sea and native title issues in the Torres Strait’
(2001) 2(2) Melbourne Journal of International Law 381, 392.

375 APP.0001.0022.0021 ‘Torres Strait: Joint Statement by the Foreign Ministers of Australia and Papua New Guinea’
(1976) Australian Foreign Affairs Record 336.

376 See further APP.0001.0022.0008 H Burmester, ‘The Torres Strait Treaty: Ocean Boundary Delimitation by
Agreement’, (1982) 76 American Journal of International Law 321, 322.
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189

190

international law informing the content of the common law (although that too would be

permissible’”").

The relationship of obligation and protection recognised in the Torres Strait Treaty was
later reinforced, at a national level, by Australia’s endorsement of the United Nations
Declaration on the Rights of Indigenous Peoples (UNDRIP).>’”® UNDRIP recognises
Indigenous peoples’ ‘distinctive spiritual relationship with their traditionally owned or
otherwise occupied and used lands, territories, waters and coastal seas and other
resources’>’® and requires that States shall give ... protection to these lands, territories
and resources’.>*" It also imposes obligations on members states to protect against the
deprivation of culture, dispossession of land and population transfer.*®' Finally, it

recognises a right to redress, including compensation, for the damage of traditionally

owned lands, territories and resources.3??

The Treaty obligation is also complemented by the International Covenant on Civil and

Political Rights (ICCPR).**?

The above discussion demonstrates that, in a fundamental sense, the foundation of the
alleged duties is not novel. It is rooted in the law’s long recognition of the special
relationship between Indigenous people (and, more importantly, local groups of
Indigenous peoples) and the Crown. Unlike in Sharma, the longstanding connection
between the Commonwealth and Torres Strait Islanders properly fits the category of a

‘special protective relationship’ recognised by law.>%*

Analogous duties

191

Courts have long recognised duties — on the part of both private actors and public
authorities — to protect against, or at least not contribute to, foreseeable harms caused by

natural disasters and other significant events. In other contexts, courts have recognised

377

378

379
380
381
382
383
384

APP.0001.0020.0090 Mabo v Queensland (No 2) [1992] HCA 23; (1992) 175 CLR 1, 42 (Brennan J, Mason CJ and
McHugh JJ agreeing): ‘international law is a legitimate and important influence on the development of the common
law’.

The UNDRIP was adopted by the UN on 13 September 2007, despite Australia initially voting against its adoption.
Subsequently, on 3 April 2009, the Australian Government announced its support for the UNDRIP.

UNDRIP art 25.

UNDRIP art 26(3), see also art 29(1).

UNDRIP arts 8 and 10.

UNDRIP art 28(1).

See further discussion on the ICCPR below at [611]-[612].

Cf APP.0001.0020.0101 Minister for the Environment (Cth) v Sharma [2022] FCAFC 35; (2022) 400 ALR 203,
[677] (Beach J).
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193

194

duties owed by public authorities notwithstanding that those duties may be owed in the

field of policy considerations.

A number of cases have recognised duties in negligence®® to protect against flooding

from rivers, streams and dams.

In Rodriguez & Sons Pty Ltd v Queensland Bulk Water Supply Authority t/a Seqwater
(No 22),%%¢ the Supreme Court of New South Wales recognised a duty of care owed by
dam operators and their employees to prevent harms resulting from large scale flooding
affecting the greater Brisbane and Ipswich area. At the threshold level of foreseeability
for the duty inquiry, the court found that the risk of harm arising from extremely high
levels of rainfall was foreseeable.*®’” The salient features of control and vulnerability were
particularly important to the recognition of the duty of care.*®® That the duty was owed
to a large number of people, some of whom would be difficult to identify, did not engage
the indeterminacy consideration.**® Importantly for present purposes, that the defendants
were exercising functions of a public nature did not prevent the recognition of a duty in

negligence.*’

In Vernon Knights Associates v Cornwall Council, ' the Court of Appeal of England and

Wales affirmed the trial judge’s recognition of a duty of care owed by a local council in

385

386

387

388

389

390

391

The cases discussed in the text are limited to negligence, however the common law’s willingness to attribute liability
for changes to the natural environment (such as by pollution to air or water) is also evident in the law of nuisance.
See, eg, Dalby v Berch (1330) YB Trin 4 Edw I1I, fo 36, pl 26, as cited in APP.0001.0020.0149 Sharma by her
litigation representative Sister Marie Brigid Arthur v Minister for Environment [2021] FCA 560; (2021) 391 ALR 1;
[119]; APP.0001.0020.0138 Re Aldred’s Case (1610) 77 ER 816; APP.0001.0020.0014 Attorney-General v Council
of Borough of Birmingham (1858) 70 ER 220; APP.0001.0020.0018 Bamford v Turnley (1862) 122 ER 27;
APP.0001.0020.0044 Directors of the St Helen’s Smelting Company v Tipping (1865) 11 ER 1483;
APP.0001.0020.0037 Crossley and Sons, Ltd v Lightowler [1867] LR 2 Ch App 478, 483 (Lord Chelmsford LC).
The convergence of liability in negligence and nuisance is now well recognised: APP.0001.0020.0085 Leakey v
National Trust for Places of Historic Interest or Natural Beauty [1980] 1 Q.B. 485, 514G—H (Megaw LJ, Shaw and
Cumming-Bruce LJJ agreeing); APP.0001.0020.0043 Delaware Mansions Ltd v Westminster City Council [2001]
UKHL 55; [2002] 1 AC 321, [31]; APP.0001.0020.0178 Vernon Knights Associates v Cornwall Council [2014] Env
L R 6, [48] (Jackson LJ, Dyson MR and Burnton J agreeing). See also APP.0001.0020.0067 Hargrave v Goldman
[1963] HCA 56; (1963) 110 CLR 40, 61-2 (Windeyer J).

APP.0001.0020.0143 Rodriguez & Sons Pty Ltd v Queensland Bulk Water Supply Authority t/as Seqwater (No 22)
[2019] NSWSC 1657, overturned on appeal (but not on duty) in APP.0001.0020.0132 Queensland Bulk Water
Supply Authority t/as Seqwater v Rodriguez and Sons Pty Ltd [2021] NSWCA 206; (2021) 393 ALR 162.
APP.0001.0020.0143 Rodriguez & Sons Pty Ltd v Queensland Bulk Water Supply Authority t/as Seqwater (No 22)
[2019] NSWSC 1657 chp 11 [43] (Beech-Jones J).

APP.0001.0020.0143 Rodriguez & Sons Pty Ltd v Queensland Bulk Water Supply Authority t/as Seqwater (No 22)
[2019] NSWSC 1657, [86] (Beech-Jones J).

APP.0001.0020.0143 Rodriguez & Sons Pty Ltd v Queensland Bulk Water Supply Authority t/as Seqwater (No 22)
[2019] NSWSC 1657, [86], chp 11 [55]-[59] (Beech-Jones J) distinguishing APP.0001.0020.0053 Electro-Optic
Systems Pty Ltd v State of New South Wales [2014] ACTCA 45; (2014) 10 ACTLR 1, [353] (Jagot J).
APP.0001.0020.0143 Rodriguez & Sons Pty Ltd v Queensland Bulk Water Supply Authority t/as Seqwater (No 22)
[2019] NSWSC 1657, [86], chp 11 [65]-[70] (Beech-Jones J).

APP.0001.0020.0178 Vernon Knights Associates v Cornwall Council [2014] Env. L. R. 6.
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197

relation to a known flood risk to a holiday village. The council had taken precautions
against that risk, including by the installation of drains, gullies and a catchpit, but those
precautions were insufficient to prevent two particular instances of flooding. The court
recognised that duty while also recognising the need to account for the ‘competing
demands’ on a public authority’s resources and the ‘public purposes’ for which those
resources are held.*®?> The court considered that these competing demands and public
purposes could be accounted for in the assessment of what was ‘fair, just and reasonable’
for the council to have done in response to the known risk.**> On the particular facts of
the case, and making ‘due allowance for the pressures on local authorities’, the court

found that the standard of care had not been met.>%*

In High Country Outfitters Inc v Pitt Meadows (City),>> the Provincial Court of British
Columbia accepted the existence of a duty of care owed by a city authority to protect
properties that were vulnerable to flooding. The plaintiff’s property was situated on a
flood plain that would not have been inhabitable but for a network of dikes protecting
against periodic rising of the surrounding rivers.>*® The local authority did not deny that
‘it stood in a position of legal proximity’ to the plaintiff by reason of having previously
conducted improvements on the dike system.>*’ Ultimately, however, the claims in

negligence failed on causation.>*®

Other cases have recognised duties to protect against the harms from other significant

natural events, such as fires and landslides.

In Electro Optic Systems Pty Ltd v State of New South Wales, West v State of New South
Wales,*” the Supreme Court of the Australian Capital Territory recognised in obiter that

‘the Territory owed a duty of care at common law to take reasonable steps to protect

392

393

394

395
396

397

398

399

APP.0001.0020.0178 Vernon Knights Associates v Cornwall Council [2014] Env. L. R. 6, [49(iii)] (Jackson LJ,
Dyson MR and Burnton J agreeing).

APP.0001.0020.0178 Vernon Knights Associates v Cornwall Council [2014] Env. L. R. 6, [49(iii)] (Jackson LJ,
Dyson MR and Burnton J agreeing).

APP.0001.0020.0178 Vernon Knights Associates v Cornwall Council [2014] Env. L. R. 6, [59], see also [63]
(Jackson LJ, Dyson MR and Burnton J agreeing).

APP.0001.0020.0069 High Country Outfitters Inc v Pitt Meadows (City) [2012] BCJ No 1859.
APP.0001.0020.0069 High Country Outfitters Inc v Pitt Meadows (City) [2012] BCJ No 1859, [2], [4] (Thomas S
Woods Prov J).

APP.0001.0020.0069 High Country Outfitters Inc v Pitt Meadows (City) [2012] BCJ No 1859, [20] (Thomas S
Woods Prov J).

APP.0001.0020.0069 High Country Outfitters Inc v Pitt Meadows (City) [2012] BCJ No 1859, [94] (Thomas S
Woods Prov J).

APP.0001.0020.0054 Electro Optic Systems Pty Ltd v State of New South Wales; West v State of New South Wales
[2012] ACTSC 184 upheld on appeal in APP.0001.0020.0053 Electro Optic Systems Pty Ltd v State of New South
Wales; West v State of New South Wales [2014] ACTCA 45; (2014) 10 ACTLR 1.
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198

199

persons and property in the Territory from loss or damage by fire.”*% It was recognised
that the Territory had ‘established dedicated rural and metropolitan fire services’ in
fulfilment of that duty.*’! On appeal, the Court of Appeal observed (in the context of a
statutory obligation to take ‘all possible steps’ to suppress or control a fire) that a duty
would generally not demand the taking of a step that would expend ‘resources which

could more effectively be deployed elsewhere’.*?

In Smaill v Buller District Council,*** the High Court of New Zealand held that a local
council owed a duty of care to protect people and property associated with rockslides. It
was recognised that this entailed the recognition of a duty ‘in a new factual situation’ 4%
However, in light of the ‘proximity and reliance’ of the property owners to, and on, the
council, the court held that ‘[i]t is an appropriate incremental step to extend liability’ to
the facts of the case.*®> The duty having been recognised, the council was found to be

2406

negligent by reason of their failure to take ‘decisive action’™ or to provide ‘an adequate

and timely response’ to the known risk of geological instability.*"’

In La Sucrerie Casselman Inc v Cambridge (Township),**® the Ontario Superior Court of
Justice recognised a duty of care on the part of a municipality to protect against the known
but ‘slight’ risk of landslides, because ‘the result could be so catastrophic that the risk is
unacceptable, absent appropriate remedial work being carried out’.*®® The court
considered that there was a ‘sufficiently close relationship’ between the municipality and
the landowner to justify the recognition of such a duty.*!° The court rejected the idea that
there were ‘any [policy] considerations which ought to negative or limit the scope of the
duty’.*!! The factual context of the claim was that landslides had occurred in the area for

centuries, and had in recent decades been the subject of extensive studies.*!?

400

401

402

403
404
405
406
407
408
409
410
411

412

APP.0001.0020.0054 Electro Optic Systems Pty Ltd v State of New South Wales; West v State of New South Wales
[2012] ACTSC 184, [381] (Higgins CJ).

APP.0001.0020.0054 Electro Optic Systems Pty Ltd v State of New South Wales; West v State of New South Wales
[2012] ACTSC 184, [381] (Higgins CJ).

APP.0001.0020.0053 Electro Optic Systems Pty Ltd v State of New South Wales; West v State of New South Wales
[2014] ACTCA 45;(2014) 10 ACTLR 1, [335] (Jagot J, Murrell CJ agreeing).

APP.0001.0020.0151 Smaill v Buller District Council [1998] 1 NZLR 190.

APP.0001.0020.0151 Smaill v Buller District Council [1998] 1 NZLR 190, 213 (Panckhurst J).
APP.0001.0020.0151 Smaill v Buller District Council [1998] 1 NZLR 190, 213 (Panckhurst J).
APP.0001.0020.0151 Smaill v Buller District Council [1998] 1 NZLR 190, 215 (Panckhurst J).
APP.0001.0020.0151 Smaill v Buller District Council [1998] 1 NZLR 190, 209 (Panckhurst J).
APP.0001.0020.0084 La Sucrerie Casselman Inc v Cambridge (Township) [2000] OJ No 4650.
APP.0001.0020.0084 La Sucrerie Casselman Inc v Cambridge (Township) [2000] OJ No 4650, [1] (Morin J).
APP.0001.0020.0084 La Sucrerie Casselman Inc v Cambridge (Township) [2000] OJ No 4650, [131] (Morin J).
APP.0001.0020.0084 La Sucrerie Casselman Inc v Cambridge (Township) [2000] OJ No 4650, [126], see also [131]
(Morin J).

APP.0001.0020.0084 La Sucrerie Casselman Inc v Cambridge (Township) [2000] OJ No 4650, [5]-[6] (Morin J).
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Nevertheless, the municipality ‘ignore[d]’ the advice of a conservation authority on this

topic,*!* and were found to be negligent.*!* (The claim ultimately failed on causation.)

European case law

200

201

202

It is also instructive to look to how courts in civil law jurisdictions have recognised
analogous duties on the part of states and private corporations to limit the foreseeable
harms from GHG emissions. These cases are approached with an appreciation of the
different legal contexts, but remain of utility in circumstances where they are grounded

in very similar facts and similar legal concepts to neighbourhood and negligence.

In Urgenda Foundation v The State of the Netherlands,*"> the Dutch courts found that
the State had committed a ‘tortious act’ by failing to take greater steps to reduce its GHG
emissions. The case was brought by a non-governmental organisation and 886 Dutch

citizens pursuant to Article 6:162 of the Dutch Civil Code, which provides:

(1) A person who commits a tortious act (unlawful act) against another person that can be
attributed to him, must repair the damage that this other person has suffered as a result
thereof.

(2) As a tortious act is regarded a violation of someone else’s right (entitlement) and an
act or omission in violation of a duty imposed by law or of what according to unwritten
law has to be regarded as proper social conduct, always as far as there was no justification
for this behaviour.

(3) A tortious act can be attributed to the tortfeasor if it results from his fault or from a
cause for which he is accountable by virtue of law or generally accepted principles
(common opinion).

Drawing upon the concept of ‘hazardous negligence’*!°, the first instance court ruled in
favour of the claimants on the basis that, the State had acted in violation of ‘what
according to unwritten law has to be regarded as proper social conduct’. This finding was
based on the State’s failures to implement and align GHG emissions reductions from
1990 to 2020 with best available science, despite knowing for decades of the risks
associated with global warming. The Court found that the State ‘has acted negligently

413
414
415

416

APP.0001.0020.0084 La Sucrerie Casselman Inc v Cambridge (Township) [2000] OJ No 4650, [122] (Morin J).
APP.0001.0020.0084 La Sucrerie Casselman Inc v Cambridge (Township) [2000] OJ No 4650, [125] (Morin J).
APP.0001.0020.0174 Urgenda Foundation v The State of The Netherlands (2015) ECLI:NL:RBDHA:2015:7196
(official translation) (District Court); APP.0001.0020.0114 Netherlands v Urgenda Foundation (2018) Case No
200.178.245/01 (official translation) (Hague Court of Appeal); APP.0001.0020.0157 State of the Netherlands
(Ministry of Economic Affairs and Climate Policy) v Stichting Urgenda (2019) ECLI:NL:HR:2019:2007 (official
translation) (Supreme Court of the Netherlands, Civil Division).

The doctrine of ‘hazardous negligence’ (gevaarzetting) requires persons to act with ‘due care to society’ in response
to foreseeable risks: APP.0001.0020.0174 Urgenda Foundation v The State of The Netherlands (2015)
ECLI:NL:RBDHA:2015:7196 (official translation) (District Court) [4.54].
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and therefore unlawfully towards [the claimants]’*!”. On appeal to an intermediate
appellate court and then the Supreme Court, the conclusion of liability based on
negligence was not ruled upon — because liability was independently found under the
European Convention of Human Rights — nor the subject of adverse comment.
Accordingly, the first instance decision in Urgenda remains a useful illustration of the
way in which concepts of negligence (however geographically varied) can result in the

affixing of liability for failures to respond to the risks of climate change.

203 A more recent decision of the Dutch courts, Milieudefensie v Royal Dutch Shell,*'* has
confirmed that the concept of tortious liability can give rise to liability for GHG
emissions. The plaintiffs in that case (various environmental and social justice groups),
argued that the defendant company had an obligation — derived from Article 6:162 — “to

contribute to the prevention of dangerous climate change’ and in particular:

to ensure that the CO2 emissions attributable to the Shell group (Scope 1 through to 3) will
have been reduced at end 2030, relative to 2019 levels, principally by 45% in absolute
terms, or net 45% (using the [IPCC SR15 report and the IEA’s Net Zero emissions by 2050
scenario as a basis), in the alternative by 35% (using the IEA’s Below 2 Degree Scenario
as a basis), and further in the alternative by 25% (using the IEA’s Sustainable Development
Scenario as a basis), through the corporate policy of the Shell group.*!”

204 The court accepted the plaintiff’s primary argument, holding that the defendant company
had an obligation arising out of the concept of tortious liability in Article 6:162 to reduce

its emissions by 2030 by 45% relative to 2019 levels.**

205 Similarly, in VZW Klimaatzaak v Kingdom of Belgium & Others,**! the State of Belgium
was found to have breached the civil law obligations regarding ‘negligence or
imprudence’ by failing to reduce GHG emissions. A Belgian non-governmental
organisation brought a claim against Beligum and sub-national authorities alleging,

relevantly, a breach of articles 1382 and 1383 of the Belgian Civil Code on the basis of

417 APP.0001.0020.0174 Urgenda Foundation v The State of The Netherlands (2015) ECLI:NL:RBDHA:2015:7196
(official translation) (District Court) [4.93].

418 APP.0001.0020.0097 Milieudefensie v Royal Dutch Shell [2021] District Court of the Hague
ECLR:NL:RBDHA:2021:5339 (official translation). Note — the decision is currently on appeal.

419 APP.0001.0020.0097 Milieudefensie v Royal Dutch Shell [2021] District Court of the Hague
ECLR:NL:RBDHA:2021:5339 (official translation) [3.2].

420 APP.0001.0020.0097 Milieudefensie v Royal Dutch Shell [2021] District Court of the Hague
ECLR:NL:RBDHA:2021:5339 (official translation) [4.14].

421 APP.0001.0020.0176 VZW Klimaatzaak v Kingdom of Belgium & Others [2021] Belgium, Court of First Instance of
Brussels (unofficial translation). Upheld in APP.0001.0020.0175 VZW Klimaatzaak v Kingdom of Belgium & others
(2023).
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206

207

the failures to reduce GHG emissions. Those provisions relate to ‘negligence or

imprudence’, and provide:

Article 1382: any act whatever of man which cause damage to another obliges him by
whose fault it occurred to make reparation.

Article 1383: each one is liable for the damage which he causes not only by his own act
but also by his negligence or imprudence.

The Court of First Instance of Brussels held that the defendants had breached Article
1382 of the Code.**? In its reasoning, the Court referred to caselaw that negligence
constitutes a failure to exercise diligent and reasonable conduct, exemplified by the
concept of bonus pater familias, i.e. the conduct that would be expected by a ‘good
father’.*** The conduct of public authorities was to be ‘assessed according to the criterion
of how a normally careful and prudent administrative authority would act in the same
circumstances’.*** In finding that the defendants had fallen short of that standard, the
Court found that the defendants ‘were fully aware of the certain risk of dangerous climate
change for the country’s population’ but had consistently delayed meaningful mitigation
measures.*?> In particular, the defendants had failed to achieve existing climate targets;
had not coordinated with other national authorities to deliver suitable climate efforts; and
had ignored repeated warnings from the European Union on the risk of missing climate
mitigation targets.*?® Accordingly, the Court concluded that the defendants had fallen

short of the standard of ‘prudence and diligence’ required of them.**’

The plaintiffs appealed (because, despite the favourable findings, relief had been
refused). On appeal, the Court of Appeal in Brussels endorsed these conclusions,
explaining at the outset of its reasoning on this issue: ‘there is no doubt that the
formulation of climate policy is the prerogative of the legislature, which has wide

discretionary powers in this area ... however, the court does not violate the principle of

422

423

424

425

426

427

APP.0001.0020.0176 VZW Klimaatzaak v Kingdom of Belgium & Others [2021] Belgium, Court of First Instance of
Brussels (unofficial translation), 83.
APP.0001.0020.0176 VZW Klimaatzaak v Kingdom of Belgium & Others [2021] Belgium, Court of First Instance of
Brussels (unofficial translation), 58.
APP.0001.0020.0176 VZW Klimaatzaak v Kingdom of Belgium & Others [2021] Belgium, Court of First Instance of
Brussels (unofficial translation), 58.
APP.0001.0020.0176 VZW Klimaatzaak v Kingdom of Belgium & Others [2021] Belgium, Court of First Instance of
Brussels (unofficial translation), 79.
APP.0001.0020.0176 VZW Klimaatzaak v Kingdom of Belgium & Others [2021] Belgium, Court of First Instance of
Brussels (unofficial translation), 79.
APP.0001.0020.0176 VZW Klimaatzaak v Kingdom of Belgium & Others [2021] Belgium, Court of First Instance of
Brussels (unofficial translation), 83.
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208

209

210

211

the separation of powers if it confines itself to ... determining, on the basis of data on

which there is scientific and political consensus, the minimum requirements’.**

In Notre Affaire a Tous v France,** the Administrative Court of Paris held the State
liable in (statutory) tort for ecological damage for taking insufficient measures to reduce
GHG emissions. Four non-profit organisations brought proceedings against the State
alleging, relevantly, the tort of ecological damage under Articles 1246 and 1247 of the
French Civil Code on the basis of the claimed inadequacy of emissions targets and the
State’s failures to reach even its own targets. The Court found that the evidence
established that climate change was aggravating ‘coastal erosion’, increasing ‘the risk of
submersion’, increasing the incidence of ‘extreme climatic phenomena’ and creating
conditions for the increased transmission of illnesses; as such, the Court found that
ecological damage had been established.**° With respect to carbon budgets, the Court
held that the State had ‘failed to carry out the actions that it had itself recognised as likely
to reduce greenhouse gas emissions’.**! While the statutory provisions at issue in that
case mean the question of liability is removed from the Australian context, the Court’s
analysis demonstrates the ways in which precise assessment of particular state actions

and policies can lead to the law affixing liability for the effects of climate change.

Having framed the nature of the relationship in general terms, and seen its amenability
to being described in the language of neighbourhood, it is now convenient to confirm that

descriptor by a salient features analysis.

. SALIENT FEATURES ANALYSIS

The Mitigation Duty is supported by a consideration of the salient features of the

relationship between the Commonwealth and Torres Strait Islanders.

This section will address in turn the various salient features relevant to considering the

relationship between the Commonwealth and Torres Strait Islanders.

428

429

430

431

APP.0001.0020.0175 VZW Klimaatzaak v Kingdom of Belgium & Others [2023] Belgium, Court of Appeal of
Brussels (unofficial translation), 118.

APP.0001.0020.0118 Notre Affaire a Tous and Others v France (2nd Decision) [2021] No 1904967 1904968
1904972 19049764-1 Unoff Transl (Administrative Court of Paris).

APP.0001.0020.0118 Notre Affaire a Tous and Others v France (2nd Decision) [2021] No 1904967 1904968
1904972 19049764-1 Unoff Transl (Administrative Court of Paris), 28.

APP.0001.0020.0118 Notre Affaire a Tous and Others v France (2nd Decision) [2021] No 1904967 1904968
1904972 19049764-1 Unoff Transl (Administrative Court of Paris), 33.
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Foreseeability

212

213

In the salient features analysis, consideration of foreseeability asks whether it is
reasonably foreseeable that the negligent act or omission would or may cause or
materially contribute to the harm.**? This is not the same as a test for causation.***> The
foreseeability inquiry occurs at a ‘higher level of abstraction’.*** Accordingly, all that
must be present at the level of duty is that ‘it is reasonably foreseeable as a possibility
that careless conduct of any kind on the part of the defendant may result in damage of
some kind’ to the plaintiff’.**> This is an ‘undemanding’ test.**¢ To be foreseeable, the
damage need only ‘be real and not fanciful’.**” As Beach J explained in Sharma, at the
level of duty, ‘it is no barrier to the existence of a duty of care that the probability of
injury occurring is remote.’**® To adopt the approach of Allsop CJ in Sharma,
foreseeability at the duty stage is satisfied if there is a real and not fanciful possibility
that the Commonwealth’s careless conduct may cause or materially contribute to harm

to the Torres Strait Islanders.***

There is plentiful evidence in this proceeding to meet the test for reasonable
foreseeability. As set out above at [38], there has been a substantial increase in global
GHG emissions in the last 150 years as a result of human activities.*** There is a near-
linear relationship between increases in global temperature and cumulative
anthropogenic GHG emissions.**! Global mean near-surface air temperatures have
increased by 1.09°C above the 1850-1900 baseline period.**? That increase in global

mean temperature has already resulted in various impacts at a global level, but

432

433

434

435

436

437

438

439

440
441
442

APP.0001.0020.0191 Wyong Shire Council v Shirt (1980) 146 CLR 40, 44 (Mason J); APP.0001.0020.0036
Crimmins (as executrix of estate of Crimmins dec’d) v Stevedoring Industry Finance Committee [1999] HCA 59;
(1999) 200 CLR 1, [72] (McHugh J, Gleeson CJ agreeing at [3]).

APP.0001.0020.0032 Chapman v Hearse [1961] HCA 46; (1961) 106 CLR 112, 122 (the Court).
APP.0001.0020.0101 Minister for the Environment (Cth) v Sharma [2022] FCAFC 35; (2022) 291 FCR 311, [303]
(Allsop CJ) citing APP.0001.0020.0191 Wyong Shire Council v Shirt (1980) 146 CLR 40, 47 (Mason J);
APP.0001.0020.0177 Vairy v Wyong Shire Council [2005] HCA 62; (2005) 223 CLR 422, [72] (Gummow J).
APP.0001.0020.0101 Minister for the Environment (Cth) v Sharma [2022] FCAFC 35; (2022) 291 FCR 311, [417]
(Beach J, emphasis added).

APP.0001.0020.0164 Tame v State of New South Wales,; Annetts v Australian Stations Pty Ltd [2002] HCA 35;
(2002) 211 CLR 317, [96] (McHugh J).

APP.0001.0020.0101 Minister for the Environment (Cth) v Sharma [2022] FCAFC 35; (2022) 291 FCR 311, [329]
(Allsop CJ). See also APP.0001.0020.0191 Wyong Shire Council v Shirt (1980) 146 CLR 40, 46 (Mason J): ‘not far-
fetched or fanciful’.

APP.0001.0020.0101Minister for the Environment (Cth) v Sharma [2022] FCAFC 35; (2022) 291 FCR 311, [425]
(Beach J), citing APP.0001.0020.0167 The Wagon Mound (No 2) Overseas Tankship (UK) Ltd v The Miller
Steamship Co Pty Ltd [1966] 1 NSWR 411; [1967] AC 617, 642 (Lord Reid).

APP.0001.0020.0101 Minister for the Environment (Cth) v Sharma [2022] FCAFC 35; (2022) 291 FCR 311, [329]
(Allsop CJ).

Admitted in CRT.2000.0003.0001 Defence [24(a)].

APP.0001.0003.0093 Exhibit A40, Karoly Report [27].

See also CRT.2000.0003.0001 Defence [8].
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particularly in the Torres Strait Islands. Those impacts — including increasing surface
and ocean temperatures, sea level rise and extreme sea level events — will be exacerbated
with further increases in global temperature. Such impacts plainly pose a risk of harm to
Torres Strait Islanders’ personal wellbeing, their environment and property, and their
traditional way of life. The Commonwealth also published or commissioned several
studies which addressed the significant threat that climate change posed to the Torres

Strait Islands.**?

214 In those circumstances, there is a real and not fanciful possibility that a failure by the
Commonwealth to take reasonable steps to protect Torres Strait Islanders from the
impacts of climate change may cause or materially contribute to harming them.
Reasonable foreseeability is therefore established. That conclusion is consistent with the

judgments of Allsop CJ and Beach J in Sharma.***

Vulnerability and degree of harm

215 In the salient features analysis, ‘vulnerability’ is used in the sense that ‘as a practical

44 as well as a

matter, the plaintiff has no or little capacity to protect himself or hersel
want of reasonable care of the Commonwealth.**® That inability to protect themselves
can arise from “ignorance or social, political or economic constraints”.**” A person will
be vulnerable to harm that may be protected against by a putative tortfeasor if they are
specially vulnerable.**® The question of vulnerability looks to the particular harm, for

example, personal injury.**’

a3 APP.0001.0019.0007, Climate Change Risks to Australia’s Coasts, Department of Climate Change
(2009); APP.0001.0007.0053, Observed and Future Climates of the Torres Strait Region, CSIRO (2010);
DCC.2001.0001.2640, Understanding Climate Change Driven Coastal Erosion and Inundation Impacts on Torres
Strait Communities, KE Parnell (2010); NIA.2009.0036.8142, Torres Strait Sea Wall Issue, 1.

44 APP.0001.0020.0101 Minister for the Environment (Cth) v Sharma [2022] FCAFC 35; (2022) 291 FCR 311, [332]
(Allsop CJ), [423] (Beach J).

445 APP.0001.0020.0036 Crimmins (as executrix of estate of Crimmins dec’d) v Stevedoring Industry Finance
Committee [1999] HCA 59; (1999) 200 CLR 1, [100] (McHugh J, Gleeson CJ agreeing at [3]).

446 APP.0001.0020.0189 Woolcock Street Investments Pty Ltd v CDG Pty Ltd (2004) 216 CLR 515 at 530[23]

447 APP.0001.0020.0189 Woolcock Street Investments Pty Ltd v CDG Pty Ltd (2004) 216 CLR 515 at 549[80]

448 APP.0001.0020.0027 Burnie Port Authority v General Jones Pty Ltd (1994) 179 CLR 520, 551 (Mason CJ, Deane,
Dawson, Toohey and Gaudron JJ); APP.0001.0020.0036 Crimmins (as executrix of estate of Crimmins dec’d) v
Stevedoring Industry Finance Committee [1999] HCA 59; (1999) 200 CLR 1, [91], [108] (McHugh J, Gleeson CJ
agreeing at [3]).

449 APP.0001.0020.0101 Minister for the Environment (Cth) v Sharma [2022] FCAFC 35; (2022) 291 FCR 311, [671]
(Beach J).
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216

217

218

Here, Torres Strait Islanders are in a uniquely vulnerable position within Australia in
terms of the harm they have experienced, and will continue to experience, from climate

change. That unique vulnerability may be measured on two axes.

First, Torres Strait Islanders are vulnerable because of their especially high exposure to
the associated impacts of sea level rise by reason of their living on low-lying tropical

islands. The Commonwealth has accepted as much, pleading that:

217.1 ‘small and low-lying islands are vulnerable to several impacts of climate change,

such as sea level rise, storm surges, tropical cyclones, increasing air and surface

temperatures and changing rainfall patterns’;*°

217.2 ‘there is high confidence that small islands are projected to be at risk and very

sensitive to coastal climate change and other stressors such as oceanic warming,

sea level rise, tropical cyclones and mass coral bleaching and mortality’;**!

217.3 ‘some Indigenous peoples, including some Indigenous peoples in Australia, are
more vulnerable to the impacts of climate change than other peoples, by reason of

(inter alia) their place of residence, occupation, connection to the land and

environment and/or social and economic disadvantage’.*>?

Second, Torres Strait Islanders are vulnerable because of the especially damaging
consequences of sea level rise (and other effects of climate change) for them, in
particular, because of the damage sea level rise causes to their connection to the land and

sea, their ability to practice Ailan Kastom. This second axis of special vulnerability

> 453 > 454 > 455

reflects the ‘distinctive’,*> ‘unique’,** ‘sui generis’,*> ‘spiritual’,**¢ ‘cultural’,*’

450
451
452
453
454

455

456

457

CRT.2000.0003.0001 Defence [28(a)].

CRT.2000.0003.0001 Defence [59(b)].

CRT.2000.0003.0001 Defence [29(b)].

APP.0001.0020.0089 Love v Commonwealth [2020] HCA 3; (2020) 270 CLR 152, [73] (Bell J).
APP.0001.0020.0117 Northern Territory v Griffiths [2019] HCA 7; (2019) 269 CLR 1, [23] (Kiefel CJ, Bell, Keane,
Nettle and Gordon JJ); APP.0001.0020.0089 Love v Commonwealth [2020] HCA 3; (2020) 270 CLR 152, [71] (Bell
J). See also the preamble to the APP.0001.0021.0016 Native Title Act 1993 (Cth) referring to native title’s ‘unique
character’.

APP.0001.0020.0185 Western Australia v Ward [2002] HCA 28; (2002) 213 CLR 1, [578] (Kirby J);
APP.0001.0020.0089 Love v Commonwealth [2020] HCA 3; (2020) 270 CLR 152, [74] (Bell J).
APP.0001.0020.0185 Western Australia v Ward [2002] HCA 28; (2002) 213 CLR 1, [14] (Gleeson CJ, Gaudron,
Gummow and Hayne JJ); APP.0001.0020.0117 Northern Territory v Griffiths [2019] HCA 7; (2019) 269 CLR 1,
[23], [199] (Kiefel CJ, Bell, Keane, Nettle and Gordon JJ).

APP.0001.0020.0117 Northern Territory v Griffiths [2019] HCA 7; (2019) 269 CLR 1, [23] (Kiefel CJ, Bell, Keane,
Nettle and Gordon JJ).
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1a458 2459

‘metaphysica and/or ‘religious’*” relationship that has long been recognised by the
Courts between Indigenous Australians and the land and sea (which the Commonwealth
appears to accept?®?).%! The Commonwealth apparently accepts some aspect of this
second axis of vulnerability in its admission ‘that some instances of exercise by Torres
Strait Islanders of rights and interests possessed under traditional laws and customs is

vulnerable to the current and projected impacts of climate change’.*6?

The vulnerability of Torres Strait Islanders to the impacts of climate change is evident
from the climate science regarding the impacts of climate change in the Torres Strait
canvassed in Part B. The IPCC has authoritatively made observations about that

vulnerability:

219.11In 2007, the Working Group II contribution to the IPCC’s Fourth Assessment
Report linked existing social disadvantage in Australian remote Indigenous
communities with reduced coping ability and adaptive capacity. Noting the
connection between the health of Country and community cultural, mental and
physical wellbeing, it acknowledged that “direct biophysical impacts, such as
increases in temperature, rainfall extremes or sea-level rise, are likely to have
significant indirect impacts on the social and cultural cohesion of these
communities.”*®* It also considered the “especially vulnerable” position of small
islands to the effects of climate change, sea-level rise, and extreme events (very

high confidence).*%*

219.21In 2014, the Working Group II contribution to the IPCC’s Fifth Assessment Report
identified that Indigenous peoples82 in Australia have higher than average
exposure to climate change and face particular constraints to adaptation. The IPCC
observed with high confidence that Torres Strait communities are vulnerable even

to small sea level rises.*®
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APP.0001.0020.0117 Northern Territory v Griffiths [2019] HCA 7; (2019) 269 CLR 1, [199] (Kiefel CJ, Bell,
Keane, Nettle and Gordon JJ).

APP.0001.0020.0098 Milirrpum v Nabalco Pty Ltd (1972) 17 FLR 141, 167 (Blackburn J); APP.0001.0020.0185
Western Australia v Ward [2002] HCA 28; (2002) 213 CLR 1, [14] (Gleeson CJ, Gaudron, Gummow and Hayne JJ).
CRT.2000.0003.0001 Defence [54(f)].

See also above at [180]-[190].

CRT.2000.0003.0001 Defence [62B(a)].

APP.0001.0019.0010 Working Group II contribution to the IPCC Fourth Assessment Report, 522 [ 0532], 11.4.8.
APP.0001.0019.0010 Working Group II contribution to the IPCC Fourth Assessment Report, 689 [ 0699].

IPCC AR5 WGII, Climate Change 2014: Impacts, Adaptation, and Vulnerability — Part B: Regional Aspects
(APP.0001.0004.0006) at 1375 [_0250].
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219.31In 2018, the Special Report on the Impacts of Global Warming of 1.5 °C stated,
with high confidence, that small islands are projected to experience multiple
interrelated risks at 1.5°C of global warming that will increase with warming of
2°C and higher levels.*® The IPCC observed that global warming of 1.5°C is
expected to prove challenging for small island developing states that are already
experiencing impacts associated with climate change, and that at 1.5°C,
compounding impacts from interactions between climate drivers may contribute to
the loss of, or change in, critical natural and human systems. There are a number

of reduced risks at 1.5°C versus 2°C.%¢7

219.41n 2019, the Special Report on the Ocean and Cryosphere in a Changing Climate
observed that coastal communities are exposed to multiple climate-related
hazards.**® In the absence of more ambitious adaptation efforts, increased mean
and extreme sea level alongside ocean warming and acidification are projected
(with high confidence) to exacerbate risks for human communities in low-lying

coastal areas.*®”

219.51In 2022, the Working Group II contribution to the [IPCC’s Sixth Assessment Report
noted “pervasive, complex and compounding” climate-related impacts on Torres
Strait Islander Peoples.*’® The impacts upon Torres Strait Islanders recorded by the
IPCC include: climate-driven loss of customary lands, which is predicted to
intensify;*’! impacts on cultural sites, traditions and lifestyles of Torres Strait
Islander Peoples as a result of sea level rise superimposed upon high tides and
storm surges in low-lying coastal and estuarine locations;*’? increasing flood risk
and water insecurity with health and well-being impacts;*’* and the exacerbation

of social, economic and health inequalities faced by Torres Strait Islander

Peoples.*™
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APP.0001.0007.0116 at 39, 181 [_0053], [_0195].
APP.0001.0007.0116 at 234 [_0248].
APP.0001.0004.0013 at 16 [_0025].
APP.0001.0004.0013 at 27 [_0036].
APP.0001.0007.0118 at 1629 [_1640].
APP.0001.0007.0118 at 1630 [_1641].
APP.0001.0007.0118 at 1583 [_1594].
APP.0001.0007.0118 at 1621 [_1632].
APP.0001.0007.0118 at 1629 [_1640].
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220 The vulnerability of Torres Strait Islanders to the impacts of climate change is also

221

222

recorded in documents focusing on climate change at the regional level, for example:

220.1The Annual Climate Change Statement 2022*7° published by the Department of

Climate Change, Energy, the Environment and Water records that:

First Nations people are disproportionately affected by climate change because of their
relationship to the environment and to Country. Climate impacts can threaten cultural
knowledge, heritage and traditional practices, and potentially further displace First Nations
people from their homes and affect their ability to access County. Climate change impacts
such as sea level rises experienced in island communities ... could leave First Nations
people with no choice but to migrate from some ancestral homelands ... The consequences
for First Nations people facing this possibility, risking further dispossession and a loss of
access to traditional lands, waters, and natural resources, can only be described as
catastrophic. The loss of ancestral, spiritual, totemic and language connections to lands
and associated areas has major implications for the human rights of affected peoples as
well as their physical and mental wellbeing. Extreme events are also contributing to the
damage of First Nations places and cultural sites.

220.2 The Torres Strait Regional Authority’s 2021 State of the Environment Report Card

observed that the low-lying island communities across the Torres Strait are
particularly vulnerable to rising sea levels and may become Australia’s first climate
refugees if strong and urgent action to reduce greenhouse gas emissions does not

occur.*76

Further, the evidence demonstrates numerous instances of inundation in the Torres Strait

Islands. See, for example, [562] and [564] below.

Torres Strait Islanders therefore stand apart from the general population in respect of the
threat posed by climate change. By way of illustration, a non-Indigenous person living
in an elevated suburb of Sydney would not only face a lower risk of their home (and other
significant places) being physically damaged by sea level rise, but, in the event that sea
levels did rise so high as to flood the home, they would also face a more limited harm

(i.e. a loss of amenity, rather than a loss of an ancient*”’ connection to land and sea, and

an ability to practice an immemorial culture inextricably linked to identity).

475
476
471

APP.0001.0003.0043 at 20 [ _0021].
APP.0001.0007.0158 at 4 [_0003].

Australian courts have long recognised the Indigenous connection to land as going back at least 40,000 years and
probably much longer: APP.0001.0020.0061 Gerhardy v Brown [1985] HCA 11; (1985) 159 CLR 70, 149 (Deane

J); APP.0001.0020.0089 Love v Commonwealth [2020] HCA 3; (2020) 270 CLR 152, [242] (Nettle J), [336]
(Gordon J).
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224

As the climate science makes clear, the threat posed to Torres Strait Islanders by climate
change is catastrophic in scale.*’® That existential threat is inherently of ‘such magnitude
or complexity that individuals cannot take adequate steps for their own protection’.*”’
Additionally, as recorded by the IPCC, existing inequalities faced by Torres Strait
Islanders mean that they face particular constraints to adaptation. Torres Strait Islanders
are therefore especially vulnerable, in the sense of not being able to adequately safeguard

themselves from the harm that will eventuate from climate change.**°

Unlike in Sharma, Torres Strait Islanders cannot be said to be “in the same position as

everyone in the world” who will have to face the consequences of climate change.*!

1482

Their special*®~ vulnerability to climate change militates in favour of the finding of a duty

of care.

Control and knowledge

225

226

‘Control’ in the salient features analysis means control over the harm that has been
experienced or is feared.*®* Relevant control is not limited to ‘any legal control’, it also
includes ‘control in any practical sense’.*** In the practical sense, control can engage
questions of knowledge — because special knowledge of a risk may give a tortfeasor a

greater ability to control it than other persons without such special knowledge.**

2486

Control is necessarily a question of ‘degree’**", and the authorities generally look for ‘a

significant and special measure of control’.*” However, ‘control need not be

478
479

480

481

482

483

484

485

486

487

See above at Part B, [49]-[80].

APP.0001.0020.0162 Sutherland Shire Council v Heyman [1985] HCA 41; (1985) 157 CLR 424, 464 (Mason J). See
also [573]-[581] below.

APP.0001.0020.0036 Crimmins (as executrix of estate of Crimmins dec’d) v Stevedoring Industry Finance
Committee [1999] HCA 59; (1999) 200 CLR 1, [93(3)] (McHugh J, Gleeson CJ agreeing at [3]). See also
APP.0001.0020.0193 Yuen Kun Yeu v Attorney-General (Hong Kong) [1988] 1 AC 175, 195; APP.0001.0020.0055
Esanda Finance Corporation Ltd v Peat Marwick Hungerfords (1997) 188 CLR 241, 284-5.

APP.0001.0020.0101 Minister for the Environment (Cth) v Sharma [2022] FCAFC 35; (2022) 291 FCR 311, [338]
(Allsop CJ).

As opposed to the ‘generalised sense of vulnerability’ referred to by Beach J in APP.0001.0020.0101 Minister for the
Environment (Cth) v Sharma [2022] FCAFC 35; (2022) 291 FCR 311, [671].

APP.0001.0020.0154 Smith v Lears (1945) 70 CLR 256; APP.0001.0020.0072 Home Office v Dorset Yacht Co Ltd
[1970] AC 1004.

APP.0001.0020.0005 Agar v Hyde [2000] HCA 41; (2000) 201 CLR 552, [81] (Gaudron, McHugh, Gummow and
Hayne JJ, emphasis in original). See also APP.0001.0020.0065 Graham Barclay Oysters Pty Ltd v Ryan [2002] HCA
54; (2002) 211 CLR 540, [150] (Gummow and Hayne JJ).

See and compare APP.0001.0020.0131 Pyrenees Shire Council v Day [1998] HCA 3; (1998) 192 CLR 330, [168]
(Gummow J).

APP.0001.0020.0065 Graham Barclay Oysters Pty Ltd v Ryan [2002] HCA 54; (2002) 211 CLR 540, [149]
(Gummow and Hayne JJ); APP.0001.0020.0161 Stuart v Kirkland-Veenstra [2009] HCA 15 (2009) 237 CLR 215,
[113] (Gummow, Hayne and Heydon JJ).

APP.0001.0020.0065 Graham Barclay Oysters Pty Ltd v Ryan [2002] HCA 54; (2002) 211 CLR 540, [154]
(Gummow and Hayne JJ). See also APP.0001.0020.0025 Brodie v Singleton Shire Council [2001] HCA 29; (2001)
206 CLR 512, [102] (Gaudron, McHugh and Gummow JJ).
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exclusive’.*®® That follows from recognition of the fact that very few events for which
liability is sought to be attributed will have a single causal origin. Thus, it would be rare
for a putative tortfeasor to have complete control over a risk. The appropriate inquiry is

thus to look at the degree of control a tortfeasor has over the risk.

Further, where other actors also have some control over a risk it can be helpful to ask
whether the putative tortfeasor could have contemplated the cooperation or joint action
of other actors.®®® In a sense, this is simply a means of inquiring into the degree of
practical control exercised by the putative tortfeasor. That inquiry may be assisted by
identification of the number of ‘intervening levels of decision-making’ between the act
or omission of the putative tortfeasor and the manifestation of the risk.*® However, that
inquiry should acknowledge that ‘to have in a hypothesised causal chain numerous actors
each of which control only a very small part of the risk referable to their particular
conduct, does not entail that none of them owe any duty for the foreseeable consequences
of their conduct because no one actor controls the risk.”**! From the above propositions
it follows that ‘a duty may be imposed on a public authority even if a private entity has

more control than such an authority.’**?

The Commonwealth’s knowledge

228

It is clear from the biennial State of the Climate Reports authored by CSIRO and Bureau
of Meteorology — Commonwealth agencies — that the Commonwealth was aware of
likely climate impacts to Australia absent a reduction in GHG emissions. For example,
the 2010** and 2012** reports each referred to significant increases in average

Australian temperatures should global GHG emissions continue to grow at rates

488

489

490

491

492

493
494

APP.0001.0020.0101 Minister for the Environment (Cth) v Sharma [2022] FCAFC 35; (2022) 291 FCR 311, [660]
(Beach J).

See and compare APP.0001.0020.0101 Minister for the Environment (Cth) v Sharma [2022] FCAFC 35; (2022) 291
FCR 311, [641] (Beach J).

APP.0001.0020.0005 Agar v Hyde [2000] HCA 41; (2000) 201 CLR 552, [81] (Gaudron, McHugh, Gummow and
Hayne JJ) cf.

APP.0001.0020.0101 Minister for the Environment (Cth) v Sharma [2022] FCAFC 35; (2022) 291 FCR 311, [641]
(Beach J).

APP.0001.0020.0101 Minister for the Environment (Cth) v Sharma [2022] FCAFC 35; (2022) 291 FCR 311, [660]
(Beach J).

APP.0001.0003.0004 at 5 [_0005].

APP.0001.0003.0005 at 10 [_0009].
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230

consistent with past trends, and the 2014,*° 2016*° and 2018*7 reports projected

ongoing sea level rise around Australia in the coming decades.

Further, it is evident that during the relevant period, the Commonwealth had knowledge
of the impacts of climate change for the Torres Strait Islands and of the Torres Strait
Islanders’ vulnerability to harm from those impacts. By its pleadings, the Commonwealth
admits that it knew the contents of documents including the IPCC Fifth Assessment
Report, the IPCC Special Report on the Ocean, the IPCC Special Report on 1.5 C and
the IPCC Sixth Assessment Report at least on or around the date of their publication.**®
There is no reason to suggest the Respondent — a State party to the UNFCCC — was not
similarly aware of previous IPCC reports at the time of their publication (although they
are not explicitly listed in the 3FASOC). The Fifth Assessment Report, dating from 2013-
2014, reiterated the unequivocal understanding that human influence is warming the
climate system and that limiting climate change will require substantial and sustained
reductions of GHG emissions. And as set out above at paragraph 219, each of the IPCC
reports expressly addressed the particular vulnerability of the Torres Strait Islands and/or
small low-lying islands to the impacts of climate change, should such reductions to GHG
emissions not be made. Further, the Commonwealth itself published or commissioned
research into the impacts of climate change in the Torres Strait prior to 2014.%° It funded
the TSRA, which has published extensively on the impacts of climate change in the
Torres Strait.’? In addition, the TSRA made submissions to the Commonwealth

Parliament in 2008 and 2010 regarding climate change impacts in the Torres Strait.>!

Further, TSIRC’s application for funding for Stage 1 Seawalls, lodged in 2012, discussed
the risks of inundation in the Torres Strait. The Commonwealth reviewed and commented

on that application. See below at [589]-[594].
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APP.0001.0003.0006 at 14 [_0013].

APP.0001.0003.0017 at 21 [_0020].

APP.0001.0003.0008 at 2,21 [ 0001, _0020].

CRT.2000.0003.0001 Defence [77(b)(iii), (vi), (vii), (xi)].

APP.0001.0019.0007 Department of Climate Change, Climate Change Risks to Australia’s Coasts, (2009);
APP.0001.0007.0053 CSIRO, Observed and Future Climates of the Torres Strait Region, (2010);
DCC.2001.0001.2640 KE Parnell, Understanding Climate Change Driven Coastal Erosion and Inundation Impacts
on Torres Strait Communities, (2010); NIA.2009.0036.8142, 1.

See below at [601].

See below at [602].
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232

The Commonwealth’s knowledge of the special vulnerability of Torres Strait Islanders

is also evident from various Commonwealth documents. For example:

231.1 A 2009 report produced by the Department of Climate Change and Energy
Efficiency, titled Risks from Climate Change to Indigenous Communities in the
Tropical North of Australia, contained a detailed study of Saibai Island and noted
the Saibai people’s concerns about the environmental and cultural impacts of

climate change.>%?

231.2 An issues paper developed by the National Adaptation Strategies Team, dated
November 2013, states that ‘[w]hat is known is that climate change is projected to
... [i]ncrease coastal vulnerability due to sea level rise, storm surges and
cyclones’;>* and identifies Aboriginal and Torres Strait Islander people as being
disproportionately impacted by climate change®™ including by reason of limited
income, lack of access to adequate health and housing facilities, limited

accessibility, and cultural attachment to places.>*

231.3The Australian Government’s 2015 National Climate Resilience and Adaptation
Strategy stated that Torres Strait communities ‘are now recognised to be at the
frontline of climate change impacts due to their remoteness, often low topography
and limited capacity to respond to the social, financial and ecological stresses that

climate variability brings’.>%

231.4The 2020°°7 and 2022°% State of the Climate Reports expressly referred to the
increasing risk of inundation and damage to coastal infrastructure and communities

from sea level rises around Australia.

Importantly, the Commonwealth has also known of the need for greater global action on
GHG emissions reductions to mitigate the worst impacts of climate change, and
Australia’s necessary role in that global action. The Working Group III contribution to

the Fifth Assessment Report stated emphatically in 2014 that climate change is a case of
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APP.0001.0007.0155 at 120-126 [ _0126-0132].
DCC.2001.0003.3436 at 2-3 [ 3437-3438].
DCC.2001.0003.3436 at 7 [_3442].
DCC.2001.0003.3436 at 6 [_3441].
APP.0001.0007.0149 at 32 [_0031].
APP.0001.0003.0009 at 1 [_0000].
APP.0001.0003.0010 at 1 [_0000].
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234

a tragedy of the commons, mitigation of climate change ‘is a public good’, and
‘[e]ffective climate change mitigation will not be achieved if each agent (individual,
institution or country) acts independently in its own selfish interest’.’® The Special
Report on 1.59C, a comprehensive assessment by the [PCC of the remaining carbon
budget to limit temperature rise to 1.5°C, observed that 1.5°C-consistent pathways
required ‘a rapid phase out of CO; emissions and deep emissions reductions in other

GHGs and climate forcers’.>!?

The annual UNEP Emissions Gap reports have, since 2010, documented the difference
between where GHG emissions are predicted to be in 2030 and where they need to be to
avoid the worst impacts of climate change.’!! The 2014 Emissions Gap report made it
clear that additional emissions reductions were required to stay within 2°C global
warming,’'? and “immediate and stringent” reductions to stay within 1.5°C warming.>'®
This theme has been repeated in each subsequent Emissions Gap report. The 2021
Emissions Gap report noted that new or updated NDCs and announced pledges, including
Australia’s Re-affirmed 2030°!* and 2050 Targets,’'> have only limited impact on global
emissions and the 2030 emissions gap, reducing projected emissions by 7.5 per cent,
whereas 30 per cent is needed to limit warming to 2°C and 55 per cent is needed for

1.5°C.516

The Climate Change Authority’s February 2014 report, Reducing Australia’s
Greenhouse Gas Emissions — Targets and Progress Review, made a number of

observations of which the Commonwealth was aware:>!’

234.1action by all countries is needed to meet the global emissions budget and avoid the

worst impacts of climate change;’'8
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APP.0001.0004.0007 at 211.

APP.0001.0007.0116 at 112 [0126].

CRT.2000.0003.0001 Defence [17(b)]. The Commonwealth admits that it knew of the contents of the 2020 UNEP
Emissions Gap report from at least on or around the date of its publication: CRT.2000.0003.0001 Defence
[77(b)(viii)]. Presumably, the same applies to the Emissions Gap reports published in other years.
APP.0001.0007.0169 at 19 [ _0046].

APP.0001.0007.0169 at 18 [ _0045].

Exhibit R14.9 (EVI1.2001.0001.0980), Australia's Nationally Determined Contribution Communication 2020 (Tab 9
to First Affidavit of Julia Gardiner).

Exhibit R14.11 (EV1.2001.0001.0248), Australia's Nationally Determined Contribution Communication 2021 (Tab
11 to First Affidavit of Julia Gardiner).

APP.0001.0004.0012 at 15 [_0044].

CRT.2000.0003.0001 Defence [77(b)(ii)].

APP.0001.0004.0015 at 54 [_0053].
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234.21t is clear that countries are generally taking their emissions targets seriously and

implementing policies to meet them;>"”

234 .3 while there is a clear trend to increased climate action, more needs to be done to

limit warming to below 2 degrees;>*°

234.4 Australia is a high-emitting, highly developed country with strong capacity to

address climate change;!

234.5countries do not make decisions about climate targets and policies in a vacuum,
and Australia “is a small but important part of the global picture on climate
change”. If an emissions-intensive country like Australia sets and achieves an
ambitious target, “it is likely to have a disproportionate effect spurring action from
others.” Conversely, other countries could use weak Australian action as a reason

to delay stronger climate measures;>>?

234.6based upon a global GHG emissions budget that would give a two thirds chance of
keeping global warming below 2°C above baseline, the recommended emissions
reduction goals for 2030 was a trajectory range of 40 to 60 per cent below 2000

levels.>?3

The Commonwealth’s combined knowledge about climate science, the vulnerability of
the Torres Strait Islands to the impacts of climate change, and of what would need to be
done to combat the worst impacts of climate change, means it well understood (and
continues to understand) the necessity of taking steps to mitigate the impacts of climate
change for Torres Strait Islanders. It is against that background that the Commonwealth’s
control of the risk of harm to Torres Strait Islanders from climate change impacts needs
to be considered. When asked the specific risks to coastal communities and low lying
islands in Australia, including the Torres Strait, from climate change, Kelly Pearce, head
of the Commonwealth’s UNFCCC Taskforce, testified “[w]e were aware of those

risks.””>%4
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APP.0001.0004.0015 at 58 [_0057].

APP.0001.0004.0015 at 63 [_0062].

APP.0001.0004.0015 at 54 [_0053].

APP.0001.0004.0015 at 54, 73 [_0053, _0072].
APP.0001.0004.0015 at 125-126 [ _0124 to _0125].
TRN.0018.1455 22 November 2023, Kelly Pearce, T1475:30-35.
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The Commonwealth’s control

236

237

238

The Commonwealth has admitted that it has the power or ability to set national GHG
emissions targets or budgets.’>> This power to set targets is significant in three key

respects.

First, the setting of the targets influences the amount of GHG emissions in Australia. The
Commonwealth is required to pursue domestic mitigation measures with the aim of
achieving the targets.’?® The setting of the targets informs the exercise of a panoply of
statutory and regulatory powers conferred upon Commonwealth agencies or Ministers by
which the Commonwealth can control emissions from activities undertaken in
Australia.>?” With the enshrining of the targets in legislation by the Climate Change Act
2022 (Cth), this relationship between the targets and other regulatory regimes can partly
be seen by the amendments made by the Climate Change (Consequential Amendments)
Act 2022 (Cth) (APP.0001.0021.0007), which includes the targets into the objectives and
functions of a number of federal agencies such as the Clean Energy Finance Corporation,
Infrastructure Australia, Export Finance Australia, and the Australian Renewable Energy
Agency. Further, the Commonwealth has direct control over reducing its own emissions

from government departments and agencies.>*®

Second, the Commonwealth admits that Australia’s share of total annual global GHG
emissions for 2014-2019 was approximately 1.2-1.3 per cent, while constituting
approximately 0.33 per cent of the global population.’?° Bearing in mind that increase in
global temperature is almost linearly related to cumulative GHG emissions, and that
every ton of GHG emissions leads to an increase in global mean surface temperature,
Australia’s GHG emissions are a contributor to climate change in absolute terms, and
Australia is accurately described as a high-emitting>*® country in per capita terms. As the

Commonwealth’s current Minister for Climate Change and Energy stated:

... our domestic decarbonisation is really, really important. I reject the argument that we’re
only 1% of emissions so what we do domestically doesn’t count. We were 1% of the troops

525
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CRT.2000.0003.0001 Defence [76(b)].

CRT.2000.0003.0001 Defence [38(a)].

See particulars to APP.0001.0015.0003 3FASOC [76(c)]; CRT.2000.0003.0001 Defence [76(d)].

In 2021, for example, the Australian government stated that it generated approximately 2 million tons of carbon
dioxide equivalent each year: APP.0001.0007.0133 at 1.

CRT.2000.0003.0001 Defence [71(a)(ii), (b)].

See above at [234.5]. See also CRT.2000.0003.0001 Defence [71(a)(i)].
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in World War II as well - what we did counted. We are a big emitter in absolute terms. We
are in the top 20. So what we do counts.!

Any attempt to downplay Australia’s contribution to global warming fails to grapple with
the climate science that it has been the sum of a// emission sources that is responsible for
the increase in global temperature from the baseline to date.’*?> Correspondingly, all

future emission sources are responsible for further increase in global temperature.

Third, Australia’s international commitment to emissions targets has the effect of
influencing (both positively and negatively) the ambition with which other countries set
their targets, as explained in detail in the CCA’s February 2014 report.’* In evidence,
Kelly Pearce agreed with those statements from the CCA report.>** Thus, Australia’s

GHG emissions targets are significant to global efforts to reduce GHG emissions.

Taking these three features together, it is plain that the Commonwealth had extensive
control over the level of GHG emissions in Australia. It therefore plainly had control over
the risk of harm flowing from the setting of Australia’s GHG emissions target at a level

that did not accord with the best available science.

It may be argued, relying upon Allsop CJ in Sharma, that the involvement of other global
actors in combating climate change dilutes the concept of the Commonwealth having
relevant control.>** But such an argument does not take account of the fact that it is the
Commonwealth’s setting of the GHG emissions targets that permits and therefore
facilitates emissions at a particular level, igniting the causal chain.>*° In that situation, as
Beach J stated in Sharma, the fact that there are “numerous actors each of which controls
only a small part of the risk referable to their particular conduct does not entail that none
of them owe any duty for the foreseeable (and known) consequences of their conduct
because no one actor controls the risk.”>*” And it is also important to bear in mind the
evidence of Australia’s influence on other countries’ behaviour in respect of GHG

emissions targets.”>® That fact underscores the inextricable link between Australian
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APP.0001.0013.0021 Interview with Chris Bowen — Australian Politics Podcast (The Guardian 23 Sept 2023) at
40:35.

EXP.2000.0001.0196 Expert report of Dr Josep Canadell dated 6 October 2023 at 10 [.0206].

See above at [234].

TRN.0018.1455 22 November 2023, Kelly Pearce, T1512.5-1513.35.

APP.0001.0020.0101 Minister for the Environment (Cth) v Sharma [2022] FCAFC 35; (2022) 291 FCR 311, [334]-
[335].

See APP.0001.0020.0101 Minister for the Environment (Cth) v Sharma [2022] FCAFC 35; (2022) 291 FCR 311,
[640], [658] (Beach J).

APP.0001.0020.0101 Minister for the Environment (Cth) v Sharma [2022] FCAFC 35; (2022) 291 FCR 311, [640].
See above at [234.5], [239].
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action and global action on climate change, and makes it even less persuasive for the

Commonwealth to deny control on the basis of others’ actions.

242 Further, the Commonwealth has demonstrated control over the risk of harm through the
funding of seawalls as discussed in relation to the Alternative Duty of Care below at

[636]-[646].

Reliance and assumption of responsibility

243 The fact that a public authority ‘knows or ought to know that a member of the public
relies on it to exercise its power to protect his or her interests’ will militate in favour of a
duty of care.>* A public authority may place itself in such a position as to create a self-
imposed duty of care, such as where the public authority has a practice or has engaged in

past conduct upon which other persons come to rely.’*

244 Reliance “is not always an essential requirement...in a negligence case. The primary
significance of reliance is in cases of alleged negligent provision of advice or information
where reliance aids the formulation of a duty of care and detrimental reliance enters into
the question of causation of loss.” °*! Reliance means specific rather than general
reliance.”* It may also be qualified by the limitation that “reliance” must be

“reasonable”*3.

245 The evidence demonstrates that Torres Strait Islanders rely upon the Commonwealth to
protect them from the impacts of climate change, and that the Commonwealth has

% <e

knowledge of this. That reliance goes well beyond the plaintiffs’ “expectation of good
government” in Sharma which Allsop CJ found insufficient because it was “no different

to all other Australians”.>** Torres Strait Islanders’ reliance is manifested in several ways.

246 First, Torres Strait Islanders’ reliance upon the Commonwealth is reflected in the Torres

Strait Treaty. By entering into the Treaty, the Commonwealth assumed responsibility

339 APP.0001.0020.0065 Graham Barclay Oysters Pty Ltd v Ryan [2002] HCA 54; (2002) 211 CLR 540, [81] (McHugh
J). See also APP.0001.0020.0131 Pyrenees Shire Council v Day [1998] HCA 3; (1998) 192 CLR 330, [102]
(McHugh J).

340 APP.0001.0020.0162 Sutherland Shire Council v Heyman [1985] HCA 41; (1985) 157 CLR 424, 461 (Mason J), 486
(Brennan J).

341 APP.0001.0020.0131 Pyrenees Shire Council v Day (1998) 192 CLR 330 at 385[158]

342 APP.0001.0020.0131 Pyrenees Shire Council v Day (1998) 192 CLR 330 at 385[157]

543 APP.0001.0020.0165 Tepko Pty Ltd v Water Board (2001) 206 CLR 1 at 23[76]: “Reliance” as the test for the
existence of a relationship that will call a duty of care into existence is not actual reliance, but reasonable reliance.”

44 Cf APP.0001.0020.0101 Minister for the Environment (Cth) v Sharma [2022] FCAFC 35; (2022) 291 FCR 311,
[340] (Allsop CJ).
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toward Torres Strait Islanders to protect their traditional way of life, their livelihood, and
the marine environment and indigenous fauna and flora in the vicinity of the Torres Strait

Islands.>®

346 the Commonwealth has at all relevant times known about the

Second, as set out above,
vulnerability of Torres Strait Islanders to the impacts of climate change and their limited
ability to mitigate those impacts. It follows that the Commonwealth has known that
Torres Strait Islanders are particularly reliant upon the Commonwealth exercising its
powers to mitigate the impacts of climate change. So much was acknowledged by the
Minister for Climate Change and Energy in his address to the National Press Club, when
he said: ‘We cannot forget that we have Australian citizens in the Torres Strait who are
living with the impacts of climate change right now. We can’t forget it and under this

Government, we won’t forget it.”>*

Third, the Commonwealth has admitted that it has taken or funded a number of actions
in order to mitigate the impacts of and projected impacts of climate change in the Torres
Strait Islands.>*® Those actions include funding climate change adaptation,>* research,>*°

and tidal gauge monitoring in the Torres Strait,’!

and developing climate change
management plans.>>?> Through the Council of Australian Governments, the
Commonwealth and the State governments agreed on a range of matters relevant to
climate change adaptation that evidence the Commonwealth’s assumption of
responsibility.’> The Commonwealth provides funding to the TSRA,>* which

undertakes extensive activities relating to mitigating and adapting to climate change.>>

545

546
547
548
549
550

551
552
553
554

555

APP.0001.0003.0022 Torres Strait Treaty, Preamble and arts 10(3), 13(1)-(2). See further discussion of the Torres
Strait Treaty above at [187 and below at [605]-[609].

See above [229], [231].

APP.0001.0003.0033 at 1.

CRT.2000.0003.0001 Defence [73(a)].

See also [614]-[617]below, on which the Applicants also rely for the establishment of the Primary Duty.
Commonwealth Government Annual Climate Change Statement 2022 APP.0001.0003.0043 at [ 0022] regarding the
funding commitment of $15.9 million over four years to establish the Torres Strait Climate Centre of Excellence. See
also below at [618], the Commonwealth funded James Cook University to research the risks of climate change in the
Torres Strait.

NIA.2009.0036.8142 at 5 [_8146]. See below at [619].

APP.0001.0007.0149 at 32 [ _0031]. See below at [625].

See EVI.2001.0006.2001 and below at [622].

CRT.2000.0007.0001 Statement of Agreed Facts, [8]; WIT.2000.0001.0046, Affidavit of Shay Simpson dated 15
May 2023, [12]-[14].

See, eg, Climate Change Strategy 2014-2018 (APP.0001.0004.0016); A Coastal Vulnerability Assessment
Methodology for Torres Strait Communities — Pilot Study (APP.0001.0007.0171); Torres Strait Regional Adaptation
and Resilience Plan (APP.0001.0007.0172); The Effects of Climate Change on Sea Grass in the Torres Strait 2011-
2014 (APP.0001.0007.0164).
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The taking of such action confirms the Commonwealth’s knowledge of Torres Strait

Islanders’ reliance.

Determinacy

249

250

251

It will be a matter counting against the recognition of a duty of care if the potential
liability of the tortfeasor would be indeterminate. Such indeterminacy can arise because
the nature of the harm cannot be ascertained or because the number of the persons who

d 556

may be harmed cannot be ascertaine However, it does not matter if the particular

members of a class of persons who may be owed a duty cannot be identified

7

prospectively.”> Nor does the volume of group members matter for purposes of

determinacy.>*

Here, the nature of the harm and the number of persons can be ascertained. The nature
of the harm is a fact-specific question that can be determined from the evidence, which
has been summarised at Part C. It does not matter for this inquiry that the nature of some
of the harms is difficult to quantify; the courts have developed means of assessing cultural
and spiritual harms resulting from loss of connection to Country and ability to practice

culture, as well as property damage and personal injury (see ‘Remedies’ below).>>’

The number of persons is limited to “persons who at any time during the period from
1985 the date this pleading is filed, are Torres Strait Islander (whether by descent or by
customary adoption)”.’®® According to the 2021 Census, 82,054 people living in
Australia identified as Torres Strait Islander or Aboriginal and Torres Strait Islander.>®!
For particular kinds of harm, the number of persons would be further limited: for
example, in relation to property damage or personal injury, the class would only include
persons of Torres Strait Islander descent living or with property in the Torres Strait

Islands.

556

557

558
559
560
561

APP.0001.0020.0101 Minister for the Environment (Cth) v Sharma [2022] FCAFC 35; (2022) 291 FCR 311, [342]
(Allsop CJ).

See, eg, APP.0001.0020.0062 Ghantous v Hawkesbury City Council [1999] NSWCA 51; (1999) 102 LGERA 399;
APP.0001.0020.0029 Caltex Refineries (Qld) Pty Ltd v Stavar [2009] NSWCA 258; (2009) 75 NSWLR 649.
APP.0001.0020.0123 Perre v Apand Pty Ltd [1999] HCA 36; 198 CLR 180, [106-109] (McHugh J).

See generally APP.0001.0020.0117 Northern Territory v Griffiths [2019] HCA 7; (2019) 269 CLR 1.
APP.0001.0015.0003 3FASOC [1].

APP.0001.0007.0117 Australian Bureau of Statistics, Estimates of Aboriginal and Torres Strait Islander Australians,
31 August 2023.
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252 The present case thus does not suffer the problem of indeterminacy that was fatal, at least

253

in Beach J’s analysis, to the claim in Sharma.>®* There, indeterminacy was said to arise
‘because of the lack of ascertainability of the relevant class’,®* which class — when
extended beyond ‘the pleader’s construct’ —notionally included ‘those at risk of suffering
personal injury from [warmer] ... temperatures or their consequences who are not able
to protect themselves.”>** The concern was expressed by Wheelahan J that the duty would
extend to ‘much of the Australian population at the time of the claimed events that are

alleged to give rise to likely injury’.>%

Here, the nature of the harm and the vulnerability focuses the class much more narrowly.
There is a relatively small number of persons in Australia with the same unique
connection to land and sea as the Applicants and who have experienced, and are
experiencing, the erosion of that connection from the effects of climate change. And in
respect of property damage and personal injury, the class of persons is also limited
geographically. Thus, it is no ‘pleader’s construct’>%® to frame the relevant class as Torres
Strait Islanders and, once framed at that appropriate level of specificity, no issues of

indeterminacy arise.

Coherence

254 For a court to recognise a duty in tort, it ‘must “fit” within the body of accepted rules and

255

»567

principles or with the ‘basic values which the corpus of the law promotes or

protects’. >

Here, the posited duty accords with legal principles describing the special relationship
between the Commonwealth and Torres Strait Islander peoples (see above at [180]-

[190]). Further, there is no disconformity with any statutory scheme as was decisive in

562

563

564

565

566

567
568

See also APP.0001.0020.0123 Minister for the Environment (Cth) v Sharma [2022] FCAFC 35; (2022) 291 FCR
311, [342] (Allsop CJ), [842] (Wheelahan J).

APP.0001.0020.0101 Minister for the Environment (Cth) v Sharma [2022] FCAFC 35; (2022) 291 FCR 311, [704]
(Beach J).

APP.0001.0020.0101 Minister for the Environment (Cth) v Sharma [2022] FCAFC 35; (2022) 291 FCR 311, [704]
(Beach J).

APP.0001.0020.0101 Minister for the Environment (Cth) v Sharma [2022] FCAFC 35; (2022) 291 FCR 311, [842]
(Beach J).

APP.0001.0020.0101 Minister for the Environment (Cth) v Sharma [2022] FCAFC 35; (2022) 291 FCR 311, [704]
(Beach J).

APP.0001.0020.0024 Breen v Williams (1996) 186 CLR 71, 115 (Gaudron and McHugh JJ).

APP.0001.0020.0164 Tame v State of New South Wales,; Annetts v Australian Stations Pty Ltd [2002] HCA 35;
(2002) 211 CLR 317, [228] (Gummow and Kirby JJ).
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256

257

258

Sharma.>® That is particularly significant in circumstances where, unlike in Sharma, the
salient features of vulnerability, control and reliance each point towards the existence of

a duty of care.

The Respondent suggested in its oral opening that the duties posited by the Applicants
raise issues of coherence with ‘administrative law principles’,’’® and in particular those
principles by which courts reviewing executive action decline to review that action on
the basis of standards that are not justiciable. The Applicants will respond in more detail
to this suggestion in reply if and when it is more clearly articulated. For present purposes

it is sufficient to make two points.

First, there are deep structural connections — embedded in the Constitution of Australia
Act 1901 (APP.0001.0021.0010) — between the circumstances in which government
action will, and will not be, subjected to judicial scrutiny in the law of tort and judicial
review. Both modes of government liability are sourced at the Commonwealth level in s

75 of the Constitution, in paragraph (iii) and (v) respectively.’’! Just as s 75(v) ‘secures

a basic element of the rule of law’,”> so too does s 75(iii) serve an important

accountability function. As has been explained by Gageler J:

The inclusion of s 75(iii) in the Constitution involved a rejection of any notion, which
might otherwise have been drawn from the common law principle then still prevailing in
England that the monarch could ‘do no wrong’, that the Executive Government of the
Commonwealth was to enjoy immunity from suit for its own actions or for the actions of
its officers or agents. The inclusion of s 75(iii) had the consequence of exposing the
Commonwealth from its inception to common law liability, in contract and in tort, for its
own actions and for actions of officers and agents of the Executive Government acting
within the scope of their de facto authority.>’3

The point was considered even more directly in Brodie v Singleton Shire Council, where

Gaudron, McHugh and Gummow JJ said (with Kirby J agreeing):

569

570

571

572

573

APP.0001.0020.0101 Minister for the Environment (Cth) v Sharma [2022] FCAFC 35; (2022) 291 FCR 311, [7],
[267], [272] (Allsop CJ), [757], [854], [856], [867], [868] (Wheelahan J) cf. [609] (Beach J).

APP.0001.0012.0004 5 June 2023, Respondent’s oral opening, T28:35-44.

The two provisions both operate to subject the Executive to the jurisdiction of (in the first instance) the High Court:
APP.0001.0020.0042 Davis v Minister for Immigration, Citizenship, Migrant Services and Multicultural Affairs
[2023] HCA 10; (2023) 97 ALJR 214, [85] (Kiefel CJ, Gageler and Gleeson JJ).

APP.0001.0020.0125 Plaintiff S157/2002 v Commonwealth [2003] HCA 2; (2003) 211 CLR 476, [5] (Gleeson CJ).
See also APP.0001.0020.0152 Smethurst v Commissioner of the Australian Federal Police [2020] HCA 14; (2020)
272 CLR 177, [111] (Gageler J). See also APP.0001.0022.0013 L Crawford, ‘Why These Three?: The Significance
of the Selection of Remedies in Section 75(v) of the Australian Constitution’ (2014) 42(2) Federal Law Review 253,
269-70.

APP.0001.0020.0124 Plaintiff M68/2015 v Minister for Immigration and Border Protection [2016] HCA 1; (2016)
257 CLR 42, [125] (Gageler J, emphasis added), see also [124] and the authorities cited therein.
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259

260

... citizens, corporations, governments and public authorities generally are obliged to order
their affairs so as to meet the requirements of the rule of law in Australian civil society.
Thus, it is no answer to a claim in tort against the Commonwealth under s 75(iii) of the
Constitution that its wrongful acts or omissions were the product of a ‘policy decision’
taken by the Executive Government; still less that the action is ‘non-justiciable’ because a
verdict against the Commonwealth will be adverse to that ‘policy decision’...5’*

So understood, there is no incoherence of the sort asserted by the Respondent. The
common law development of the law of negligence can and should proceed consistently
with the same principles that animate the judicial approach to questions of ‘justiciability’

in the administrative law context.””

Second, non-justiciability is now rarely conceived of as a categorical constraint on the
availability of judicial review.’’® There are very few executive powers that are inherently
non-justiciable.’’”” Rather, the political character of a decision (derived, for example,
from the fact the power was reposed in a Minister) may affect ‘the width and depth of
the judicial review that the Court can undertake’.>’® It has been observed that the courts
are taking a more substantive approach to justiciability, whereby justiciability concerns
are merged with the consideration of grounds of review, or with consideration of the
limits of power.”” This is entirely consistent with the accommodation of notions of
justiciability at the stage of breach. Further, courts in the administrative law context have
recognised that the mere fact that an administrative decision is itself complex and
polycentric is no indication that a reviewing court will be required to resolve complex

and polycentric matters beyond its procedural capabilities.*°

Justiciability

261

As to justiciability as a separate salient feature, it has been said that ‘[t]here will be no

duty of care to which a government is subject if, in a given case, there is no criterion by

574

575

576

577

578

579

580

APP.0001.0020.0025 Brodie v Singleton Shire Council [2001] HCA 29; (2001) 206 CLR 512, [106] (Gaudron,
McHugh and Gummow JJ, Kirby J agreeing, emphasis added).

See further on justiciability in the constitutional context: APP.0001.0022.0009 James Stellios, The Federal
Judicature: Chapter III of the Constitution (2020) [3.53].

APP.0001.0022.0014 M Leeming, ‘Judicial Review of Vice-Regal Decisions: South Australia v O Shea, its
Precursors and its Progeny’ (2015) 36 Adelaide Law Review 1, 15.

Exceptions include committing armed forces to war (APP.0001.0020.0137 R v Toohey (1981) 151 CLR 170, 219-
220 (Mason J)) and the entry of treaties (APP.0001.0020.0082 Koowarta v Bjelke-Petersen (1982) 153 CLR 168,
213 (Stephen J), 237-238 (Murphy J)).

APP.0001.0020.0041 Davis v Minister for Immigration, Citizenship, Migrant Services and Multicultural Affairs
[2021] FCAFC 213; (2021) 288 FCR 23, [29] (Kenny J).

APP.0001.0022.0003 A Sapienza, ‘Judicial Review of Non-Statutory Executive Action: Australia and the United
Kingdom United?’ (2018) 43(2) University of Western Australia Law Review 67, 97.

APP.0001.0020.0100 Minister for Arts, Heritage & Environment v Peko-Wallsend Ltd (1987) 15 FCR 274, 304
(Wilcox J).
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reference to which a court can determine the reasonableness of its conduct.’>®! That is
because a matter will not be ‘justiciable’ if it is not ‘capable of judicial determination’.>%?
Put differently, the question is whether the duty is ‘a legitimate subject for curial decision

... [where] legitimacy involves questions of practicality and appropriateness’.>*

262 Questions of justiciability in the duty inquiry often raise the issue of the
policy/operational distinction (see further discussion below at [356-358]). Just as often,
however, it is recognised that that distinction must be approached with caution.’*
Similarly, labelling something ‘core’ or ‘high level” policy is conclusory, and is of little
assistance.”®> As Beach J reasoned in Sharma in the context of a decision governed by
statute, ‘policy is no answer to denying the duty unless the Act itself makes such policy
questions so fundamental to the exercise of statutory power that such a conclusion is
compelling’.3% In the context of decisions not governed exclusively by statute, there is

even less basis for asserting that policy should be an answer to denying the duty.

263 Even accepting that courts will be reluctant to rule on matters of ‘policy’, properly
understood, that reluctance is in this case most properly dealt with at the points of
assessing the standard of the duty of care and breach, rather than in the denying a duty at

the outset. This is so for several reasons.

264 First, in the assessment of the standard and at the breach stage, questions of government

resource allocation (see the discussion below at [303]) and competing policy imperatives

5587

can be ‘balanced out’®’ such that ‘the standard of care which is owed to a plaintiff by a

381 APP.0001.0020.0065 Graham Barclay Oysters Pty Ltd v Ryan [2002] HCA 54; (2002) 211 CLR 540, [15] (Gleeson
CJ).

382 APP.0001.0020.0028 CGU Insurance Ltd v Blakeley [2016] HCA 2; 259 CLR 339, [26] (French CJ, Kiefel, Bell and
Keane JJ, citations omitted).

383 APP.0001.0020.0065 Graham Barclay Oysters Pty Ltd v Ryan [2002] HCA 54; (2002) 211 CLR 540, [15] (Gleeson
CJ).

384 APP.0001.0020.0140 Roads and Traffic Authority (NSW) v Refrigerated Roadways Pty Ltd [2009] NSWCA 263;
(2009) 77 NSWLR 360. See also APP.0001.0020.0010 Anns v London Borough of Merton [1978] AC 728, 754
(Lord Wilberforce); APP.0001.0020.0145 Rowling v Takaro Properties Ltd [1988] AC 473, 501 (Lord Keith of
Kinkel); APP.0001.0020.0159 Stovin v Wise [1996] UKHL 15; [1996] AC 923, 951 (Lord Hoffmann);
APP.0001.0020.0131 Pyrenees Shire Council v Day [1998] HCA 3; (1998) 192 CLR 330, [68] (Toohey J), [181]—
[182] (Gummow J); APP.0001.0020.0205 Romeo v Conservation Commission of the Northern Territory [1992]
HCA 5;(1992) 192 CLR 431, [166] (Hayne J); APP.0001.0020.0036 Crimmins (as executrix of estate of Crimmins
dec’d) v Stevedoring Industry Finance Committee [1999] HCA 59; (1999) 200 CLR 1, [84]-[90], [131] (McHugh J,
Gleeson CJ agreeing at [3]).

385 APP.0001.0020.0101 Minister for the Environment (Cth) v Sharma [2022] FCAFC 35; (2022) 291 FCR 311, [615]
(Beach J).

386 APP.0001.0020.0101 Minister for the Environment (Cth) v Sharma [2022] FCAFC 35; (2022) 291 FCR 311, [633]
(Beach J).

387 APP.0001.0020.0131 Pyrenees Shire Council v Day [1998] HCA 3; (1998) 192 CLR 330, [183] (Gummow J)
quoting APP.0001.0020.0191 Wyong Shire Council v Shirt (1980) 146 CLR 40, 47-8 (Mason J) and later referring to
APP.0001.0020.0078 Just v British Columbia [1989] 2 SCR 1228, 1243-4 (Cory J). See also McHugh J in
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government agency may be less than that which would be owed by a private party.’>%

The standard of care and breach analyses thus provide an appropriate means by which to
give effect to the principles of judicial restraint cautioning against entering into the sphere

of political decisions.

265 Second, to refuse to recognise a duty because some breaches might entail policy
considerations is to put the cart before the horse: it is to assume that any decision to act
(or not act) raises policy concerns before an analysis is undertaken, by reference to the
evidence, as to what matters would in fact be relevant to such a decision. In this case, a
number of the steps in the pleaded breach of the Primary Duty by the Commonwealth>®
do not ostensibly raise any policy issues at all. Rather, they are matters that can be
assessed against the extensive evidence received in this proceeding. This emphasises the

danger of attempting to determine justiciability issues in the abstract, before reaching the

level of analysis afforded by the standard of care and breach stage.

266 Third, it must steadily be borne in mind that a conclusion of non-justiciability at the duty
stage is a grant of immunity. Its effect is to prevent any consideration of the governmental
conduct in question, resulting in a dangerous limit on executive accountability. Its
application at the duty stage is a particularly blunt instrument where, as is the case here,

there exist compelling salient features in favour of the existence of the duty.

267 Fourth, as set out above, a consideration of justiciability at the breach stage is consistent

with the approach to justiciability in administrative law.

268 In light of the above, it is respectfully submitted that Beach J’s analysis in Sharma is to
be preferred, namely, that ‘policy questions ... can adequately be dealt with at the breach
stage.’>® Beach J’s analysis accords with what was said by Gleeson CJ in Crimmins,

where the Chief Justice observed:

Acceptance that a statutory authority, in the discharge of its functions, owed a duty of care
to a person, or class of persons, is only the first step in an evaluation of the authority’s
conduct for the purpose of determining tortious liability. ... recognition of the existence of
a duty is consistent with the need, when dealing with the questions of breach, to take

APP.0001.0020.0131 Pyrenees at [109]. See also APP.0001.0020.0025 Brodie v Singleton Shire Council [2001]
HCA 29; (2001) 206 CLR 512, [104] and [151] (Gaudron, McHugh and Gummow JJ).

388 APP.0001.0020.0131 Pyrenees Shire Council v Day [1998] HCA 3; (1998) 192 CLR 330, [183] (Gummow J).

389 See APP.0001.0015.0003 3FASOC [82].

390 APP.0001.0020.0101 Minister for the Environment (Cth) v Sharma [2022] FCAFC 35; (2022) 291 FCR 311, [633]
(Beach J).
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account of complex considerations, perhaps including matters of policy, resources and
industrial relations.*®!

269 To similar effect, with reference to authority and scholarship,’*> McHugh J in Crimmins
suggested that it is ‘preferable to accommodate the distinction [between policy and

operational matters] at the breach stage rather than the duty stage’.>**

270 In any event, for the reasons set out below, in this case, unlike in Sharma, there is a ‘set
of facts posed by a concrete problem’ which engage the neighbour principle so as to make
the duty ‘properly amenable to judicial determination by reference to a legal standard’.>**
Justiciability therefore does not pose an obstacle to the imposition of a duty, a finding of

breach, and the ultimate imposition of liability upon the Commonwealth.

Conclusion as to the Primary Duty

271 For all of the above reasons, the Commonwealth bore, and continues to bear, a relevantly
neighbourly duty to Torres Strait Islanders to protect them from harm from climate
change. Put differently, the Commonwealth had, and has, to keep Torres Strait Islanders
‘in contemplation’ when acting (or failing to act) in response to the risks posed by climate

change.>”

G. STANDARD OF CARE AND BREACH

272 Both the common law and s 9 of the CLA require consideration of breach to proceed on
the basis of determining (1) whether a risk was foreseeable, and if so, (2) applying the
‘negligence calculus’ to identify the appropriate standard of care. The CLA has an
additional consideration set out in s 9(1)(b), which is to determine whether the risk was

‘not insignificant’.

91 APP.0001.0020.0036 Crimmins (as executrix of estate of Crimmins dec’d) v Stevedoring Industry Finance
Committee [1999] HCA 59; (1999) 200 CLR 1, [5] (Gleeson CJ, emphasis added).

392 APP.0001.0020.0078 Just v British Columbia [1989] 2 SCR 1228, 1244; APP.0001.0020.0192 X (Minors) v
Bedforshire County Council [1995] 2 AC 633, 737; APP.0001.0022.0018 Todd, ‘Liability in Tort of Public Bodies’
in Mullany and Linden (eds), Torts Tomorrow — A Tribute to John Fleming (1998) 36, 46—7.

393 APP.0001.0020.0036 Crimmins (as executrix of estate of Crimmins dec’d) v Stevedoring Industry Finance
Committee [1999] HCA 59; (1999) 200 CLR 1, [87] (McHugh J, Gleeson CJ agreeing at [3]).

394 APP.0001.0020.0101 Minister for the Environment (Cth) v Sharma [2022] FCAFC 35; (2022) 291 FCR 311, [261]
(Allsop CJ).

395 APP.0001.0020.0164 Tame v State of New South Wales; Annetts v Australian Stations Pty Ltd [2002] HCA 35;
(2002) 211 CLR 317, [9] (Gleeson CJ).
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Foreseeability

273

274

275

The test for foreseeability at the breach stage is narrower than that at the duty stage.’*
As discussed at [213]-[214], that initial test is established on the available evidence: it
was reasonably foreseeable as a possibility that careless conduct of any kind on the part

of the Commonwealth may result in damage of some kind to Torres Strait Islanders.>*’

The test for foreseeability at breach is nonetheless undemanding under the common

%8 in the sense that it simply requires the risk of harm not to be far-fetched or

law,
fanciful.>®® The question at the breach stage is whether it was reasonably foreseeable as
a possibility that the kind of carelessness that the Commonwealth is charged with may
result in damage of some kind to Torres Strait Islanders.®”® Similarly, in assessing breach,
the CLA defines a foreseeable risk as one which the respondent ‘knew or ought

reasonably to have known’.%%!

The kind of carelessness alleged against the Commonwealth is a failure to protect Torres
Strait Islanders from the impacts of climate change through GHG mitigation efforts.
Armed with the knowledge set out at [213]-[214] it was reasonably foreseeable that the
Commonwealth’s acts or omissions in this regard may cause or materially contribute to
the impacts of climate change that harm Torres Strait Islanders. With the test for
foreseeability satisfied, consideration therefore turns to identifying the standard of care
— that is, the response of a reasonable person in the Commonwealth’s position to avoid

the realisation of that risk.

596

597

598

599

600

601

APP.0001.0020.0101 Minister for the Environment v Sharma [2022] FCAFC 35; (2022) 400 ALR 203, [417]
(Beach J).

APP.0001.0020.0101 Minister for the Environment (Cth) v Sharma [2022] FCAFC 35; (2022) 291 FCR 311, [417]
(Beach J, emphasis added).

APP.0001.0020.0164 Tame v State of New South Wales,; Annetts v Australian Stations Pty Ltd [2002] HCA 35;
(2002) 211 CLR 317, [96] (McHugh J); APP.0001.0020.0101 Minister for the Environment v Sharma [2022]
FCAFC 35; (2022) 400 ALR 203, [419] (Beach J).

APP.0001.0020.0191 Wyong Shire Council v Shirt [1980] HCA 12; (1980) 146 CLR 40, 47 (Mason J).
APP.0001.0020.0101 Minister for the Environment v Sharma [2022] FCAFC 35; (2022) 400 ALR 203, [417]
(Beach J).

APP.0001.0021.0006 CLA s 9(1)(a).
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Standard of care

Factors in assessing the reasonable response

276 In Wyong Shire Council v Shirt, Mason J referred to the way in which a tribunal of fact

277

278

might determine what a reasonable person would do by way of response to a foreseeable

risk:69?

The perception of the reasonable person's response calls for a consideration of the
magnitude of the risk and the degree of the probability of its occurrence, along with the
expense, difficulty and inconvenience of taking alleviating action and any other
conflicting responsibilities which the defendant may have. It is only when these matters
are balanced out that the tribunal of fact can confidently assert what is the standard of
response to be ascribed to the reasonable man placed in the defendant's position.

[Emphasis added]

The CLA similarly provides that a person does not breach a duty to take precautions
against a risk of harm unless ‘in the circumstances, a reasonable person in the position of
the person would have taken the precautions’.®®® In deciding whether a reasonable person
would have taken precautions against a risk of harm, s 9(2) requires a court to consider

(among other relevant things):

a) the probability that the harm would occur if care were not taken;
b) the likely seriousness of the harm;
¢) the burden of taking precautions to avoid the risk of harm;
d) the social utility of the activity that creates the risk of harm.
[Emphasis added]

The above factors provide a framework for deciding what precautions the reasonable
person — in this case, the Commonwealth — would reasonably have taken to avoid the
foreseeable risk of harm. The judicial task requires a ‘contextual and balanced assessment
of the reasonable response to a foreseeable risk’.®* While the factors identified in the
calculus and in s 9(2) of the CLA should not be applied in a mechanistic fashion,%%° the

courts have observed that the standard of care called for is higher with:

602
603
604

605

APP.0001.0020.0191 Wyong Shire Council v Shirt [1980] HCA 12; (1980) 146 CLR 40, 47-8 (Mason J).

Section 9(1)(b)-(c).

APP.0001.0020.0139 Roads and Traffic Authority (NSW) v Dederer [2007] HCA 42; (2007) 234 CLR 330, [69]
(Gummow J).

APP.0001.0020.0107 Mulligan v Coffs Harbour City Council [2005] HCA 63; (2005) 223 CLR 486, (Mulligan) [2]
(Gleeson CJ and Kirby J).
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278.1a higher probability of the risk of harm eventuating;%%°

278.2 a higher magnitude of the risk of harm;%"’

08

278.3a lower burden of taking precautions against the risk of harm;**® and

278.4a lower social utility of the activity creating the risk.5%

Probability of harm

279

280

As part of the ‘negligence calculus’, in considering the probability of harm if care were
not taken against a risk as required both under the common law and s 9(2)(a) of the CLA,
it is useful to first ask whether the risk is ‘not insignificant’ as required by s 9(1)(b) of
the CLA. That is so because the answer to the latter will necessarily inform the weight to

be given to the former in the calculus.

The Queensland Courts have interpreted the CLA meaning of ‘not insignificant’ as “a
risk that is of a higher probability than is indicated by the phrase ‘not far-fetched or

fanciful’, but not so high as might be indicated by a phrase such as ‘a substantial risk’>.*1°

A not insignificant risk

281

282

The evidence from at least 2014 shows that harm would come to Torres Strait Islanders
in the absence of a collective global response to climate change, of which Australia is

part.

The harm alleged in this proceeding is from climate change impacts. The probability of
those impacts (and the accompanying harm) is rigorously evaluated in reports of the
IPCC, which has a thorough process for determining the degree of confidence in

(qualitative degree of agreement), and probability of (quantitative degree of certainty),

606

607

608

609

610

APP.0001.0020.0163 Swinton v The China Mutual Steam Navigation Co Ltd [1951] HCA 54; (1951) 83 CLR 553,
566-7.

APP.0001.0020.0096 Mercer v Commissioner for Road Transport and Tramways (NSW) [1936] HCA 71; (1936) 56
CLR 580, 601 (Dixon J).

See, for example, the inverse proposition at APP.0001.0020.0065 Graham Barclay Oysters Pty Ltd v Ryan (2002)
211 CLR 540; 194 ALR 337, [2002] HCA 54, [201].

See, for example, the inverse proposition at APP.0001.0020.0202 Roman Catholic Church Trustees for the Diocese
of Canberra and Goulburn v Hadba (2005) 221 CLR 161; 216 ALR 415; [2005] HCA 31, at [25].
APP.0001.0020.0127 Pollard v Trude [2008] QSC 119 [39].
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283

284

its findings.®'! The below terms reflect the corresponding degree of probability in an

outcome:®!?

Term Likelihood of the outcome
Virtually certain 99 — 100% probability
Very likely 90 — 100% probability
Likely 66 — 100% probability
About as likely as not 33 — 66% probability
Unlikely 0 — 33% probability
Very unlikely 0 — 10% probability
Extremely unlikely 0 — 5% probability

The Applicants submit that, for the purposes of satisfying s 9(1)(b) of the CLA, IPCC
assessments of ‘about as likely as not’ and upward easily meet the test of ‘not
insignificant’. A minimum one third chance is clearly beyond the common law test of

‘far-fetched or fanciful’.

The probability of the risks of harm to Torres Strait Islanders absent care taken by the
Commonwealth were, and continue to, easily clear the bar of ‘not insignificant’, as

summarised below.

284.1From at least 2007, it was known that Australia was very likely to warm this
century, with increased frequency of extreme high daily temperatures and
decreased frequency of cold extremes.®'® Similarly, the Pacific Ocean was very
likely to warm during the century,’'* and /likely to continue to rise around small
islands.®" In relation to small islands in particular, it was deemed very likely that
climate change would adversely affect subsistence and seriously compromise water

resources, and [likely heavily impact coral reefs, fisheries and marine-based

611

612

613

614

615

APP.0001.0007.0112 IPCC, 2021: Climate Change 2021: The Physical Science Basis. Contribution of Working
Group I to the Sixth Assessment Report of the IPCC, Summary for Policymakers, 4 [_0020].

APP.0001.0003.0093 Karoly Report, [11(b)], based on Mastrandrea et al, Guidance Note for Lead Authors of the
IPCC Fifth Assessment Report on Consistent Treatment of Uncertainties (2010), accessible at:
https://www.ipcc.ch/site/assets/uploads/2017/08/AR5_Uncertainty Guidance Note.pdf. Note, while this document is
directed to AR5 Lead Authors, it can be found at https:/www.ipcc.ch/working-group/wgl/ under ‘Resources related
to the preparation of the Working Group I contribution to the Sixth Assessment Report’. For AR4, see IPCC,
Guidance Notes for Lead Authors of the IPCC Fourth Assessment Report on Addressing Uncertainties (2005), p 4,
accessible at: https://archive.ipcc.ch/pdf/supporting-material/uncertainty-guidance-note_ar4.pdf.
APP.0001.0019.0011 IPCC, 2007: Climate Change 2007: The Physical Science Basis. Contribution of Working
Group I to the Fourth Assessment Report of the IPCC, Ch 11, 896 [ 0906], 11.7.

APP.0001.0019.0011 IPCC, 2007: Climate Change 2007: The Physical Science Basis. Contribution of Working
Group I to the Fourth Assessment Report of the IPCC, Ch 11,909 [ 0919], 11.9.

APP.0001.0019.0011 IPCC, 2007: Climate Change 2007: The Physical Science Basis. Contribution of Working
Group I to the Fourth Assessment Report of the IPCC, Ch 11, 909 [ 0919], 11.9.
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resources (high confidence).®'® Further, risks associated with tipping points were
considered ‘moderate’ between 0-1°C global temperature increase, increasing at a

steepening rate between 1-2°C and high above 3°C.°"7

284.2From 2014, it was virtually certain that global mean sea level rise was
accelerating,®'® and associated high-water-level events were medium to high risk
for small islands between 2030 and 2040.%"° It was very likely that regional sea
level rise in Australasia would exceed historical rates.’?° Global mean sea level
would likely rise by 0.53-0.97m by 2100 (relative to 1986—2005) under a high

' and 0.28-0.6m with stringent mitigation®?? (medium

emissions scenario,®
confidence).’?* Risks of extreme weather events including coastal flooding and
heatwaves were known to be high with global temperature increase of
approximately 1.6°C.°* There was a ‘medium’ to ‘high’ risk of increased
morbidity and mortality from heatwaves in Australia at global temperature
increase of 2°C.%%° The near term risks to coral reef systems in Australasia were

‘medium’ to ‘high’ between 2030-2040, and ‘very high’ at a global temperature

increase of 2°C.6%¢

284.3From at least 2018, it was acknowledged that global temperature increase was

likely to reach 1.5°C between 2030 and 2052 if continued at the current rate.%?’

616

617

618

619

620

621

622

623

624

625

626

627

APP.0001.0019.0010 IPCC, 2007: Climate Change 2007: Impacts, Adaptation and Vulnerability. Contribution of
Working Group II to the Fourth Assessment Report of the IPCC, Ch 16 689 [_0699].

APP.0001.0019.0008 IPCC, 2007: Climate Change 2007: Synthesis Report. Contribution of Working Groups I, I
and III to the Fourth Assessment Report of the IPCC, 72 [_0079], (Box 2.4).

APP.0001.0004.0006 IPCC, 2014: Climate Change 2014: Impacts, Adaptation, and Vulnerability. Part B: Regional
Aspects. Contribution of Working Group II to the Fifth Assessment Report of the IPCC, Ch 29, 1616 [ 0491].
APP.0001.0004.0006 IPCC, 2014: Climate Change 2014: Impacts, Adaptation, and Vulnerability. Part B: Regional
Aspects. Contribution of Working Group 1II to the Fifth Assessment Report of the IPCC, Ch 29, 1635 [ 0510], Table
29-4.

APP.0001.0004.0006 IPCC, 2014: Climate Change 2014: Impacts, Adaptation, and Vulnerability. Part B: Regional
Aspects. Contribution of Working Group II to the Fifth Assessment Report of the IPCC, Ch 25, 1374 [_0249].
RCPS8.5 (See above at [42]-[44]).

RCP2.6 (See above at [42]-[44]).

APP.0001.0004.0006, IPCC, 2014: Climate Change 2014: Impacts, Adaptation, and Vulnerability. Part B: Regional
Aspects. Contribution of Working Group II to the Fifth Assessment Report of the IPCC, Ch 25, 1384 [ 0259].
APP.0001.0004.0005 IPCC, 2014: Climate Change 2014: Impacts, Adaptation, and Vulnerability. Part A:

Global and Sectoral Aspects. Contribution of Working Group II to the Fifth Assessment Report of the IPCC,
Summary for Policymakers, 12 [ 0029], Box SPM.1.

APP.0001.0004.0006 IPCC, 2014: Climate Change 2014: Impacts, Adaptation, and Vulnerability. Part B: Regional
Aspects. Contribution of Working Group II to the Fifth Assessment Report of the IPCC, Ch 25, 1411 [_0286], Table
25-8.

APP.0001.0004.0006, Climate Change 2014: Impacts, Adaptation, and Vulnerability. Part B: Regional Aspects.
Contribution of Working Group II to the Fifth Assessment Report of the IPCC, Ch 25, 1411 [ 0286], Table 25-8; see
also Ch 29, 1635 [_0510], Table 29-4.

APP.0001.0007.0116 IPCC, 2018: Global Warming of 1.5°C. An IPCC Special Report on the impacts of global
warming of 1.5°C above pre-industrial levels and related global greenhouse gas emission pathways, in the context of
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Even at 1.5°C of global warming, the compounding impacts of changes in rainfall,
temperature, tropical cyclones and sea level were likely to be significant across

multiple natural and human systems.®?

284.4By 2021, it was more likely than not that a global temperature increase of 1.5°C
would be exceeded under the low GHG emissions scenario (SSP1-2.6) and reached
under the very low GHG emissions scenario (SSP1-1.9).%%° It was very likely that
every additional 0.5°C of warming causes clearly discernible increases in the
intensity and frequency of hot extremes, including heatwaves.®** It was virtually
certain that changes in the intensity of temperature extremes in Australasia would
be at least double at 2°C, compared to 1.5°C, and the number of hot days and nights
and the length, frequency, and/or intensity of warm spells or heatwaves would
increase over most land areas.®*! Global mean sea level would likely rise 0.28-0.55
meters by 2100 (relative to 1995-2014) if global temperature increase stabilised at
1.4°C by 2100; 0.32-0.62 meters at 1.8°C; and 0.44-0.76 at 2.7°C.%3? Ocean
acidification was virtually certain to increase during the century. It was virtually
certain the Greenland Ice Sheet would continue to experience ice loss and likely

for the Antarctic Ice Sheet.%?

285 The above probabilities, coupled with the risk of tipping points as discussed above at
[114],%4 and the vulnerability described above from [215], lead to the conclusion that at

strengthening the global response to the threat of climate change, sustainable development, and efforts to eradicate
poverty, Summary for Policymakers, 4 [_0018].

628 APP.0001.0007.0116 IPCC, 2018: Global Warming of 1.5°C. An IPCC Special Report on the impacts of global
warming of 1.5°C above pre-industrial levels and related global greenhouse gas emission pathways, in the context of
strengthening the global response to the threat of climate change, sustainable development, and efforts to eradicate
poverty, Summary for Policymakers, Ch 3, 260 [ 0274].

629 APP.0001.0007.0112 IPCC, 2021: Climate Change 2021: The Physical Science Basis. Contribution of Working
Group I to the Sixth Assessment Report of the IPCC, Summary for Policymakers, 15 [ 0031], B.1.3.

630 APP.0001.0007.0112 IPCC, 2021: Climate Change 2021: The Physical Science Basis. Contribution of Working
Group I to the Sixth Assessment Report of the IPCC, Summary for Policymakers, 15 [ 0031], B.2.2.

631 APP.0001.0007.0112 IPCC, 2021: Climate Change 2021: The Physical Science Basis. Contribution of Working
Group I to the Sixth Assessment Report of the IPCC, Ch 11, 1518 [1534]. See particulars to APP.0001.0015.0003
3FASOC [27].

632 APP.0001.0007.0118 IPCC, 2022: Climate Change 2022: Impacts, Adaptation and Vulnerability. Contribution of
Working Group II to the Sixth Assessment Report of the IPCC, Ch 3, 393 [_0404] 3.2.2.2. See particulars to
APP.0001.0015.0003 3FASOC [26A], [27], and CRT.2000.0003.0001 Defence [26A(a)].

633 APP.0001.0007.0112 IPCC, 2021: Climate Change 2021: The Physical Science Basis. Contribution of Working

Group I to the Sixth Assessment Report of the IPCC, Summary for Policymakers, 21 [ 0037].

The Applicants note that any uncertainties in respect of the risk of tipping points should be treated conservatively,

consistently with Art 3 of the UNFCCC regarding the Precautionary Principle, as adopted in Australian

environmental legislation (see, for example, s 4(1) of the APP.0001.0021.0017 Protection of the Environment

Administration Act 1991 (NSW)) and jurisprudence (see, for example, APP.0001.0020.0199 Hornsby v Telstra

[2006] NSWLEC 133 from 125 (Preston CJ)).

634
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all material times, absent care taken by the Commonwealth, the risk of harm to Torres

Strait Islanders from climate change was:
285.1For the purpose of s 9(1)(b) of the CLA: not insignificant.

285.2For the purpose of considering probability of risk under s 9(2)(a) of the CLA (in
assessing what a reasonable person would have done under s 9(1)(c)): extremely
high. The examples set out above illustrate a probability of climate impacts causing
harm to Torres Strait Islanders at a minimum of 66 per cent, and in most instances

beyond 90 or 99 per cent. This weighs in favour of a higher standard of care.

Seriousness of harm

286

The ‘seriousness’®* or ‘magnitude’®® (that is, the gravity, frequency and imminence) %’

of the risk of harm is material in framing the standard of care. The Applicants submit that
the seriousness of the risk in question in this proceeding demands a higher standard of

carc.

Gravity of harm

287

288

Climate change poses an existential risk to Torres Strait Islanders. The Applicants submit
that, for the purposes of assessing a reasonable response to the risk,%*® the likely

seriousness of the harm®? is catastrophic.

The risk of harm to Torres Strait Islanders from the impacts of climate change includes
loss of fulfilment of Ailan Kastom, property damage, personal injury and death. The
physical manifestations of climate change impacts are set out both above and at earlier
from [49]-[82]. The harm caused by these impacts is extremely serious. Property damage
and personal injury alone can easily be characterised as severe, but for Torres Strait
Islanders, they pale in comparison to the risk of losing Ailan Kastom — a culture spanning

65,000 years.

635
636
637

638
639

APP.0001.0021.0006 CLA s 9(2)(b).

APP.0001.0020.0191 Shirt, 47 (Mason J).

APP.0001.0020.0096 Mercer v Commissioner for Road Transport and Tramways (NSW) [1936] HCA 71; (1936) 56
CLR 580, 601 (Dixon J).

APP.0001.0021.0006 CLA s 9(1)(c).

Per APP.0001.0021.0006 CLA s 9(2)(b) and the common law test: APP.0001.0020.0191 Shirt, 47-8 (Mason J).
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289

290

If the IPCC’s Working Group 1 Contribution to the Sixth Assessment Report is a ‘code
red for humanity’®*° the alert for the Torres Strait is off the scale. At risk is a connection
to the environment so unique and ancient such that it is incomprehensible to non-Torres
Strait Islanders. It is against that background that the Applicants’ representatives attempt

to set out the magnitude of the risk of harm at stake in these proceedings.

In their own words, the Torres Strait Islander witnesses have described the possibility of

losing or leaving their homelands as unimaginable:

... it would be devastating. It is very difficult for me to explain this in words.*!

I will be nothing. I will have nothing behind my back. I will not be able to say [ am a
Boigu man anymore. How will I be able to say where I come from? I will become nobody.
I will have no identity.5**

Without Saibai, I do not know who I would be.*** [M]aybe one day if Saibai gone ... we’ll
have no identity. What I mean identity, will Saibai be lost. So we’ll be, we’ll be — will
Saibai be lost. ... We lost our, we lost our culture. We lost, we lost everything.®*

If we had to leave, we could not take the language and culture with us. Language and
culture are tied to the land. Our culture is strong. It would be like a woman remembering
a song and having goosebumps because she thinks of her husband who has passed.®*

This is Saibali, it’s so dear to me. It means eternity to me and to see Surum being eroded
like that. You’ve got to be a Saibaian to know that, how difficult it is.®

For me, the thought of relocating away from Badu would mean I would have to leave my
ancestors, my dad's grave and my grandmother's. I grew up here, so all my cultural values
would just go to sleep. It wouldn't be the same living anywhere else. I would lose my
identity if I had to go into mainstream culture. Generation to generation we would just
wash out.%

640

641
642

643
644

645
646
647

United Nations Secretary-General's statement on the IPCC Working Group 1 Report on the Physical Science Basis
of the Sixth Assessment, 9 August 2021, accessible at: https://www.un.org/sg/en/content/sg/statement/2021-08-
09/secretary-generals-statement-the-ipcc-working-group-1-report-the-physical-science-basis-of-the-sixth-
assessment?_gl=1%2A1ap5180%2A_ga%2AMTY20DUONzUILJE3MDAyYNzIOM]jI.%2A_ga SSEKZKSB78%2A
MTcwNzk3ODEwWMC4xLjEuMTcwNzk3ODEwMy41Ny4wljA.%2A ga TKIBQLSX77%2AMTcwNzk3ODEw
MS4xLjAuMTcwNzk3ODEwMS4wLjAuMA.

APP.0001.0009.0008 Affidavit of Uncle Pabai [199]; see also APP.0001.0009.0005 Affidavit of Uncle Paul [161].
APP.0001.0009.0008 Affidavit of Uncle Pabai [200]. See also APP.0001.0012.0004 5 June 2023, Uncle Pabai,
T60:37-39.

APP.0001.0009.0005 Affidavit of Uncle Paul [162].

APP.0001.0012.0003 12 June 2023, Uncle Paul, T476:24-36. See also T468:23-26; APP.0001.0009.0005 Affidavit
of Uncle Paul [107].

APP.0001.0009.0007 Affidavit of Uncle Herbert [51].

APP.0001.0012.0003 12 June 2023, Uncle Herbert, T536:1-5.

APP.0001.0009.0011 Affidavit of Uncle Gerald [54].
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If environment change you lose the evidence. How you gonna teach your kids if there is
no evidence. Yes, when we tell the stories but for them to prove there has to be evidence.
... If this island’s gone, we’ve got nothing.®*®

If we don't have culture anymore, how can we call ourselves First Nations people? It's
649
scary.

291 At the heart of the threat to Ailan Kastom is the loss of Torres Strait Islanders’ connection

to their ancestors. The reverence held for ancestral spirits is clear:

[The Ancestors are] giving us who we are today to identify ourself. They are the people,
most important people for us.®>

If we lost Warul Kawa, we would lose our spiritual connection to the ancestors. We
wouldn’t be able to do our spiritual business anymore. It would be like losing our version
of heaven. It would be like killing all the people in the community and their spiritual
ancestors. The people on Boigu are very worried to protect Warul Kawa.®!

Flooding and erosion of the cemetery causes a lot of sadness in the community. If we do
not know where our ancestors are, we cannot talk to them properly. We are worried that
our ancestors won’t be safe to rest in the future.®>

Culture was given to us as a gift, as a gift to pass on. It wasn't a gift that we take to the
grave with us. That's — culture, I mean, like, language, cultural practice, law protocol. So
culture given to us is a gift from our ancestors, our fathers, our uncles. They gave it to us
so that we could preserve it and pass it on, so that the generations to come will have the
same knowledge that we have. If we're not doing that, then — if I am not doing that, then I
am disobeying why culture is there for the first place.®*

They are the authority. We’ve got that respect. It’s about the kinship, the links that we have
when we visiting.*

One of the saddest things for me is that the old people, who are asleep now, are being made
weak by the erosion. That's why we hold on to them. ... I always say esso (thank you)
because I'm walking forward and need them to show me things.®**

292 Consequently, the threat of harm to the spiritual world is akin to the threat of harm to

Torres Strait Islanders:°°

648

649
650
651
652
653
654
655
656

APP.0001.0012.0004 5 June 2023, Uncle Fred, T93:11-16, see also APP.0001.0012.0007 6 June 2023, Uncle Fred

and Uncle Pabai, T110:27-37.

APP.0001.0009.0013 Affidavit of Uncle Laurie [47].
APP.0001.0012.0004 5 June 2023, Uncle Pabai, T60:11-14.
APP.0001.0009.0008 Affidavit of Uncle Pabai [191].
APP.0001.0009.0008 Affidavit of Uncle Pabai [88].
APP.0001.0012.0005 8 June 2023, Uncle Laurie, T205:6-14.
APP.0001.0012.0006 13 June 2023, Aunty Jen, T569:26-30.
APP.0001.0009.0007 Affidavit of Uncle Herbert [53].

As submitted during the November hearings (TRN.0017.1379 21 November 2023, T1420), the fears cited are not
adduced to prove a causal connection between climate change and an attack from spirits or daily deaths. They are

evidence of the customary beliefs of such consequences, but this does not diminish the weight that should be
attributed to these genuinely held fears in assessing the magnitude of the risk of harm to 4ilan Kastom.
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Warul Kawa is ... our spiritual land. If we’re going to lose all that, we believe that all the
spiritual ancestors will attack us. They will turn back on us.%’

If the cemetery or the sacred trees were gone, that would bring disaster to Boigu. Our
people will die every day. It would be a bad omen.**

293 1t is therefore indisputable that the magnitude of the risk facing Torres Strait Islanders

from climate change is genuinely existential, stemming not only from the threat to

physically exist on their homelands, but to the very existence of their Ailan Kastom.

Frequency of harm

294 At all material times, the frequency of climate change impacts — and therefore harm to

295

296

Torres Strait Islanders — from the risk of the Commonwealth not taking care was

projected to, and will continue to, increase.

As above at [47.6], there is an approximately linear relationship between increases in
global temperature and the frequency and intensity of extreme temperatures, heatwaves,
weather conditions conducive to bushfires, extreme daily rainfall, drought and coastal
storm surges.®® The Commonwealth admits that climate change is responsible for the
increased frequency, size and intensity of extreme weather events since 1850-1900.%° It
admits a correlation between an increase in global mean temperature and global average
ocean surface temperature, the melting of ice on land and sea and permafrost, changing
precipitation patterns, sea level rise and inundation of coastal lands, increases in the
frequency and intensity of extreme weather events, harm and destruction of ecosystems

and non-human species, and various health-related impacts.®°!

The Commonwealth’s own agencies have also reported on the increased frequency of
harm projected by climate change. For example, in 2018, the BOM and CSIRO’s State
of the Climate report noted Australia is expected to experience more frequent, extensive,
intense and longer-lasting marine heatwaves, suggesting in turn more frequent and severe
bleaching events on the Great Barrier Reef, and potentially the loss of many types of
coral throughout the tropical reef systems of Australia and globally.®®> The 2020 report

projected for most of the Australian coast, extreme sea levels that had a probability of

657
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662

APP.0001.0009.0008 Affidavit of Uncle Pabai [192].

APP.0001.0009.0004 Affidavit of Uncle Fred [51].

APP.0001.0003.0093 Exhibit A40, Karoly Report [57].

APP.0001.0015.0003 3FASOC [25(e)]; Defence [25(e)].

APP.0001.0015.0003 3FASOC [10]; CRT.2000.0003.0001 Defence [10], [11(b)]. See above at [45].
APP.0001.0003.0008 BOM and CSIRO, State of the Global Climate 2018 [ 0021].
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occurring once in a hundred years were now projected to become an annual event by the

end of the century with lower emissions, and by mid-century for higher emissions.*®

297 The increased frequency of harm to Torres Strait Islanders from the risk in question is

supported by the evidence of Professor Church, Mr Bettington and Professor Karoly.5%*
For example, on Boigu and Saibai, the frequency of inundation events with significant
consequences for local communities has increased considerably since 1900, thereby
reducing the habitability of these islands.®®> The devastating effects are only projected to

increase in frequency into the future.®¢

Imminence of harm

298 Here, the Court has witnessed and heard evidence of rapid damage to the lands and waters
of the Torres Strait from climate change, which has harmed and will continue to harm

Torres Strait Islanders. As noted by her Honour (then) Justice Mortimer:

‘There is no denying the unremitting march of the sea onto the islands of the Torres Strait.
The reality for the people of the Torres Strait is that they risk losing their way of life, their
homes, their gardens, the resources of the sea on which they have always depended and
the graves of their ancestors. ... the reality facing Torres Strait Islanders gives this

proceeding some considerable urgency. %¢7

299 The first UNEP Emissions Gap report in 20108 and each annual report since has
identified the insufficiency of emissions reductions and consequential global warming.
The 2014 report made it clear that additional emissions reductions were required to stay
within 2°C global warming,%® and “immediate and stringent” reductions to stay within
1.5°C warming.®’® In 2021 UNEP reported that there was a fifty-fifty chance of the
global temperature increase exceeding 1.5°C in the next two decades, and without
immediate, rapid and large-scale reductions in GHG emissions, limiting warming to

1.5°C or even 2°C by the end of the century will be beyond reach.®’! The most recent

663 APP.0001.0003.0009 BOM and CSIRO, State of the Global Climate 2020 [_0021].

664 See above at [47.5(c)] (Professor Church on frequency of extreme weather events from sea level rise); [56]-[66]
(Professor Church and Mr Bettington on frequency of flooding events from sea level rise).

665 See above at [66.2].

666 See above at [90]-[92] (Professor Church on future frequency of extreme weather events from sea level rise
globally); [96] (Mr Bettington on projected inundation events in the Torres Strait).

667 APP.0001.0020.0201 Pabai v Commonwealth of Australia [2022] FCA 836, [28]-[29].

668 EVI.2001.0005.3414 UNEP Emissions Gap Report 2010.

669 APP.0001.0007.0169 UNEP Emissions Gap Report 2014, 19 [ _0046].

670 APP.0001.0007.0169 UNEP Emissions Gap Report 2014, 18 [ _0045].

671 APP.0001.0004.0012 UNEP Emissions Gap Report 2021, [.0030].
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300

301

UNEP Emissions Gap report stated that failure to bring global GHG emissions in 2030
below the levels implied by current NDCs will make it impossible to limit warming to
1.5°C with no or limited overshoot and strongly increase the challenge of limiting
warming to 2°C.%72 The increasing urgency of action called for in these reports highlights

the imminence of harm.

The bi-annual BOM and CSIRO State of the Climate reports have also reported on the
imminence of global temperature increase, resulting in harm to Torres Strait Islanders.

In 2012, for example, it said Australian average temperatures are projected to rise by 0.6

to 1.5 °C by 2030 when compared with the climate of 1980 to 1999.7

The evidence referenced in the climate section above at [52]-[81] sets out that the Torres
Strait is already experiencing harm from climate and change and the dire consequences
of failing to keep global temperature increase to 1.5°C. Harm is not only imminent — it is

already being felt.

Burden of taking precautions

302

303

The Court must also consider the burden (that is, the expense, difficulty, and
inconvenience), of taking precautions to avoid the risk of harm in assessing the response

of a reasonable actor in the position of the respondent.®’*

Ordinarily, the standard of care imposed upon a defendant is an objective standard to take
reasonable care, which does not fluctuate depending upon the subjective attributes of the
defendant.®”> However, it has been recognised that in the case of defendant public
authorities, financial constraints and budgetary imperatives may fall for consideration
when determining breach of a duty of care.’”® In this regard, the standard of care
applicable to a private individual or corporation differs from that applicable to a public

authority.%”” Nevertheless, the essential lodestar remains reasonableness.

672
673
674
675
676

677

APP.0001.0019.0006 UNEP Emission Gap Report 2023, 16.

APP.0001.0003.0005 BOM and CSIRO, State of the Global Climate 2012, [ _0010].

APP.0001.0021.0006 CLA s 9(2)(c); APP.0001.0020.0191 Shirt, 47 (Mason ).

See, for example, APP.0001.0020.0076 Imbree v McNeilly [2008] HCA 40; (2008) 236 CLR 510.
APP.0001.0020.0025 Brodie v Singleton Shire Council [2001] HCA 29; (2001) 206 CLR 512, [104] (Gaudron,
McHugh and Gummow JJ); APP.0001.0020.0131 Pyrenees Shire Council v Day [1998] HCA 3; (1998) 192 CLR
330, [183] (Gummow J).

APP.0001.0020.0140 Roads and Traffic Authority (NSW) v Refrigerated Roadways Pty Ltd [2009] NSWCA 263;
(2009) 77 NSWLR 360, [263]-[265].
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304

305

As expanded on further below at [359]-[368], the Applicants accept that the standard of
care imposed upon the Commonwealth may ultimately require consideration of
competing resource and policy demands.®”® However, the precautions that the reasonable
person in the Commonwealth’s position would take in order to mitigate against the severe
current and projected impacts of climate change on Torres Strait Islanders do not require
such paradigmatic resource allocation or policy decisions as to weigh against the alleged

standard of care, or prohibit the Court from adjudicating the Applicants’ claim.

As expanded upon further at [346] below, the Applicants submit that such precautions

involve, having regard to the best available science:

305.1 identification of climate change impacts in the Torres Strait; the risk, scope
and severity of those impacts; a global temperature limit to prevent the most
dangerous of those impacts; and a corresponding best available science target;

and

305.2 implementation of measures to reduce emissions consistent with that target.

306 A person ‘in the position of” the Commonwealth is that of a developed international state

actor who, at all material times:
306.1 was a member of the UNFCCC, ¢’ UNEP, % IPCC®®! and WMO;%%?

306.2 had its own agencies responsible for scientific research®® and weather,

climate and water;®®* and

306.3 received expert advice on climate change policy and mitigation initiatives

from an independent statutory body.®%°

678

679
680
681
682
683
684
685

The Applicants accept that the Commonwealth writ large, although not a ‘public or other authority’ as defined in s
34 of the APP.0001.0021.0006 CLA (see [172] above), may nonetheless be subject to the standard of care ascribed
to ‘public authorities’ in the context of considering the burden of taking precautions against a risk of harm.
APP.0001.0015.0003 3FASOC and CRT.2000.0003.0001 Defence [33].

See https://www.unep.org/cpr/member-states-directory.

APP.0001.0015.0003 3FASOC and CRT.2000.0003.0001 Defence [13].

APP.0001.0015.0003 3FASOC and CRT.2000.0003.0001 Defence [16].

CSIRO, see APP.0001.0015.0003 3FASOC [18].

BOM, see APP.0001.0015.0003 3FASOC and CRT.2000.0003.0001 Defence [19].

CCA, see APP.0001.0015.0003 3FASOC and CRT.2000.0003.0001 Defence [21].
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307 These circumstances would guarantee the reasonable person in the position of the
Commonwealth with ready access to the best available science and other information

required to take the precautions listed above:

307.1 The current and projected impacts of climate change in the Torres Strait
Islands and small and low lying islands are contained in reports of the IPCC,

CSIRO and BOM. %8¢

307.2 Similarly, the risk, scope and severity of those impacts as discussed at
[83]-[113], [281]-[285], and [294]-[301] above is available from the same

sources. %7

307.3 As the severity of the impacts correlate to global temperature increase, this
material also enables one to readily determine a global temperature limit

necessary to prevent the most dangerous of these impacts.

307.4 Further, the IPCC, UNEP and CCA contain comprehensive information
about global and domestic CO> budgets which provides methodologies to

identify a target reflecting the global temperature limit above.*®

308 It therefore cannot be said that a reasonable state in the position of the Commonwealth
would be burdened by taking the above precautions. In respect of the stated precaution

to implement measures to reduce emissions consistent with the target above:

308.1 As discussed below at [333], the objective of the UNFCCC is to prevent dangerous
climate change. The Paris Agreement, established to enhance the implementation
and objective of the UNFCCC, requires member states to set emissions reduction

targets as part of achieving its objective.

308.2 The setting of GHG emissions reduction targets based on best available science
involves no greater expense, difficulty or inconvenience than the setting of targets
formulated without reference to the science. This is particularly so in circumstances
where a reasonable person in the position of the Commonwealth has access to and

knowledge of that science. Accordingly, the ‘burden’ in respect of setting an

686 See, for example APP.0001.0003.0093 Exhibit A40, Karoly Report [64]-[77].
687 See, for example APP.0001.0003.0093 Exhibit A40, Karoly Report [64]-[77].
688 APP.0001.0009.0001 Exhibit A45, Meinshausen Report.
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appropriate target is a neutral factor in assessing the reasonable response to the risk

of harm.

308.31If, contrary to the Applicants’ submission, the Court determines that it must

consider the burden of implementing a best available science target, then that
consideration should include the expense, difficulty and inconvenience of taking
inadequate implementation precautions. This would involve consideration of the
burdens imposed on the Commonwealth in the event of exceeding the global
temperature limit. Failing to achieve the global temperature limit will have
fundamental impacts on Torres Strait Islanders’ ability to live on their ancestral
homelands of 65,000 years, and to continue to practice culture (see above at [236]-
[167]). The burden on the Commonwealth’s resources of responding to further
detrimental impacts of climate change on Torres Strait Islanders (for example,
infrastructure damage, displacement and relocation) should therefore be factored

into this consideration.

Social utility of activity causing risk

309 Section 9(2)(d) of the CLA requires the Court to take into account the social utility of the

310

of those agreements.

activity that creates the risk of harm when deciding whether a reasonable person would
take precautions against the risk of harm. Ordinarily, a higher social utility of the activity

creating the risk will weigh in favour of a lower standard of care.®®’

The Commonwealth has weighed in on this balancing in its decision to commit to and
implement the Paris Agreement. Through its conduct of becoming a signatory to the
UNFCCC and Paris Agreement, it has already determined the social utility of mitigating

climate change through setting a GHG emissions reduction target according to the terms

690

689

690

See, for example, APP.0001.0020.0202 Roman Catholic Church Trustees for the Diocese of Canberra and Goulburn
v Hadba [2005] HCA 31; 2(2005) 21 CLR 161, [25].

Article 4(2)(a) of the UNFCCC (APP.0001.0003.0016) commits the Commonwealth to “mitigate[e] climate change,
by limiting its anthropogenic emissions of greenhouse gases”. Article 2(1)(a) of the Paris Agreement commits the
Commonwealth to “holding the increase in the global average temperature to well below 2°C above pre-industrial
levels and pursuing efforts to limit the temperature increase to 1.5°C above pre-industrial levels, recognizing that this
would significantly reduce the risks and impacts of climate change”.
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Additional considerations: best available science

311 Devising an appropriate response to avoid the risks of climate change requires an
understanding of multiple scientific disciplines and technical expertise. The standard of
care to which the Commonwealth is to be held should therefore be ascertained with
reference to the application of an appropriate quality of scientific expertise. As Brennan
and Dawson JJ observed in Papatonakis v Australian Telecommunications

6

Commission,*! a reasonably prudent defendant:

...does not merely rely on his judgment and skill in a situation where technical expertise
which he does not possess is required. He should obtain and follow proper technical advice
or employ a qualified person to perform repairs requiring expert skill. If he meddles
himself, he cannot complain if the standards of care and foreseeability of injury which the
law exacts of him are not those of the hypothetical person on a hypothetical Bondi tram
or Clapham omnibus but those of the "ordinary skilled (person) exercising and professing
to have that special skill.”

(citations omitted)

312 The Court should therefore factor into its ‘calculus’ the quality of the scientific
knowledge on which the reasonable state in the Commonwealth’s position would have
formulated a response to the foreseeable risk. The Applicants submit that, the while a
range of reasonable responses were and are available to the Commonwealth, the ordinary
informed state would utilise the best available science in formulating its response. That

the best available science should guide the standard of care is derived logically from:
312.1 The availability to a person in the position of the Commonwealth of:

(a) comprehensive, rigorously reviewed, and near-universally approved reports
of the IPCC on the most up-to-date peer-reviewed scientific literature on
climate change, including assessments of the degree of agreement on critical

scientific issues; and

(b) the further sources of best available science contained in reports of the WMO,
UNEP, CSIRO, BOM and CCA.

312.2The foundation of the best available science (contained in IPCC reports) in the

international consensus on responding to climate change.

91 APP.0001.0020.0119 [1985] HCA 3; 156 CLR 7, 36 (Deane J).
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The best available science

313

314

315

316

317

In 1988, the WMO and the UNEP set up the IPCC, a scientific intergovernmental body
open to all members of the United Nations.%> The IPCC studies and assesses the most
recent scientific, technical, and socio-economic information relevant to the
understanding of climate change. The IPCC’s work is produced by dedicated working
groups in reports drafted by a team of authors from member countries. Reports are peer
reviewed by experts, and government representatives from member countries approve
line-by-line the Summary for Policymakers that accompanies each report, which distils

the main findings of the underlying report.5%?

The evidence before the Court is that:

The very best of the ‘best available science’ in the context of climate change is provided
by the comprehensive and lengthy Assessment Reports of the IPCC ... The four volumes
of the IPCC Assessment Reports comprise its synthesis report and the reports of its three
Working Groups, each of which have different emphases: (1) the Physical Science Basis
of Climate Change, (2) Climate Change Impacts, Adaptation and Vulnerability and (3)
Mitigation of Climate Change.**

As set out above at [307.1]-[307.3] the best available science from the IPCC, CSIRO and
BOM includes information on the current and projected impacts of climate change in the
Torres Strait, the risk, scope, severity of these impacts, and the global temperature

increase necessary to prevent or minimise the most dangerous of them.

Further, as set out above at [307.1]-[307.3], the IPCC, UNEP and CCA contain
comprehensive information about global and domestic CO: budgets, including

methodologies to identify a target reflecting the global temperature limit above.

The Commonwealth knew of the assessment of the extent of scientific consensus in
relation to the risks and projected impacts of climate change, including the risks and
impacts of climate change for small and low-lying islands, and the assessments of the

various emissions pathways published in the following best available science reports:

692
693

694

CRT.2000.0003.0001 Defence [14].

APP.0001.0015.0003 3FASOC [15], CRT.2000.0003.0001 Defence [15]. See also TRN.0010.0920 9 November
2023, Professor Karoly, T956:5-17.

APP.0001.0003.0093 Professor Karoly report [8].
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317.11PCC Fifth Assessment Report, the IPCC Special Report on the Ocean, the IPCC
Special Report on 1.5 °C and the IPCC Sixth Assessment Report;®*>

317.2CCA, Reducing Australia’s Greenhouse Gas Emissions — Targets and Progress

Review: Final Report 2014;%%
317.3 UNEP Emissions Gap Report 2020;%°7 and
317.4WMO State of the Global Climate in 2020.%

on or around the date of their publication. Again, it is assumed the Respondent was

similarly aware of previous reports from these sources at the time of their publication.

318 The evidence from the two fact witnesses called by the Commonwealth in relation to the
setting of its emissions reduction targets, Kelly Pearce and Julia Gardiner, also made

clear that the Commonwealth was aware of the best available science.®”’

Best available science to identify global temperature increase to prevent dangerous impacts
of climate change in the Torres Strait

319 The Applicants submit that the following best available science informs the standard of
care steps at paragraph 82(a)-(c) of their pleading.

320 The best available science on the current and projected impacts of climate change in the
Torres Strait and their risk, scope and severity was as reported in the ‘State of the

Climate’ reports of Commonwealth agencies BOM and CSIRO (see above at [228]).

321 From as early as 2007, it was already well understood that low-lying islands were
particularly vulnerable to the impacts of climate change,’” and sea level rise was
projected to increase around the small islands of the Pacific.”’! In its AR4 WG2 report,

the IPCC represented the increasing risks to ecosystems in Figure 4.4, noting an increase

095 CRT.2000.0003.0001 Defence [77(b)(iii), (vi), (vii), (xi)]; APP.0001.0004.0013; APP.0001.0007.0116;
APP.0001.0007.0112; APP.0001.0007.0118; APP.0001.0007.0113; EV1.2002.0004.2977.

696 CRT.2000.0003.0001 Defence [77(b)(ii)]; APP.0001.0004.0015.

097 CRT.2000.0003.0001 Defence [77(b)(viii)]; APP.0001.0007.0174.

698 CRT.2000.0003.0001 Defence [77(b)(ix)]; APP.0001.0003.0012.

699 See TRN.0018.1455 22 November 2023, Kelly Pearce, T1467:30-1468:46; TRN.0016.1342 20 November 2023,
Julia Gardiner, T1349:33-1350:4.

700 APP.0001.0019.0010 AR4 WG2, Ch 16, 689 [ _0699].

701 APP.0001.0019.0011 AR4 WG1, Chl1,p909 [ 0919]11.9.
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of 1.5°C would see all corals reefs bleached and 9-31% of species committed to

extinction.”??

2701 vopoes ‘L00Z “1E 18 [yeepy oS 865 ‘0L anbly L0z e 19 Jyesyy wow BIER [1E) eryea DOLZ Sl O

JUEISVOD JdEy sEm QoL Z Jeed ey puoteq Surasog sAJEDE BBYM ‘OUEUEIE |G DEQUSIXS UE (I} DUE OUEUEIS SLVESILLE Zy 81 (1) 0] Sesu0dsar Uealy
JRPOL-FIME PEIEINLIE B BE UMOYS T )0 aNBA DEjIEde a4 JO UDNoAs B4niny eyl 40 SNCIREES JAMer PuR Jeyliy 10 sedwese Gumaodd
gL ey F 00 (e 18 yaapy) ey IsurefiE sunjRsediua] JO UONMoAR &Irpry efqyssod Syl jo Sejcuwexe epracud sauno Al oM 8yl (og aunbiy
2002 “IE 18 yUBQURLL OS|E 885 ‘I002 VB I8 UBYOLE) S00Z-006 | POURd By JOj SEIEWIOUE SIMIEJSTLLIE] DRSSO SMOWS AN PR 8UL T
oueydzoune Buysy o S3oeye reayeuey ArEjusjod ey sjuerd soy 1o fuoiisodep veboau se yans) vognyod ‘ebueys swyfies sy ‘SUDISEALY Seoeds
uaye ‘voneiuanbey edesspus ‘Uogongsep JENGRY ‘BLSeBY-IaA0 of 8P Seneds 1o 5es5e0s ABIoWE JO JWN0DIE GYE] JOU O SITRduUl aSey] IBY]
S)OU O] JUBLIOTWT S 3 (L F MpUsddy DUB [F BIGR] U DESN 8 SIBQLUNL JUSAS DUE LOBLODR) BIRLLITD [RUISMOLY-BUd O) SATRIR 7 ‘BEL BN BiediLiAg]
[ENULE WESLY [BqoyD JO Sjana) JURMID J0f SIWaIs 5008 uo s1aeduy alueyd aIBLnI fEINLD O] @8N0 SYSU Dejdalmd Jo wnpuaduio)) b ainbly

JBaA

ooez 00Zz QoLe 000z 0061
.. . Il i | 1 1 L Il | 1 1 L m..cl

oo

z° SUEUNoWw ou suogouxs ussguydury | 50
i - w Buiaes)y g8 |EI00 pEsERIL|
iep f|Busesusu swepsfisoos Jejod

| ¥ z:_ﬂtnm:rqﬂhmpm:fmmlﬁmﬁﬂn._
humm EEEEHE&E&E.@

u_._ =y i PeyIEE] SJ58) EI03 Iy
SI—EL m |PUBELSSNT) EE!! JSEUGILIED JO 95 [ {7 JO S5O

- 51

.n_l-." H “Bouy 5 U squB)d SIWSPUB JO SSOf % LG-LY

(D) 1V

(BN -aud anoge

APP.0001.0019.0010 AR4 WG2, Ch 4, 240 [_0250], Figure 4.4.
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322 From at least 2014, the best available science as reported by the IPCC has been that the

maximum limit on global temperature increase necessary to avoid the worst impacts of

climate change on small and low lying islands is 1.5°C.

322.11n 2014, the IPCC found in its AR5 reports:

(a)

(b)

(c)

(d)

(e)

There was medium confidence that risks relating to extreme weather events,
including coastal flooding and heatwaves, are high at a global temperature
increase of approximately 1.85°C. There was high confidence that these risks

increase further at higher temperatures.”®

Even with adaptation measures, warming at 2°C would lead to risks to coastal

infrastructure and low-lying ecosystems significantly higher risks than at

1.5°C.7

Risks to coral reef systems in Australia were “medium” to “high” in the near

term at 1.5°C and approaching “very high” at 2°C.7%

The impacts of climate change involving risks to unique and threatened
systems and risks associated with extreme weather events — like those in the
Torres Strait — were moderate to high at temperatures 1°C to 2°C above pre-

industrial levels.”%

Risks of tipping points ‘increase at a steepening rate under an additional

warming of 1 to 2°C and become high above 3°C, due to the potential for

large and irreversible sea level rise from ice sheet loss.””"

322.21n 2018, the global temperature limit of 1.5 to avoid the worst impacts of climate

change on small and low lying islands was made even clearer by the IPCC’s Special

Report on 1.5°C, which found:

703

704
705
706
707

APP.0001.0004.0005 AR5 WQG2 Part A, Summary for Policymakers, 12, Box SPM,1. See also AR5 Synthesis
Report, Summary for Policymakers, 2 [ 0017], 1.1: ‘The globally averaged combined land and ocean surface
temperature data as calculated by a linear trend show a warming of 0.85 [0.65 to 1.06] °C 2 over the period 1880 to

2012°.

APP.0001.0004.0006 AR5 WG2 Part B, Ch 25, 1411, Table 25-8.
APP.0001.0004.0006 AR5 WG2 Part B, Ch 25, 1411, Table 25-8.
APP.0001.0007.0115 IPCC, 2014, AR5 Synthesis Report, 19.
APP.0001.0007.0115 IPCC, 2014, ARS Synthesis Report, 72, Box 2.4.
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(a) The change in risk when moving from 1.5°C to 2°C was particularly high for

708

small islands,”™® which are very sensitive to coastal climate change and other

stressors such as oceanic warming, sea level rise, (resulting in salinisation,

flooding and erosion), cyclones and mass coral bleaching and mortality.”®

(b) There was high confidence that 'impacts associated with sea level rise and
changes to the salinity of coastal groundwater, increased flooding and damage
to infrastructure, are projected to be critically important in vulnerable
environments, such as small islands, low-lying coasts and deltas, at global

warming of 1.5°C and 2°C’.1°

(c) Small islands were projected with high confidence to experience ‘multiple
inter-related risks at 1.5°C of global warming that will increase with warming
of 2°C and higher levels’, with climate hazards at 1.5°C projected to be lower
than at 2°C. There was high confidence of increased long-term risks of coastal
flooding and impacts on populations, infrastructures and assets, and risks

across marine ecosystems at 1.5°C.7!!

(d) ‘Even at 1.5°C of global warming, the compounding impacts of changes in
rainfall, temperature, tropical cyclones and sea level are likely to be
significant across multiple natural and human systems’, with potential

benefits to small islands from avoided risks at 1.5°C versus 2°C.7!?

(¢) There was medium confidence of higher risks to marine systems and
associated livelihoods at 2°C compared to 1.5°C. At 1.5°C, approximately
70-90% of global coral reefs are projected to be at risk of long-term
degradation due to coral bleaching, with these values increasing to 99% at

2OC.713

322.3The IPCC released its Special Report on the Ocean and Cryosphere in a Changing
Climate in 2020. It outlined risks posed by sea level rise and associated impacts,

reiterating a 1.5°C global temperature limit for small and low-lying islands. For

708
709
710
711
712
713

APP.0001.0007.0116 IPCC, 2018: Global Warming of 1.5°C (2018), 246, Table 3.5.
APP.0001.0007.0116 IPCC, 2018: Global Warming of 1.5°C (2018), 232.
APP.0001.0007.0116 IPCC, 2018: Global Warming of 1.5°C (2018) 181.
APP.0001.0007.0116 IPCC, 2018: Global Warming of 1.5°C (2018),181.
APP.0001.0007.0116 IPCC, 2018: Global Warming of 1.5°C (2018), 260.
APP.0001.0007.0116 IPCC, 2018: Global Warming of 1.5°C (2018), 246, Table 3.5.
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example, it found with high confidence that almost all warm-water coral reefs were
projected to suffer significant losses of area and local extinctions at 1.5°C. There
was high confidence that species composition and diversity of remaining reef

communities is projected to differ from present-day reefs.”'*

322.4Between August 2021 and March 2023, the IPCC released its AR6 reports, further
reinforcing the conclusion that the global temperature limit to avoid the worst

impacts of climate change on small and low lying islands was 1.5°C. It found:

(a) ‘The reduced habitability of small islands is an overarching significant risk
caused by a combination of several key risks facing most small islands even
under a global temperature scenario of 1.5°C (high confidence). These are
loss of marine and coastal biodiversity and ecosystem services; submergence
of reef islands; loss of terrestrial biodiversity and ecosystem services; water
insecurity; destruction of settlements and infrastructure; degradation of health
and well-being; economic decline and livelihood failure); and loss of cultural
resources and heritage. Climate-related ocean changes, including those for
slow-onset events, and changes in extreme events are projected to cause

and/or amplify Keys Risks in most small islands.”’!?

(b) Above 1.5°C of global warming, limited freshwater resources posed potential

hard adaptation limits for small islands.”®

(c) Interrestrial ecosystems, 3 to 14% of the tens of thousands of species assessed
would likely face a very high risk of extinction at 1.5°C. There was high
confidence that coral reefs were projected to decline by a further 70-90% at

1.5°C.""7

(d) The risk of exceeding critical thresholds (tipping points) is much lower in a

world where global temperature increase is less than 1.5°C."!%

714
715
716
717
718

APP.0001.0004.0013 IPCC, Special Report on the Ocean and Cryosphere in a Changing Climate, [.0034].
APP.0001.0007.0118 2022, IPCC, AR6, WG2, Ch 15, 2046.

EVI1.2002.0004.2977 IPCC, 2023, AR6 Synthesis Report Summary for Policymakers, 19[.3011].
EVI1.2002.0004.2977 IPCC, 2023, AR6 Synthesis Report Summary for Policymakers, 71 [.3063].
APP.0001.0007.0112 IPCC, AR6, WG1, Summary for Policymakers, 4.

134

VID622/2021 Pabai & Kabai v Commonwealth of Australia | Applicants’ Closing Submissions



323

The findings of IPCC were considered by the Belgian Court of Appeal in the recent
decision of VZW Klimaatzaak v Kingdom of Belgium & Others (Klimaatzaak Appeal),’"’
which considered a global temperature increase generally (not low-lying islands
specifically). It was noted that “each new IPCC report showed that the situation was
worsening more significantly and more rapidly than expected” and that by 2018 at the

latest, it was apparent that global warming should be limited to 1.5°C.7°

Best available science to identify and implement target consistent with global temperature

increase to prevent dangerous impacts of climate change in the Torres Strait

324

325

326

327

328

The Applicants submit that the following best available science informs the standard of

care steps at paragraph 82(d) and (f) of their pleading.

From at least 2014, the best available science on the ability to calculate and distribute

CO; budgets has been reported by the IPCC (as set out above at [120]) and the CCA.

In 2014, the CCA released “Reducing Australia’s GHG emissions — Targets and
Progress Review — Final Report”.”*! It considered and canvassed different targets, but
ultimately recommended setting a target of between 40 and 60 per cent below 2000 levels
by 2030 (and a national emissions budget for 2013-2050 of 10,100 MtCO2e).”**> The
report noted that global GHG emissions need to be reduced substantially in order to keep
global temperature increase well below 2°C, and that a significant proportion of the

global budget calculated for 2000-2050 had been used already.’”

The Applicants have put forward further evidence as to various methods by which a
national GHG emissions target can be formulated consistent with the global temperature
limit: equal per capita, historical responsibility, and grandfathering. Professor

Meinshausen notes that grandfathering does not include considerations of equity.’**

A reasonable actor in the Commonwealth’s position, having regard to the probability and

magnitude of the risks of climate change, would have adopted one of the accepted

719
720
721
722

723

724

APP.0001.0020.0175 VZW Klimaatzaak v Kingdom of Belgium & others (2023),

APP.0001.0020.0175 VZW Klimaatzaak v Kingdom of Belgium & others (2023), [203].

APP.0001.0004.0015 Reducing Australia’s Greenhouse Gas Emissions — Targets and Progress Review (2014).
APP.0001.0004.0015 Reducing Australia’s Greenhouse Gas Emissions — Targets and Progress Review (2014),
[0011].

APP.0001.0004.0015 Reducing Australia’s Greenhouse Gas Emissions — Targets and Progress Review (2014),
[0011].

APP.0001.0009.0001 Exhibit A45, Meinshausen Report [57].
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methodologies for allocation of remaining cumulative GHG emissions. At an absolute
minimum, a reasonable actor in the Commonwealth’s position would have used some
method for ascertaining a national budget consistent with the global temperature limit
and in accordance with the best available science. The evidence of Professor
Meinshausen is evidence that this could have been done — and that the CCA provided
one such calculation based upon the grandfathering methodology most favourable to

Australia.

329 Understood in this way, the standard of care posited by the Applicants does not require
the Court to examine matters of ‘high policy’, such as to constitute an unacceptable
intrusion upon executive decision-making. The standard of care retains for the
Commonwealth an area within which it might make a choice, based upon public interest
and policy considerations, as to how best to identify a national GHG emissions target.
What is required — what a reasonable person in the Commonwealth’s position would do
— 1is the broader step of identifying a target that reflects the best available science on the

global temperature limit.

Best available science as the basis for international consensus in responding to climate

change

330 The standard of knowledge to be utilised by the reasonable state in formulating its
response to the dangers posed by climate change — the best available science above — is
reflected in the international consensus reached by way of the UNFCCC and Paris

Agreement.

331 The Commonwealth knew of the assessment of the extent of scientific consensus in
relation to the risks and projected impacts of climate change, including the risks and
impacts of climate change for small and low-lying islands, and the assessments of the

various emissions pathways published in the following:
331.1UNFCCC;"™*

331.2UNFCCC Report on the Structured Expert Dialogue on the 2013-2015 Review; 7%

75 CRT.2000.0003.0001 Defence [77(b)(i)]; APP.0001.0003.0016.
726 CRT.2000.0003.0001 Defence [77(b)(iv)]; APP.0001.0007.0173.
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331.3 Paris Agreement.”?’

332 In circumstances where almost all states in the world — including Australia — have
committed to the UNFCCC and Paris Agreement in order to address climate change, the
standards set out in those instruments must reflect the minimum standard expected of the
reasonable state in its response to the dangers posed by climate change. It is instructive
that Australia as a party to both the UNFCCC and Paris Agreement has itself committed
to the duties set out therein and must therefore be taken to accept the reasonableness of
the standard articulated in these instruments against which fulfilment of those duties is
to be measured. As set out below, the relevant standard articulated in these instruments

1s the ‘best available science’.

333 The UNFCCC was adopted in 1992 and entered into force in Australia on 21 March
1994.728 Article 2 defines its ultimate objective as achieving stabilization of GHG
concentrations in the atmosphere “at a level that would prevent dangerous anthropogenic
interference with the climate system”.”? Australia is an Annex I party to the UNFCCC,
which commits the Commonwealth and other similar developed countries to limit their

GHG emissions, calculated in accordance with the best available science, as specified in
Art 4(2):
The developed country Parties and other Parties included in Annex I commit themselves
specifically as provided for in the following:

(a) Each of these Parties shall adopt national policies and take corresponding measures on
the mitigation of climate change, by limiting its anthropogenic emissions of greenhouse
gases and protecting and enhancing its greenhouse gas sinks and reservoirs. ...

(b) In order to promote progress to this end, each of these Parties shall communicate, ...
detailed information on its policies and measures referred to in subparagraph (a) above,
as well as on its resulting projected anthropogenic emissions ... of greenhouse gases

(c) Calculations of emissions ... of greenhouse gases for the purposes of subparagraph (b)
above should take into account the best available scientific knowledge....

[Emphasis added]

334 From as early as 2010 at COP16 in Cancun, the parties to the UNFCCC noted the need

to consider ‘strengthening the long-term global goal on the basis of the best available

77 CRT.2000.0003.0001 Defence [77(b)(v)]; APP.0001.0006.0017.
78 APP.0001.0015.0003 3FASOC [32]; CRT.2000.0003.0001 Defence [32].
729 APP.0001.0003.0016.
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335

336

337

scientific knowledge, including in relation to a global average temperature rise of
1.5°C.”"3% The parties decided to periodically review the adequacy of the long-term
global goal of 2°C."*!

In 2012, at COP18 in Doha, the UNFCCC parties resolved to undertake a review to
consider strengthening the long-term global temperature limit goal of below 2°C above
pre-industrial levels on the basis of the best available scientific knowledge, including in
relation to a global average temperature rise of 1.5 °C.”*? The Parties resolved to engage
in a “structured expert dialogue,” which “should be conducted in a transparent manner
and with the full participation of Parties.””** As such, Australia would have been involved
as part of the review and would have been aware of the scientific information being

presented by the relevant experts.

On 4 May 2015, the UNFCCC published the Report on the Structured Expert Dialogue
on the 2013-2015 Review.”** It found, confirming the best available science above, that
a maximum global temperature increase of 1.5°C posed less severe projected impacts of
climate change in low-lying islands such as the Torres Strait Islands compared to greater

maximum global temperatures:

Experts emphasized the high likelihood of meaningful differences between 1.5 °C and 2°C
of warming regarding the level of risk from ocean acidification and of extreme events or
tipping points, because impacts are already occurring at the current levels of warming;
risks will increase with further temperature rise. In particular, experts from the IPCC ...
indicated that the difference in projected risks between 1.5 °C and 2 °C of warming is
significant for highly temperature-sensitive systems, such as the polar regions, high
mountains and the tropics, as well as for some other regions, in particular low-lying
coastal regions.”’*

Regarding the best available science on identifying carbon budgets consistent with

certain global temperature increases, the report stated:

In terms of reducing global GHG emissions in order to limit global warming, the IPCC
showed that the cumulative amount of total anthropogenic CO2 the world can emit is
limited. There is an approximately linear relationship between cumulative total
anthropogenic CO2 emissions and the global average temperature rise. Therefore, limiting
global warming implies a maximum amount of cumulative CO2 emissions. This means

730
731
732
733
734
735

APP.0001.0013.0005 Decision 1/CP.16 (Cancun Agreements), [4].

APP.0001.0013.0005 Decision 1/CP.16 (Cancun Agreements), [138].

UNFCCC Decision 1/CP.18, [85] accessible at: https://unfccc.int/resource/docs/2012/cop18/eng/08a01.pdf#page=3.
UNFCCC Decision 1/CP.18, [88] accessible at: https://unfccc.int/resource/docs/2012/cop18/eng/08a01.pdf#page=3.
APP.0001.0013.0010.

APP.0001.0013.0010, 31 (emphasis added).
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that halting the global average temperature rise at any level will require net zero global
CO2 emissions at some point in the future. Furthermore, because of the cumulative budget
constraint, higher global emissions in the near term would require lower global emissions
in the long term, and, in case of overshooting, the use of CO2 removal technologies.”*¢

338 Further, the UNFCCC noted the importance of factoring in regional impacts (such as

low-lying islands) when setting targets to based on a certain global temperature increase:

Assessing the adequacy of the long-term global goal implies risk assessments and value
judgments not only at the global level, but also at the regional and local levels. The global
climate determines regionally experienced risks. While global assessments of climate risks
inform global policy choices and global risk management, they should be complemented
by regional and local perspectives. A key element of these perspectives is the value
judgment of when the scale (e.g. frequency and severity) of climate impacts results in a
transition from ‘acceptable’ to ‘unacceptable’. This leads to a greater appreciation of the
role played by all decision makers, including subnational authorities and cities.”®’

339 Following the release of the Structured Expert Dialogue Review, at COP21 in Paris

parties to the UNFCCC resolved to invite the IPCC to report on the impacts of 1.5°C:

Emphasizing with serious concern the urgent need to address the significant gap between
the aggregate effect of Parties’ mitigation pledges in terms of global annual emissions of
greenhouse gases by 2020 and aggregate emission pathways consistent with holding the
increase in the global average temperature to well below 2 °C above preindustrial levels
and pursuing efforts to limit the temperature increase to 1.5 °C above preindustrial levels
[”‘]”738

340 The Paris Agreement was negotiated in 2015. It entered into force in Australia on

341

9 December 2016.7*° The Commonwealth appears to accept that Australia is bound by

the Paris Agreement.”*

The Paris Agreement “aims to strengthen the global response to the threat of climate
change”.”*! The means of achieving that aim are to limit the increase in global average
temperature, increase adaptation measures, and make finance flows consistent with a
pathway to low GHG and climate-resilient development.”**As at February 2024, 198

states have committed to the Paris Agreement.”* In so doing, almost all states in the

736
737
738
739
740
741
742
743

APP.0001.0013.0010, 8.

APP.0001.0013.0010, 13.

APP.0001.0013.0008 UNFCCC Decision 1/CP.21, 2.

APP.0001.0015.0003 3FASOC [37], CRT.2000.0003.0001 Defence [37].

TRN.0016.1342 20 November 2023, Julia Gardiner T1359:26-27.

APP.0001.0006.0017 Paris Agreement, art 2.

APP.0001.0006.0017 Paris Agreement, art 2(1).

Parties to the United Nations Framework Convention on Climate Change, available at
https://unfccc.int/process/parties-non-party-stakeholders/parties-convention-and-observer-states, accessed 17
February 2024.
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world have agreed that limiting global average temperature increases by way of GHG

emission reductions should be undertaken in accordance with the best available science:

The Parties to this Agreement ... Recognizing the need for an effective and progressive
response to the urgent threat of climate change on the basis of the best available
scientific knowledge, ... Have agreed as follows: 74

Article 4

1. In order to achieve the long-term temperature goal set out in Article 2, Parties aim to
reach global peaking of greenhouse gas emissions as soon as possible, recognizing that
peaking will take longer for developing country Parties, and to undertake rapid reductions
thereafter in accordance with best available science, so as to achieve a balance between
anthropogenic emissions by sources and removals by sinks of greenhouse gases in the
second half of this century, on the basis of equity, and in the context of sustainable
development and efforts to eradicate poverty.

[Emphasis added]

342 The Paris Agreement also reflects universal consensus that adaptation measures to be

implemented by the reasonable state are to be based on the best available science:

Art 7(5). Parties acknowledge that adaptation action should follow a country-driven,
gender-responsive, participatory and fully transparent approach, taking into consideration
vulnerable groups, communities and ecosystems, and should be based on and guided by
the best available science and, as appropriate, traditional knowledge, knowledge of
indigenous peoples and local knowledge systems, with a view to integrating adaptation
into relevant socioeconomic and environmental policies and actions, where appropriate.

[Emphasis added]

343 Assessing progress under the Paris Agreement is to take place “in a comprehensive and

344

and support, and in light of equity and the best available science” (emphasis added

facilitative manner, considering mitigation, adaptation and the means of implementation

) 745

More recently, in 2021 at COP26, the parties to the UNFCCC adopted the Glasgow
Climate Pact, which endorsed the findings of the IPCC SR1.5 in respect of the emissions
reductions needed to reflect a global temperature limit of 1.5°C. The parties resolved to
limit global temperature increase to 1.5°C, acknowledging that it will have lower impacts

globally than at 2°C.74

345 In summary, therefore, in light of:

744 APP.0001.0006.0017 Paris Agreement, preamble.
745 APP.0001.0006.0017 Paris Agreement, art 14(1).
746 UNFCCC Decision -/CP.26 accessible at: https://unfccc.int/sites/default/files/resource/cop26_auv_2f cover decision.pdf.
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345.1the best available science going to a global temperature limit of 1.5°C to avoid the
worst harm to Torres Strait Islanders and the accepted methodologies for

calculating and distributing carbon budgets; and

345.2 and the corresponding internationally agreed standards set out in the UNFCCC and

Paris Agreement,

the best available science is a relevant factor against which the standard of care is to be

assessed.

The reasonable response

346 Considering the above, the Applicants submit that the response of a reasonable person in
the position of the Commonwealth was and is to take reasonable steps to ensure that,

having regard to the best available science, it:’*’

a) Identified the Current and Projected Impacts of Climate Change in the Torres Strait
Islands;

b) Identified the risk, scope and severity of the Current and Projected Impacts of Climate
Change in the Torres Strait Islands;

c) Identified the Global Temperature Limit necessary to prevent or minimise many of the
most dangerous Current and Projected Impacts of Climate Change to small and low
lying islands, such as the Torres Strait Islands;

d) Identified a Best Available Science Target reflecting the Global Temperature Limit
identified at sub-paragraph (c) above to prevent or minimise the Current and Projected
Impacts of Climate Change in the Torres Strait Islands; and

f) Implemented such measures as are necessary to reduce Australia’s GHG emissions
consistent with the Best Available Science Target identified at sub-paragraph (d)
above.

347 The standard of care is appropriate having regard to the ‘contextual and balanced
assessment of the reasonable response’’*® to the foreseeable risk of harm to Torres Strait
Islanders if care were not taken by the Commonwealth. This requires consideration of
not only the factors the Court must have regard to as set out above, but also any

objectively agreed standards of reasonableness available in the circumstances.

747 APP.0001.0015.0003 3FASOC [82]. Note the jump from subparagraphs (d) to (f) is deliberate and reflects
amendments to the pleading.

78 APP.0001.0020.0139 Roads and Traffic Authority (NSW) v Dederer [2007] HCA 42; (2007) 234 CLR 330, [69]
(Gummow J).
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Justiciability

348 Tt is sometimes said that there are some governmental actions or failures to act to which

it is difficult to apply the notion of “taking reasonable care”. As has been explained

above in the duty discussion at [268], the concept of justiciability in tort is best dealt with

at the breach stage. That is primarily because a single duty of care may be breached in a

number of ways, some which raise justiciability concerns and others which do not. Before

exploring those issues, it is necessary to define what is meant when a subject matter is

said to be non-justiciable, and then to explain how the law’s concerns on this front are

appropriately accommodated at the breach stage.

Origins of justiciability

349 Justiciability is ‘a slippery term of indeterminate reference’,’* and one that is capable of

obscuring as much as it reveals. Gummow and McHugh JJ have explained that the term

‘non-justiciable’ ‘and its cognates have been used to describe controversies within or

concerning the operations of one of the other branches of government which cannot be

resolved by the exercise of the judicial power.””*° Relatedly, a dispute is said to be non-

justiciable where it entails political questions more suited to the legislative or executive

branch of government.

350 As Gummow J explained in Attorney-General (Cth) v Alinta Ltd: ‘It needs to be

emphasised that matters of policy may enter permissibly (and necessarily) into the

exercise of judicial power in various ways’.”>! As long ago as 1898, one of the framers

of the Constitution had said to similar effect: ‘that the mere fact of a question of policy

may be involved need not deter us from leaving to that court the determination’.”*?

351 The ‘political questions’ doctrine started its life in the United States. In Baker v Carr,”>

the United States Supreme Court identified the following six considerations’>* as bearing

upon whether a dispute raised a political question inappropriate for judicial resolution:

a textually demonstrable constitutional commitment of the issue to a coordinate political
department; or a lack of judicially discoverable and manageable standards for resolving it;

749 APP.0001.0020.0168 Thomas v Mowbray (2007) 233 CLR 307, [105] (Gummow and Crennan JJ).

730 APP.0001.0020.0025 Brodie v Singleton Shire Council (2001) 206 CLR 512, [92] (McHugh and Gummow JJ).

731 APP.0001.0020.0012 Attorney-General (Cth) v Alinta Ltd [2008] HCA 2; 233 CLR 542, [14] (Gummow ).

752 Convention Debates, vol IV, Melbourne 1898, 639 (Deakin).

753 APP.0001.0020.0017 Baker v Carr 369 US 186 (1962).

754 The considerations have since helpfully been grouped under the three ideas of jurisdiction, competence and
prudence. See APP.0001.0020.0195 Zivotofsky v Clinton 566 US 189 (2012) (Sotomayor J).
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352

or the impossibility of deciding without an initial policy determination of a kind clearly
for non-judicial discretion; or the impossibility of a court’s undertaking independent
resolution without expressing lack of respect due coordinate branches of government; or
an unusual need for unquestioning adherence to a political decision already made; or the
potentiality of embarrassment from multifarious pronouncements by various departments
on one question.”

The Court in Baker found the case before it to be justiciable, and very few’>¢ subsequent
decisions have held a matter to be non-justiciable on the basis of the political questions

doctrine.”’

Justiciability in the Australian courts

353

354

The political questions doctrine has not been widely accepted in Australia,”>® although
some of the factors from Baker do have echoes in Australian judgments. For example, in
South Australia v The Commonwealth,”™ South Australia sought orders to force the
Commonwealth to perform an intergovernmental agreement to develop railway lines.
While the High Court’s dismissal of South Australia’s claim is capable of being

760 it has been cited in the tort context and elsewhere

explained in orthodox contract terms,
as providing an example of non-justiciable subject matter.”®! Certainly members of the
High Court used language redolent of non-justiciability, writing that the purported
agreement was ‘political in character’ and thus entailed duties of ‘imperfect obligation’

that were ‘therefore not enforceable by processes of law’.”6?

The second Baker consideration can be seen in the High Court’s decision in Precision

Data Holdings Ltd v Wills,* where the Court said:

. if the ultimate decision may be determined not merely by the application of legal
principles to ascertained facts but by considerations of policy also, then the determination

755
756

757

758

759
760

761

762

763

APP.0001.0020.0017 Baker v Carr 369 US 186 (1962) at 217 (Brennan J, for the Court).

See, eg, APP.0001.0020.0064 Gilligan v Morgan 413 US 1 (1973); APP.0001.0020.0115 Nixon v United States 506
US 224 (1993).

See generally APP.0001.0022.0016 Rachel Barkow, ‘More Supreme Than Court? The Fall of the Political Question
Doctrine and the Rise of Judicial Supremacy’ (2002) 102 Columbia Law Review 237.

APP.0001.0020.0017 Baker v Carr 369 US 186 (1962) was applied by McTiernan J (in dissent) in
APP.0001.0020.0179 Victoria v Commonwealth (PMA Case) (1975) 134 CLR 81, 138 and by Brennan J in
APP.0001.0020.0061 Gerhardy v Brown (1985) 159 CLR 70, 138. For doubts about the political question doctrine
see APP.0001.0020.0066 Habib v Commonwealth (2010) 183 FCR 62, [31] (Perram J).

APP.0001.0020.0155 South Australia v The Commonwealth (1962) 108 CLR 130.

APP.0001.0022.0011 Jeremy Kirk, ‘Justiciability’ in Cheryl Saunders and Adrienne Stone, The Oxford Handbook of
the Australian Constitution (Oxford University Press, 2018) 510, 524.

See APP.0001.0020.0131 Pyrenees Shire Council v Day [1998] HCA 3; (1998) 192 CLR 330, [182] (Gummow J);
APP.0001.0020.0025 Brodie v Singleton Shire Council (2001) 206 CLR 512, [92] (McHugh and Gummow JJ);
APP.0001.0020.0168 Thomas v Mowbray (2007) 233 CLR 307, [106] (Gummow and Crennan JJ).
APP.0001.0020.0155 South Australia v The Commonwealth (1962) 108 CLR 130, 154 (Windeyer J), see also 141
(Dixon CJ), 148-9 (McTiernan J).

APP.0001.0020.0130 Precision Data Holdings Ltd v Wills (1991) 173 CLR 167.
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355 Considerations of policy can have a ‘decisive role’ in ‘the shaping of legal principles’.

does not proceed from an exercise of judicial power. That is not to suggest that
considerations of policy do not play a role, sometimes a decisive role, in the shaping of
legal principles.”®*

> 765

It is thus no longer true, if it ever was, that ‘[t]he courts have nothing to do with policy’.”®

Rather, questions of policy can and do regularly intrude into the judicial sphere’®” — the

question is how best the Court can deal with those matters.

Policy/operation distinction

356 It has been suggested that one way of accommodating justiciability concerns (whether at

the duty or breach stage) is in the application of the policy/operational distinction. That

768

suggestion was first made in the United Kingdom,”® although has since been rejected

there,”® as it has in Canada’’’ and the United States.””! The distinction has previously

attracted support in Australia. In Sutherland Shire Council v Heyman,’* Mason J stated:

The standard of negligence applied by the courts in determining whether a duty of care has
been breached cannot be applied to a policy decision, but it can be applied to operational
decisions. Accordingly, it is possible that a duty of care may exist in relation to
discretionary considerations which stand outside the policy category in the division
between policy factors on the one hand and operational factors on the other. ... 77*

The distinction between policy and operational factors is not easy to formulate, but the
dividing line between them will be observed if we recognize that a public authority is under
no duty of care in relation to decisions which involve or are dictated by financial,
economic, social or political factors or constraints. Thus budgetary allocations and the
constraints which they entail in terms of allocation of resources cannot be made the subject
of a duty of care. But it may be otherwise when the courts are called upon to apply a
standard of care to action or inaction that is merely the product of administrative
direction, expert or professional opinion, technical standards or general standards of
reasonableness.

[Emphasis added]

764
765
766
767

768

769

770

771

772
773

APP.0001.0020.0130 Precision Data Holdings Ltd v Wills (1991) 173 CLR 167, 189 (the Court, citations omitted).
APP.0001.0020.0130 Precision Data Holdings Ltd v Wills (1991) 173 CLR 167, 189 (the Court, citations omitted).
APP.0001.0020.0015 Australian Communist Party v The Commonwealth (1951) 83 CLR 1, 277 (Kitto J).

See, generally, APP.0001.0022.0006 Geoffrey Lindell, ‘The Justiciability of Political Questions: Recent
Developments’, in HP Lee and George Winterton (eds), Australian Constitutional Perspectives (Law Book, 1992),
218.

APP.0001.0020.0051 East Suffolk Rivers Catchment Board v Kent [1941] AC 74; APP.0001.0020.0010 Anns v
Merton London Borough Council [1978] AC 728.

APP.0001.0020.0159 Stovin v Wise [1996] AC 923; APP.0001.0020.0128 Poole Borough Council v GN & Anor
[2019] UKSC 25, [31].

APP.0001.0020.0078 Just v British Columbia [1989] 2 SCR 1228, 1243—4 (Cory J).

APP.0001.0020.0172 United States v Gaubert 499 US 315 (1991).

APP.0001.0020.0162 Sutherland Shire Council v Heyman (1985) 157 CLR 424.

APP.0001.0020.0162 Sutherland Shire Council v Heyman (1985) 157 CLR 424, 468-469 (Mason J).
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358

On the policy/operational analysis, the Applicants to contend, as set out at [310] above,
that the relevant policy decision in the context of Australia’s response to climate change
was the decision to become a signatory to, and thereby commit to the standards of, the
Paris Agreement. Having made this policy decision, the Commonwealth committed to
setting and implementing its GHG emissions targets in a manner that takes into account
best available science.”’* The failures of the Commonwealth to identify and implement
GHG emissions reductions targets consistent with that policy decision are the result of
failures at an operational level. This position is bolstered by the manner in which the
Commonwealth set its GHG emissions reduction targets, as discussed below, involving
the appointment of public servants to advise, but in circumstances where those public
servants failed to provide advice on what target would be reflective of best available

science.

Accordingly, whether or not the Commonwealth breached the standard of care is a matter

available for determination by this Court. A failure to set its GHG emissions target in

accordance with best available science was a failure to operationalise the policy decision

made by the Commonwealth to become a signatory to the Paris Agreement. Such an act

or omission is ‘the product of administrative direction, expert or professional opinion,
» 775

technical standards or general standards of reasonableness’,’’” in respect of which it is

open for the Court to find a breach of duty of care.

Preferred approach

359

360

However, the policy/operational distinction has more recently been acknowledged to be
an unstable one.”’® The increasing reluctance of courts to distinguish policy and

operational activities reflects the artificiality of such a distinction.

Rather than relying upon the ‘labels’”’” entailed in the policy/operational distinction, the

better approach is to acknowledge that ‘budgetary, political and other constraints within

774
775
776

777

APP.0001.0006.0017 Paris Agreement, Article 4, 4; See also above at [340]-[343].

APP.0001.0020.0162 Sutherland Shire Council v Heyman (1985) 157 CLR 424 [469] (Mason J).
APP.0001.0020.0052 Electricity Networks Corporation v Herridge Parties [2022] HCA 37; (2022) 96 ALJR 1106,
[31] (the Court); APP.0001.0020.0101 Sharma [235] (Allsop CJ), [859] (Wheelahan J).

APP.0001.0020.0101 Minister for the Environment v Sharma [2022] FCAFC 35; (2022) 291 FCR 311, [237] (Allsop
CJ). See also Mark Aronson, Government Liability in Negligence’ (2008) 32(1) Melbourne University Law Review
44, 56.
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362

363

which such authorities must operate are factors to be taken into account in determining

the scope of the duty of care and whether, in a particular case, it has been breached’.”’8

This approach can be described as the ‘balancing out’ of policy considerations in the
breach analysis, consistent with the use of that language in the case law endorsing this
approach.””” This approach accords with the uncontentious recognition that a court
considering the standard of care required of a putative tortfeasor will take account of ‘the
expense, difficulty and inconvenience of taking alleviating action and any other

conflicting responsibilities which the defendant may have.””%

Expressed another way, a court considering the question of breach can constrain — or
‘limit’ — the scope of its inquiry. For example, Gleeson CJ observed in Graham Barclay

Opysters Pty Ltd v Ryan’! that:

[t]he scope for judicial examination of the reasonableness of governmental spending
priorities ... cannot be, at large. ... setting prioritics by government for the raising of
revenue and the allocation of resources is essentially a political matter, and that, if the
reasonableness of such priorities is a justiciable issue, that can be so only within limits.”*?

[Emphasis added]

Accordingly, courts may approach assertions of negligence in the allocation of resources
circumspectly, in light of the necessarily finite nature of such resources and the
competing demands on government resources. That is not to say, however, that such
government activities are immune from tortious liability — the separation of powers is not
a one-way street, limiting the judiciary and offering unfettered discretion to the executive
and legislative branches. Such an approach acknowledges the respective spheres of
competency of the judiciary and the executive, while not eschewing the protective
responsibility of courts in developing the law of tort. The jurisprudence recognises that
the approach to determining the scope of judicial power is neither one-size fits all nor a

rote calculation.

778

779
780
781
782

APP.0001.0020.0205 Romeo v Conservation Commission of the Northern Territory [1992] HCA 5;(1992) 192 CLR
431, [138]-[140] (Kirby J).

APP.0001.0020.0131 Pyrenees Shire Council v Day [1998] HCA 3; (1998) 192 CLR 330, [183] (Gummow J).
APP.0001.0020.0191 Wyong Shire Council v Shirt [1980] HCA 12; (1980) 146 CLR 40, 47-8 (Mason J).
APP.0001.0020.0065 (2002) 211 CLR 540.

APP.0001.0020.0065 (2002) 211 CLR 540, [7] (emphasis added).
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364 The Applicants submit that this approach, involving limited curial assessment of the

365

reasonableness of political priorities, is preferred.’®?

There are significant factual differences distinguishing the current proceeding from

Barclay Opysters, for example:

365.1 Whereas in Barclay Oysters the Court found no actual specific awareness on the
part of the public authority of risk of Hepatitis A, here the risk is known by the

Commonwealth and has been for some time;’%*

365.2 Whereas in Barclay Oysters a remote risk of injury existed, here the risk of harm

was virtually certain;’®

365.3 Whereas in Barclay Oysters the alleged duty was directed to the “general public”
or “consumers”, here the alleged duty goes to a specific and circumscribed group

with a special relationship to the Commonwealth;

365.4Whereas in Barclay Opysters the State explicitly legislated the delegation of
management of the relevant risk to an industry body, here there is no such

delegation;”®’

365.5 Whereas in Barclay Oysters the public authorities did not take significant steps to
assert relevant control over the specific risk of harm, here the Commonwealth

acknowledged and sought to mitigate damage from the harm;’®®

365.6 Whereas in Barclay Oysters the harm was limited to a risk of illness to the general
public, here the harm is existential to a confined and determinable class, Torres

Strait Islanders.’®®

783

784
785
786
787
788
789

It has also been adopted in other areas of the law. See, eg, APP.0001.0020.0061 Gerhardy v Brown (1985) 159 CLR
70, 138 (Brennan J, emphasis added): “When the character of a measure depends on such a political assessment, a
municipal court must accept the assessment made by the political branch of government which takes the measure. It
is the function of a political branch to make the assessment. It is not the function of a municipal court to decide, and
there are no legal criteria available to decide, whether the political assessment is correct. The court can go no further
than determining whether the political branch acted reasonably in making its assessment.’
See above at [279]-[301].
See above at [279]-[301].
See above at [180]-[190].
See above at [254]-[260].
1-[248]
1-[253]

See above at [236]-[248].
See above at [249]-[253].
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366 McHugh J concluded with regard to control that:

367

368

if the authority has used its powers to intervene in a field of activity and
increased the risk of harm to persons, it will ordinarily come under a duty of
care. So also, if it knows or ought to know that a member of the public relies
on it to exercise its power to protect his or her interests, the common law may
impose a duty of care on the authority.”°

Kirby J, in speaking of the underlying reasoning behind the High Court majority
judgment in Tame v New South Wales stated, “it is obvious that the ‘touchstone’ of
reasonableness is fundamental to the way in which they determined the existence or
otherwise of a duty of care.””! Ultimately, that reasonableness is the foundation of both

negligence and its justiciability.

Fundamentally, what will be reasonable in, on the one hand, addressing potential risks
from oyster farming, and on the other, determining the scope of a state’s responsibility

in relation to an existential threat to an ancient culture, will be different.

International approaches

369

370

It is instructive to consider how courts in other jurisdictions have addressed the

judiciary’s role when asked to determine liability in relation to climate change.

Recently, the Supreme Court of New Zealand recognised the inherent differences in
addressing the common law to threats from climate change in its recent judgment in Smith
v Fonterra.”®* In overturning the strikeout of a public nuisance and negligence claim, the

Court explained that:

Climate change was described to us as an existential crisis, and the respondents would
have it that its range and diffuse and disparate causes exceed the capacity of the common
law for response. The Court of Appeal appeared to share that view. Another assessment,
that might arise after the benefit of evidence and a full trial, may be that climate change is
different in scale, but a consequence of a continuum of human activities that may or may
not remain lawful depending on whether the harm they cause to others is capable of
assessment and attribution.”?

790
791
792
793

APP.0001.0020.0065 Graham Barclay Oysters Pty Ltd v Ryan, (2002) 211 CLR 540 at [81].
APP.0001.0020.0065 Graham Barclay Oysters Pty Ltd v Ryan, (2002) 211 CLR 540 at [244].
APP.0001.0020.0153 Smith v Fonterra Co-operative Group Limited (2024) NZSC 5.
APP.0001.0020.0153 Smith v Fonterra Co-operative Group Limited (2024) NZSC 5 [155].
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371

372

373

374

In the Netherlands, in the case of Urgenda,”* the Hague District Court determined that
the case was justiciable and that the plaintiff, Urgenda (an NGO) met the relevant legal
tests to bring the claim. The Court carefully considered the principle of the separation of
powers and determined that, to uphold the rule of law, there are instances where courts

must review the actions of the government and parliament, including the present case.”

On appeal, the Dutch Supreme Court also engaged closely with the principle of
separation of powers in its judgment. The Court acknowledged that “decision-making on
the reduction of greenhouse gas emissions is a power of the government and parliament”
and that they have a large degree of discretion in this respect.””® The Court found that it
would be impermissible for it to issue a ruling creating a specific program, law or
mechanisms aimed at achieving GHG emissions reduction.”’ Nevertheless, the Supreme
Court recognised that the judiciary has a role in determining whether the government
authorities “have remained within the limits of the law by which they are bound”.”® The
Court emphasised that such review by the courts is a key aspect of a system governed by
the rule of law. The Court affirmed the order of the lower courts that the Dutch
Government reduce its emissions by at least 25% by 2020 (on 1990 levels) in order do

its part to combat dangerous climate change and protect people within its jurisdiction.

In Klimaatzaak,” the First Instance Court of Brussels affirmed that Articles 1382 and
1383 of the Belgian Civil Code (which concern extra-contractual liability) are domestic
legal bases for the environmental liability of public authorities. As such, it found that the
case was justiciable. The Court also established that the claimants (a not-for-profit

organisation) met the relevant legal tests for standing.?%

The Brussels Court of Appeal specifically indicated that the principle of the separation

of powers does not imply that the State would be generally exempt from the obligation

794
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APP.0001.0020.0174 Urgenda Foundation v The State of The Netherlands (2015) ECLI:NL:RBDHA:2015:7196
(official translation) (District Court).

APP.0001.0020.0174 Urgenda Foundation v The State of The Netherlands (2015) ECLI:NL:RBDHA:2015:7196
(official translation) (District Court), 4.95, 4.102.

APP.0001.0020.0174 Urgenda Foundation v The State of The Netherlands (2015) ECLI:NL:RBDHA:2015:7196
(official translation) (District Court), 8.3.2.

APP.0001.0020.0174 Urgenda Foundation v The State of The Netherlands (2015) ECLI:NL:RBDHA:2015:7196
(official translation) (District Court), 8.2.4.

APP.0001.0020.0174 Urgenda Foundation v The State of The Netherlands (2015) ECLI:NL:RBDHA:2015:7196
(official translation) (District Court), 8.3.2.

APP.0001.0020.0176 VZW Klimaatzaak, First Instance Court of Brussels (2021).

APP.0001.0020.0176 VZW Klimaatzaak, First Instance Court of Brussels (2021), section III(B)(1).
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to compensate for damage caused to others by its fault, or that of its organs in the exercise

of legislative functions:®’!

the court does not violate the principle of the separation of powers if it confines itself to
respecting the minimum requirements laid down by norms of international law which [...]
have direct effect in the case submitted to it or, in the absence of such norms [...] on the
basis of data on which there is scientific and political consensus, the minimum
requirements.3%?

375 The above jurisprudence in domestic and international approaches to the role of courts in
assessing governmental resources or conflicting responsibilities — as may arise in
determining a response to the threat of climate change — lead to the conclusion that the

present case is capable of balanced and (where necessary) limited curial assessment.

Breach

376 As set out above, the standard of care (reproduced below for convenience) is warranted
in light of the mandatory and additional considerations forming the assessment of a
reasonable response to a risk. Here, the response of a reasonable person in the position
of the Commonwealth was and is to take reasonable steps to ensure that, having regard

to the best available science, it:%*

a) Identified the Current and Projected Impacts of Climate Change in the Torres Strait
Islands;

b) Identified the risk, scope and severity of the Current and Projected Impacts of Climate
Change in the Torres Strait Islands;

¢) Identified the Global Temperature Limit necessary to prevent or minimise many of the
most dangerous Current and Projected Impacts of Climate Change to small and low
lying islands, such as the Torres Strait Islands;

d) Identified a Best Available Science Target reflecting the Global Temperature Limit
identified at sub-paragraph (c) above to prevent or minimise the Current and Projected
Impacts of Climate Change in the Torres Strait Islands; and

f) Implemented such measures as are necessary to reduce Australia’s GHG emissions
consistent with the Best Available Science Target identified at sub-paragraph (d)
above.

377 The above steps comprising the standard of care are necessarily interrelated. That is, the

first step at subparagraph (a) reasonably leads to the next at (b), and so on. Each is both

801 APP.0001.0020.0176 VZW Klimaatzaak, First Instance Court of Brussels (2021), [225].

802 APP.0001.0020.0176 VZW Klimaatzaak, First Instance Court of Brussels (2021), [227].

803 APP.0001.0015.0003 3FASOC [82]. Note the jump from subparagraphs (d) to () is deliberate and reflects
amendments to the pleading.
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378

379

380

381

consistent with the best available science and mandated by international standards
founded in that science. Accordingly, a reasonable actor in the Commonwealth’s position

meeting standards (a) through (d) must ultimately arrive at, and meet, the standard at step

(®.

Much like the nature of the risks posed by climate change, the standard of care is
cumulative and involves a scale of increasing significance. As discussed above at [347],
the aggregate standard of care is warranted in light of the high probability and magnitude

of harm, and guided by objective scientific consensus.

The Commonwealth breached its Primary Duty of Care by failing to take any reasonable
steps identified in the standard of care above. The Commonwealth’s conduct culminated

in breach at four points in time by its setting of its:
379.12030 target in 2015;

379.2re-affirmed 2030 target in 2020;

379.32050 target in 2021; and

379.4updated 2030 target in 2022 (ongoing).

In setting each of the above Nationally Determined Contribution (NDC) targets under

the Paris Agreement, the Commonwealth failed to set a target:

380.1based on any accepted carbon budget methodology for the setting of its target;
380.2based on best available science;

380.3 consistent with keeping global warming within the global temperature limit; or
380.4 consistent with avoiding the worst climate impacts for Torres Strait Islanders.

As set out in Professor Meinshausen’s report, and addressed above, each of the
Commonwealth’s NDC targets is inconsistent with keeping global temperature increase
to 1.5°C, which is necessary to avoid the worst impacts of climate change for Torres

Strait Islanders.
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382

2015:

Consequently, the Commonwealth breached, and continues to breach, the Primary Duty

of Care.

Australia’s 2030 Target

383

384

385

In August 2015, the Commonwealth determined a target of reducing GHG emissions by
26-28% below 2005 levels by 2030.8% This was reflected in Australia’s indicative NDC,
which became Australia’s first NDC under the Paris Agreement upon its ratification on

9 November 2016.3%

In breach of the Primary Duty of Care, the Commonwealth’s 2030 target failed to reflect
the global temperature limit to prevent or minimise the current and projected impacts of

climate change in the Torres Strait.

384.1Using the CCA’s methodology, which is a very generous “Grandfathering”
approach, Australia would have been allocated 0.97% of the remaining CO2 budget
to limit global temperature rise to less than 1.5°C with a 50% chance. Australia’s
2030 target set by the Commonwealth would exhaust this carbon budget by
2030.80¢

384.2 When assessed against an equal per capita methodology, the 2030 target “would
have seen Australia emit roughly three times” more than Australia’s share of a

1.5°C budget by 2030.87

384.3 When assessed against historical responsibility methodologies, the 2030 target
would have seen Australia emit “more than three times” (emphasis added) than

Australia’s share of a 1.5°C budget.?*®

In short, the Commonwealth’s 2030 target was inconsistent with achieving the global
temperature limit and was not set in accordance with the best available science. Under
all the methodologies assessed by Prof Meinshausen, Australia’s allocation of the global
carbon budget would have been exhausted by 2030 or earlier, and therefore inconsistent

with the 1.5°C global temperature limit necessary to protect Torres Strait Islanders.

804
805
806
807
808

WIT.2000.0001.0001 First Affidavit of Julia Gardiner [23.1].
CRT.2000.0003.0001 Defence [50(b)].

APP.0001.0009.0001 Exhibit A4S, Meinshausen Report [73(a)].
APP.0001.0009.0001 Exhibit A45, Meinshausen Report [73(b)].
APP.0001.0009.0001 Exhibit A45, Meinshausen Report, [73(c)].
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386

387

388

389

390

In setting Australia’s 2030 target, the Commonwealth failed to engage with the best
available science, failed to consider how its target would impact Torres Strait Islanders,
and failed to consider how or whether its target would engage with the cumulative GHG

emissions required to hold global warming to any temperature limit.

The only witness called by the Commonwealth in relation to the setting of the 2015 NDC
was Kelly Pearce, who was Head of the Australia’s United Nations Framework
Convention of Climate Change Taskforce.®” In that role, Ms Pearce advised the
Australian government on options for an emissions reduction target in anticipation of the

Paris COP.31?

The Taskforce released its final report, “Settling Australia’s Post-2020 Target for
Reducing Greenhous Gas Emissions: Final Report,” on 21 August 2015.8!! The report
fails to engage with the best available science, impacts of Torres Strait Islanders and any

methodology for keeping global temperature to 1.5°C.8!?

Ms Pearce acknowledged that the Paris Convention required each signatory state to set
its emissions reductions target in accordance with the best available science,®!* and that
IPCC reports constitute the best available science.'* Nevertheless, Ms Pearce also
admitted that the final Taskforce report included only 1 reference to any form of climate

science and zero references to any IPCC report.5!

Ms Pearce acknowledged that the purpose and role of the Climate Change Authority were
directly relevant to the terms of reference of the Taskforce and the Climate Change
Authority’s work was a very important factor for the Taskforce to consider.?!®
Nevertheless, she also admitted that the final Taskforce report included only one
reference to the Climate Change Authority, and that was only to an emissions target

scenario, one which the Taskforce rejected.®!”
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WIT.2000.0001.0035 Exhibit R16 Affidavit of Kelly Pearce [8.2].

TRN.0018.1455 22 November 2023, Kelly Pearce, 1460:21-23.

WIT.2000.0001.0035 Exhibit R16 Affidavit of Kelly Pearce [11].

EVI.2001.0001.2411 Exhibit R16.2 Target for Reducing Greenhouse Gas Emissions: Final Report.
TRN.0018.1455 22 November 2023, Kelly Pearce, 1465:1-24.

TRN.0018.1455 22 November 2023, Kelly Pearce, 1514:33-36.

TRN.0018.1455 22 November 2023, Kelly Pearce, 1515:4-41.

TRN.0018.1455 22 November 2023, Kelly Pearce, 1479:29-33.

TRN.0018.1455 22 November 2023, Kelly Pearce, 1516:24-1517:15.
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391

392

393

394

Ms Pearce conceded that the final Taskforce report did not address impacts on Torres
Strait Islanders®'® or impacts on vulnerable communities.®!” Nor was Ms Pearce familiar
with Australian government work regarding impacts of climate change in the Torres
Strait.3?° The evidence of Pearce was that no specific activity was undertaken to
understand the current or potential impacts of climate change in the Torres Strait beyond
a general understanding of the impacts of climate change on low lying islands. Pearce
also gave evidence that it was accepted that if Australia, as part of the global community,
did not adequately respond to the risks of climate change, communities on low lying

islands in the Torres Strait were particularly at risk.3?!

Ms Pearce also acknowledged that the final Taskforce report does not refer to how the
emissions target, or other emissions targets considered by the Taskforce, would play a
role in achieving a goal keeping global temperature increase to well below 2°C or any

other level 8?2

Despite recognition that State parties to the Paris Agreement should when
communicating on their NDCs report “how the Party considers that its nationally
determined contribution is fair and ambitious, in the light of its national circumstances,
and how it contributes towards achieving the objective of the Convention as set out in its
Article 27,32 the Commonwealth’s report fail to identify how its targets are fair and
ambitious and how they would achieve the objective of the Convention. Instead, the
report (and those for each of its targets) asserts that they are fair and ambitious, without
meaningful elaboration.®** The testimony of Julia Gardiner confirmed that there was no

meaningful basis on which to assert that the target was “ambitious”.’*

To summarise, the Commonwealth failed to:

394.1assess whether it’s GHG emissions reduction target was consistent with best
available science so as to avoid exceeding the global temperature limit to avoid the

worst impacts of climate change on Torres Strait Islanders;
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TRN.0018.1455 22 November 2023, Kelly Pearce, 1471:39-45.
TRN.0018.1455 22 November 2023, Kelly Pearce, 1472:4-8.
TRN.0018.1455 22 November 2023, Kelly Pearce, 1477:36-1478:43.
TRN.0018.1455 22 November 2023, Kelly Pearce, T1476:17-20.
TRN.0018.1455 22 November 2023, Kelly Pearce, 1503:38-1504:11.
APP.0001.0013.0008 UNFCCC Decision 1/CP.21, 2 [27] (emphasis added).
For example, see EVI.2001.0001.0980.

TRN.00016.1342 20 November 2023, Julia Gardiner, T1371:4-1372:30.
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394.2provide any methodology for the setting of its target in accordance with best

available science or how that target engaged with a global carbon budget;
394.3 consider impacts on Torres Strait Islanders from setting its target;

394.4 provide an explanation of how the target was fair and ambitious as required by the

Paris Agreement;

394.5set a target consistent with keeping temperature increase below the global

temperature limit; and

394.6set a target consistent with avoiding the worst harms to Torres Strait Islanders.

2020: Australia’s Re-affirmed 2030 Target

395

396

397

398

Between 2015 and 2022, the Commonwealth maintained the same GHG emissions
reduction target that had been set in 2015. The Commonwealth’s evidence is that in
December 2020, the Commonwealth reaffirmed its first NDC target to reduce emissions

by 26-28% below 2005 levels by 2030.326

In breach of the Primary Duty of Care, the Commonwealth’s re-affirmed 2030 target
failed to reflect the global temperature limit to prevent or minimise the current and

projected impacts of climate change in the Torres Strait.

Even at the time it had been announced in 2015, that GHG emissions reduction target
was not in accordance with the best available science and could not have achieved the
global temperature limit. However, the Commonwealth’s conduct in failing to increase
its GHG emissions reduction target caused Australia to fall further and further behind the
best available science. In the period 2015 to 2022, the reports of the IPCC, UNEP, and
the CCA expressed in increasingly urgent terms the need for greater action to address
climate change as scientific understanding of its projected impacts deepened (see above

at [321]).

Despite the best available science identifying the clear need for increased emissions
reductions, the Commonwealth maintained the same unreasonable GHG emissions

reduction target from 2015 through to June 2022. The failure of the Commonwealth to

826

WIT.2000.0001.0001 First Affidavit of Julia Gardiner [23.3].
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399

400

401

set targets consistent with the best available science represented a failure to take that
standard of care required of a reasonable state to prevent or minimise the harmful effects
of climate change on Torres Strait Islanders. The Commonwealth offered no evidence
that in reaffirming the 2030 target it incorporated consideration of best available science

or impacts on Torres Strait Islanders.
Further, Article 4(3) of the Paris Agreement provides:

Each Party's successive nationally determined contribution will represent a progression
beyond the Party's then current nationally determined contribution and reflect its highest
possible ambition, reflecting its common but differentiated responsibilities and respective
capabilities, in the light of different national circumstances. (emphasis added)?’

Consequently, as above, the Commonwealth failed to:

400.1assess whether it’s GHG emissions reduction target was consistent with best
available science so as to avoid exceeding the global temperature limit to avoid

devastating impacts on Torres Strait Islanders;

400.2provide any methodology for the setting of its target or how that target engaged
with a global carbon budget;

400.3 consider impacts on Torres Strait Islanders from setting its target;

400.4 provide an explanation of how its target was fair and ambitious as required by the

Paris Agreement;

400.5set a target consistent with keeping temperature increase below the global

temperature limit; and
400.6 set a target consistent with avoiding the worst harms to Torres Strait Islanders.

Further, maintenance of the 2030 target, in circumstances where the original 2030 target
was insufficient and the subsequent best available science required a more aggressive
target than in 2015, constitutes a continuing breach (and is contrary to Article 4(3) of the

Paris Agreement).

827

APP.0001.0006.0017 Paris Agreement, 4.
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2021: Australia’s 2050 Target

402

403

404

405

406

On 26 October 2021, the Commonwealth communicated a “net zero” target for 2050.5%8

In breach of the Primary Duty of Care, the 2050 target failed to reflect the global
temperature limit to prevent or minimise the current and projected impacts of climate

change in the Torres Strait.

As identified by Professor Meinshausen above, the failure to increase the ambition of the
2030 target in 2020 meant that Australia would already exhaust its share of remaining
cumulative global GHG emissions by 2030. As a result, the setting of a net zero target

for 2050 did nothing to prevent ongoing Commonwealth breach.

The Commonwealth offered no evidence that setting the 2050 target it incorporated

consideration of best available science or impacts on Torres Strait Islanders.
Consequently, as above, the Commonwealth failed to:

406.1 assess whether it’s GHG emissions reduction target was consistent with best
available science so as to avoid exceeding the global temperature limit to avoid

devastating impacts on Torres Strait Islanders;

406.2 provide any methodology for the setting of its target or how that target engaged
with a global carbon budget;

406.3 consider impacts on Torres Strait Islanders from setting its target;

406.4provide an explanation of how its target was fair and ambitious as required by the

Paris Agreement;

406.5set a target consistent with keeping temperature increase below the global

temperature limit; and

406.6 set a target consistent with avoiding the worst harms to Torres Strait Islanders.

828

CRT.2000.0003.0001 Defence [50(h)].
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2022: Australia’s Updated 2030 Target

407

408

409

410

411

On 16 June 2022, the Commonwealth communicated an updated NDC target to reduce

GHG emissions by 43% by 2030 (compared to 2005 levels).??

In breach of the Primary Duty of Care, Australia’s updated 2030 target failed to reflect
the global temperature limit to prevent or minimise the current and projected impacts of

climate change in the Torres Strait:

408.1 Even using the CCA’s grandfathering methodology, the Australia’s updated 2030
target would result in Australia’s emissions needing to fall at an unprecedented and
unfeasible rate after 2030 in order for Australia not to exceed its share of a 1.5°C
budget. That is, there would be so little of Australia’s allocation of a 1.5°C budget

left, that Australia would need to achieve net-zero by 2033 at the latest.53°

408.2 Using the equal per capita methodology, Australia would have exhausted its share
of a 1.5°C budget by 2022.33! Prof Meinshausen makes clear that Australia’s

updated 2030 target is not consistent with remaining within a 1.5°C budget.*

408.3 Using a historical responsibility methodology, Australia would have, “already
exhausted its fair share as at the beginning of 2022” (i.e., depending on the
methodology, Australia would have exhausted its share of a 1.5°C budget before
2022).332 Prof Meinshausen makes clear that Australia’s updated 2030 target is not

consistent with remaining within a 1.5°C budget.?*

As such, when taking into account the remaining carbon budgets calculated using each
of the methodologies assessed by Prof Meinshausen, it is clear that Australia’s updated

2030 target continued to fall short of the standard of care.

The Commonwealth offered no evidence that in setting the updated 2030 target it

incorporated consideration of best available science or impacts on Torres Strait Islanders.

Consequently, as above, the Commonwealth:
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830
831
832
833
834

CRT.2000.0003.0001 Defence [50(e)].

APP.0001.0009.0001 Exhibit A4S, Meinshausen Report [74(a)].
APP.0001.0009.0001 Exhibit A45, Meinshausen Report [70(b)].
APP.0001.0009.0001 Exhibit A4S, Meinshausen Report [174(b)].
APP.0001.0009.0001 Exhibit A4S, Meinshausen Report [70(c)].
APP.0001.0009.0001 Exhibit A45, Meinshausen Report [174(c)].
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412

413

H.

411.1Did not assess whether it’s GHG emissions reduction target was consistent with
best available science so as to achieve the global temperature limit would avoid

devastating impacts on Torres Strait Islanders;
411.2Did not provide any methodology for the setting of its target;
411.3 Did not consider impacts on Torres Strait Islanders from setting its target;

411.4Did not provide an explanation of how its target was fair and ambitious as required

by the Paris Agreement;

411.5Did not set a target consistent with keeping temperature increase below the global

temperature limit; and

411.6Did not set a target consistent with avoiding the worst harms to Torres Strait

Islanders.

The above confirms that the Commonwealth’s failure to set targets based upon best
available science is ‘the product of administrative direction, expert or professional
opinion, technical standards or general standards of reasonableness’,®*> in respect of

which it is open for the Court to find a breach of duty of care.
Accordingly, as set out above, the Commonwealth breached its duty of care.

CAUSATION

Summary of argument

414

415

Global GHG emissions, wherever in the world they occur, cause global temperature
increase. Global temperature increase causes the impacts of climate change wherever
they are felt, including in the Torres Strait Islands. Every nation has contributed to global
GHG emissions. Every nation has therefore contributed to the singular phenomenon that
causes global temperature increase and the resulting impacts. Australia’s contribution has

been disproportionately large.

The common law of Australia has accepted that, where compensable injury is caused by

the cumulative effect of wrongful conduct, a wrongdoer can be held liable for

835

APP.0001.0020.0162 Sutherland Shire Council v Heyman (1985) 157 CLR 424 [469] (Mason J).
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416

417

contributing to that cumulative effect even if it cannot be shown that, but for that
wrongdoer’s contribution, the injury would not have occurred. In this way, the
Commonwealth has caused the impacts of climate change in the Torres Strait, by virtue
of its contribution to global temperature increase as a result of its breach of the Primary

Duty of Care.

The Applicants therefore submit that the Commonwealth’s breaches of the Primary Duty
of Care caused the Applicants’ to suffer loss on the basis that the Commonwealth’s

breaches made a material contribution to the Applicants’ loss.

Additionally, or in the alternative, the Applicants submit that the Commonwealth can be

held liable for materially contributing to the risk of harm faced by the Applicants.

Legal principles

418

419

The CLA applies to the issue of causation in this case.’*® Section 11 relevantly provides:

(1) A decision that a breach of duty caused particular harm comprises the following
elements—

(a)  the breach of duty was a necessary condition of the occurrence of the harm
(factual causation);

(b) itis appropriate for the scope of the liability of the person in breach to extend
to the harm so caused.

(2) In deciding in an exceptional case, in accordance with established principles,
whether a breach of duty—being a breach of duty that is established but which can
not be established as satisfying subsection (1)(a)—should be accepted as satisfying
subsection (1)(a), the court is to consider (among other relevant things) whether or
not and why responsibility for the harm should be imposed on the party in breach.

(4)  For the purpose of deciding the scope of liability, the court is to consider (among
other relevant things) whether or not and why responsibility for the harm should be
imposed on the party who was in breach of the duty.

The Court therefore needs to decide two questions: “a question of historical fact as to
how particular harm” to the Group Members has occurred (and will occur); and a

“normative question as to whether legal responsibility for that particular harm occurring

836

The law of the tort is the APP.0001.0020.0077 lex loci delicti: John Pfeiffer Pty Ltd v Rogerson (2000) 203 CLR
503. Here, that is Queensland. In this case, the group members’ cause of action arises “in substance” in the Torres
Strait Islands, where the loss has occurred and will occur. That is where the Commonwealth’s negligence “assumes
significance”: APP.0001.0020.0008 Amaca v Frost (2006) 67 NSWLR 635, 640 [15], [18] (Spigelman CJ), quoting
APP.0001.0020.0045 Distillers Co (Biochemicals) Ltd v Thompson [1971] AC 458, 468; APP.0001.0020.0181 Voth
v Manildra Flour Mills Pty Ltd (1990) 171 CLR 538, 567.
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in that way should be attributed to” the Commonwealth.®3” The first question is “entirely

factual” and the second is “entirely normative”.53®

420 The determination of factual causation in accordance with s 11(a) ordinarily involves the
application of the “but for” test of causation. That is to say, a determination in accordance
with s 11(1)(a) that negligence was a necessary condition of the occurrence of harm is a
determination on the balance of probabilities that the harm that in fact occurred would

not have occurred absent the negligence.?*

421 However, it has been recognised that the cases exemplified by the decision in
Bonnington Castings Ltd v Wardlaw®*® — explained further below — may meet the test of
factual causation under s 11(a) depending on the scientific evidence in the particular case.
In some cases, although the relative contribution of two or more factors to the particular
harm cannot be determined, it may be that each factor was part of a set of conditions

necessary to the occurrence of that harm.34!

422 For this reason, section 11(2) recognises that, in an “exceptional case”, proof of but for
causation is not necessary to establish factual causation. It states in effect that, where a
breach of duty is established but which does not satisfy subsection (1)(a), that breach

may nonetheless be accepted as satisfying subsection (1)(a):

422.1 “in accordance with established principles”; and

422 .2 considering (among other relevant things) whether or not and why responsibility

for the harm should be imposed on the party in breach.

423 Section 11(2) reflects cases in which an “evidentiary gap” precludes a finding of factual
causation on a “but for” analysis. The Ipp Report®*? instanced two categories of such

cases: 43

837 APP.0001.0020.0182 Wallace v Kam (2013) 250 CLR 375, 381 [11] (French CJ, Crennan, Kiefel, Gageler and
Keane JJ) (applying s 5D(1) of the APP.0001.0021.0005 Civil Liability Act 2002 (NSW), which is in relevantly
identical form to s 11 of the APP.0001.0021.0006 Civil Liability Act 2003 (Qld)).

838 APP.0001.0020.0182 Wallace v Kam (2013) 250 CLR 375, 381 [14] (French CJ, Crennan, Kiefel, Gageler and
Keane JJ).

839 APP.0001.0020.0182 Wallace v Kam (2013) 250 CLR 375, 381 [16] (French CJ, Crennan, Kiefel, Gageler and
Keane JJ).

840 APP.0001.0020.0023 Bonnington Castings Ltd v Wardlaw [1956] AC 613.

841 APP.0001.0020.0160 Strong v Woolworths Ltd (2012) 246 CLR 182 at 194 [27] (French CJ, Gummow, Crennan and
Bell JI).

842 APP.0001.0022.0005 Commonwealth of Australia, Review of the Law of Negligence: Final Report (2002).

843 APP.0001.0020.0160 Strong v Woolworths Ltd (2012) 246 CLR 182 at 193-194 [25] (French CJ, Gummow,
Crennan and Bell JJ).
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424

425

423.1 The first category involves the cumulative operation of factors in the occurrence of
the total harm in circumstances in which the contribution of each factor to that harm
is unascertainable. Bonnington Castings was said to exemplify cases in this

category.

423.2 The second category involves negligent conduct that materially increases the risk
of harm in circumstances in which the state of scientific or medical knowledge
makes it impossible to prove the cause of the plaintiff’s harm. Fairchild v

Glenhaven Funeral Services Ltd*** was said to exemplify cases in this category.

The first category, which applies the “material contribution” standard, includes where
harm results from the “cumulative operation of factors”, but where the degree to which
each factor has contributed to the harm cannot be ascertained,3*® leaving it impossible to
say whether the harm would have occurred but for any one factor. In Strong v
Woolworths Ltd, the majority traced this principle to Duke of Buccleuch v Cowan, a
nineteenth century Scottish case in which several factories had polluted a river, and the
plaintiff successfully sued one in nuisance for materially contributing to the state of the
river: “Liability was not dependent upon proof that the pollutants discharged by the

defendant’s factory alone would have constituted a nuisance”.4

The foundational modern case is Bonnington Castings.®*’ The plaintiff had contracted
pneumoconiosis, which was understood to be caused by cumulative exposure to silica
dust. The plaintiff had used both pneumatic hammers and swing grinders at his
employer’s factory. The difficulty for the plaintiff was that the employer only had a
statutory duty to install and use a dust extractor on the swing grinders.®*® Despite this,
the House held the employer liable, holding that its failure to use extractors on the swing
grinders was a material contribution to the plaintiff’s injury. Lord Reid reasoned as

follows:3%

The medical evidence was that pneumoconiosis is caused by a gradual accumulation in the
lungs of minute particles of silica inhaled over a period of years. That means, I think, that
the disease is caused by the whole of the noxious material inhaled and, if that material

844
845

846

847

848
849

APP.0001.0020.0056 Fairchild v Glenhaven Funeral Services Ltd [2003] 1 AC 32.

APP.0001.0020.0160 Strong v Woolworths Ltd (2012) 246 CLR 182, 194 [25] (French CJ, Gummow, Crennan and
Bell 1J).

APP.0001.0020.0160 Strong v Woolworths Ltd (2012) 246 CLR 182, 192-92 [22] (French CJ, Gummow, Crennan
and Bell JJ), explaining APP.0001.0020.0049 Duke of Buccleuch v Cowan (1866) 5 M 214.

APP.0001.0020.0023 Bonnington Castings Ltd v Wardlaw [1956] AC 613.

APP.0001.0020.0023 Bonnington Castings Ltd v Wardlaw [1956] AC 613 at 614-15.

APP.0001.0020.0023 Bonnington Castings Ltd v Wardlaw [1956] AC 613 at 621.
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427

428

429

comes from two sources, it cannot be wholly attributed to material from one source or the
other. I am in agreement with much of the Lord President's opinion in this case, but I cannot
agree that the question is which was the most probable source of the Respondent’s disease,
the dust from the pneumatic hammers or the dust from the swing grinders. It appears to me
that the source of his disease was the dust from both sources, and the real question is
whether the dust from the swing grinders materially contributed to the disease. What is a
material contribution must be a question of degree. A contribution which comes within the
exception de minimis non curat lex is not material, but I think that any contribution which
does not fall within that exception must be material. I do not see how there can be
something too large to come within the de minimis principle but yet too small to be
material.

In short, any contribution to the harm (amid multiple conjunctive factors) above de

minimis is material.

The reasoning in Bonnington Castings has been accepted and applied in Australia.®>® As
Edelman J recently put it, “[i]n exceptional cases, a defendant can be held responsible
for a loss if their actions materially contributed to a loss which would have occurred in
any event”.%! The High Court has said that a material contribution requires “only that

the act or omission of a wrongdoer play some part in contributing to the loss”.3%2

It is therefore one form of the exception in s 11(2) based on “established principles”.
As was held in Strong: “Negligent conduct that materially contributes to the plaintiff’s
harm but which cannot be shown to have been a necessary condition of its occurrence
may, in accordance with established principles, be accepted as establishing factual
causation, subject to the normative considerations to which [s 11(2)] requires that

attention be directed”.?>3

In Sharma, Beach J and Wheelahan J considered in obiter that the Bonnington Castings
analysis did not apply because the contribution to CO, emissions from approval of the
coal mine was not a contribution to the harm itself; instead, the indivisible condition

which was said to cause the harm was temperature, not the CO> emissions directly. This

850

851

852

853

See, eg, APP.0001.0020.0092 March v E & M H Stramare Pty Ltd (1991) 171 CLR 506 at 514 (Mason CJ), citing
APP.0001.0020.0050 Duyvelshaff'v Cathcart & Ritchie Ltd (1973) 47 ALJR 410 at 417; 1 ALR 125 at 138 (Gibbs
J); APP.0001.0020.0171 Tubemakers of Australia Ltd v Fernandez (1976) 50 ALJR 720 at 724; 10 ALR 303 at 310
(Mason J).

APP.0001.0020.0086 Lewis v Australian Capital Territory (2020) 271 CLR 192, 247 [152] (Edelman J). See also
APP.0001.0020.0068 Henville v Walker (2001) 206 CLR 459 at [106] (McHugh J).

APP.0001.0020.0073 Hunt & Hunt Lawyers v Mitchell Morgan Nominees Pty Ltd (2013) 247 CLR 613 at 635 [45]
(French CJ, Hayne and Keifel JJ).

APP.0001.0020.0160 Strong v Woolworths Ltd (2012) 246 CLR 182, 194 [26] (French CJ, Gummow, Crennan and
Bell 1J).
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432

was said to be distinguishable from Bonnington Castings where the noxious dust itself

was inhaled and caused the harm, and the more appropriate analogy was to Fairchild 3>*

Respectfully, their Honours’ passing comments®>> did not fully grapple with the chain of
causation in Bonnington Castings. In that case, the evidence showed that: the noxious
dust was emitted into the air (from two separate sources); that dust included minute
particles of silica; the silica particles were inhaled by the respondent over a period of
years; over that time, the silica particles gradually accumulated in the respondent’s lungs;
as a result of the accumulation of silica particles in his lungs, the respondent contracted
pneumoconiosis.®*® It was not the case that the emission of noxious dust directly caused
the respondent to contract pneumoconiosis. There were intervening steps including
inhalation of the dust and gradual accumulation of the silica particles in the respondent’s

lungs over time.

In the same way, the intervening steps between emission of GHGs and harm to the
Applicants ought not to be a bar to causation on the Bonnington Castings analysis, as
long as the Applicants can prove on the balance of probabilities that each step in the chain

of causation occurred (or would occur).

Additionally, in obiter, Beach J considered that the Bonnington Castings analysis did not
apply as scope 3 emissions led only to an increase in the 7isk of producing a tipping point,
which then causes a further risk that 4C above the baseline would occur.®>” His Honour’s
reasoning highlights a key distinction between Sharma and the present case. In Sharma,
the emissions had not yet been released and therefore any harm from the consequential
increase in temperature and climate change impacts, whether on a linear basis or the non-
linear triggering of tipping points, was yet to arise. As such, the Minister’s decision could
at best be seen as increasing the risk of harm at some future point, which is more akin to
Fairchild. The Applicants argued that any materiality of the harm ought to be considered
at the causation stage,®® which would occur many years in the future. Although the
relevant contribution to the harm would be ‘tiny’, the Applicants argued that the harm

would be caused by an accumulation of emissions, and the science of attribution was

854

855

856

857
858

APP.0001.0020.0101 Minister for the Environment v Sharma (Cth) (2022) 291 FCR 311, 425-426 [434]-[435]
(Beach J), 529 [882] (Wheelahan J).

These comments were in obiter because APP.0001.0020.0101 Sharma did not involve any consideration of the
causation stage of the negligence analysis.

APP.0001.0020.0023 Bonnington Castings Ltd v Wardlaw [1956] AC 613, 617-618 (Lord Reid).
APP.0001.0020.0101 Minister for the Environment v Sharma (Cth) (2022) 291 FCR 311, [433]-[436] (Beach J).
APP.0001.0020.0101 Minister for the Environment v Sharma (Cth) (2022) 291 FCR 311, [200] (Allsop CJ).
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435

436

increasing in sophistication and therefore the Court ought not to foreclose the possibility
that it could be measured at some later point. Wheelahan J concluded that this argument
“serves to highlight the dangers of assessing fragmented liability issues decades before

any cause of action accrues.”>’

No such fragmentation issues arise in the present case as the Applicants allege that the
expert evidence demonstrates that harm has already occurred and the Commonwealth’s
release of GHG emissions was a material contribution to that harm, not to the risk of

some future harm.

Once harm has occurred, as French CJ said in Amaca v Booth, then if the association
between two events has a ‘causal explanation’, an inference of causation may be reached

on the balance of probabilities:

However, if the association between two events is shown to have a causal explanation,
then the conclusion may be open, if the second event should occur, that the first event has
been at least a contributing cause of that occurrence. An after-the-event inference of causal
connection may be reached on the civil standard of proof, namely, balance of probabilities,
notwithstanding that the statistical correlation between the first event and the second event

indicated, prospectively, no more than a "mere possibility" or "real chance" that the second

event would occur given the first event 5%

The Court held that expert evidence, which demonstrated that exposure to asbestos
caused mesothelioma and cumulative exposure to asbestos increased the risk of
contracting mesothelioma, was sufficient to conclude that Mr Booth’s exposure to
asbestos was a material contribution and therefore causally relevant to his disease.®®!
Similarly, the Federal Court, in the recent Karpik v Carnival plc judgment, canvassed
seminal causation judgments before concluding that “it is uncontroversial that expert
evidence that expresses itself in the form of possibilities and risks, rather than

probabilities, can be relevant and support an inference of causation.”%%2

Two additional points demonstrate that Fairchild is inapplicable to the present case. In
Fairchild the question of causation was in regard to mesothelioma, not pneumoconiosis
as in Bonnington Castings. Whereas pneumoconiosis is caused by an accumulation of

silica or asbestos particles, mesothelioma, as summarised by Allsop CJ in Sharma, was

859
860
861
862

APP.0001.0020.0101 Minister for the Environment v Sharma (Cth) (2022) 291 FCR 311, [885] (Wheelehan J).
APP.0001.0020.0196 Amaca Pty Ltd v Booth [2011] HCA 53; 246 CLR 36 at [43].

APP.0001.0020.0196 Amaca Pty Ltd v Booth [2011] HCA 53; 246 CLR 36 at [90-91].

APP.0001.0020.0079 Karpik v Carnival plc (2023) FCA 1280 [818].
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439

thought to be caused by “some, perhaps even a small number of, elongated sharp blue
asbestos fibres” and “one or a small number of fibres could cause the cancer”. This was
the so called ‘one fibre theory’.56% At the time of judgment, “it was not possible to prove
who might be responsible for what fibres” and therefore, “medical science could never
explain which of the defendants had (in the traditional sense) caused the disease, but one
of them had done s0”%* (emphasis added). As the United Kingdom Supreme Court
explained in Sienkiewicz v Greif (UK) Ltd, the special rule of causation in Fairchild was
developed where there was “ignorance about the biological cause of the disease” which
rendered it “impossible for a claimant to prove causation according to the conventions

‘but for’ test”, and this caused injustice to the claimants” 8%

That is clearly distinct from the present case. First, the expert evidence demonstrates that
the impacts of climate change are caused by an accumulation of emissions, as in
Bonnington Castings, not a single or any particular element of emissions, as in Fairchild.
Second, the expert scientific evidence can precisely determine the contribution of each
party to the accumulation of emissions, and there is therefore no “ignorance” about the

cause of the harm.

As to the second category referred to in the Ipp Report, exemplified by Fairchild, whether
negligent conduct resulting in a material increase in risk may be said to admit of proof of
causation in accordance with established principles under the common law of Australia
has not yet been considered by the High Court of Australia. It therefore does not currently
form part of the law in this country.’®® However, as explained below, the Applicants
submit that, insofar as their claim relates to tipping points, material increase in the risk

of harm occurring ought to be recognised in Australia as a form of causation.

As to the requirement in s 11(1)(b), the normative inquiry into scope of liability extends
beyond what had traditionally been seen as elements of causation, to cover questions

raised by intervening and successive causes, foreseeability and remoteness.®®” The

863

864

865
866

867

The one fibre theory has since been discredited: APP.0001.0020.0196 Amaca v Booth 246 CLR 36; [2011] HCA 53
[80].

APP.0001.0020.0101 Minister for the Environment v Sharma (Cth) (2022) 291 FCR 311, [321]-[323] (Allsop CJ).
APP.0001.0020.0203 Sienkiewicz v Greif (UK) Ltd [2011] 2 WLR 523; [2011] 2 All ER 857 at 856.
APP.0001.0020.0160 Strong v Woolworths Ltd (2012) 246 CLR 182, 194 [26] (French CJ, Gummow, Crennan and
Bell 1J); APP.0001.0020.0101 Minister for the Environment v Sharma (2022) 291 FCR 311, 408 [320] (Allsop CJ),
426 [436] (Beach J), 527 [875] (Wheelahan J).

APP.0001.0020.0103 Monaghan Surveyors Pty Ltd v Stratford Glen-Avon Pty Ltd [2012] NSWCA 94 at [70]; see
also APP.0001.0020.0194 Zanner v Zanner (2010) 79 NSWLR 702 at [12].
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normative test in s 11(1) (b) is augmented by s 11(2) and (4), which require the Court to
explicitly “consider and to explain in terms of legal policy whether or not, and if so why,
responsibility for the harm should be imposed on the negligent party”. That requires “the
identification and articulation of an evaluative judgment by reference to the purposes and

policy of the relevant part of the law” 8%

The scope of the dispute regarding causation following breach of the Primary Duty of Care

440 The dispute regarding causation in this case is narrow. It is common ground that

anthropogenic emissions of GHGs cause global temperature increase. It is also largely
not in dispute that global temperature increase causes the impacts of climate change,
which includes impacts in the Torres Strait Islands that particularly affect Torres Strait

Islanders. In more detail, it is not in dispute that:

440.1 increased emissions of GHGs by humans results in their accumulation in the

atmosphere;®®

440.2the accumulation of GHGs in the atmosphere results in heating of the lower

atmosphere and an increase in global surface temperature;®’

440.3there is a near-linear relationship between cumulative anthropogenic CO;
emissions and the increase in global surface temperature, and every tonne of CO>

adds to global warming;®”!

440.41t is the cumulative total of CO> emissions that largely determines the quantum of
global temperature increase together with the warming and cooling effects from

other anthropogenic emissions over time;®’
440.5 reducing CO; emissions is necessary to stabilise global temperature increase;®’

440.6 Global temperature increase leads to the impacts of climate change enumerated in

paragraph 10(c) and (d) of the 3FASOC;%"*

868

869
870
871
872
873
874

APP.0001.0020.0182 Wallace v Kam (2013) 250 CLR 375, 385 [23] (French CJ, Crennan, Kiefel, Gageler and
Keane JJ) (quotation marks and citation omitted).

APP.0001.0015.0003 3FASOC [7], [10(a)]; CRT.2000.0003.0001 Defence [7], [10].

APP.0001.0015.0003 3FASOC [7], [10(b)]; CRT.2000.0003.0001 Defence [7], [10].

CRT.2000.0003.0001 Defence [11(a)].

CRT.2000.0003.0001 Defence [11(a)(i)].

APP.0001.0015.0003 3FASOC [11(c)(iv)]; CRT.2000.0003.0001 Defence [11(h)].

APP.0001.0015.0003 3FASOC [10(c)-(d)]; CRT.2000.0003.0001 Defence [10].
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440.7 the frequency and/or severity of many impacts of climate change is projected to

increase with global temperature increase;®’

440.8the Torres Strait Islands are vulnerable to some impacts of climate change,
including sea level rise, storm surges, tropical cyclones, increasing air and surface
temperatures and changing rainfall patterns.®’® Further, some structures and
significant sites on some Torres Strait Islands are located on low lying areas and

subject to a risk of inundation events;®’’

440.9the Torres Strait Islands have been affected by some impacts of climate change,
including warmer days, ocean acidification, increase in ocean temperature and sea
level rise, some of which (including warmer days) can affect human health.®”
Further, some of the Torres Strait Islands have been subject to inundation events

prior to and since 2014;%7°

440.10 some instances of exercise by Torres Strait Islanders of rights and interests
possessed under traditional laws and customs are vulnerable to the current and

projected impacts of climate change.3°
441 Tt is also common ground that, in general:

441.1 Tipping points exist, which are critical thresholds beyond which the climate system

reorganises, including abruptly and/or irreversibly;®! and
441 2 the risk of triggering tipping points increases with global temperature increase.®®?
442 The Applicants have demonstrated on the evidence that:

442 1the risk of triggering tipping points increases with global temperature increase;*’

875 APP.0001.0015.0003 3FASOC [11(b)(iv)], [26]; cf CRT.2000.0003.0001 Defence [11(b)], [26].

876 APP.0001.0015.0003 3FASOC [28], [29], [31], [53], [57]-[59].; ¢f CRT.2000.0003.0001 Defence [28(a)], [61(b)].
877 CRT.2000.0003.0001 Defence [53].

$78 APP.0001.0015.0003 3FASOC [57]; CRT.2000.0003.0001 Defence [57(b)-(c)].

$79  CRT.2000.0003.0001 Defence [53].

80 CRT.2000.0003.0001 Defence [62B(a)].

81 CRT.2000.0003.0001 Defence [11(c)].

82 APP.0001.0015.0003 3FASOC [11(a)(iv)], [26]; ¢f CRT.2000.0003.0001 Defence [11(d)], [26].

83 APP.0001.0003.0093 Exhibit A40, Karoly Report [124]-[126].
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444

442 .2the harm that would be brought to the Applicants would be catastrophic if, in
particular, a tipping point were reached resulting in a significant rise in sea

levels.3%

The Commonwealth also admits that:®3>
443.11t has the power or ability to set national GHG emissions targets or budgets;

443.21t has the power or ability to take steps to reduce or minimise its own GHG

emissions within operational and budgetary constraints; and

443.3 a number of statutes and regulations confer powers on Commonwealth agencies or
Ministers which, depending on the circumstances of a particular case, may be
lawfully exercised so as to reduce or minimise GHG emissions from activities

undertaken by other entities in Australia.

The key issue in dispute regarding causation is whether increased GHG emissions as a
result of the Commonwealth’s breaches of the Primary Duty of Care caused harm to the
Applicants, and will cause further harm in the future. As explained earlier in these
submissions, the Commonwealth’s breach of the Primary Duty of Care was a failure to

take reasonable steps to ensure that, having regard to the best available science, it:*%

444.1 identified the Current and Projected Impacts of Climate Change in the Torres Strait

Islands;

444 .2 identified the risk, scope and severity of the Current and Projected Impacts of

Climate Change in the Torres Strait Islands;

444 3identified the global temperature limit necessary to prevent or minimise many of
the most dangerous current and projected impacts of climate change to small and

low-lying islands, such as the Torres Strait Islands;

884

885
886

See APP.0001.0009.0002 Exhibit A53, Church Report [100]-[104]. The IPCC estimates SLR up to 0.9m by 2100
for warming of 2C, and up to 1.6m by 2100 in extreme warming scenarios. See above at [114]-[117].
CRT.2000.0003.0001 Defence [76].

APP.0001.0015.0003 3FASOC [82].
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444 41identified a best available science target reflecting that global temperature limit to
prevent or minimise the current and projected impacts of climate change in the

Torres Strait Islands; and

444.5 implemented such measures as are necessary to reduce Australia’s GHG emissions

consistent with that best available science target.

445 The Applicants submit that the Commonwealth’s breaches of the Primary Duty of Care

have caused, and will cause, the Applicants to suffer loss in the following way:

445.1 there is a near-linear relationship between increased global emissions of GHGs and

global temperature increase;

445.2 at relevant timescales, a ton of CO; or COz-equivalent GHG contributes to global
temperature increase in the same way no matter where in the world, by whom, or

when it was emitted;

445.3 1t is therefore the cumulative effect of global GHG emissions that is the cause of

global temperature increase;

445 .4the impacts of climate change in the Torres Strait Islands are caused by global

temperature increase;*®’

445.5 emissions from Australia are therefore a cause of the impacts of climate change in
the Torres Strait Islands, in the sense that emissions from Australia have
contributed to the cumulative effect of global GHG emissions, and therefore

contributed to global temperature increase;

445.61f the Commonwealth had not failed to take the reasonable steps summarised at
[444] above, Australia’s GHG emissions would have decreased as a result, which
in turn would have lessened its causal contribution to the impacts of climate change

in the Torres Strait Islands;

445.7the Commonwealth’s breach of the Primary Duty of Care therefore was a cause of

the impacts of climate change in the Torres Strait Islands.

887 APP.0001.0015.0003 3FASOC [10(c)-(d)]; CRT.2000.0003.0001 Defence [10].
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447

This submission is directed to establishing that the Commonwealth’s breaches made a

material contribution to the Applicants’ loss.

We will first demonstrate that each of these propositions is established on the evidence,
and then submit that the propositions are sufficient, as a matter of law, for the Court to

find that causation is established.

Proof of each step in the chain of causation

448

Q)
449

450

As set out in detail below, the Applicants submit that causation is established because a
necessary cause of the impacts of climate change in the Torres Strait is global temperature
increase, and the Commonwealth’s breaches of the Primary Duty of Care have materially
contributed to that by way of a material amount of GHG emissions that otherwise would
have been avoided. Alternatively, it is open to the Court to find that the Commonwealth’s
breaches have materially increased the risk of the impacts of climate change in the Torres

Strait occurring.

Material contribution to harm (Bonnington Castings)

Section 11(2) of the CLA permits a finding of causation in “exceptional cases”, even
though the defendant’s negligence cannot be established as a necessary condition of the
occurrence of the harm.®®® As submitted in detail below, this case is a quintessential
example of where harm results from “the cumulative operation of factors ... in
circumstances in which the contribution of each factor to that harm is unascertainable”. 3%
In accordance with section 11(2) and the principles established in Bonnington Castings
and like cases, the Commonwealth therefore ought to be held responsible for harm to the

Applicants because its actions materially contributed to, and will continue to contribute

to, harm which would have occurred in any event.

To reiterate, the evidence establishes that increased concentrations of GHGs in the
atmosphere cause increasing average surface temperatures globally and in the Torres
Strait. This, in turn, causes the impacts of climate change in the Torres Strait. It is the

cumulative total of GHG emissions worldwide that causes average surface temperatures

888

889

See APP.0001.0020.0160 Strong v Woolworths Ltd (2012) 246 CLR 182, 194 [26] (French CJ, Gummow, Crennan
and Bell JJ).

APP.0001.0020.0160 Strong v Woolworths Ltd (2012) 246 CLR 182, 194 [25] (French CJ, Gummow, Crennan and
Bell J).
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453

to increase.® It is common ground that every ton of GHG emitted anywhere in the world

contributes to that total.*”! As Dr Canadell put it:*?

[T]he physical science basis of climate change has established very robustly that every ton
of GHG emissions leads to an increase in global mean surface temperature.

It has been the sum of small and big emission sources that is responsible for the increase
of 1.09°C of the global mean surface temperature above the mean of 1850—1900.

As noted above, it is also common ground that increases in global mean surface
temperature are causally linked to the impacts of climate change. Again, as Dr Canadell
stated in his report:®
[T]he physical science of climate change has also established that every additional
increment of global warming contributes towards the increase in frequency and/or intensity
of many different types of climate extremes, including land and marine heatwaves, short-
term heavy rain, and further amplification of se level rise, the loss of glaciers and Arctic

Sea ice, among other impacts in the physical (IPCC 2021), biological and socioeconomic
world (IPCC 2022).

It follows that the Commonwealth’s contributions to global GHG emissions, from 2014
onwards, are inextricable contributions to the cause of the impacts of climate change.

The cause is global temperature increase.

In his principal report, Professor Meinshausen was asked to calculate the remaining
cumulative (that is, global) greenhouse gas emissions until 2050, consistent with a CO,
budget to limit global temperature increase to 1.5°C above pre-industrial levels, as of
2014.8% He commenced by taking the IPCC’s assessment in the Sixth Assessment Report
of the remaining CO:2 budget to limit warming relative to 1850—-1900 to less than 1.5°C
with a 50% chance to be 500Gt of CO; from the beginning of 2020.8> He then adjusted
this budget to correspond to the “pre-industrial” baseline,’*® and added historical
emissions from 2014-2020 to arrive at a CO> budget from the start of 2014 of 595

GtCO,.%°" Based on the relationship between cumulative CO> emissions and cumulative

890
891

892
893
894
895
896
897

APP.0001.0003.0093 Exhibit A40, Karoly Report [24]-[27].

APP.0001.0003.0093 Exhibit A40, Karoly Report [26]; APP.0001.0015.0010 Exhibit A46 Meinshausen
Supplementary Report [26]; see also TRN.0015.1271 16 November 2023, Professor Pitman, T1329:35.
EXP.2000.0001.0196 Exhibit R13, Canadell Report [10].

EXP.2000.0001.0196 Exhibit R13, Canadell Report [10].

APP.0001.0009.0001 Exhibit A45, Meinshausen Report Q.4 (p 15).

APP.0001.0009.0001 Exhibit A4S, Meinshausen Report [39].

APP.0001.0009.0001 Exhibit A4S, Meinshausen Report [40].

APP.0001.0009.0001 Exhibit A45, Meinshausen Report [41].
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GHG emissions stablished in the Sixth Assessment Report, and correcting for accounting
conventions and international aviation and shipping,®® Professor Meinshausen
determined that the remaining global cumulative greenhouse gas emissions until 2050
consistent with limiting global temperature increase to 1.5°C above pre-industrial levels

was 823GtCO,-eq.?”

Professor Meinshausen’s report explained the three broad kinds of methodologies
discussed in the international literature for determining national shares of the global
carbon budget.””® The approach that would afford a nation such as Australia the highest
share of emissions in the budget is known as “grandfathering” — that is, nations with
historically high per capita emissions are allocated more emissions than would be
allocated under an equal per capita methodology, to permit a “smooth” transition to a

net-zero economy that avoids economic shocks.”"!

As addressed above at [130]-[134], Professor Meinshausen concludes that Australia’s
emissions targets, throughout the relevant period, are inconsistent with any calculation
of Australia’s share of the global CO2 budget. Even applying grandfathering, which does
not incorporate concepts of equity required under the Paris Agreement, Australia’s

emissions targets are inconsistent with a 1.5°C world.

In response, the Commonwealth asked Dr Canadell to calculate how much less
Australia’s total GHG emissions would be from 2014 to date had the Climate Change
Authority’s grandfathering methodology been used to set an emissions target, and the
corresponding reduction (or an avoided increase) in today’s global mean surface
temperature if those emissions had not occurred.’®? Professor Pitman opines that it is not
possible to identify any specific effects on the Torres Strait from a temperature increase

of that magnitude.”®

However, as Professor Meinshausen’s evidence demonstrates, assessing the impact of

Australia’s emissions through this lens is the incorrect approach and does not support the

898
899
900
901
902

903

APP.0001.0009.0001 Exhibit A45, Meinshausen Report [43]
APP.0001.0009.0001 Exhibit A45, Meinshausen Report [45].
APP.0001.0009.0001 Exhibit A4S, Meinshausen Report [52]-[57] and Figure 3.

APP.0001.0009.0001 Exhibit A45, Meinshausen Report [53]-[54].

Dr Canadell calculated Australia’s emissions would have been 485.75 MtCO:z-eq less, resulting in a 000218°C
reduction in global mean surface temperature: EXP.2000.0004.0001 Canadell Supplementary Report [2].
EXP.2000.0001.0286 Exhibit R10, Pitman Report [41].

[44].
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459

460

461

conclusion that Australia’s emissions are not causally linked to the effects of climate

change, or are immaterial. That is for three reasons.

First, the limit of our scientific capability to measure “the effect of individual underlying
causes to a particular climate impact ... should not be used to justify an assumption that
there is no effect”.”* That is because:*®
scientifically speaking, there is no question that any greenhouse gas emission causes
radiative forcing, and — in aggregate — they then cause global-mean warming with
various regional climate impacts, that might or might not be smaller or larger in magnitude

than natural variability or our capability to directly measure the temperature change on site
[emphasis added].

Further, the fact that climate models cannot yet separate out or differentiate between the
impact of comparatively small increments of radiative forcing does not mean these

increases do not have an effect. Professor Pitman accepted this in cross-examination.”®

Second, the impacts of climate change are caused by the total or aggregate emissions of
GHGs over time. That is common ground in this case.””’ It follows that seeking to
identify the impact of Australia’s contributions to global GHG emissions in order to
answer the binary question of whether Australia’s emissions in excess of a certain amount
caused a particular set of impacts is to ask the wrong question. The cause of the impacts
of climate change is the aggregate of GHG emissions across the globe since the pre-

industrial era.

Third, the evidence shows that Australia has made a material contribution to global GHG
emissions in the period 2014-2022. In his Supplementary Report, Professor Meinshausen
used the same approach as Dr Canadell to compute the temperature effect of the
difference in emissions between, on one hand, the actual historical emissions of nations
from 2014 to 2021, and on the other, their emissions if (counterfactually) each nation had
committed to reaching net zero by 2024. The table showing the results of Professor

Meinshausen’s calculations shows that:?®

904
905
906
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908

APP.0001.0015.0010 Exhibit A46 Meinshausen Supplementary Report [8].

APP.0001.0015.0010 Exhibit A46 Meinshausen Supplementary Report [9].

TRN.0015.1271 16 November 2023, Pitman Report T1331:42-46.

APP.0001.0015.0010 Exhibit A46 Meinshausen Supplementary Report [9]; EXP.2000.0001.0286 Exhibit R10,
Pitman Report [23]-[25].

APP.0001.0015.0010 Exhibit A46 Meinshausen Supplementary Report, Table 1.
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463

464

461.11f China reduced its emissions from 2014 to net zero in 2024, it would avoid 0.02°C

of GHG-induced warming;

461.21f the United States reduced its emissions from 2014 to net zero in 2024, it would
avoid 0.0079°C of GHG-induced warming; and

461.31f India reduced its emissions from 2014 to net zero in 2024, it would avoid

0.0053°C of GHG-induced warming.

Professor Meinshausen points out that even these extremely large emissions reductions
would not necessarily result in any demonstrable links to specific impacts on the Torres
Strait under current modelling techniques.””® If the Commonwealth’s approach to
causation were adopted, the upshot would be that no nation could bear responsibility for
the impacts of climate change. This is precisely the kind of result that the Bonnington

Castings line of cases seek to avoid.

Professor Meinshausen also calculated the “induced warming” caused by each nation’s
actual GHG emissions in the period 2014-2021 and ranks them. This shows that
Australia ranks 17" in the world for its absolute contribution to global temperature

lth

increase in this period, and 11" for its per capita contribution. Further, the “ten countries

with higher per capita emissions are countries with lower absolute emissions”.”!°
Australia’s per capita contribution is higher than that of all of the countries with higher
absolute contributions, including China, the United States, India, Indonesia and the
Russian Federation. In this context, it cannot be said that Australia’s contribution to GHG

emissions and therefore global temperature increase is immaterial.

If Australia had reduced its GHG emissions in accordance with a 0.97% share of the
global remaining budget as of 2014, the avoided emissions between 2014 to 2021 of
307.63 MtCOz-eq’!! would represent a reduction of 8% compared to Australia’s actual

emissions during this period.”!? That is a significant reduction.”!

909

910

911

912

913

APP.0001.0015.0010 Exhibit A46 Meinshausen Supplementary Report [23]-[25]; cf EXP.2000.0001.0286 Exhibit
R10, Pitman Report [44]-[45].

APP.0001.0015.0010 Exhibit A46 Meinshausen Supplementary Report [21].

EXP.2000.0001.0196 Exhibit R13, Canadell Report ,Table 4.

307.63 MtCOz-eq as a percentage of 3986 MtCOz-eq (see APP.0001.0015.0010 Exhibit A46 Meinshausen
Supplementary Report , Table 1, Column A).

Professor Meinshausen calculations in his Supplementary Report are based upon the calculations in Dr Canadell’s
Report. However, Dr Canadell’s Supplementary Report includes corrections significantly increasing the avoided
emissions in his calculations, so that percentage reduction of avoided emissions would be even greater than 8%.
EXP.2000.0004.0001 Canadell Supplementary Report [2]-[3]. See also Gloucester Resources Ltd v Minister for
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Additionally, the degree of impact caused by the Commonwealth’s breaches is increased
because of the negative influence of the Commonwealth’s emissions ambition of other

countries. In cross-examination, Ms Kelly Pearce agreed with the propositions that:

465.1 “A stronger Australian target could have a positive influence on the actions of other
countries by demonstrating that emissions intensive economies can pursue and
achieve ambitions targets. Conversely, other countries could use weak Australian

action as a reason to delay stronger climate measures”;

465.2 “Countries could use the absence of action in another country as a reason to delay

further action or defer existing commitments”’; and

465.3 “Drawing back from our international commitments is likely to have a negative

influence, an effect heightened by Australia’s high level of development.”®!4

For those reasons, the Applicants submit that the Commonwealth’s breaches of the
Primary Duty of Care materially contributed to the harm suffered by the Applicants and

is likely to materially contribute to future harm.

Material increase in risk of harm occurring (Fairchild)

In the alternative, the Applicants submit that the Commonwealth’s breaches constitute a
material increase in the risk of future harm to the Applicants and, to that extent, material
increase in the risk of harm occurring ought to be recognised as a form of causation in
the exceptional circumstances of this case. That is particularly so to the extent that the

Commonwealth’s breaches make it more likely that a tipping point will be reached.

In Sharma, Beach J considered in obiter that the Bonnington Castings approach had no
application to a tipping point analysis. In summary, the Applicants in that case had
contended that the CO> from GHG emissions creates the risk of reaching one or more
tipping points. If the tipping point is reached, there is a risk that non-linear effects will
cause the temperature to proceed from 2°C to 4°C above the baseline by 2100. If that
occurs, the personal injury to members of the claimant class or some of them may occur.

On the Applicants’ case, the GHG emissions increased the likelihood or risk of producing

Planning (2019) 234 LGERA 257, [515] and [556] in which Preston CJ found that emissions of 37.8 MtCOz-eq was
a 'sizeable individual source of GHG emissions’ and a ‘meaningful amount of GHG emissions’ and one reason to
refuse the coal mine application in that case. See also APP.0001.0020.0183 Waratah Coal Pty Ltd v Youth Verdict
Ltd & Ors (No 6) [2022] QLC 21 [774]-[775].

176

VID622/2021 Pabai & Kabai v Commonwealth of Australia | Applicants’ Closing Submissions



469

470

471

472

473

the tipping point. For that reason, his Honour considered that the risk of harm arising
from reaching the tipping point was more appropriately analogous with the Fairchild line

of cases, rather than Bonnington Castings.’"

The Applicants accept that proving that the Commonwealth’s breaches have contributed
to an increased likelihood of tipping points occurring is more analogous to the Fairchild
line of cases. That is because the Commonwealth’s breaches of the Primary Duty of Care
have not only, and will not only, increased global temperatures, but that that temperature

increase itself increases the risk of triggering tipping points.

Therefore, the Applicants formally submit that causation in this case with respect to
future harm can alternatively be proved by evidence that the Commonwealth’s breaches
materially increased the risk of harm to the Applicants, insofar as the Applicants’ case
relates to the risk of triggering tipping points causing more catastrophic harm than if no
tipping points were triggered. The question of whether or not the approach in Fairchild

forms part of the common law of Australia has been left open by the High Court.”'¢

It has been acknowledged that “the common law is going to have to evolve to deal with
scenarios such as [multiple contributors to climate change]”.’!” The material contribution

to risk test is one such appropriate evolution.

In Sharma, Wheelahan J posited that any development of common law principles of
causation in negligence to accommodate the Fairchild principle, or the contribution of
insufficient causes to an end result, would have to confront an array of significant
consequential issues, including whether the alleged tortfeasor is to be liable in solidum

with any other tortfeasors for the whole of the damage, or only for some proportion.”'®

Such consequential issues are, it is submitted, taken into account in the “normative”

analysis required by s 11(2) and (4) (discussed below).

915

916

917
918

APP.0001.0020.0101 Minister for the Environment (Cth) v Sharma (2022) 291 FCR 311, 425-426 [433]-[436]
(Beach J).

APP.0001.0020.0022 Bennett v Minister for Community Welfare (1992) 176 CLR 408, 416 (Mason CJ, Deane and
Toohey JJ); APP.0001.0020.0196 Amaca Pty Ltd v Ellis (as executor of the estate of Cotton (dec’d)) (2010) 240
CLR 111, [12] (the Court).

APP.0001.0020.0101 Minister for the Environment (Cth) v Sharma (2022) 291 FCR 311, 428 [440] (Beach J).
APP.0001.0020.0101 Minister for the Environment (Cth) v Sharma (2022) 291 FCR 311, 529 [882] (Wheelahan J).
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Why responsibility for harm should be imposed on Commonwealth

474

475

476

477

Sections 11(2) and 11(4) of the CLA require the Court to consider whether or not, and if
so why, responsibility for the harm should be imposed on the negligent party. The
Applicants acknowledge that causation in the context of global climate change presents
a novel set of problems for the common law to deal with. But that, in itself, is not a new
phenomenon. As the Supreme Court of New Zealand recently held in the context of
reinstating a claim based on public nuisance arising from greenhouse gas emissions:’'’
The common law has not previously grappled with a crisis as all-embracing as climate
change. But in the 19th and early 20th centuries it had to deal with another existential
crisis, albeit one of lesser scale, when the industrial revolution dramatically enlarged the
risk of accidents through the mechanisation of factories, transportation and mining. The
law’s response was a mixture of the flawed (e.g. the common employment rule restricting

claims by employees for injury) and the inspired (e.g. the duty of care based on
neighbourhood, expounded by Lord Atkin in Donoghue v Stevenson).

Against this background, Applicants submit that the following normative factors tend

strongly in support of imposing responsibility for the harm on the Commonwealth.

First, the salient features that point in favour of recognising a duty of care owed by the
Commonwealth also support the proposition that the Commonwealth should be held

responsible for the harm. Specifically:

476.1the Commonwealth has a significant degree of control over the risk of harm that

Torres Strait Islanders are exposed to as a result of climate change;’?°

476.2 Torres Strait Islanders are especially vulnerable to the risk of harm as a result of

climate change;**! and

476.3there is a special and distinctive historical and legal relationship between the

Commonwealth and the people of the Torres Strait.”??

Secondly, the collective nature of the cause of climate change-related harms, and
Australia’s disproportionate contribution to that cause, warrants recognition. As
submitted above, global temperature increase occurs as a result of aggregate emissions

of GHGs. Every nation, and therefore every national government, has contributed to

919
920
921
922

APP.0001.0020.0153 Smith v Fonterra Co-operative Group Limited (2024) NZSC 5 at [156].
See above at [225]-[242].
See above at [215]-[224].
See above at [180]-[190].
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479

global GHG emissions, and therefore to the impacts of climate change wherever (and
whenever) they occur. But Australia’s contribution has been vastly disproportionate to
our population. As Professor Meinshausen’s analysis demonstrates,”>* Australia’s GHG
emissions from 2014 to 2021 resulted in per capita warming that ranked 11" in the world
(out of 205 countries), and 17" in absolute terms. That is a startlingly outsized

contribution from our small nation.

Thirdly, and relatedly, the Commonwealth’s breach of the Primary Duty of Care is not
cast as a failure to mitigate a// GHG emissions from a particular point in time, but rather
GHG emissions from 2014 that reflect a reduction target that is established in accordance
with any sensible approach to global carbon budgeting. As Professor Meinshausen’s
report demonstrates, the best available science allows for calculation of a cumulative
“budget” for greenhouse gas emissions until 2050 that is consistent with a 50%
probability of limiting global temperature increase to 1.5°C above pre-industrial levels.”**
The next question is how that global budget is to be allocated between nations. There are
three approaches for doing this that have been dominant in the scholarly literature.”?®
None of Australia’s 2030 target, its updated 2030 target, or its 2050 target are consistent
with any accepted approach to allocating responsibility for emissions reduction.”?
Professor Meinshausen estimates that Australia’s 2030 target would have used up
Australia’s allocation of the remaining 1.5°C budget by 2030, and the updated 2030 target
does not provide a practically feasible pathway to remain within the budget by 2033.9%’
If other countries exceeded their budgets in the same manner, then the prospects of
remaining within the global budget would disappear. Recognising Australia’s causal

contribution to the impacts of climate change accords with basic notions of equity.

Fourthly, imposing responsibility on the Commonwealth would further the human rights
of Torres Strait Islanders as recognised under the Human Rights Act 2019 (Qld) (HRA).

That is for the following reasons.

479.1 The HRA provides that “All individuals in Queensland have human rights.”*?3
Those human rights are those defined in Divisions 2 and 3 of Part 2 of the HRA.

923
924
925
926
927
928

APP.0001.0015.0010 Exhibit A46 Meinshausen Supplementary Report, Table 1.
APP.0001.0009.0001 Exhibit A45, Meinshausen Report [38]-[47].
APP.0001.0009.0001 Exhibit A4S, Meinshausen Report [S3].
APP.0001.0009.0001 Exhibit A45, Meinshausen Report [72]-[74].
APP.0001.0009.0001 Exhibit A45, Meinshausen Report [73]-[74].
APP.0001.0021.0014 Human Rights Act 2019 (QId) (‘HRA’) s 11.
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In Waratah Coal Pty Ltd v Youth Verdict Ltd & Ors (No 6),°*° the President of the

Land Court of Queensland (Kingham P) analysed in detail the human rights

implications of a decision to approve a thermal coal mine in the Galilee Basin. In

brief summary, her Honour concluded that the impacts of climate change would

limit the following human rights under the HRA:

(a)

(b)

(©)

The right to life, and not to be arbitrarily deprived of life (s 16): Because

climate change ““at any level will limit the right to life to some extent and is
already doing so”, approving the project “would contribute to foreseeable
and preventable life-terminating harm” that was not outweighed by projected

economic benefits of the project.”*

The cultural rights of Aboriginal and Torres Strait Islander peoples (s 28):

Because the Torres Strait Islands are at a significantly increased risk of

1

damaging coastal floods and storm surges,”! and because of the “distinct

significance” of the right protected by s 28(2)(e) to conserve and protect the
environment in light of First Nations’ witnesses active commitment to and

participation in caring for country,’*?

climate change impacts will have a
profound impact on cultural rights and, for some peoples who will be
displaced from their country, it risks the survival of their culture, the very
thing s 28 is intended to protect.”**> Her Honour noted in particular that the
“Torres Strait Island peoples face an existential risk from sea level rise.””**
Again, these factors were not outweighed by projected economic benefits of

the project.”?

The rights of children (s 26(2)): The rights of children would be limited by

approval of the project “because of the vulnerability of children to climate

change impacts and the disproportionate burden those impacts will have on

children today and in the future”.*

929
930
931
932
933
934
935
936

APP.0001.0020.0183 Waratah Coal Pty Ltd v Youth Verdict Ltd & Ors [2022
APP.0001.0020.0183 Waratah Coal Pty Ltd v Youth Verdict Ltd & Ors [2022
APP.0001.0020.0183 Waratah Coal Pty Ltd v Youth Verdict Ltd & Ors [2022
APP.0001.0020.0183 Waratah Coal Pty Ltd v Youth Verdict Ltd & Ors [2022
APP.0001.0020.0183 Waratah Coal Pty Ltd v Youth Verdict Ltd & Ors [2022
APP.0001.0020.0183 Waratah Coal Pty Ltd v Youth Verdict Ltd & Ors [2022
APP.0001.0020.0183 Waratah Coal Pty Ltd v Youth Verdict Ltd & Ors [2022
APP.0001.0020.0183 Waratah Coal Pty Ltd v Youth Verdict Ltd & Ors [2022

QLC 21.
QLC 21 at [1512]-[1513].
QLC 21 at [1544].
QLC 21 at [1557].
QLC 21 at [1565].
QLC 21 at [1568].
QLC 21 at [1566].
]

QLC 21 at [1586].
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(d) The right to property (s 24(2)): The evidence included estimations regarding

the increased annual cost or value loss of property in Queensland due to
climate change impacts (some $1.512 billion), which was evidence of

limitation of the right to property.®’

() The right to privacy and home (s 25(a)): This right was limited in particular

because there was evidence of “plans to relocate up to 2,000 people from the
Torres Strait” as a result of sea level rise, and accordingly that “[c]limate
change “presents a real and serious risk to the homes of residents of the

Torres Strait”.”33

(f)  The right to enjoy human rights without discrimination (s 15(2)): The human

rights consequences of climate change would fall disproportionately on the
young and old, and especially on First Nations people due to their heightened

vulnerabilities to health-related impacts and the impact on cultural rights.”*

479.2 Based on this analysis, her Honour concluded that:**

[T]he Project would impair the ability of the identified groups from retaining the
benefit of the individual rights engaged by the Project. The evidence about the
economic and other benefits of the Project is not cogent and persuasive in justifying
the limit.

479.3 Waratah powerfully illustrates that the impacts of climate change will limit the
human rights of all Queenslanders — and especially Torres Strait Islanders — that
are protected under the HRA. Holding the Commonwealth responsible for its
contribution to the impacts of climate change is therefore consistent with the
protection and promotion of those human rights under the statute law of

Queensland.

479.4To be clear, the Applicants do not here make a submission concerning the
interpretation of the CLA in accordance with section 48 of the HRA, nor make any
contention that this Court is a public authority bound by the HRA to act compatibly
with human rights (cf section 58(1)).

937 APP.0001.0020.0183 Waratah Coal Pty Ltd v Youth Verdict Ltd & Ors [2022
938 APP.0001.0020.0183 Waratah Coal Pty Ltd v Youth Verdict Ltd & Ors [2022
939 APP.0001.0020.0183 Waratah Coal Pty Ltd v Youth Verdict Ltd & Ors [2022
940 APP.0001.0020.0183 Waratah Coal Pty Ltd v Youth Verdict Ltd & Ors [2022

QLC 21 at[1614
QLC 21 at [1626
QLC 21 at [1646
QLC 21 at [1657

, [1628].
-[1653].

—_ e —
—_—
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480 Fifthly, imposing responsibility on the Commonwealth would be consistent with foreign

decisions that have held national governments accountable for harm caused, or to be
caused, by climate change, even while acknowledging that each nation’s contribution

was individually small. For example:

480.1In Urgenda Foundation v The State of the Netherlands, the Hague District Court,
in its assessment of the State’s tortious liability, found that, “a sufficient causal link
can be assumed to exist between the Dutch greenhouse gas emissions, global
climate change and the effects (now and in the future) on the Dutch living climate.
The fact that the current Dutch greenhouse gas emissions are limited on a global
scale does not alter the fact that these emission contribute to climate change.”*!
The Court reached this conclusion based on an analysis of: (i) the nature and extent
of the damage caused by climate change and the foreseeability of the risks, (ii) the
nature of the acts and omissions of the State (in relation to the extent of its GHG
emissions reduction), (iii) the onerousness of precautionary measures, the (iv)
discretion of the State to execute its public duties, (v) attributability and (vi)

damages. The Dutch Supreme Court upheld the lower court’s decision and findings

in respect of tortious liability.

480.2 The Hague District Court made clear that the Government is required to do its part
to mitigate climate change, even if it is only responsible for generating a small
share of global GHG emissions.”** The Dutch Supreme Court expanded this
reasoning (albeit with a focus on causation in the context of human rights).** It
stated that relevant obligations under the European Convention of Human Rights
oblige the Dutch State to do its part to combat dangerous climate change.”** The
Supreme Court determined that every State has an obligation to do what is

necessary to combat climate change:*%

941
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APP.0001.0020.0174 Urgenda Foundation v The State of The Netherlands (2015) ECLI:NL:RBDHA:2015:7196
(official translation) (District Court) [490].

APP.0001.0020.0174 Urgenda Foundation v The State of The Netherlands (2015) ECLI:NL:RBDHA:2015:7196
(official translation) (District Court) [479].

APP.0001.0020.0157 State of the Netherlands (Ministry of Economic Affairs and Climate Policy) v Stichting
Urgenda (2019) ECLI:NL:HR:2019:2007 (official translation) (Supreme Court of the Netherlands, Civil Division).
APP.0001.0020.0157 State of the Netherlands (Ministry of Economic Affairs and Climate Policy) v Stichting
Urgenda (2019) ECLI:NL:HR:2019:2007 (official translation) (Supreme Court of the Netherlands, Civil Division)
[5.7.1].

APP.0001.0020.0157 State of the Netherlands (Ministry of Economic Affairs and Climate Policy) v Stichting
Urgenda (2019) ECLI:NL:HR:2019:2007 (official translation) (Supreme Court of the Netherlands, Civil Division)
[5.7.4].
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“The Netherlands is obliged to do ‘its part’ in order to prevent dangerous climate
change, even if it is a global problem. The UNFCCC is based on the idea that climate
change is a global problem that needs to be solved globally. Where emissions of
greenhouse gases take place from the territories of all countries and all countries are
affected, measures will have to be taken by all countries. Therefore, all countries
will have to do the necessary [...] in accordance with its specific responsibilities and
capabilities.”

480.3In the Klimaatzaak Appeal, the Brussels Court of Appeal held that Belgian
government authorities violated tortious provisions of the Belgian Civil Code. In
considering causation, the Court noted that, “if the damage suffered has been
caused by several concurrent faults, each of the authors is liable for the reparation
of the entire damage”.”*’” To exclude a causal link, the judge must, “be able to say
that, without the fault, the damage would nevertheless have occurred as it did [...]
all other conditions of damage being identical.”*® The Court held that a causal link
between the faults and the damage by reference to three time periods grouped by
(1) damage that has already materialised (i1) damage that is unavoidable, but has
not fully materialised yet and (iii) damage which is avoidable because emissions
have not yet taken place. In so doing, the Court was clear that the government
authorities may still be held liable for their actions, even if Belgium’s emissions
are small at the global scale. The Court stated that, “[it] is clear from the latest
IPCC reports that every GHG emission counts and has an impact on global

warming, since it reduced the residual carbon budget at world level”.**

480.41In Notre Affaire a Tous, the Paris Administrative Court concluded that there was a
causal link between the French Government’s conduct and harms suffered by the
applicants that are attributable to climate change. In its decision, the Court endorsed
the findings of the Public Rapporteur, who was appointed to provide a non-binding
legal opinion to the Court. The Public Rapporteur’s opinion was that State has a
duty to do its part to mitigate climate change, despite the fact that France has an

individually small contribution to global emissions:

946

947

948

949

APP.0001.0020.0157 State of the Netherlands (Ministry of Economic Affairs and Climate Policy) v Stichting
Urgenda (2019) ECLI:NL:HR:2019:2007 (official translation) (Supreme Court of the Netherlands, Civil Division)
[5.7.1]1-[5.7.2].

APP.0001.0020.0176 VZW Klimaatzaak v Kingdom of Belgium & Others [2021] Belgium, Court of First Instance of
Brussels (unofficial translation) [222].

APP.0001.0020.0176 VZW Klimaatzaak v Kingdom of Belgium & Others [2021] Belgium, Court of First Instance of
Brussels (unofficial translation) [222].

APP.0001.0020.0176 VZW Klimaatzaak v Kingdom of Belgium & Others [2021] Belgium, Court of First Instance of
Brussels (unofficial translation) [233].
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482

483

484

“[EJach country is responsible for reducing its GHG emissions in proportion to its
share of responsibility. When we reason on the scale of the territory and the Rté de
la France [responsibility of France], we believe that this co-responsibility does not
dissolve the causal link between the ecological damage and the action of the French
State alone.”

Finally, as explained at [439] above, the normative inquiry includes considerations of
foreseeability and remoteness. As Beach J has recently explained, “[r]Jemoteness
concerns whether the kind of damage suffered was foreseeable as a possible outcome of

the kind of carelessness charged against the defendant”.”>!

The Commonwealth contends that because Australia contributes a small proportion of
global GHG emissions, it is not reasonably foreseeable that the Commonwealth’s
conduct in determining its GHG emissions reductions targets would cause the Applicants

and Group Members harm.”?

A similar argument on behalf of the Commonwealth was rejected by a majority in

Sharma.®> As held by Allsop CJ:*>*

“That it can never be proved that a small contribution to the risk was the
contribution which caused the harm is no reason for not imposing a duty to act
reasonably not to increase the risk if there is a real and not fanciful possibility that
the contribution in question may cause or materially contribute to the harm.

...one cannot say that there is no reasonable foreseeability of harm to the Children
from the release of emissions caused by the combustion of the coal mined made
available by the decision [to approve the coal mine].”

In the same way, and as explained at [275439] above, there was a real and not fanciful
possibility that the Commonwealth’s decision not to set a best available science target

materially contributed, and may materially contribute, to the impacts of climate change

950

951
952
953

954

APP.0001.0020.0118 Notre Affaire a Tous and Others v France (2nd Decision) [2021] No 1904967 1904968
1904972 19049764-1 Unoff Transl (Administrative Court of Paris) Opinion of the Public Rapporteur, Amélie Fort-
Besnard, 20.

APP.0001.0020.0101 Minister for the Environment (Cth) v Sharma (2022) 291 FCR 311, [421] (Beach J).
Amended Concise Statement in Response, [4].

APP.0001.0020.0101 Minister for the Environment (Cth) v Sharma (2022) 291 FCR 311, 410 [329]-[332] (Allsop
ClJ), 424 [423] and 428 [440] (Beach J).

APP.0001.0020.0101 Minister for the Environment (Cth) v Sharma (2022) 291 FCR 311, 410 [329] and [332]
(Allsop CJ).
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and therefore the harm to the Applicants. Remoteness or foreseeability is not a reason to

diminish the Commonwealth’s responsibility.

485 For those reasons, the Applicants submit that causation with respect to the Primary Duty

of Care has been established.

I. REMEDIES

486 The Applicants seek declaratory and injunctive relief, as well as damages. Each of the

three forms of remedy is discussed further below.

Declarations
487 By their amended originating application dated 7 October 2022, the Applicants sought

two declarations in respect of the Primary Duty:

1. A declaration that the Commonwealth owes a duty of care to Torres Strait Islanders,

including the Applicants and the Group Members, to take reasonable steps to:
a. protect Torres Strait Islanders; and/or

b. protect Torres Strait Islanders’ traditional way of life, including taking steps to

preserve Ailan Kastom; and/or

c. protect the marine environment in and around the Protected Zone, including the

Torres Strait Islands;

from the Current and Projected Impacts of Climate Change in the Torres Strait Islands (Duty
of Care).

2. A declaration that the Commonwealth is in breach of the Duty of Care.

488 The Court’s power under s 21 of the Federal Court of Australia Act 1976 (Cth) to grant
declaratory relief in civil proceedings is ‘undoubtedly wide’.”**> The judicial power to
make a declaration ‘is a large and most useful one’.”*® The High Court has explained that

‘It is a discretionary power which “(i)t is neither possible nor desirable to fetter ... by

955 APP.0001.0020.0101 Minister for the Environment v Sharma [2022] FCAFC 35; (2022) 291 FCR 311, [781]
(Wheelahan J); APP.0001.0021.0013 Federal Court of Australia Act 1976 (Cth).

936 APP.0001.0020.0035 Commonwealth v Sterling Nicholas Duty Free Pty Ltd [1972] HCA 19; (1972) 126 CLR 297,
305 (Barwick CJ).
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489

490

491

laying down rules as to the manner of its exercise.”’®®’ Ultimately, the considerations
confining the power to make declarations are only those ‘which mark out the boundaries
of judicial power’.”>® With that in mind, the Court should make the declarations sought

by the Applicants for the following reasons.

First, the declarations ‘will settle the dispute finally’®>’

as between the Applicants and
the Respondent as to the existence of the duties of care. That is because the declaration
of duty and breach (for each of the duties) will be ‘based on a concrete situation and ...
amount[s] to a binding decision raising a res judicata between parties’.”® In
circumstances where the parties through their pleadings and evidence have squarely
joined issue on the existence and breach of the duties, there is a public interest in this
Court giving binding effect to its resolution of the issues litigated between the parties in
declarations: ‘it is desirable that there should be an authoritative resolution of the dispute

presented to the Court’.%°!

Second, and relatedly, unlike in Sharma, here the Applicants have shown both the
existence of the duties and the Respondent’s breaches of them. There is no request to this
Court to declare a duty ‘in the ether’, but rather in the ‘known world of breach, causation
and damage’.”?> Given that in this case ‘the relevant circumstances pertaining to the
relationship’ have ‘crystallised’, there is no prudential reason to refrain from declaring

the existence of the duty.”®?

Third, again in contrast to Sharma, there is nothing ‘interlocutory’ about the declarations

sought in this case.’®* Rather, the declarations will be made after the question of liability

957

958

959

960

961
962

963

964

APP.0001.0020.0006 Ainsworth v Criminal Justice Commission [1992] HCA 10; (1992) 175 CLR 564, 582-3
(Brennan J) quoting Forster v Jododex Aust Pty Ltd [1972] HCA 61; (1972) 127 CLR 421, 437 (Gibbs J).
APP.0001.0020.0006 Ainsworth v Criminal Justice Commission [1992] HCA 10; (1992) 175 CLR 564, 582-3
(Brennan J).

APP.0001.0020.0019 Bass v Permanent Trustee Co Ltd [1999] HCA 9; (1999) 198 CLR 334, [48] (Gleeson CJ,
Gaudron, McHugh, Gummow, Hayne and Callinan JJ, citation omitted) quoting Zamir & Woolf, The Declaratory
Judgment, 2nd ed (1993) at 132.

Contrast APP.0001.0020.0019 Bass v Permanent Trustee Co Ltd [1999] HCA 9; (1999) 198 CLR 334, [48] (Gleeson
CJ, Gaudron, McHugh, Gummow, Hayne and Callinan JJ).

APP.0001.0020.0003 AWB Ltd v Cole (No 6) [2006] FCA 1274; (2006) 235 ALR 307, [5] (Young J).
APP.0001.0020.0101 Minister for the Environment (Cth) v Sharma [2022] FCAFC 35; (2022) 400 ALR 203, [538]
(Beach J).

APP.0001.0020.0101 Cf Minister for the Environment (Cth) v Sharma [2022] FCAFC 35; (2022) 400 ALR 203,
[760] (Wheelahan J).

APP.0001.0020.0101 Cf Minister for the Environment (Cth) v Sharma [2022] FCAFC 35; (2022) 400 ALR 203,
[778]-[780] (Wheelahan J), citing APP.0001.0020.0065 Graham Barclay Oysters Pty Ltd v Ryan [2002] HCA 54;
(2002) 211 CLR 540, [128] (Gummow and Hayne JJ).
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492

493

has been finally determined, including a finding of damage to Group Members.”®> The
making of the declarations as to the existence of the duties, and the Commonwealth being
in breach, is also desirable to give effect to the statutory scheme for group proceedings

by maximising the utility of the s 33ZB procedure.”*®

Finally, the utility of the declarations in this case is underscored by the fact that they are
sought against the Executive. Even absent a coercive effect, the declarations can be
expected to mould the Executive’s future conduct.’®’ In this respect, analogy can be
drawn with the ability of courts to make declarations about future conduct (although the
Applicants do not ask the Court to go so far in this case) of which it has been said ‘[the]
capacity of courts to declare that conduct, which has not yet taken place, will or will not

be in breach of the law “contributes enormously to the utility of the jurisdiction”’.%

Accordingly, there is no discretionary reason for the Court to refuse the declarations
sought by the Applicants. Rather, the Court should make the declarations to vindicate the

Applicants’ having made good their claim and to prevent re-litigation.”®

Injunctive relief

494

By their amended originating application dated 7 October 2022, the Applicants seek an
injunction to require the Commonwealth to implement such reasonable measures as are

necessary to:

494.1protect the Torres Strait Islands and the cultural and customary rights of Torres

Strait Islanders from GHG emissions;

965

966

967

968

969

APP.0001.0020.0048 Dovuro Pty Ltd v Wilkins [2003] HCA 51; (2003) 215 CLR 317, [143]-[144] (Hayne and
Callinan JJ). See also Australian Competition and Consumer Commission v Cement Australia Pty Ltd [2014] FCA
148, [10]-[11] (Greenwood J).

APP.0001.0020.0088 Lloyd v Belconnen Lakeview Pty Ltd (No 2) [2020] FCA 698, [1] (Lee J). This point not
criticised on appeal: APP.0001.0020.0020 Belconnen Lakeview Pty Ltd v Lloyd [2021] FCAFC 187; (2021) 156
ACSR 273, [108] (the Court).

APP.0001.0020.0059 Franklin v The Queen (No 2) [1974] QB 205, 218; APP.0001.0020.0034 Commissioner of
Taxation v Indooroopilly Children Services (Qld) Pty Ltd [2007] FCAFC 16; (2007) 158 FCR 325, [3]-[7] (Allsop J,
Stone and Edmonds JJ agreeing at [1] and [48]). See also APP.0001.0020.0040 Davies v Minister for Urban
Development and Planning [2011] SASC 87; (2011) 109 SASR 518, [24] (Bleby J); APP.0001.0020.0057 Fauna
and Flora Research Collective Inc v Secretary to the Department of Environment, Land, Water and Planning [2018]
VSC 366, [24] (Keogh J); Kristen, Walker, ‘When can a Court’s Decision be Ignored?’ 46(2) Melbourne University
Law Review 572, 586-7.

APP.0001.0020.0075 IMF (Aust) Ltd v Sons of Gwalia Ltd [2004] FCA 1390; (2004) 211 ALR 231, [44] (French J)
quoting APP.0001.0020.0035 Commonwealth v Sterling Nicholas Duty Free Pty Ltd [1972] HCA 19; (1972) 126
CLR 297, 305 (Barwick CJ).

Cf APP.0001.0020.0149 Sharma by her litigation representative Sister Marie Brigid Arthur v Minister for
Environment [2021] FCA 560; (2021) 391 ALR 1, [515] (Bromberg J). See also APP.0001.0020.0030 Carnie v
Esanada Finance Corporation Ltd [1995] HCA 9; (1995) 182 CLR 398, 423—4 (Toohey and Gaudron JJ, Mason CJ,
Deane and Dawson JJ agreeing).
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495

496

497

498

494 2 reduce Australia’s GHG emissions consistent with Best Available Science; and
494 .3 otherwise avoid injury and harm to Torres Strait Islanders, from such emissions.

The scope of injunctive relief can be determined with reference to the accepted standard
of care. As set out at [82] of the 3FASOC, those reasonable measures required of the
Commonwealth referred to above necessarily include steps to ensure that, having regard

to the Best Available Science, it:*"°

495.1 Identifies the Global Temperature Limit necessary to prevent or minimise many of
the most dangerous Current and Projected Impacts of Climate Change to small and

low-lying islands, such as the Torres Strait Islands;

495 .2 Identifies a Best Available Science Target reflecting the Global Temperature Limit
identified above to prevent or minimise the Current and Projected Impacts of

Climate Change in the Torres Strait Islands; and

495.3 Implements such measures as are necessary to reduce Australia’s GHG emissions

consistent with the Best Available Science Target identified above.

The Applicants have already pointed to evidence above at Part C as to the harms they
have suffered, and are at risk of suffering, as a result of the Commonwealth’s breaches
of the Primary Duty. It should be uncontentious that where a person can show ‘threatened
harm from threatened negligent conduct’ an ‘injunction will be to restrain breach and so

restrain foreseeable caused harm.’®’!

That is what the Applicants seek here. They do not seek an injunction to require the
Respondent to set a particular GHG target nor dictate how to achieve it. Rather, they seek

injunctions correlative to the Primary Duty.

Were the Court to grant such relief, the Commonwealth would retain the appropriate

flexibility befitting a government actor in determining how to fulfil its duty®’? — that is,

970
971

972

APP.0001.0015.0003 3FASOC [81].

APP.0001.0020.0101 Minister for the Environment (Cth) v Sharma [2022] FCAFC 35; (2022) 400 ALR 203, [296]
(Allsop CJ). See also APP.0001.0020.0126 Plaintiff'S99/2016 v Minister for Immigration and Border Protection
[2016] FCA 483; (2016) 243 FCR 17, [469], [474] (Bromberg J), quoting JD Heydon, MJ Leeming & PG Turner,
Meagher, Gummow & Lehane’s Equity: Doctrines and Remedies (5th ed., 2015)) [21-105].

APP.0001.0020.0149 Sharma by her litigation representative Sister Marie Brigid Arthur v Minister for the
Environment [2021] FCA 560; (2021) 391 ALR 1, [501]-[502] (Bromberg J). See, in a different context,
APP.0001.0020.0121 Patrick Stevedores Operations No 2 Pty Ltd v Maritime Union of Australia [1998] HCA 30;
(1998) 195 CLR 1, [54], [61] (Brennan CJ, McHugh, Gummow, Kirby and Hayne JJ).
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500

501

how to fix GHG targets consistently with the best available science and reduce emissions
accordingly. This approach has also been reflected internationally in the Dutch
Klimaatzaak Appeal®” There, the Court of Appeal ordered Belgian public authorities
amend their 2030 NDCs to at least a 55% reduction from 1990 levels. In discussing the
power to make such an order to remedy unlawful conduct, the Court said mandatory
orders of this kind, ‘... cannot in fact deprive the public authority of the choice of
measures to be implemented to achieve the ordered result.”®”* The Court of Appeal also
assessed whether — in particular under tort law — it would be appropriate to seek
injunctive relief to prevent ‘damage (so-called dangerous global warming and excessive
damage to the residual carbon budget) [that] has not yet occurred’.””> The Court found
in the affirmative, concluding ‘in the current state of positive law, an action to prevent
future damage is admissible when the fault has already been committed and the damage

is sufficiently serious.”®’®

The principles guiding the Court’s discretion as to the grant of such an injunction are

well settled in Australia.

First, the Applicants must show an apprehended breach of a legal right. It will be all the
more easy, ‘as a matter of evidence’, to show that when, as here, the Respondent has
recently engaged in a breach of that right and/or is in continued breach of it.””’ (However,
the absence of past harm does not prevent the granting of an injunction.”’®) Here, there

has been a long and persistent breach of the duty.®”’

Second, the Applicants ‘must show that what the respondent is threatening and intending

to do will cause [them] imminent and substantial damage’’.”®® The concept of

973

974

975

976

977
978

979
980

APP.0001.0020.0175 VZW Klimaatzaak v Kingdom of Belgium & Others [2023] Belgium, Court of Appeal
(unofficial translation).

APP.0001.0020.0175 VZW Klimaatzaak v Kingdom of Belgium & Others [2023] Belgium, Court of Appeal
(unofficial translation), [271].

APP.0001.0020.0175 VZW Klimaatzaak v Kingdom of Belgium & Others [2023] Belgium, Court of Appeal
(unofficial translation), [278].

APP.0001.0020.0175 VZW Klimaatzaak v Kingdom of Belgium & Others [2023] Belgium, Court of Appeal
(unofficial translation), [281]. See also [283].

APP.0001.0020.0074 Hurst v State of Queensland (No 2) [2006] FCAFC 151, [22] (the Court).

See, generally, APP.0001.0022.0020 Tim Baxter, ‘Slow Death of Past Damage as an Essential Element of
Negligence’ (2019) 26(3) Tort Law Review 123.

See above at [383]-[413].

APP.0001.0020.0011 Apotex Pty Ltd v Les Laboratoires Servier (No 2) [2012] FCA 748; (2012) 293 ALR 272, [46]
(Bennett J), citing APP.0001.0020.0146 Royal Insurance v Midland Insurance (1908) 26 RPC 95, 97 and
APP.0001.0020.0146 Bendigo and Country Districts Trustees and Executors Co Ltd v Sandhurst and Northern
District Agency Co Ltd (1909) 9 CLR 474, 478.
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502

503

504

505

‘imminence’ guards against a court granting an injunction prematurely.”8! Here, as set
out in these submissions, the Court has witnessed and heard evidence of rapid damage
being suffered by the persons during the claim period and into the future, lands and waters
of the Torres Strait at least partially as a result of the Respondent’s breaches of the duty

of care.

As set out above at [298]-[301], the imminent harm arising from the Commonwealth’s
ongoing breach of the Primary Duty is apparent to Torres Strait Islanders more and more

with each year, each season, and each day.

As discussed at [287]-[293], the gravity of the harm is of the highest order, risking
severance of over 65,000 years of connection to land and sea. The test for imminent and

substantial harm is therefore plainly satisfied on the evidence.

Third, ‘the Court will have regard to the degree of probability of the apprehended injury,
the degree of seriousness of the injury and the requirements of justice between the
parties’.”s? Here, as outlined at [279]-[285] the degree of probability of the apprehended
injury must be assessed as extremely high in light of the evidence, including when the

prospect of tipping points is accounted for.

Turning to the degree of seriousness of the injury, this is a consideration plainly weighing
in favour of the grant of an injunction in this case. It is hard to conceive of a harm more
serious than that to which Torres Strait Islanders would be exposed by a continued breach
of the duty of care. By non-Indigenous standards, loss of human life is often considered
the most serious harm imaginable. For Torres Strait Islanders, loss of Ailan Kastom
should be assessed as equally serious, including because of its intergenerational
effects.”® As acknowledged in Australian native title jurisprudence, the connection
between Indigenous peoples and their lands and waters involves ‘an unquestioned
scheme of things in which the spirit ancestors, the people of the clan, particular land and

everything that exists on and in it, are organic parts of one indissoluble whole’.”®* The

981

982

983
984

APP.0001.0020.0011 Apotex Pty Ltd v Les Laboratoires Servier (No 2) [2012] FCA 748; (2012) 293 ALR 272, [46]
(Bennett J).

APP.0001.0020.0011 Apotex Pty Ltd v Les Laboratoires Servier (No 2) [2012] FCA 748; (2012) 293 ALR 272, [46]
(Bennett J) citing APP.0001.0020.0074 Hurst v State of Queensland (No 2) [2006] FCAFC 151, [21] (the Court).
See above at Part C.

APP.0001.0020.0089 Love v Commonwealth (2020) 270 CLR 152 [290] (Gordon J), citing Milirrpum v Nabalco Pty
Ltd (1971) 17 FLR 141 at 167, quoted in APP.0001.0020.0185 Ward (2002) 213 CLR 1 at 64 [14], in turn quoted in
Griffiths (2019) 93 ALJR 327 at 368 [153]; 364 ALR 208 at 255. See also APP.0001.0020.0136 R v Toohey, Ex
parte Meneling Station Pty Ltd (1982) 158 CLR 327 at 358.
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probability and seriousness of the apprehended harm both being high, an injunction
should issue. There is nothing about the ‘requirements of justice between the parties’ that
suggests otherwise, for example is has not been said that the Group Members have

contributed in any way to the situation in which they now find themselves.

506 Fourth, the Court will consider whether there are other means by which the breach of the
Applicants’ rights might be ‘averted or sufficiently compensated for’,”®* including by
damages. Here, no such other means are apparent; the Applicants are completely reliant
on the Respondent complying with its obligations under the duty in order to minimise
the ongoing harm to them. Damages are plainly an inadequate remedy for the losses —
particularly, but not only, the ongoing loss of fulfilment of Ailan Kastom®® — suffered by
reason of the ongoing breaches of duties. The preservation of Ailan Kastom is priceless
to the peoples of the Torres Strait. The High Court has acknowledged the connection
between Indigenous peoples and their lands and waters as ‘not a species of what
European law understands as ownership or possession’.’®” Unlike western property
transactions, it is not disposable for the exchange of money. It is uncontroversial that ‘the
loss of [Indigenous] culture of such great antiquity is irreplaceable and not adequately

compensated by damages’ .

507 For those reasons, this case is readily distinguishable from the first instance decision in
Sharma,’® and is closer to Attorney-General v Council of Borough of Birmingham and

Attorney-General v Colney Hatch Lunatic Asylum.**°

508 In Sharma, Bromberg J was not prepared to grant a quia timet injunction. The two
decisive considerations for his Honour were: first, that the restraint sought was
overinclusive — that is, it extended beyond what was justified by imposition of liability
in negligence; and, second, that the applicants had not established the probability of the

breach of duty.”! In the present case, the proposed injunction tracks closely the terms of

085 APP.0001.0020.0134 R v Macfarlane; Ex parte O Flanagan and Ex parte O Kelly (1923) 32 CLR 518, 539 (Isaacs
D).

986 See, by analogy, APP.0001.0020.0109 Munkara v Santos NA Barossa Pty Ltd [2023] FCA 1348, [121]
(Charlesworth J); APP.0001.0020.0108 Munkara v Santos NA Barossa Pty Ltd (No 2) [2023] FCA 1421, [86]
(Charlesworth J).

087 APP.0001.0020.0089 Love v Commonwealth (2020) 270 CLR 152 [341] (Gordon J).

088 APP.0001.0020.0169 Thorpe v Head, Transport for Victoria [2020] VSC 804, [64] (Forbes J).

89 APP.0001.0020.0149 Sharma by her litigation representative Sister Marie Brigid Arthur v Minister for Environment
[2021] FCA 560; (2021) 391 ALR 1, [S10]-[511] (Bromberg ).

990 APP.0001.0020.0014 Attorney-General v Council of Borough of Birmingham (1858) 70 ER 220;
APP.0001.0020.0013 Attorney-General v Colney Hatch Lunatic Asylum (1868) LR 4 Ch App 146.

1 APP.0001.0020.0149 Sharma by her litigation representative Sister Marie Brigid Arthur v Minister for Environment
[2021] FCA 560; (2021) 391 ALR 1, [510] (Bromberg J).
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509

510

511

the duty and does not suffer the same problem of disproportionate restraint as concerned
Bromberg J. That is to say, the Applicants do not seek to require a specific response from
the Respondent as to how the duty must be observed.”? Further, the Applicants in the
present case have provided evidence to satisfy this Court that the Australia’s 2050 and
updated 2030 targets remain in place, such that absent the injunction there will be an

ongoing breach of duty.

By contrast, in Colney Hatch, the plaintiffs approached the court for an injunction to
restrain a nuisance of the ongoing release of sewerage into water.””> The Court of
Chancery found the nuisance to be ‘clearly established’.*** However, the defendants
opposed the injunction, including on the basis of the steps they had already taken ‘to
remedy the evil complained of’.””> The Court granted the injunction (albeit suspended
for three months), and was not impressed by the purported efforts to remedy the evil,

which had been ‘made in the wrong direction’ and had been ‘unsuccessful’.**¢

Similarly, in the earlier case of Attorney-General v Council of Borough of Birmingham
the Court granted an injunction to restrain the ongoing dumping of sewerage in the River
Tame.”” These two cases, and others, demonstrate the appropriateness of injunctions to
restrain a tortfeasor from continuing conduct in breach of their tortious obligations even
where they are purporting to make some efforts at remediation. This is a case where that
approach is called for. The Commonwealth argue that it is doing enough to address the
problem of climate change, including by the setting and maintaining of Australia’s 2050
and updated 2030 targets. But having taken some action does not spare it from the

obligation to take sufficient action, as called upon by the duty.

Finally, lest it be said to the contrary, if the Applicants establish liability they should not
be denied the protective remedy of an injunction because of any countervailing public or
policy interests that might be asserted by the Respondent.”® The “fact that the wrongdoer

is in some sense a public benefactor’ has never ‘been considered a sufficient reason for

992

993
994
995
996
997
998

Contrast APP.0001.0020.0149 Sharma by her litigation representative Sister Marie Brigid Arthur v Minister for the
Environment [2021] FCA 560; (2021) 391 ALR 1, [501]-[502] (Bromberg J).

APP.0001.0020.0013 Attorney-General v Colney Hatch Lunatic Asylum (1868) LR 4 Ch App 146.
APP.0001.0020.0013 Attorney-General v Colney Hatch Lunatic Asylum (1868) LR 4 Ch App 146, 163 (Selwyn LJ).
APP.0001.0020.0013 Attorney-General v Colney Hatch Lunatic Asylum (1868) LR 4 Ch App 146, 163 (Selwyn LJ).
APP.0001.0020.0013 Attorney-General v Colney Hatch Lunatic Asylum (1868) LR 4 Ch App 146, 165 (Selwyn LJ).
APP.0001.0020.0014 Attorney-General v Council of Borough of Birmingham (1858) 70 ER 220.
APP.0001.0020.0110 Munro v Southern Dairies Ltd [1955] VLR 332, 337 (Scholl J). See further
APP.0001.0022.0010 Jason Varuhas, ‘The Socialisation of Private Law’ (2021) 137 Law Quarterly Review 141.
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refusing to protect by injunction an individual whose rights are being persistently

infringed’.””

Damages

512

If the Court finds, as the Applicants contend it must on the strength of the evidence, that
they have suffered loss as a result of the Respondent’s breaches of its duty of care, an
award of damages would ordinarily follow to reflect their actual loss. That some of the
loss suffered by the Applicants and Group Members is difficult to quantify in monetary
terms does not absolve the Court of its responsibility to, ‘so far as money can do’,'°% put
the Applicants in the position they would have been but for the Respondent’s breaches

of duty — that is, to compensate their actual loss.!%!

Loss of fulfilment of Ailan Kastom

513

514

Torres Strait Islander witnesses for the Applicants wrote and spoke of Ailan Kastom as

“The spirit that we live in our communities’,'®? ‘how I teach my kids and my family’,'%

‘everything about our way of life’,'%%* ‘identity, existence and life’,!%%° ‘culture, tradition

> 1006 ¢

and lifestyle’, our way of living > 1008

»1007 and a ‘survival kit’.

At the level of the pleadings, there is apparently no debate as to the centrality of Ailan
Kastom to life in the Torres Strait. The concept is defined in paragraph 55 of the
3FASOC, and admitted by the Respondent,'*” to mean:

the body of customs, traditions, observances and beliefs of Torres Strait Islanders generally, or

of a particular community or group of Torres Strait Islanders. It includes, among other things:

(a) connection to the marine and terrestrial environment, including as part of cultural

ceremony;

(b) participating in cultural ceremony;

999
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APP.0001.0020.0150 Shelfer v City of London Electric Lighting Co [1895] 1 Ch 287, 315-6 (Lindley LJ).
APP.0001.0020.0142 Robinson v Harman [1848] All ER Rep 383.

The restitutio in integrum principle: APP.0001.0020.0087 Livingstone v Rawyards Coal Co (1880) 5 App Cas 25, 39
(Lord Blackburn).

APP.0001.0012.0004 5 June 2023, Uncle Pabai, T42.2.

APP.0001.0009.0008 Affidavit of Uncle Pabai [14].

APP.0001.0009.0005 Affidavit of Uncle Paul [153].

APP.0001.0009.0013 Affidavit of Laurie Nona [10].

APP.0001.0009.0009 Affidavit of Frank Fauid [80].

APP.0001.0009.0011 Affidavit of Gerald Bowie [49]. See also APP.0001.0012.0004 5 June 2023, Uncle Pabai,
T67.14.

APP.0001.0012.0004 5 June 2023, Fred Pabai, T91.35 — 6.

CRT.2000.0003.0001 Defence [55].
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516

517

(c) use of plants and animals for food, medicine and cultural ceremony;

(d) burying Torres Strait Islanders in local cemeteries and performing mourning rituals;
(e) visiting sacred sites, including on uninhabited islands; and

(f) dugong and marine turtle hunting, and other marine hunting and fishing.

It is also pleaded'®!? and admitted!°!! that ‘Connection to sea country and marine hunting
is integral to Ailan Kastom in the Torres Strait Islands.” Central to Ailan Kastom, among
other things, are dugong and turtles: the core of ‘a complex system of logic, knowledge,
magic and language, environmental perception, social expectations and responsibilities,

and the roots of Islander totems, myths and legends’.!%!?

The Respondent denies that loss of fulfilment of Ailan Kastom is compensable. Before
responding to that submission at the level of principle, it is helpful to look at the evidence
of that loss. Appreciating what has been lost is helpful because ‘throughout the
administration of the common law of negligence, the actual impact of the injury or harm
on the particular defendant has always been a paramount consideration’.!°!* As Jagot J
has said extra-curially in a related context ‘it is important that the labels of “cultural loss”
and “spiritual loss” not become matters for recitation obscuring whatever underlying
reality might be exposed by the evidence in the particular case.’'°'* Thus, the evidence
provides a concrete context in which this Court can consider the question of whether or

not such losses are compensable in Australian law (as they are overseas'®!”).

The Applicants allege a range of cultural loss that has, and will continue to be, suffered
by the Group Members as a result of the Respondent’s failure to adequately mitigate
carbon emissions. As has been averted to in the opening sections of these submissions
above at [136]-[167], this loss includes severance of connection to land that will be erased

or irrevocably damaged by climate change impacts such as erosion and tidal

1010

1011

1012

1013

1014

1015

APP.0001.0015.0003 3FASOC [56(a)].

CRT.2000.0003.0001 Defence [56(a)].

APP.0001.0003.0018 Torres Strait Regional Authority, Dugong and Marine Turtle Teaching Resource and
Information Package (2009), [_0006].

APP.0001.0022.0007 Graeme Orr, ‘Damages for Loss of Cultural Fulfilment in Indigenous Community Life’ (1997)
4(6) Indigenous Law Bulletin 17.

APP.0001.0022.0012 Justice Jayne Jagot, ‘Native Title Compensation for Economic Loss’ (National Judicial
College of Australia’s 30th Anniversary of Mabo Conference on the Sunshine Coast on 3 June 2022).

See the somewhat complex case law in Canada summarised in APP.0001.0022.0022 Zoe Oxaal, ‘Removing That
Which Was Indian from the Plaintiff: Tort Recovery for Loss of Culture and Language in Residential Schools
Litigation’ (2005) 68 Saskatchewan Law Review 367.
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518

inundation;'%!® loss or alteration of sacred sites;!°!” loss of culturally important

1018

biodiversity; " ° increasing heat and other environmental changes that make it harder to

gather in community;'?!’® loss associated with the changing of weather and climate

patterns and the alteration of the seasons.!?%°

Uncle Pabai has given evidence of a number of ways in which changes in the climate
have caused a loss of fulfilment of Ailan Kastom. He explains how the rising seawater
and encroaching mangroves have affected the Boigu cemetery, and the sadness and worry
that causes because of the significance of the cemetery as a place for ceremony and
talking to ancestors.!??! The Court also had the benefit of a view to the cemetery, where
the damage to graves from the rising sea was plainly visible and captured by court staff
in photographs.!??? Another aspect of the intergenerational cycle that has been disrupted
by climate change is the ability of Uncle Pabai and others to pass knowledge on to the
younger generation, for example by teaching gardening (which has been made harder by
the salination of the garden beds'’>®) and teaching about the constellations (which has
also been negatively impacted by climate change'**). Another significant effect of
climate change on Ailan Kastom is the erosion of the red sandbank and Warul Kawa, a
place of great significance to Uncle Pabai and others.!%° This has caused worry that the
ancestors will turn their backs on the people of Boigu.!?® Also damaged were the
southern beaches and camping spots of Boigu, to which families had traditional

connections.!??” Other cultural practices previously enjoyed by Uncle Pabai that have

1016
1017

1018

1019
1020

1021

1022

1023
1024

1025

1026
1027

APP.0001.0009.0008 Affidavit of Uncle Pabai [199].

APP.0001.0009.0005 Affidavit of Uncle Paul [105]-[107]; APP.0001.0009.0008 Affidavit of Uncle Pabai [113],
[121]; APP.0001.0009.0007 Affidavit of Uncle Herbert [33]; APP.0001.0012.0003 12 June 2023, Uncle Paul,
T468:23, T477:29 (cultural connection to Saibai); T491-492 (cultural ceremonies); T465-468 (and [doc ID], 13 June
2023, T569:11) (cemetery importance/ancestors); T463:4, 465, 470-471, 490; APP.0001.0012.0004 5 June 2023,
Uncle Fred Oral, 94, APP.0001.0012.0007 6 June 2023, Uncle Fred, 102:43; 103, T108-110 (culturally significant
sites/ceremonies); APP.0001.0012.0004 5 June, Uncle Fred, T96:11 (red sand bank).

APP.0001.0012.0004 5 June 2023, Uncle Pabai (Oral), P-59-63; 73-77; APP.0001.0009.0013 Affidavit of Uncle
Laurie [34], [46]-[47].

APP.0001.0009.0010 Affidavit of Aunty Jen [48].

APP.0001.0009.0010 Affidavit of Aunty Jen [56]-[60]; APP.0001.0009.0005 Affidavit of Uncle Paul [113];
APP.0001.0009.0013 Affidavit of Uncle Laurie [32]; APP.0001.0009.0006 Affidavit of Bala Boggo [42], [43];
APP.0001.0012.0003 12 June 2023, Uncle Herbert oral, 527-528 (seasonal calendar/constellations);
APP.0001.0009.0009 Affidavit of Uncle Frank [46], [48].

APP.0001.0009.0008 Affidavit of Uncle Pabai [79]-[101]. See also APP.0001.0012.0004 5 June 2023, Uncle Pabai,
T60.1 — 62.28.

See APP.0001.0010.0001 record of views, photographs 13, 14 and 15 in particular. See also APP.0001.0012.0007 6
June 2023, Uncle Fred, T122.45 — 47.

APP.0001.0012.0004 5 June 2023, Uncle Pabai, T43.41 — 44.9 and T79.9 — 13.

APP.0001.0009.0008 Affidavit of Uncle Pabai [108], [118]. APP.0001.0012.0004 5 June 2023, Uncle Pabai, T77.43
—44.

APP.0001.0009.0008 Affidavit of Uncle Pabai [184]-[193]. See also APP.0001.0012.0004 5 June 2023, Uncle
Pabai, T62.35 — 63.28.

APP.0001.0009.0008 Affidavit of Uncle Pabai [104]-[106].

APP.0001.0012.0004 5 June 2023, Uncle Pabai, T46.6 — 47.21.
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been affected include crabbing and the ability to conduct the dugong ceremony on the
beach in front of town.!??® At a more abstract level, Uncle Pabai describes the way rising

sea levels are making it impossible for him to fulfil his obligation as a Boigu man to

protect cultural sites.!??

519 Uncle Paul similarly described the parts of Ailan Kastom that he can no longer practice

anymore, including canoeing across Saibai through trenches!® (a remnant example of

which was seen on a view!®!), visiting sacred sites where access is now too muddy,'%*?

planting crops in the family garden in front of the houses, !>

1034

and fishing for barramundi

and crabs in the swamps,'* and dugong in the seagrass beds.!>> Uncle Paul spoke in

strong terms of the significance of the Saibai cemetery and the effects of inundation!?*
(again reflected in what the Court saw on a view!%7), including the inability of families
to know exactly where someone was buried due to shifting markers.!?*® He also described

the importance of cultural knowledge about constellations and its saddening degradation

1039 1040

or destabilisation, **” and the importance of Warul Kawa.

520 Accordingly, the loss of Ailan Kastom impacts virtually all aspects of the Applicants’
and Group Members’ lives, from day to day activities to the heart of their identities and

communities.

521 The above-described loss, it is submitted, is of the same character as that which

Australian and international case law has recognised in various contexts. Consistently

with tort law’s trend of increasing cognizance of non-economic loss,'®! it is now

1028 APP.0001.0009.0008 Affidavit of Uncle Pabai [142]-[159].

1029 APP.0001.0009.0008 Affidavit of Uncle Pabai [198].

1030 APP.0001.0009.0005 Affidavit of Uncle Paul [43].

1031 See APP.0001.0010.0001 record of views, photograph 77. See also APP.0001.0012.0006 13 June 2023, Uncle Paul,
T588.11 —24.

1032 APP.0001.0012.0003 12 June 2023, Uncle Paul, T460.19 — 30.

1033 APP.0001.0009.0005 Affidavit of Uncle Paul [50]. See also APP.0001.0012.0003 12 June 2023, Uncle Paul,
T464.19 — 23, T474.5 — 14, T632.18 — 19.

1034 APP.0001.0009.0005 Affidavit of Uncle Paul [67].

1035 APP.0001.0009.0005 Affidavit of Uncle Paul [114]-[122].

1036 APP.0001.0009.0005 Affidavit of Uncle Paul [74]-[100], [132].

1037 See APP.0001.0010.0001 record of views, photographs 62, 63 and 65 in particular. See also APP.0001.0012.0006 13
June 2023, Uncle Paul, T576.19 — 20.

1038 APP.0001.0012.0003 12 June 2023, Uncle Paul, T466.16 —47.

1039 APP.0001.0009.0005 Affidavit of Uncle Paul [111]-[113]. See also APP.0001.0012.0003 12 June 2023, Uncle Paul,
T468.41 — 45, T469.22 — 26, T470.1 -2 .

1040 APP.0001.0009.0005 Affidavit of Uncle Paul [143]-[150]. See also APP.0001.0012.0003 12 June 2023, Uncle Paul,

T475.38 — 43.

See, generally, APP.0001.0022.0015 Penelope Watson, ‘Redressing Dignitary Injuries and Non-economic Loss in

Novel Torts: Challenges for the Law of Remedies’ in Jeffrey Berryman and Rick Bigwood (eds), The Law of

Remedies New Directions in the Common Law (Irwin Law, 2010).

1041
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522

523

524

appropriate that damages be available to compensate a person for loss of fulfilment of

Ailan Kastom.

Australian Courts have long recognised that Aboriginal and Torres Strait Islander
plaintiffs can recover damages for loss of cultural fulfillment. The principle was recently
maintained in Northern Territory of Australia v Griffiths (Timber Creek),'*** in which
the High Court upheld an award of $1.3 million in damages for non-economic/cultural
loss of the Ngaliwurru and Nungali Peoples for infringement to native title rights and

associated loss of cultural fulfillment.

The Court found that the task of assessing cultural loss required it ‘to translate the
spiritual hurt from compensable acts into compensation’.!®*® The test involved an
assessment of ‘the amount which society would rightly regard as an appropriate award

for the loss’.

While the Court’s decision in 7imber Creek was made within the context of a native title
claim, previous authorities support the award of similar damages stemming from claims
in tort, including the following cases that were referred to by the Commonwealth in

Timber Creek:'%%

524.11n Roberts v Devereux,'*® the Supreme Court of the Northern Territory awarded

the plaintiff damages of $1,000 in tort for ‘loss of enjoyment of life’ constituted, in

part, by the plaintiff's inability ‘to play his full part in ceremonies’.!%4¢

524.2In Napaluma v Baker,'®* the Supreme Court of South Australia awarded damages

in another tortious claim under the head of loss of amenity arising from a loss of

ability to participate in indigenous cultural activities, rituals and ceremonies.!%

1042
1043
1044

1045

1046

1047
1048

APP.0001.0020.0117 Northern Territory v Griffiths [2019] HCA 7; (2019) 269 CLR 1.

APP.0001.0020.0117 Northern Territory v Griffiths [2019] HCA 7; (2019) 269 CLR 1 [155].

A number of these cases are drawn from the helpful summary contained in the Commonwealth’s submissions in
Timber Creek at <https://www.hcourt.gov.au/assets/cases/04-Darwin/d1-2018/TimberCreek Cth-OOA.pdf>.
Roberts v Devereux (unreported, 22 April 1982, Forster CJ, Supreme Court of the Northern Territory). A note of the
case can be found in APP.0001.0020.0004 Colin R McDonald, ‘Roberts v Devereux’ (1982) 1(4) Aboriginal Law
Bulletin 29.

Roberts v Devereux (unreported, 22 April 1982, Forster CJ, Supreme Court of the Northern Territory). A note of the
case can be found in APP.0001.0020.0004 Colin R McDonald, ‘Roberts v Devereux’ (1982) 1(4) Aboriginal Law
Bulletin 29.

APP.0001.0020.0113 Napaluma v Baker (1982) 29 SASR 192.

APP.0001.0020.0113 Napaluma v Baker (1982) 29 SASR 192, 194-195.
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524.31In Dixon v Davies,'®* the Supreme Court of the Northern Territory awarded
damages of $20,00 in tort for ‘loss of cultural fulfilment’ under the heads of pain

and suffering and loss of amenity.!%%

524.41n Weston v Woodroffe,'*! a tortious personal injury case, Muirhead ACJ awarded
damages under the heads of pain and suffering and loss of amenities for some

damage arising from the plaintiff's cultural pursuits.

524.5In Mulladad v Palmer, "% the Supreme Court of the Northern Territory ‘made
some allowance for the plaintiff's loss of amenities of life, having regard to the fact
that he will be unable to indulge in communal dancing and hunting to the extent

that he formerly did’.

524.6In Milpurrurru v Indofurn Pty Ltd,'*® von Doussa J awarded damages under s
115(2) and 115(4) of the Copyright Act 1968 (Cth) for infringements of copyright
held by indigenous persons. He did so in a context where s 115(4)(b) of the Act
permitted the award of ‘additional damages’ having regard to ‘all other relevant
matters’. There was authority that s 115(2) damages could include compensation
for personal suffering caused by insult and humiliation.!®>* However, his Honour
relied exclusively on s 115(4)(b) to award damages covering all the non-pecuniary
factors referred to below.!> His Honour ultimately awarded damages of $82,000
in total, of which $70,000 was attributable to s 115(4) ‘additional damages’. In
calculating those additional damages, his Honour appeared to incorporate a
component for the fact that the infringements had ‘caused personal distress and,
potentially at least, ha[d] exposed the artists to embarrassment and contempt within
their communities’, which losses were ‘a reflection of the cultural environment in
which the artists reside[d]’.!%°® His Honour also appeared to incorporate a
component for what he called ‘cultural damage’, by which he may have meant ‘the

pirating of cultural heritage’.!%’

1049
1050
1051
1052
1053
1054
1055
1056
1057

APP.0001.0020.0046 Dixon v Davies (1982) 17 NTR 31.

APP.0001.0020.0046 Dixon v Davies (1982) 17 NTR 31, 34-5.

APP.0001.0020.0186 Weston v Woodroffe (1985) 36 NTR 34.

APP.0001.0020.0106 Mulladad v Palmer (Unreported, Northern Territory, Supreme Court, Rice J, 5 May 1987).
APP.0001.0020.0099 Milpurrurru v Indofurn Pty Ltd (1994) 54 FCR 240.

APP.0001.0020.0099 Milpurrurru v Indofurn Pty Ltd (1994) 54 FCR 240 [277].

APP.0001.0020.0099 Milpurrurru v Indofurn Pty Ltd (1994) 54 FCR 240 [280].

APP.0001.0020.0099 Milpurrurru v Indofurn Pty Ltd (1994) 54 FCR 240 [277].

APP.0001.0020.0099 Milpurrurru v Indofurn Pty Ltd (1994) 54 FCR 240 [277].
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525

526

524.7In Namala v Northern Territory, the Supreme Court of the Northern Territory
awarded damages in a tortious personal injury case under the head of ‘subjective
suffering’, ‘resulting from a loss of cultural fulfilment through inability to fully

participate in traditional cultural ceremonies and activities’.!%5®

524.81In Cubillo v Commonwealth of Australia (No 2), liability in negligence was not
established.!%® However, in the course of that decision O’Loughlin J said, ‘I do not
think that it could be argued that the cultural loss that a part Aboriginal person has

suffered does not sound in damages.”!%6

524.9 Applying O’Loughlin J’s comments in Cubillo, the Supreme Court of South

1061 _ another Stolen Generation

Australia in Trevorrow v South Australia (No 5
claim based (in part) in negligence — awarded damages to reflect the plaintiff’s
failure to develop a cultural identity and his inability to rejoin his community and
perform cultural activities.'’ This aspect of the decision was undisturbed on

appeal. 1063

Similarly, the Supreme Court of New Zealand in Smith v Fonterra Cooperative Group
Limited & Ors'** recently recognized the potential for tort law to compensate for
‘tikanga-based’ harm, where ‘tikanga’ broadly translates to Maori customs and

values. %63

Underneath all of these cases is a recognition of the interest of Indigenous persons in the

fulfilment of their traditional culture. Such interests — that is, ‘interests ... which arise

from traditional cultural connection with the sea [and, it would follow, land], without any

proprietary overlay’ — have recently been described by the Full Court of this Court as
> 1066

‘well known to contemporary Australian law’. If anything, this interest has been

recognised to be more valuable than that protected by damages for loss of enjoyment of

1058
1059
1060

1061

1062

1063

1064

1065
1066

APP.0001.0020.0112 Namala v Northern Territory (1996) 131 FLR 468 [474].

APP.0001.0020.0038 Cubillo v Commonwealth of Australia (No 2) [2000] FCA 1084; (2000) 103 FCR 1.
APP.0001.0020.0038 Cubillo v Commonwealth of Australia (No 2) [2000] FCA 1084; (2000) 103 FCR 1, [1499]
(O’Loughlin J).

APP.0001.0020.0170 Trevorrow v South Australia (No 5) [2007] SASC 285; (2007) 98 SASR 136, [1192]-[1203]
(Gray J)

APP.0001.0020.0170 Trevorrow v South Australia (No 5) [2007] SASC 285; (2007) 98 SASR 136, [1192]-[1203]
(Gray J).

APP.0001.0020.0156 State of South Australia v Lampard-Trevorrow [2010] SASC 56; (2010) 106 SASR 331.
APP.0001.0020.0153 Smith v Fonterra Co-operative Group Limited (2024) NZSC 5.

APP.0001.0020.0153 Smith v Fonterra Co-operative Group Limited (2024) NZSC 5 [182], [188].
APP.0001.0020.0148 Santos NA Barossa Pty Ltd v Tipakalippa [2022] FCAFC 193; (2022) 296 FCR 124, [68]
(Kenny and Mortimer JJ).
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527

528

life. The High Court has explained: ‘Spiritual connection identifies and refers to a
defining element in a view of life and living. It is not to be equated with loss of enjoyment
of life or other notions and expressions found in the law relating to compensation for
personal injury. Those expressions do not go near to capturing the breadth and depth of

what is spiritual connection with land.’1%¢’

There is no reason why damages should not be available to vindicate that interest. After

all, the remedy of damages is, like other civil remedies, directed towards ‘vindicating the
interests that underlie the right or rights infringed’.!%®

Consistently with the trajectory of Australian law in various fields, the law of tort should

now recognise as compensable the loss of fulfillment of Ailan Kastom. The fact that such

21069

loss may be ‘incommensurable with money or ‘not susceptible of measurement in

money’'%° is not to the point. The law now recognising — in various contexts, but
particularly tort — the interest of Indigenous persons in the fulfilment of their culture,

ought also to provide a remedy for the damage to that interest.

Property Damage

529

530

It has long been recognised that damages are an appropriate remedy to compensate for
loss resulting from property damage. The Applicants’ lay evidence reveals the scale of
property damage already suffered by the Applicants and Group Members as a result of
the Respondent’s breach of the duty of care. This damage primarily stems from flooding
and inundations caused by climate change-fuelled increases in sea levels and the

frequency and severity of extreme sea level events.

1071 1072

In the Torres Strait, such events have already caused damage to houses, ”’" vehicles,

1073

and possessions such as tools'’”* and appliances.'"’* Salt water inundations have also led

to widespread over-salinity in soils in the Torres Strait,'"’> which has caused damage to

1067

1068

1069
1070
1071
1072
1073
1074
1075

APP.0001.0020.0117 Northern Territory v Griffiths [2019] HCA 7; (2019) 269 CLR 1, [187] (Kiefel CJ, Bell,
Keane, Nettle and Gordon JJ).

APP.0001.0022.0017 Robyn Carroll and Normann Witzleb, “It’s Not Just about the Money’: Enhancing the
Vindicatory Effect of Private Law Remedies’ (2011) 37 Monash University Law Review 216, 219. See also Uren v
John Fairfax & Sons [1966] HCA 40; (1966) 117 CLR 118, 150 (Windeyer J): ‘compensation by damages operates
in two ways—as a vindication of the plaintiff to the public and as consolation to him for a wrong done’.
APP.0001.0020.0166 Thatcher v Charles [1961]1 HCA 5; (1961) 104 CLR 57, 72 (Windeyer J).
APP.0001.0020.0190 Wright v British Railways Board [1983] 2 AC 773, 777 (Lord Diplock, emphasis in original).
APP.0001.0009.0008 Affidavit of Uncle Pabai [170].

APP.0001.0009.0007 Affidavit of Uncle Herbert [32].

APP.0001.0009.0007 Affidavit of Uncle Herbert [32]; APP.0001.0009.0005 Affidavit of Uncle Paul [131].
APP.0001.0009.0005 Affidavit of Uncle Paul [131], [140].

SUB.0001.0003.3029, SUB.0001.0003.3037 and SUB.0001.0003.3038.
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gardens and prevented Group Members from being able to grow food.!°’® Inundations
have also caused devastating and irreversible damage to culturally important sites such

as cemeteries and gravesites on multiple islands.'®”’

531 In respect of Uncle Pabai in particular, the evidence establishes one inundation flooded
the downstairs toilet and laundry of his house, as well as rusting the poles on which the
house sits and washing away the backfilled soil in the yard.!®’® The increasing observed
salinity of his yard has ‘wrecked’ his home garden bed, limiting the crops he can grow
there.!””? His family garden bed has been similarly damaged.!*®® His campsite on the

south of the island has also been eroded,'?®! and his structure there pushed over.!%%?

532 Uncle Paul’s property has also been affected by inundations, with his laundry flooded on

at least two occasions, and his appliances (tools and washing machine) damaged.!%

Injury, disease, or death

533 Itis well accepted that a claim for personal injury sounds in damages. In the present case,
the injury, disease or death already experienced by the Torres Strait Islanders primarily
relates to apparently eating a less healthy diet without home grown vegetables.!%* It is
accepted, however, that there is not clear evidence of either of the Representative
Applicants suffering such harms despite their general evidence about the loss of
gardening practices leading to less healthy diets on the islands.!®®® That should not

prohibit other Group Members from raising such claims following the initial trial.'%

Conclusion

534 The Court should grant relief in the terms sought.

1076 APP.0001.0009.0008 Affidavit of Uncle Pabai [113], [121]; APP.0001.0009.0007 Affidavit of Uncle Herbert [33].

1077 APP.0001.0009.0008 Affidavit of Uncle Pabai [87]; APP.0001.0009.0005 Affidavit of Uncle Paul [85];
APP.0001.0012.0007 6 June 2023, Uncle Fred, T122:45.

1078 APP.0001.0009.0008 Affidavit of Uncle Pabai [170].

1079 APP.0001.0009.0008 Affidavit of Uncle Pabai [113].

1080 APP.0001.0009.0008 Affidavit of Uncle Pabai [120].

1081 APP.0001.0009.0008 Affidavit of Uncle Pabai [130]-[141].

1082 APP.0001.0012.0004 5 June 2023, Uncle Pabai, T49.4 — 13.

1083 APP.0001.0009.0005 Affidavit of Uncle Paul [131], [140], [180].

1084 APP.0001.0009.0009 Affidavit of Uncle Frank [49]-[53].

1085 See, eg, APP.0001.0009.0008 Affidavit of Uncle Pabai [124]; APP.0001.0012.0004 5 June 2023, Uncle Pabai,

T84:6-8.

For the avoidance of doubt, the Applicants do not make a claim for loss or damage from the loss of any native title

rights as defined in s 223 of the APP.0001.0021.0016 Native Title Act 1993 (Cth) for either the Primary or

Alternative Duty of Care.

1086
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536

537

538

PART 3. THE ALTERNATIVE DUTY

J. OUTLINE OF APPLICANTS’ ADAPTATION CASE

The Applicants and Group Members are Torres Strait Islanders. They are as a group the
most disadvantaged in Australian society. That preceding sentence is to be found in the
Aboriginal and Torres Strait Islander Act 2005 (Cth). A similar sentence is found in the
Native Title Act 1993 (Cth). Legislative recognition of this disadvantage is an appropriate
measure of the level, breadth and significance of the disadvantage. Climate change and
in particular marine inundation and erosion of the Torres Strait continues and expands

the long history of disadvantage endured by (relevantly) the Torres Strait Islanders.

The 6 Islands the subject of the allegations of breach in the Alternative Duty of Care
(Saibai, Boigu, Poruma, lama, Masig and Warraber) have been inundated and eroded as
a result of sea level rise and extreme weather events associated with climate change. The
fact of inundation and erosion and the Commonwealth’s knowledge of these risks does
not appear to be in dispute in this proceeding. Accordingly, reasonable foreseeability
and the fact of damage (as opposed to quantification of damage) may not feature as

matters in serious dispute in the Alternative Duty of Care.

Since at least 2001, the Torres Strait Islanders have asked the Commonwealth to (among
other things) fund measures to protect the Torres Strait from marine inundation and
erosion. A decade or so later, the Commonwealth approved the first of two stages of
funding for seawalls to be constructed on the 6 Islands. Those funds were insufficient to
fund the construction of all seawalls, the consequence being that seawalls have only been
constructed on 3 of the 6 Islands. Some 20 years after first seeking funding for seawalls,
there are no funds currently in place to fund the construction of seawalls on lama, Masig

and Warraber.

The inadequacy of funding can be examined in another way. The Commonwealth has

provided $32 million towards the construction of seawalls in the Torres Strait. During
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539

540

541

542

543

this same period, the Commonwealth provided over $328.2 million to the climate change

efforts in the Pacific.

The Torres Strait Islanders’ request for funding and the Commonwealth’s provision of
funding is a critical component of the closeness or legal nexus upon which the duty of
care is founded. That nexus is further evidence of the Commonwealth’s voluntary
assumption of a range of obligations of protection of the Torres Strait Islands and its
indigenous inhabitants under an international treaty, international covenants and
domestic arrangements. The presence of the treaty, covenant and domestic arrangements

are a special feature of this case which strongly support the existence of a duty.

In addition, the obligations under the international treaty, international covenants and
domestic arrangements are evidence of the significant and special measure of control the
Commonwealth was obliged to exercise over the safety of the Torres Strait Islanders and

did in fact exercise that control through funding, albeit negligently (it is alleged).

Together these salient features establish a duty of care on the Commonwealth to broadly,
protect the Torres Strait Islanders from the reasonably foreseeable risks of marine

inundation and erosion.

It is alleged that the Commonwealth had no coherent plan to fund the seawalls on the 6
Islands. The availability, source and amounts of funds were not pre-determined or
established. Therefore, funding evolved unpredictably and with no capacity to provide

additional funding when required to complete the construction.

These limitations are acutely exposed by the circumstances surrounding the two stages
of funding and the current lack of any defined and established funding arrangement for
the construction of the as yet unbuilt seawalls on lama, Masig and Warraber. These

matters form the basis of the breach of duty.

K. SOME RELEVANT FACTS

Seawall Project Stage 1

544

Seawalls Project Stage 1 planned to construct seawalls on Saibai, Boigu, Poruma, lama,

Masig and Warraber!'%’.

1087

Exhibit R8 (NIA.2002.0001.0022 at 0039 to 0040).
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545 All of the works planned to be constructed on Saibai under Stage 1 were in fact

constructed, with practical completion of the seawall in May 2017.1088

546 Of the works planned for Boigu under Stage 1, only the upgrade of the drains, repairs to
existing bund and seawalls and the rebuilt of the rock armour seawall near the boat ramp
were completed. Practical completion of these works was achieved in November
2017.19%% Works planned under Stage 1 but not constructed at this time were the “wave
return wall, reconstruction of the jetty and barge ramp areas and raising, extending and

repairing the Bund Wall.”!0%

547 Approximately $240,000 of the funds allocated for Stage 1 was spent on “emergency
sand bagging to protect infrastructure” on Poruma. The remaining works planned for
Poruma under Stage 1 including “emergency coastal infrastructure repairs and seawall

and erosion control” were not constructed.'?"!

548 None of the works planned for lama, Masig and Warraber under Stage 1 were

constructed.'%%?

Seawall Project Stage 2

549 Seawalls Project Stage 2 planned to construct seawalls on Boigu, Poruma, lama,

Warraber and Masig.!%

1094 ynder Stage 2 were constructed. The

550 The works planned to be constructed on Boigu
seawalls planned on Poruma under Stage 2 were constructed except for a descoping to

remove ~120m of geobag seawalls to the eastern end of the island.!%*

1088 Exhibit R8 (NIA.2002.0001.0022 at 0039). The cemetery wall was constructed between December 2014 and June
2015 (See Exhibit R8 (NIA.2002.0001.0022 at 0045); and TRN.0015.1271 T1276.30 (16 Nov 2023)). The
cemetery wall was constructed by TSIRC (Exhibit R8 (NIA.2002.0001.0022 at 0045)). The sea and bund wall were
constructed between September 2015 and May 2017 by Koppens, with AECOM being the superintendent (Exhibit
R8 NIA.2002.0001.0022 at 0045). The sea and bund walls were certified in June 2017 (Exhibit R8
NIA.2002.0001.0022 at 0039).

1089 NIA.2002.0001.0022 at 0040.

1090 Exhibit R8 NIA.2002.0001.0022 at 0040.

1091 Exhibit R8 NIA.2002.0001.0022 at 0040.

1092 Exhibit R8 NIA.2002.0001.0022 at 0040.

1093 NIA.2000.0001.0307 at 0312 to 0313.

109 Practical completion on the seawalls on Boigu was achieved on 22 March 2022 (WIT.2000.0002.0001 Simpson
Supplementary Affidavit at 0040; TRN.0014.1172 T1250.10 (15 Nov 2023)).

1095 NIA.2014.0001.0026.
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551

552

Practical completion of the Stage 2 works on Boigu occurred on 22 March 2022.10%
Practical completion of Stage 2 works on Poruma occurred on 30 December 2022.1%7

1098

None of the works planned for Iama, Masig and Warraber *”° under Stage 2 were

constructed. In its Defence, the Commonwealth pleads that “processes are underway to
procure services to construct coastal protection structures on Masig, lama and

Warraber”.!10%

Unconstructed seawalls (Warraber, Masig and lama)

553

554

On or about 5 May 2023, the scope of works planned for lama, Warraber and Masig

under Stage 2 were reduced!'®’ and the descoped works were placed on hold due to
funding constraints.'!"!

The reduced works are as follows: 10

Island Original Scope Descope

lama Wave return wall — 2100m | Reduced to 349m

Earth bund walls - 600m Removed

Rock seawall - partial | Removed
demolition, reconstruction,
and raising of the height —
200m

Rock armour seawall - | Removed

450m

geotextile sand bag seawall | Reduced to 190m

with bund — 650m

1096
1097
1098
1099
1100
1101
1102

WIT.2000.0002.0001 Simpson Supplementary Affidavit at 0040; TRN.0014.1172 T1250.10 (15 Nov 2023).
WIT.2000.0002.0001 Simpson Supplementary Affidavit at 0041.

TRN.0015.1271 T1286.10 (16 Nov 2023).

CRT.2000.0003.0001 Defence [(74)(b)(iv)].

cf. NIA.2000.0001.0307 at 0313 with NIA.2008.0002.0001 at 0029.

NIA.2014.0001.0026.

cf. NIA.2000.0001.0307 at 0313 with NIA.2008.0002.0001 at 0029.
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New culvert at stormwater | Removed

outlet on the beach

Road bund crossing (three) | Removed

Warraber Wave return wall - 325m Removed

Geotextile bund wall - 50m | Removed

Rock seawall - Partial | Removed
demolition, reconstruction

and raising of height- 690m

Rock seawall - repair and | Removed

top up 280m

Sand stockpiling Retained

Geotextile sand bag seawall | Reduced to 295m
—300m

Road bund crossing (two) | Removed

Masig Geotextile sand bag seawall | Reduced to 1,105m
—1,300m
Geotextile bund wall — | Retained
2,800m

555 To date, none of the works planned to be constructed on Warraber, Masig and lama under

either Stage 1 or Stage 2 have been constructed.

Funding

556 Over the period 2013 to 2019, the Commonwealth approved a total of $32 million for the

construction of seawalls on the 6 Torres Strait Islands:
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556.10n 4 June 2012, the Commonwealth announced $12 million in Stage 1 funding.!'%

The funding agreement was not executed until 11 April 2014;'104

556.2on 16 December 2019, the Commonwealth approved $20 million in Stage 2

funding.!'%°

L. PROPER APPROACH TO ESTABLISHING A NOVEL DUTY

557 The proper approach to establishing a novel duty of care is set out at paragraphs [177] to
[179].

M. THE RELATIONSHIP BETWEEN THE PARTIES

558 The special relationship between Torres Strait Islanders and the Commonwealth is set
out at paragraphs [180] to [190]. There is a clear nexus or closeness between the
Commonwealth and the Torres Strait Islanders. Of particular relevance to the Alternative

Duty of Care:

558.1under the Treaty, the Commonwealth agreed to protect the “traditional way of life
2.1106

2

and livelihood of Australians who are Torres Strait Islanders...

558.2the Torres Strait Islanders have requested funding from the Commonwealth, since
about 2001''%7 and more specifically on 15 February 2012 in relation to Stage 1'%

and on 21 June 2018 in relation to Stage 2;!'%

558.3 the Commonwealth provided a total of $32 million for Stage 1 and Stage 2 in direct

response to the requests from the Torres Strait Islanders;'!!

558.4the Commonwealth has funded various other measures with a view to protecting

the Torres Strait Islands from the impacts of climate change:

1103 INF.2000.0002.0001.

1104 WIT.2000.0001.0015 First Affidavit of Chris Connolly at 54; INF.2000.0001.0565.
1105 NIA.2002.0001.0161.

1106 See paragraph 605 to 607.

1107 APP.0001.0014.0025 atp 5.

1108 INF.2000.0002.0354.

1109 NIA.2002.0001.0014.

10 See paragraph 556.
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(a) $1 million for tidal gauge monitoring in the Torres Strait and $400,000 for

further climate change adaptation research;!!!!

(b) funded the James Cook University to “undertake research on the risks
associated with erosion and inundation of the 6 most vulnerable islands in the
Torres Strait”.!"'? It then funded further research to better understand climate

change impacts on the 13 remaining Torres Strait Islands;'!'!?

558.5the Commonwealth is the national government of Australia. It has:

1114 and have

(a) recognised the special disadvantage on the Torres Strait Islands
sought to redress that with the passage of the Native Title Act 1993 (Cth), the

Aboriginal and Torres Strait Islander Act 2005 (Cth) and the Closing the Gap
policy;

(b) voluntarily bound itself under international treaties and agreements to protect

the Torres Strait Islanders from the impact of climate change.!!!?

558.6the Torres Strait Islanders are citizens of Australia who are “as a group, the most

21116

disadvantaged in Australian society who have:

(a) no ability to protect themselves from the marine inundation and erosion

impacting their Islands;

(b) no power to influence the Commonwealth to fund the seawalls on the Torres

Strait Islands.

558.7Established the TSRA to (among other functions) “formulate and implement

91117

programs for Torres Strait Islanders... and more recently the National

Indigenous Australians Agency (NIAA) to lead and coordinate Commonwealth

1111
1112
1113
1114

1115
1116
1117

NIA.2009.0036.8142.

NIA.2009.0036.8142; DCC.2001.0001.2640 at 2641.

INF.2000.0002.0373 at 0379.

The Objects to the APP.0001.0021.0002 Aboriginal and Torres Strait Islander Act 2005 (Cth) states that “The
objects of this Act are, in recognition of the past dispossession and dispersal of the Aboriginal and Torres Strait
Islander peoples and their present disadvantaged position in Australian society”;

The Preamble to the APP.0001.0021.0016 Native Title Act 1993 (Cth) states that “As a consequence, Aboriginal
peoples and Torres Strait Islanders have become, as a group, the most disadvantaged in Australian society.”
See below at [605]-[613].

The Preamble to the APP.0001.0021.0016 Native Title Act 1993 (Cth).

s 142A(1)(b) APP.0001.0021.0002 Aboriginal and Torres Strait Islander Act 2005 (Cth).
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policy development and implementation.!''® The TSRA developed a climate

1119 1120

change strategy' '~ and adaptation and resilience plans' < which broadly addressed
climate change projections, likely impacts and actions to reduce climate risks in

the Torres Strait.

N. VULNERABILITY
Legal principles

559 The legal principles on vulnerability are set out at paragraph [215].

Submission on vulnerability

560 The Commonwealth admits in its Defence that ““...some Indigenous peoples in Australia,
are more vulnerable to the impacts of climate change than other peoples, by reason of
(inter alia) their place of residence, occupation, connection to the land and environment

and/or social and economic disadvantage.” 2!

561 We submit that the Applicant and the Group Members are vulnerable in the requisite
sense by reason of (adopting the words of the Commonwealth’s plea) “...their place of
residence, occupation, connection to the land and environment and/or social and

economic disadvantage”!!??,

562 Firstly, it is the fact that at least 5 of the 6 Islands have been repeatedly impacted by
marine inundation (see Table below!!??). The evidence from the Commonwealth’s
expert, Dr Harper, was these types of events “...they’re not that uncommon. You know,

they’re there most of the time...”.!'?* Further, in its Defence, the Commonwealth:

562.1“admits that some of the Torres Strait Islands have been subject to inundation

events prior to and since 20147;!12

118 See paragraph 642.

19 APP.0001.0004.0016 (Torres Strait Climate Change Strategy 2014-2018).

11200 APP.0001.0004.0017 (Torres Strait Regional Adaptation and Resilience Plan 2016-2021).
121 CRT.2000.0003.0001 Defence [29(b)]. See also [62(b)].

122 CRT.2000.0003.0001 Defence [29(b)]. See also [62(b)].

123 APP.0001.0015.0011 Exhibit A49 Bettington Supplementary Report at [_0005]-[_0006].
1124 TRN.0014.1172 T1234.10 (15 Nov 2023).

1125 CRT.2000.0003.0001 Defence [53(b)].
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562.2 “says that some parts of the Torres Strait Islands have been affected by inundation

during high tides and surge events from time to time for many years, including

prior to 2014”; 1126

562.3 “says that some structures and significant sites on some Torres Strait Islands are

located on low lying areas and subject to a risk of inundation events.” !1?7

ISLAND DATE LEVEL OF
INUNDATION
lama 2006 0.18m above HAT
January 2018 (approx.) 0.3m above HAT
January 2023 (approx.) equal to HAT
Warraber January 2006 0.25 above HAT
Saibai January 2006 (approx..) 0.2m  above
HAT!128
2009 (approx..) 0.3 above HAT!!?°
2010 (approx..) 0.1m above HAT
January 2018 (approx..) 0.25m above HAT
Boigu (likely) 2009 (approx..) 0.3m above HAT
Poruma Feb 2019 (approx..) 0.1m above HAT
August 2023 (approx..) 0.2m above HAT

126 CRT.2000.0003.0001 Defence [57(e)].

127 CRT.2000.0003.0001 Defence [53(a)].

1128 Mr Bettington’s evidence was that this was “effectively a 50 year ARI storm tide”. TRN.0014.1172 T1230.1 (15
Nov 2023) and Table 3 at APP.0001.0015.0011 Exhibit A49 Bettington Supplementary Report 0004.

1129 Mr Bettington’s evidence was this was “more extreme than a 100 year event”. TRN.0014.1172 T1230.15 (15 Nov
2023) and Table 3 at APP.0001.0015.0011 Exhibit A49 Bettington Supplementary Report _0004.
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563

“Inundation of some Torres Strait islands is occurring twice a year with king tide events.

The extent of inundation can be exacerbated if the king tide event is accompanied by

compounding weather or sea conditions...” '3

564 Further, the fact evidence identifies numerous instances of inundation. For example:

564.1 Uncle Pabai: “Every few years, in about January and February, Boigu is inundated
during king tides. This happens during monsoon season, and the tides can be many
meters high. Depending on the height of the tides, and given how low and flat

Boigu is, the sea water comes in and inundates the land.”!!3!

564.2 Uncle Pabai: “In the last 20 years, the sea water has inundated the cemetery on a
number of occasions. It happens almost every monsoon season, which is usually

in January and February.”!!32

564.3 Uncle Pabai: “In 2007, Boigu was flooded during a high tide. This is the largest
flood in my lifetime. The old seawall did not prevent the flooding. The water came

in from the ocean, and also flooded into the swamps and then into village through

the back of the village.”!3?

564.4Uncle Paul: “Outside of the town, the sea comes in through the rivers from the
south and east of the island, through the swamps. This happens every king tide. It
is worse during monsoon season. It fills up each of the swamps, which then flows
onto the next swamp and so on. Eventually, because there are swamps behind the
town, the water from the swamps also comes flowing into the town. So, water
inundation from the sea occurs from both sies of the town — the beachfront and the

SwampS 991134

564.5Uncle Paul: “There was a very bad flood that happened about 10 years ago, in
around 2012. The roads were all underwater, and people’s homes were flooded.
My laundry is at the bottom of my house, and my washing machine and some of

my tools were damaged from the flooding. I remember the pressure from the

1130
1131
1132
1133
1134

NIA.2009.0036.8142 at 8143.

APP.0001.0009.0008 Affidavit of Uncle Pabai Pabai at [160].
APP.0001.0009.0008 Affidavit of Uncle Pabai Pabai at [87].
APP.0001.0009.0008 Affidavit of Uncle Pabai Pabai at [113].
APP.0001.0009.0005 Affidavit of Uncle Paul Kabai at [126].
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floodwater impacted the drainage pipes beneath my neighbourhood, and the

sewerage manholes for the drains blew open.

Around this time, the western cemetery had also been very badly damaged by
inundation from the sea water. Many graves were washed away. You can still see

this in some of the photos that I referred to above.
There was another bad flood in around 2018.”!1%°

564.6 Uncle Herbert: “Every month the big tide comes in. They are getting bigger and
more frequent. It wasn't like that before. The frequency makes me sad. This is a

real fear for me. It is a burden for me to know this is happening.”!!3¢

564.7Uncle Herbert: “In 2023 - yeah, 2021, 2020 each waku dhoebu moepal gets
flooded. That means each February big tide.

MR LLOYD: That's 2020, 2021, not 2022 but then 2023.
HERBERT WARUSAN: No, all of them.”!!37

565 Second, the Commonwealth admits in its Defence that:

565.1... the Torres Strait Islands are vulnerable to some impacts of climate change,

including sea level rise, ...” 138

565.2*...small and low-lying islands are vulnerable to several impacts of climate change,

such as sea level rise, ...”!!%°

566 Since 1900, sea levels worldwide have been increasing at an accelerating rate!!*°. The

twentieth century rates “are an order of magnitude” or “ten times” larger than pre-

1141

industrial rate rise. This is also the case for sea levels in the northern part of

1135 APP.0001.0009.0005 Affidavit of Uncle Paul Kabai at [131-133].

1136 APP.0001.0009.0007 Affidavit of Uncle Herbert Warusan at [31].

1137 APP.0001.0012.0003 T541.35-40 (12 June 2023).

1138 CRT.2000.0003.0001 Defence [61(b)].

1139 CRT.2000.0003.0001 Defence [28(a)]. See also [62(b)].

1140 Sea level rises at 1.73mm per year from 1900 to 2018. Based on tide gauge data, the rate of rise since 1970 is about
0.06 mm per year. It is extremely likely that the rate of rise over this period is faster than any century of the last
millennia (Church TRN.0020.1551 T.1557.25 (24 Nov 2023)). Based on altimeter data the rate of rise between 1993
and 2018 is in the range of 2.66 to 3.61mm per year with an acceleration of 0.094 mm per year (Church
TRN.0020.1551 T.1557.25 (24 Nov 2023)).

1141 Church TRN.0020.1551 T.1557.40 (24 Nov 2023)).
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567

568

569

570

Australia.!"*? The changes in the gravitational field and the rotation mean that the local

1143

sea level rise in the Torres Strait is larger than!'** or close to!!** the global average.

“The Torres Strait Islands are particularly exposed to sea level rise due to limited options
for retreat away from the coast due to their small size and mostly flat topography, and

the fact that a number of islands are low lying.”!1%°

Further, the increased sea level will cause an increase in the frequency, severity and
intensity of extreme weather events. Under SSP1-1.9 and by 2050 mean sea level is
calculated to rise by 18cm with a 1 in 100 year extreme sea level event likely to “return”
once every 25 years or about once every 5 years (depending upon the multiplication
factor used).!'*® At the other end of the spectrum, under SSP5-8.5 and by 2050 mean sea
level is calculated to rise by 24cm with a 1 in 100 year extreme sea level event likely to
“return” about once every 20 years or about once every 2 years (depending upon the

multiplication factor used).!'*

The melting of glaciers results in a “greater than global average contribution (by up to
25%) to sea-level rise in regions distant to the location of mass loss”. Northern Australia

is “in the region of greater than average sea-level rise from [this] process”.!!*3

The risk of inundation could significantly increase in future:

570.1 ocean thermal expansion and loss of glaciers are slow processes. This means that
emissions continue to cause sea level rise for hundreds of years.!'* A big concern
with this delay is that thresholds can be crossed leading to many metres of sea level

rise into the future from our actions now;''>°

1142

1143

1144
1145

1146
1147
1148
1149
1150

3.1mm per year for period 1993 to 2009 and 2.1mm per year for the period 1996 to 2009 (Church TRN.0020.1551
T.1558.20 (24 Nov 2023)).

Church TRN.0020.1551 T1578.30, T1580.40, T1581.5 (24 Nov 2023) (Exhibit A53. Paras. 28 and 54. Church
Report APP.0001.0009.0002_0016).

Church TRN.0020.1551 T1581.25 (24 Nov 2023).

APP.0001.0007.0158_0009. Mr Bettington described Saibai as “a very flat community” (TRN.0014.1172 T1227.40
(15 Nov 2023)).

APP.0001.0009.0002 Exhibit A53 Church Report Table 4. _0010.

APP.0001.0009.0002 Exhibit A53 Church Report Table 4 _0010.

APP.0001.0009.0002 Exhibit A53 Church Report [29] _0010.

TRN.0020.1551 Church T1569.45 (24 Nov 2023).

TRN.0020.1551 Church T1569.35 (24 Nov 2023).
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571

572

573

570.2 Dr Harper and Mr Bettington agreed that in relation to Boigu and Saibai any sea
level increase in the future under each of the IPCC Scenarios will result in “fairly

significant” inundation; 151

570.3 The Commonwealth says in its Defence “...that there is high confidence that small
islands are projected to be at risk and very sensitive to coastal climate change and
other stressors such as oceanic warming, sea level rise, tropical cyclones and mass
coral bleaching and mortality although there is a lack of precise quantitative studies
of projected impacts of sea level rise at Global Temperature Increase of 1.50 C and

20 C") 1152

Third, the Commonwealth has recognised that Aboriginal and Torres Strait Islanders are

an especially disadvantaged group within Australian society:

571.1 The Objects to the Aboriginal and Torres Strait Islander Act 2005 (Cth) states that
“The objects of this Act are, in recognition of the past dispossession and dispersal
of the Aboriginal and Torres Strait Islander peoples and their present

disadvantaged position in Australian society”;!!*?

571.2The Preamble to the Native Title Act 1993 (Cth) states that “As a
consequence, Aboriginal peoples and Torres Strait Islanders have become, as a

group, the most disadvantaged in Australian society.”

The Applicants submit that this disadvantage makes them and the Group Members

especially vulnerable in the requisite sense.

Fourth, the Applicants and the Group Members were without the necessary financial
means to self-fund the seawalls. In approving!'** the TSIRC’s Application for Stage 1
funding under the Regional Development Australia Fund Round 2!!'5° (the RDA Fund),
the Advisory Panel stated that it ““... considered that this project addressed a significant

need in an area of low socio-economic status”.'!°

1151
1152
1153
1154
1155
1156

TRN.0014.1172 T1199.25 (15 Nov 2023) Bettington.

CRT.2000.0003.0001 Defence [S9(b)].

APP.0001.0021.0002 Aboriginal and Torres Strait Islander Act 2005 (Cth) s 3.
INF.2004.0001.0065 at 0077.

INF.2004.0001.0001.

INF.2004.0001.0065 at 0078.
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574

575

576

The Applicants and the Group Members were not eligible to apply to the RDA Fund for
the Stage 1 funding. It was available to the TSIRC being a “local government body”. !>’
But neither of the Applicants nor the Group Members were eligible applicants for this

particular Fund.

The local Council for the 6 Islands, the TSIRC!!'*8, was also economically disadvantaged.
It relied on funding from the Commonwealth (among others). Mr Bettington’s evidence
was that “So TSRIC are the client but there is a funding agency as well. So TSRIC

effectively has no money. All the money comes from grants”. !5

Fifth, the Applicant and the Group Members had no ability or power to influence the
timing and amount of funding made available from the Commonwealth and there is a

significant power imbalance between them:

576.10n 15 February 2012, the TSIRC applied for funding under the RDA Fund.''®® On
31 May 2012, the $5 million Stage 1 funding under the RDA Fund was
approved.'!®! This approval was publicly announced on 4 June 2012.'1®2 The

funding agreement was not entered into until 11 April 2014!163;

576.2on 23 August 2018, the Queensland Government asked the Commonwealth to
match its commitment of $20 million to fund Stage 2.''%* The funding was not

approved until 16 December 2019;'16

576.3the most viable amount of funding under the RDA Fund!!®® for Stage 1 was $5
million. The Commonwealth’s funding under Stage 2 was in response to a request

from the Queensland Government to match its commitment of $20 million in

1167

funding!!'%” and in response in part to the 21 June 2018 request from the TSIRC;!'®8

1157
1158

1159
1160
1161
1162
1163
1164
1165
1166
1167
1168

INF.2004.0001.0001 at 0011.

The TSIRC is an “indigenous regional council” under the APP.0001.0021.0015 Local Government Act 2009 (Qld).
It was formed in 2008.

TRN.0014.1172 T1256.1 (15 Nov 2023).

INF.2000.0002.0354 at 0355.

INF.2004.0001.0081 at 0100.

INF.2000.0002.0001.

WIT.2000.0001.0015 First Affidavit of Chris Connolly at 54; INF.2000.0001.0565.
NIA.2002.0001.0022 Exhibit R8.

NIA.2002.0001.0161.

INF.2004.0001.0001.

NIA.2000.0001.0243 at 0244[6].

NIA.2002.0001.0014; [2] to NIA.2002.0001.0022 Exhibit RS.
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576.4there is no currently available fund for the construction of the seawalls on Iama,
Masig and Warraber that were descoped under Stage 2. In May 2023, the NIAA
and the TSRA had been investigating funding for the seawalls on lama, Masig and
Warraber. Those investigations are preliminary and no decision on “whether and

how best to seek funding” !'® has been made;

576.5Uncle Laurie Nona in his evidence stated that “Yeah. Well, I will put it this way.
Youse don't give us enough money”’; “as I can recall, [the Commonwealth] did give
us amount of money but we needed more. So we just did with what we got”; and
“I'm saying that we've asked for more money but we've just got given the amount

that the Commonwealth thinks they — that is needed to be spent up here”;!!7

576.6the minutes of the Torres Strait Coastal Management Committee dated 23
November 2011 noted that:

(a) “community leaders in the Torres Strait have been calling for government
assistance for over a decade to reduce the impact of these vents through the

construction of suitable coastal engineer solutions”; and
(b) [Withdrawn]:
(1) [Withdrawn]
(i) [Withdrawn]
(iii) [Withdrawn]!!"!

577 Sixth, the Group Members have no ability to obtain funding and sufficient funding for

the seawalls on lama, Masig and Warraber.:
577.1 Dr Simpson’s evidence was that:

(a) Since 15 May 2023, “the NIAA and the TSRA have been investigating

possible options for funding a third stage of the seawalls project”;!!7?

169 WIT.2000.0002.0001 Simpson Supplementary Affidavit at 0003[8] and [9].
170 APP.0001.0012.0002 TT 420.4-47 (9 June 2023).

1 APP.0001.0014.0025 atp 5.

172 WIT.2000.0002.0001 Simpson Supplementary Affidavit at 0003[8].
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578

579

580

(b)

“The approval of any further funding from the Commonwealth to the TSRA
for the seawalls project may have to go through the Australian Government

budget process.”!!”?

This will require the “relevant portfolio Minister to
determine whether to support the development of a New Policy Proposal”.
1174 A New Policy Proposal has not yet been developed and consideration is
being given to “whether funding can be sought through existing grant or loan
programs”.'!'”> Whether approval to develop a New Policy Proposal will be

given and if so, when, appears to be uncertain;!!’

577.2 The seawalls on lama, Masig and Warraber were to be constructed under Stage 1,

but remain unconstructed and unfunded:

(a)

(b)

Stage 1 planned to construct seawalls on Saibai, Boigu, Poruma, lama, Masig

and Warraber;'!”’

Stage 2 planned to construct seawalls on Boigu, Poruma, lama, Warraber and

Masig.!17®

Seventh, the Applicant (and the Group Members) and the TSIRC did not possess the

requisite technical skill and knowledge to construct seawalls that were effective barriers

to minimise marine inundation.

Mr Bettington’s evidence in relation to the construction of the Saibai cemetery wall that

was constructed by TSIRC'!” was that “the works as constructed had gaps between the

walls; there was incomplete finishes. It was not very impressive work at all”.!'8 “It has

valves which they put-called frog exclusion...which were completely useless.

21181

The fact evidence identified the inadequacy of community built seawalls:

580.1 Uncle Paul:

1173
1174
1175
1176
1177
1178
1179
1180
1181

WIT.2000.0002.0001 Simpson Supplementary Affidavit at 0003[9].
WIT.2000.0002.0001 Simpson Supplementary Affidavit at 0003[10].
WIT.2000.0002.0001 Simpson Supplementary Affidavit at 0004[12].
WIT.2000.0002.0001 Simpson Supplementary Affidavit at 0004[13] to [16].
NIA.2002.0001.0022 Exhibit R8 at 0039 to 0040.

NIA.2000.0001.0307 at 0312 to 0313.

Exhibit R8 NIA.2002.0001.0022 at 0045.

TRN.0015.1271 T1281.5 (16 Nov 2023).

TRN.0015.1271 T1282.10 (16 Nov 2023).
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581

In about the mid-1970s, the local people of Saibai built a seawall, just in front of the village
area. It did not go down as far as the western cemetery. It was made of things like rock,
brick and cement. In some places it was about three or four metres high, in some places it
was one or two metres high. It was designed to stop the erosion. It was not designed to
stop the inundation. This old seawall was on the shoreline, and was a little bit closer to
the village than the current seawall.

Over the years, that seawall started to collapse. The foundations of it would get
undermined by water coming in, and the wall would then fall over. Water got behind the
wall too, and washed out the land behind it, which also made it very unstable. The
community would try to repair these issues from time to time, by placing more sand behind
the wall, or bags of cement to fill up holes.

However, by about the early 2000s, it was obvious that the seawall was not helping to stop
the sea water from coming into Saibai.”!!®?

580.2 Uncle Pabai:

“There have been many attempts over the years to try and stop the seawater from
inundating the town of Boigu.

Sometime in the 1970s when [ was a small child, the community constructed a seawall to
try and protect the island from the tides. I’'m not sure if it was funded by the government.
It was constructed mainly of rocks...

Back with the old seawall, we would still get flooded. It was from both ends, the east and
the west. And some water would come into the middle of the village, but at least back in
the day we were able to predict the seasons better.”! 83

580.3 Boggo Billy:

“After this happened, the locals built a seawall in about the early 1980s on the northeast
side of the island, by the Esplanade. The wall was first made of old truck tyres, then in the
1990s it was re-made of rocks by contractors who were building a shipping channel. They
did the community a favour by putting the rocks on the seawall.”!!%

“On the southwestern beach, where ‘Little’ Warraber used to be, the council and the
rangers have put in a barrier made of green waste to try and stop the erosion. The council
asked the community to collect their green waste for the council and rangers to build the
barriers.”!!%

Eighth, Mr Bettington’s evidence was that when he went to Saibai in 2011, he formed

the view that works on the seawalls on Saibai at the time were nothing more than “band-

1182
1183
1184
1185

APP.0001.0009.0005 Affidavit of Uncle Paul Kabai at [123-125].
APP.0001.0009.0008 Affidavit of Uncle Pabai Pabai at [161-163].
APP.0001.0009.0006 Affidavit of Boggo Billy at [85].
APP.0001.0009.0006 Affidavit of Boggo Billy at [113].
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582

aid solutions ... They would repair five metres here and 10 metres there, never actually

fixing — never actually improving the situation at all...”!!8¢

Ninth, the Applicant and Group Members have limited ability to adapt to the sea level
rise and the consequent marine inundation. They are uniquely connected to their land

and sea and so relocation would be devastating, as explained by multiple fact

witnesses:' %7

582.1 Uncle Pabai:

“If Boigu, or our cultural sites were lost, it would be devastating. It is very difficult for me
to explain this in words. It makes me very sad. I tell my children and my grandchildren
"No matter what happens, if you have your country and your culture, you can be proud."
However, if they are lost, how can I say that? What will they be?”!188

582.2 Uncle Paul:

“It is very hard for me to talk about what it would mean if Saibai was lost, or if I had to
leave it because it was underwater or uninhabitable."

“My country would disappear. I would lose everything: my home, my community, my
culture, my stories and my identity. Without Saibai, I do not know who I would be.”!%

582.3 Uncle Herbert: “If we had to leave, we could not take the language and culture with
us. Language and culture are tied to the land. Our culture is strong. It would be like

a woman remembering a song and having goosebumps because she thinks of her

husband who has passed.”!!*

582.4 Uncle Frank Fauid:

“My dad lives there. My land's there, my house there. I have property rights over that
island as a traditional owner. My ancestor buried there. I got sacred place over - Fauid
from sacred place lives on Poruma. We have a sacred place there. And I have eight
generations live  on that place. I cannot leave that place without my heritage and we're
going to grow them. That's my home.”!""!

1186
1187
1188
1189
1190
1191

TRN.0014.1172 T1262.20 (15 Nov 2023).

See also above at [287]-[293].

APP.0001.0009.0008 Affidavit of Uncle Pabai Pabai at [199].
APP.0001.0009.0005 Affidavit of Uncle Paul Kabai at [161-162].
APP.0001.0009.0007 Affidavit of Uncle Herbert Warusan at [51].
APP.0001.0012.0009 T809.35 (16 June 2023).
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584

585

586

Saibai and Boigu are low-lying islands. The houses on those islands are on stilts'!*?,

which provides a measure of protection against marine inundation. However, retreat to

higher ground is not an available solution on those islands.

Tenth, the disadvantage means that the Islanders will be disproportionately impacted by
the marine inundation because of their close physical and spiritual relationship with land
and sea and their Ailan Kastom more broadly. In addition, the disproportion is
highlighted when regard is had to the negligible contribution of the Torres Strait Islanders

to greenhouse gas emissions relative to the impact on their Islands and themselves.

Eleventh, the Commonwealth briefing note from about 2012 records “In the future, the
projected magnitude of climate change driven sea level rise is very likely to seriously
exacerbate the vulnerability to inundation and erosion. Indigenous communities, such as
those in the Torres Strait, typically possess limited adaptive capacity, due to their socio-

economic circumstances and the remoteness of settlements.”!'%3

Twelfth, the Commonwealth says in its Defence “...that there is high confidence that
small islands are projected to be at risk and very sensitive to coastal climate change and
other stressors such as oceanic warming, sea level rise, tropical cyclones and mass coral
bleaching and mortality although there is a lack of precise quantitative studies of

projected impacts of sea level rise at Global Temperature Increase of 1.50 C and 20

C 51194

O. KNOWLEDGE OF THE RISK

Legal Principles

587

The legal principles on knowledge are set out at paragraph [225]. In particular, “the case
for imposing a duty is always strengthened if the defendant actually knew of the risk. It
is strengthened further if the defendant knew the magnitude of the risk. The significance
of the defendant's knowledge of the risk of loss and its magnitude will depend on the

facts of each case”.!'?

1192
1193
1194
1195

TRN.0014.1172 T1195.15, T1247.34 (15 Nov 2023).

NIA.2009.0036.8142 at 8143.

CRT.2000.0003.0001 Defence [59(b)].

APP.0001.0020.0189 Woolcock Street Investments Pty Ltd v CDG Pty Ltd (2004) 216 CLR 515 at 550 [87].
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Submission on knowledge

588

589

590

The Applicants do not expect that the Commonwealth will contend that it did not possess
actual knowledge of the risk of marine inundation and erosion faced by the Torres Strait
Islands from sea level rise and extreme weather events. The contemporaneous documents

disclose multiple instances in which the Commonwealth has acknowledged these risks.

Firstly, in TSIRC’s application''* under the RDA Fund''®” for funding of Stage 1 was
lodged with the Department of Regional Australia, Regional Development and Local

Government on 15 February 2012. That application disclosed that:

589.1%...coastal infrastructure [was] required to help protect six low lying island
communities in the Torres Strait from destructive coastal erosion and tidal flooding
that pose an immediate and increasing threat to their security, viability and well
being... [The coastal infrastructure] will provide significantly improved immunity
to these communities from storm surge, king tides and expected sea level rise due

to climate change;” !9

589.2... the low lying coastal communities of the Torres Strait are faced with a unique
challenge in trying to respond to sea level rise without the benefit of being able to
move further inland from the coast. Some of the islands facing this challenge are

barely higher than current mean sea levels;”!!

589.3“...Currently coastal erosion and flooding causes a number of problems for
communities including: ... * erosion of shorelines * flooding low set homes ... *
salt contamination of community gardens * damage to important cultural heritage

sites such as cemeteries ...!2%

Second, in assessing TSIRC’s Application under the Fund, the Department’s

assessors'2°! acknowledged that:!20?

1196
1197
1198
1199
1200
1201
1202

INF.2000.0002.0354 Exhibit 5 to First Connolly Affidavit.
INF.2004.0001.0001.

INF.2000.0002.0354 at 0357.

INF.2000.0002.0354 at 0359.

INF.2000.0002.0354 at 0367.

WIT.2000.0001.0015 Connolly First Affidavit at 0022.
INF.2000.0002.0373 at 0377.
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592

593

“[t]he Sea Wall would protect the community from annual tidal inundation and significant
coastal erosion adjacent to key community assets and infrastructure. Currently, erosion
and flooding cause a number of problems for communities including:

e damage to important cultural heritage sites, such as cemeteries;

e salt contamination of community gardens.”

Third, the Department of Climate Change and Energy Efficiency commented on the

d 1203

TSIRC’s application under the Fun These comments were provided to the

Department:

.... A Commonwealth funded study in 2010 showed that climate change impacts such as
sea level rise ‘unless managed well, will cause a decline in the quality of life for the
communities of Torres Strait’. Six of the most vulnerable islands (Boigu, Saibai, Poruma,
Masig, lama, Warraber) have had an assessment of the likely impacts of future climate
change completed. Impacts will vary from island to island but for the low lying islands of
Boigu and Saibai, the study showed that elevation and fortification are the only viable
protection options. Consultant feedback affirms that Boigu and Saibai Islands already have
the most significant inundation and erosion problems in the Torres Strait and that Boigu’s
problems could be fixed at relatively low cost.

While coastal protection works will assist communities in the short-term, in the longer
term the relocation of some communities may need to be considered and planned for. ...

Fourth, the Department of Premier and Cabinet (Qld) also commented on the TSIRC’s

application under the Fund.'?** These comments were provided to the Department:

Six communities in the region have been identified as being vulnerable to sea erosion,
storm tide inundation and future climate change affects such a 0.8m sea level rise. These
constitute an imminent threat to residential areas and public infrastructure.'?*

Fifth, in the list'2% of projects to be funded that was provided by the Advisory Panel to

the Department to the Minister for Regional Australia, Regional Development and Local

Government, it is recorded that:

The project will help the most vulnerable Torres Strait Island communities in their battle
against the impacts of King tides and climate change. Seawalls and other coastal

1203
1204
1205
1206

INF.2000.0002.0373 at 0379.

INF.2000.0002.0373 at 0379.

INF.2000.0002.0373 at 0380.

The list was signed by the Minister for Regional Australia, Regional Development and Local Government on 31
May 2012 (INF.2004.0001.0081 at 0100).
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management measures delivered through this program will provide considerable immunity

to these otherwise vulnerable communities”. '2%7

594 Sixth, the Funding Agreement for the Stage 1 funding between the Commonwealth and
the TSIRC records that the purpose of the “critical infrastructure to six islands on the

Torres Strait”’!2%8

was “to provide a sustainable coastal protection system for vulnerable
Torres Strait Island communities, protecting against the impact of coastal erosion and
tidal inundation, reducing the likelihood of damage to community infrastructure and

enhancing community and environmental health”. 120

1210

595 Seventh, on 4 June 2012, in a joint media release’'="” with the Queensland Government,

the following statements were attributed to:

595.1Ms Jenny Macklin MP, (Commonwealth) Minister for Families, Community

Services and Indigenous Affairs for Disability Reform:

“...seawalls and other coastal management measures will help the most vulnerable Torres
Strait Island communities in their battle against the impacts of king tides™!?!!;

"The seawalls will help prevent damage caused by coastal erosion and inundation, and will

also protect existing infrastructure in the communities";'?!2

"I know people in the communities of the Torres Strait are very concerned by the coastal

erosion and sea water inundation during king tides”.!?!?

595.2Mr Crean, the Minister for Regional Australia, Regional Development and Local

Government:

"The $5 million grant to the Torres Strait Island Regional Council for the most vulnerable
islands, Boigu and Sabai, will be protected by the construction of new, or replacement of
old sea walls and wave return walls.”!!4

"The sea wall will protect the community from annual tidal inundation and significant
coastal erosion adjacent to key community assets and infrastructure."!?'>

596 Eighth, there exists various contemporaneous documents which establish that prior to

Stage 1 funding, the Commonwealth had knowledge of the risk of inundation and erosion

1207 INF.2004.0001.0081 at 0100.

1208 INF.2000.0001.0565 at 0600 (clause 1.1).
1209 INF.2000.0001.0565 at 0600 (clause 1.4).
1210 INF.2000.0002.0001.

121 INF.2000.0002.0001 at 0002.

1212 INF.2000.0002.0001 at 0002.

1213 INF.2000.0002.0001 at 0002.

1214 INF.2000.0002.0001 at 0002.

1215 INF.2000.0002.0001 at 0002.
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on the Torres Strait Islands.'?!®

For example, the (Commonwealth) Department of
Climate Change acknowledged in its report assessing ‘Climate Change Risks to

Australia’s Coast”'?!7 that:

596.1¢... remote Indigenous communities in the north of Australia and communities
living on the low-lying Torres Strait Islands are particularly vulnerable to sea-level
rise. Some Torres Strait communities are affected under current king tide
conditions and even very small levels of sea-level rise are likely to have a major

impact on these communities”;!?!?

596.2“Many communities are subject to significant coastal hazard issues with erosion
and inundation directly threatening housing, ... cultural sites including cemeteries,
traditional gardens .... An anomalous high spring tide in January 2009 resulted in

extensive flooding of island settlements;'?!?

596.3 “Given the low-lying nature of several islands, and the extent of current inundation
problems, vulnerability to sea-level rise is extremely high, particularly for Boigu
and Saibai but also for the central coral cay islands, as well as several other
communities located on low coastal flats. Even small increases in sea level due to
climate change are likely to have a major impact on these communities, with
increasing frequency and extent of inundation, although for the coral cay islands
there is some potential for moderation of this impact through onshore transport of
reef sand and associated island growth. Large sea level increases could see several
Torres Strait islands completely inundated, thus having enormous implications for
the communities involved, their culture and identity... As noted by Green and
Mulrennan, under worst case sea-level rise scenarios it is likely that eventually
relocation would be required from several communities involving considerable

cost culturally, spiritually and economically”;!??°

596.4“The extent of vulnerability of the region and its peoples to climate change together
with the human rights implications are highlighted in the 2008 Native Title Report

by the Aboriginal and Torres Strait Islander Social Justice Commissioner, which

1216
1217
1218
1219
1220

See above at [231].
APP.0001.0019.0007.
APP.0001.0019.0007_0008.
APP.0001.0019.0007 _0127.
APP.0001.0019.0007_0127.
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597

along with recent submissions by the Torres Strait Regional Authority emphasise
the need for immediate and comprehensive action to address the climate change

concerns in the region”;!%?!

596.5“Torres Strait Island communities face particular challenges in living on small low-
lying and exposed islands, several of which already suffer from inundation under
king tides. Continuing inundation events for these islander communities will
require the development of short-term coastal protection and may require long-term

relocation plans for approximately 2000 Torres Strait islander peoples”.!???

Further, the Commonwealth Department of Climate Change and Energy Efficiency
stated in its case study on Saibai in its 2009 report 'Risks from Climate Change to

Indigenous Communities in the Tropical North of Australia' that:

597.1"Saibai Islanders have considerable experience of flooding and coastal erosion, and

long-term knowledge of their environment.”

597.2“Today, the local Spring tidal range is between 3.5 and 4.0 metres, making Saibai
very vulnerable to flooding; these tides are worse when they occur in conjunction
with storm surges and heavy onshore winds and waves during the north-westerly
season. Major flooding events have occurred in January 2006, and more recently

in January 2009, when king tides inundated parts of the village.”

597.3"Higher sea levels than present will result in greater flooding during king tide
and/or storm surge events... More intense storm surges would exacerbate these

problems.”

597.4“Sites of cultural heritage significance to the community would also be subject to

increased threat, in particular, the village graveyard."'?**

598 Ninth, in its Defence the Commonwealth pleads that it ... knew of the assessment of the

extent of scientific consensus in relation to the risks and projected impacts of climate

1221
1222
1223

APP.0001.0019.0007_0127.
APP.0001.0019.0007_0128.
APP.0001.0007.0155.
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599

600

601

change, including the risks and impacts of climate change for small and low-lying

islands...”1?%*

Tenth, in its Defence the Commonwealth pleads that it “knew of the contents of [various]
reports and documents ...from at least on or around the date of their publication”.!??®
Among those documents included the IPCC Fifth Assessment Report and the IPCC

Special Report on 1.5°C.

Eleventh, in the 2015 National Climate Resilience and Adaptation Strategy'??®, the
Commonwealth acknowledged!??” that Climate projections released by Australia’s
CSIRO and Bureau of Meteorology in 2015 indicate that under all future emissions

scenarios:
600.1 “extreme rainfall events are likely to become more intense (high confidence);”

600.2 “the number of tropical cyclones is projected to become less frequent with a greater
proportion of high intensity storms (medium confidence) and a greater proportion

extending beyond the southern latitude of 25 degrees (low confidence)”;

600.3 “sea levels will continue to rise throughout the 21st century (very high confidence),

with increased frequency of storm surge events”.

Twelfth, in 2016, the TSRA released the Torres Strait Regional Adaptation and
Resilience Plan 2016-2021.'2%® In this Plan, the TSRA notes:

601.1“For the Torres Strait the most important changes are: Rising sea levels — Sea levels

in the region are currently increasing at a rate of between 6-8 mm per year, and will

continue to rise into the future...”'?%

601.2““Adaptation Outcome 1: Coastal communities and infrastructure are protected

from sea-level rise and coastal impacts, and communities have options in

responding to long-term sea-level rise”;!>3

1224
1225
1226
1227
1228
1229
1230

CRT.2000.0003.0001 Defence [77(c)].
CRT.2000.0003.0001 Defence [77(a)].
APP.0001.0007.0149.
APP.0001.0007.0149 _0009.
APP.0001.0004.0017.
APP.0001.0004.0017_0011.
APP.0001.0004.0017 0014.
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601.3 Currently, many coastal communities are vulnerable to current conditions, such as

king tides and storms which drive erosion and inundation events;'?*!

601.4 Coastal erosion and inundation are of particular concern and significance to Torres

Strait communities, and sea level rise is a very serious medium to long-term risk

for low lying island communities.!?*?

602 [Withdrawn]:

602.1 [Withdrawn]; 12*3

602.2 [Withdrawn].12

P. ASSUMPTION OF RESPONSIBILITY

Legal principles

603

The legal principles on assumption of responsibility are set out at paragraph [243]. In
particular, the assumption of responsibility salient feature is ““...an assumption by one
party of a responsibility to take care to avoid or prevent injury, loss or damage to the

person or property of another...”!?3

Submission on assumption of responsibility

604

605

606

The Applicants submit that the Commonwealth has assumed responsibility to take care
to avoid loss and damage to the Applicants and the Group Members. That assumption

of responsibility is evidenced in a number of ways.

Firstly, the Commonwealth is bound by an international treaty obligation to “protect the

traditional way of life of the Torres Strait”.

On 18 December 1978'2%¢ Australia and Papua New Guinea entered into a Treaty in

relation to the sovereignty and maritime boundaries over the Torres Strait.!>*” Under the

1231
1232
1233
1234
1235
1236

1237

APP.0001.0004.0017_0029.

APP.0001.0004.0017_0049.

[Withdrawn]

[Withdrawn]

APP.0001.0020.0162 Sutherland Shire Council v Heyman (1985) 157 CLR 424 at 498.

The Treaty “entered into force for Australia on 15 February 1985” (CRT.2000.0003.0001 Defence to 3FASOC at
0022[61b]).

APP.0001.0003.0022.
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991238

Treaty, the Commonwealth, has “sovereignty over (relevantly) all the Torres Strait

Islands the subject of this proceeding.'?*’

607 The Commonwealth admits in its Defence that:

“...the principal purpose of ... establishing the Protected Zone, ... is to acknowledge and
protect the traditional way of life and livelihood of the traditional inhabitants including
their traditional fishing and free movement (Torres Strait Treaty, Article 10.3)”; 124
[Emphasis added]

“...a further purpose ... in establishing the Protected Zone is to protect and preserve the
marine environment and indigenous fauna and flora in and in the vicinity of the Protected
Zone (Torres Strait Treaty, Article 10.4)”. '>*! [Emphasis added]

608 In seeking to achieve these purposes, the Commonwealth admits that it is obliged under
the Treaty to “...take legislative and other measures necessary to protect and preserve

« 1242 «“Other measures” includes “measures for the

the marine environment ...
prevention and control of pollution or other damage to the marine environment from all
sources and activities under its jurisdiction or control and shall include, in particular,
measures to minimise to the fullest practicable extent (inter alia) the release of toxic,
harmful or noxious substances from land-based sources, ... from or through the

atmosphere, ...”. 124

609 While the Treaty does not prescribe the “measures” the Commonwealth is required to
take to “protect the traditional way of life” that omission, in the Applicants’ submission,
does not absolve the Commonwealth of the obligation to “protect the traditional way of

life” of the Torres Strait Islanders. This is supported by the fact that it is a principle of

1238 APP.0001.0003.0022: Under Article 2(4) of Treaty term “sovereignty” is defined as follows: sovereignty over an
island shall include sovereignty over: (a) its territorial sea; (b) the airspace above the island and its territorial sea; (c)
the seabed beneath its territorial sea and the subsoil thereof; and (d) and island, rock or low-tide elevation that may
lie within its territorial sea.

1239 APP.0001.0003.0022: Under Article 2(1)(a), Papua New Guinea recognises the sovereignty of Australia over (a) the
islands known as Anchor Cay, Aubusi Island, Black Rocks, Boigu Island, Bramble Cay, Dauan Island, Deliverance
Island, East Cay, Kaumag Island, Kerr Islet, Moimi Island, Pearce Cay, Saibai Island, Turnagain Island and Turu
Cay; and (b) all islands that lie between the mainlands of the two countries and south of the line referred to in
paragraph 1 of article 4 of this Treaty.

1240 CRT.2000.0003.0001 Defence to [66(a)]; and Article 10(3) at APP.0001.0003.0022 [.0005] . The Department of
Foreign Affairs and Trade describes the Treaty as follows: “As well as defining the maritime boundaries between
Papua New Guinea and Australia, the Treaty protects the ways of life of traditional inhabitants in the Torres Strait
Protected Zone (TSPZ): The Torres Strait Treaty | Australian Government Department of Foreign Affairs and Trade
(dfat.gov.au).

1241 CRT.2000.0003.0001 Defence [66(b)]; Article 10(4) at APP.0001.0003.0022 [.0005].

1242 CRT.2000.0003.0001 Defence [67(a)].

1243 CRT.2000.0003.0001 Defence [67(b)].
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610

611

612

customary international law that treaties must be adhered to and performed in good

faith,1244

Further, through the Council of Australian Governments, the Commonwealth and the
State governments agreed that the Commonwealth’s role in leading the national
adaptation reform will include: o ensuring that national efforts to adapt to climate change

meet any relevant international treaty requirements. 124>

Second, the Treaty obligation is complemented by the ICCPR. The Commonwealth
ratified this Covenant on 13 August 1980. The Covenant provides:

611.11In Article 17 that:

“No one shall be subjected to arbitrary or unlawful interference with his privacy, family,
home or correspondence, nor to unlawful attacks on his honour and reputation.”

611.21In Article 27

“In those States in which ethnic, religious or linguistic minorities exist, persons belonging
to such minorities shall not be denied the right, in community with the other members of
their group, to enjoy their own culture, to profess and practise their own religion, or to use
their own language.”

On 18 September 2023, the UN Human Rights Committee ruled in Billy v Australia'**®
that:

“The Committee recalls that States parties must prevent interference with a person’s
privacy, family or home that arises from conduct not attributable to the State, at least where
such interference is foreseeable and serious. Thus, when environmental damage threatens
disruption to privacy, family and the home, States parties must prevent serious interference
with the privacy, family and home of individuals under their jurisdiction;” '2#7

“traditional Indigenous way of life” and “ a special relationship with their territory...fall

within the scope of protection under article 17 of the Covenant”; 1243

1244

1245
1246

1247

1248

In APP.0001.0020.0197 Billy v Australia CCPR/C/135/D/3624/2019, UN Human Rights Committee ruled at
paragraph 8.4 that (18 September 2023) “... a treaty be interpreted in good faith in accordance with the ordinary
meaning to be given to the terms of the treaty in their context and in the light of its object and purpose. In this regard,
the Committee notes that under article 31 of the Convention, the context for interpretation of a treaty includes in the
first place the text of the treaty, including its preamble and annexes...”

EVI.2001.0006.2001 at 0694 to 0695. See further 622.

APP.0001.0020.0197 Billy v Australia CCPR/C/135/D/3624/2019, UN Human Rights Committee (18 September
2023).

APP.0001.0020.0197 Billy v Australia CCPR/C/135/D/3624/2019, UN Human Rights Committee (18 September
2023) at page 14[8.9].

APP.0001.0020.0197 Billy v Australia CCPR/C/135/D/3624/2019, UN Human Rights Committee (18 September
2023) at page 14[8.10].
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613

614

“... the information made available to it indicates that, by failing to discharge its positive
obligation to implement adequate adaptation measures to protect the authors’ home,
private life and family, the State party violated the authors’ rights under article 17 of the
Covenant;” 2%

“The Committee recalls that article 27 establishes and recognizes a right which is conferred
on individuals belonging to minority Indigenous groups and which is distinct from, and
additional to, the other rights that all persons are entitled to enjoy under the Covenant. The
Committee also recalls that, in the case of Indigenous Peoples, the enjoyment of culture
may relate to a way of life which is closely associated with territory and the use of its
resources, including such traditional activities as fishing or hunting. Thus, the protection
of this right is directed towards ensuring the survival and continued development of
cultural identity. The Committee further recalls that article 27 of the Covenant, interpreted
in the light of the United Nations Declaration on the Rights of Indigenous Peoples,
enshrines the inalienable right of Indigenous Peoples to enjoy the territories and natural
resources that they have traditionally used for their subsistence and cultural identity.
Although the rights protected under article 27 are individual rights, they depend in turn on
the ability of the minority group to maintain its culture, language or religion.”?>

“...the Committee considers that the information made available to it indicates that the
State party’s failure to adopt timely adequate adaptation measures to protect the authors’
collective ability to maintain their traditional way of life and to transmit to their children
and future generations their culture and traditions and use of land and sea resources
discloses a violation of the State party’s positive obligation to protect the authors’ right to
enjoy their minority culture. Accordingly, the Committee considers that the facts before it
amount to a violation of the authors’ rights under article 27 of the Covenant.” !%5!

Further, the relationship of obligation and protection recognised in the Torres Strait
Treaty was later reinforced, at a national level, by Australia’s endorsement of the

UNDRIP. 252

1253

Third, the Commonwealth provided Stage 1 funding in direct response to an

application for funding from the TSIRC and with full knowledge of the risk of marine

inundation and erosion facing the Torres Strait Islands.!?>*

1249

1250

1251

1252

1253

1254

APP.0001.0020.0197 Billy v Australia CCPR/C/135/D/3624/2019, UN Human Rights Committee (18 September
2023) at page 16[8.12].

APP.0001.0020.0197 Billy v Australia CCPR/C/135/D/3624/2019, UN Human Rights Committee (18 September
2023) at page 16[8.13].

APP.0001.0020.0197 Billy v Australia CCPR/C/135/D/3624/2019, UN Human Rights Committee (18 September
2023) at page 16[8.14].

See further discussion of the UNDRIP above at 188.

The Commonwealth admits in its Defence that it “has taken and/or funded a number of actions in order to mitigate
the impacts and projected impacts of climate change in Australia and the Torres Strait Islands”
(CRT.2000.0003.0001 Defence [73(a)]).

See paragraphs 588 to 602.
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614.1 TSIRC applied'?> to the Department for Stage 1 funding under the Fund'?*¢ on 15
February 2012;

614.2 the Department assessed'>>” the TSIRC’s application;'?%®

614.3 the Minister of Regional Australia, Local Government, Arts and Sport (Cth)

approved Stage 1 funding;'*’

614.4 despite the change in government and the fact funds were not allocated under the
Fund by the outgoing government, the incoming government announced its
commitment to Stage 1 funding on 25 February 2014, with $5m allocated under
the Community Development Grants Programme and $7m from the Indigenous

Housing and Infrastructure programme (with $1 million already provided).!¢

615 Fourth, the Commonwealth provided Stage 2 funding!?®!

21 June 2018 request from the TSIRC'?®? and with full knowledge of the risk of marine

in direct response in part to a

inundation and erosion facing the Torres Strait Islands.!?>* On 16 December 2019, the

Commonwealth approved $20 million in Stage 2 funding.'?%*

616 Fifth, the Department of the Prime Minister and Cabinet and the Minister for Indigenous
Affairs, were made aware that the TSIRC “made public statements criticising the lack of

commitment from the Commonwealth Government to Seawalls funding [Stage 2]...”.126°

617 Sixth, since 15 May 2023, “the NIAA and the TSRA have been investigating possible

options for funding a third stage of the seawalls project”.!26¢

618 Seventh, the Department of Climate Change (Cth) funded the James Cook University to

“undertake research on the risks associated with erosion and inundation of the 6 most

1255 INF.2000.0002.0354.

1256 INF.2004.0001.0001.

1257 INF.2000.0002.0373; INF.2004.0001.0065; WIT.2000.0001.0015 Connolly First Affidavit at 0022.

1258 INF.2000.0002.0354.

1259 INF.2000.0002.0241.

1260 INF.2003.0003.4147.

1261 The Commonwealth admits in its Defence that it “has taken and/or funded a number of actions in order to mitigate
the impacts and projected impacts of climate change in Australia and the Torres Strait Islands”
(CRT.2000.0003.0001 Defence [73(a)].

1262 NIA.2002.0001.0014; [2] to NIA.2002.0001.0022 Exhibit R8

1263 See paragraphs 588 to 602.

1264 NIA.2002.0001.0161.

1265 [4] to NIA.2002.0001.0022 Exhibit R8.

1266 WIT.2000.0002.0001 Simpson Supplementary Affidavit at 0003[8].
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vulnerable islands in the Torres Strait”.!?%” James Cook University produced two reports
in 2010. The first was titled “A Synthesis of Climate Change and Coastal Science to
Support Adaptation in the Communities of the Torres Strait.”'?®® The second was titled
“Coastal Erosion and Inundation in the Central Island Group (Masig, Poruma, Warraber
and Iama), Torres Strait: Science Supporting Adaptation”.!?%° The Department of Climate
Change subsequently provided further funding to James Cook University to better
understand climate change impacts on the 13 remaining inhabited Torres Strait
Islands.!?’® The report from that research was titled, “Understanding climate change
driven coastal erosion and inundation on Torres Strait communities and the development

of adaptation options.”!'*"!

619 Eighth, in May 2010, the Commonwealth “announced additional funding of $1 million
for tidal gauge monitoring in the Torres Strait and $400,000 for further climate change

adaptation research”.!?72

620 Ninth, during Stage 1 and 2 the Commonwealth through, variously, the NIAA, the
Department of Prime Minister and Cabinet (DPMC), the Department of Regional
Australia, Infrastructure and Regional Development (DIRD) and the Department of
Local Government, Community Recovery and Resilience (DLGCRR) attended the
Program Governance Committee (PGC). That Committee provided members with a
coordination and information sharing mechanism relating to policy and planning, project

1273

milestones, quality assurance, and costs and value for money ~’°, and oversaw “the scope

and development” of Stage 2 (among other responsibilities).'?’* The PGC was required

to approve the Project Implementation Plans for Stage 1 and 2.275

1276

621 Tenth, in a joint media release “'® with the Queensland Government:

1267 NIA.2009.0036.8142; DCC.2001.0001.2640 at 2641.

1268 APP.0001.0007.0290 at [0002].

1269 NIA.2001.0001.1201 at [1227].

1270 INF.2000.0002.0373 at 0379.

1271 DCC.2001.0001.2640 at 2641; and NIA.2009.0036.8142: “The Department of Climate Change provided funding for
the James Cook University to undertake research on the risks associated with erosion and inundation of the 6 most
vulnerable islands in the Torres Strait.”

1272 NIA.2009.0036.8142.

1273 INF.2005.0001.0001 at 0057.

1274 WIT.2000.0001.0046 First Simpson Affidavit at 0051[26]-[27]; 0052[32]; 0053[36].

1275 NIA.2000.0001.0324 at 0030.

1276 INF.2000.0002.0001.
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622

621.1the Minister for Families, Community Services and Indigenous Affairs for
Disability Reform, Ms Jenny Macklin MP, said seawalls and other coastal
management measures will help the most vulnerable Torres Strait Island
communities in their battle against the impacts of king tides!'?”’. She made the

following statements:

"The seawalls will help prevent damage caused by coastal erosion and inundation,
and will also protect existing infrastructure in the communities," Ms Macklin
said'?"8,

"I know people in the communities of the Torres Strait are very concerned by the

coastal erosion and sea water inundation during king tides’.!?”’

621.2 Mr Crean, the Minister for Regional Australia, Regional Development and Local

Government, made the following statements:

"The $5 million grant to the Torres Strait Island Regional Council for the most
vulnerable islands, Boigu and Sabai, will be protected by the construction of new,
or replacement of old sea walls and wave return walls.” 128

"The sea wall will protect the community from annual tidal inundation and
significant coastal erosion adjacent to key community assets and infrastructure." 128!

Eleventh, through the Council of Australian Governments, the Commonwealth and the
State governments agreed on a range of matters relevant to climate change adaptation

that evidence the Commonwealth’s assumption of responsibility:

622.1 “Governments-on behalf of the community-should primarily be responsible for

managing [climate change] risks to public goods and assets (including the natural

environment)”; '8

622.2“Governments...manage public assets. These include, for example, providing

flood and coastal protection...”;!?%

622.3 “Governments...should ensure that climate change risks are appropriately factored

into their management and funding of public assets;” 284

1277
1278
1279
1280
1281
1282
1283
1284

INF.2000.0002.0001 at 0002.
INF.2000.0002.0001 at 0002.
INF.2000.0002.0001 at 0002.
INF.2000.0002.0001 at 0002.
INF.2000.0002.0001 at 0002.
EVI.2001.0006.2001 at 0691.
EVI.2001.0006.2001 at 0691.
EVI1.2001.0006.2001 at 0693.
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623

624

622.4“The Australian Government has stewardship of the national economy and is
responsible for promoting Australia’s national interests more broadly. As climate
change will impact on virtually every sector of the economy and society, the
Commonwealth will need to take a leadership role in positioning Australia to adapt
to climate change impacts that may affect national prosperity or security. By
exercising its role the Commonwealth will help to improve adaptive capacity and
build climate resilience. In some cases this will require targeted action, for example
the Australian Government manages some important assets — including natural
assets such as Kakadu — that are vulnerable to the impacts of climate change. In
other cases the Commonwealth will play a role in driving and coordinating national

reform efforts;” 1283

622.5“The Australian Government is well placed to generate and coordinate most of the
important public good science and other information that will be needed. Much of
this information is too costly for individual businesses, groups or local

governments to generate for use in adaptation planning;” 128

622.6“Some climate change risks have the long-term potential to undermine the national
economy, national security or affect natural systems of national significance. The
Commonwealth has a responsibility to lead national reform to ensure Australia is
well placed to deal with these risks...The Commonwealth’s role in leading the
national adaptation reform will include: o ensuring that national efforts to adapt to
climate change meet any relevant international treaty requirements. ..o consider the

needs of vulnerable communities.” 1287

Twelfth, the Commonwealth admits “that the UNFCCC entered into force in Australia
on 21 March 1994”1288

9 <

Thirteenth, the Commonwealth admits that the Paris Agreement!?*° “was adopted on 12

December 2015, opened for signature on 22 April 2016, entered into force generally on

1285
1286
1287
1288
1289

EVI.2001.0006.2001 at 0693.
EVI.2001.0006.2001 at 0693.
EVI.2001.0006.2001 at 0694 to 0695.
CRT.2000.0003.0001 Defence [68(a)].
APP.0001.0006.0017.
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4 November 2016 and entered into force in Australia on 9 December 2016”. '2°° Under

the Paris Agreement, the Commonwealth:

624.1has adopted “the global goal on adaptation of enhancing adaptive capacity,
strengthening resilience and reducing vulnerability to climate change, with a view
to contributing to sustainable development and ensuring an adequate adaptation

.1291
response...”;

624.2“recognise[d] that adaptation is a global challenge faced by all with local,

subnational, national, regional and international dimensions...”;!?%?

95,1293

2

624.3 “recognise[d] the current need for adaptation is significant...

624.4““acknowledge[d] that adaptation action should follow a country- driven, gender-
responsive, participatory and fully transparent approach, taking into consideration
vulnerable groups, communities and ecosystems, and should be based on and
guided by the best available science and, as appropriate, traditional knowledge,
knowledge of indigenous peoples and local knowledge systems, with a view to
integrating adaptation into relevant socioeconomic and environmental policies and

actions, where appropriate”; 1294

624.5Each Party shall, as appropriate, engage in adaptation planning processes and the
implementation of actions, including the development or enhancement of relevant

plans, policies and/or contributions, which may include:
(a) The implementation of adaptation actions, undertakings and/or efforts;
(b) The process to formulate and implement national adaptation plans;

(c) The assessment of climate change impacts and vulnerability, with a view to
formulating nationally determined prioritized actions, taking into account

vulnerable people, places and ecosystems.

1290 CRT.2000.0003.0001 Defence [35(a)].

1291 APP.0001.0006.0017_0010 (Article 7(1)).
1292 APP.0001.0006.0017_0010 (Article 7(2)).
1293 APP.0001.0006.0017_0010 (Article 7(4)).
1294 APP.0001.0006.0017 0010 (Article 7(5))
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625 Fourteenth, the Commonwealth (through the TSRA) has developed the Torres Strait
Regional Adaptation and Resilience Plan 2016-2021.!2%°

626 Fifteenth, the Commonwealth established itself as an essential partner in the project such
that the project could not proceed without Commonwealth engagement. For example, on
29 January 2014, a senior advisor from DPMC emailed colleagues noting that she had
just attend a PGC meeting at which it was ‘very clear’ that the Commonwealth was ‘the
only obstacle to the project getting underway’.'?* The Commonwealth actively chose to
assume such a central role in the project, and in so doing has entered the field in the

requisite sense.

Q. KNOWN RELIANCE
Legal principles

627 Often “reliance” and “voluntary assumption of risk” are considered complementary

1297

salient features Satisfaction of both these salient features can lead to the recognition

of a duty of care. 1%

628 The legal principles on reliance are set out at paragraphs [243]-[244].

Submission on known reliance

629 The Torres Strait Islanders “as a group, [are] the most disadvantaged in Australian

society”.!?”” This fact is acknowledged by the Commonwealth.!3%

630 That disadvantage extended to the risks to and impacts of marine inundation and erosion.

This fact was also known to the Commonwealth.!3!

1295 APP.0001.0004.0017.

1296 NIA.2001.0001.0196.

1297 APP.0001.0020.0162 Sutherland Shire Council v Heyman (1985) 157 CLR 424 at 498: “...an assumption by one
party of a responsibility to take care to avoid or prevent injury, loss or damage to the person or property of another or
reliance by one party upon such care being taken by the other in circumstances where the other party knew or ought
to have known of the reliance. Both the identity and the relative importance of the factors which are determinative of
an issue of proximity are likely to vary in different categories of case...”.

129 APP.0001.0020.0071 Hill v Van Erp (1997) 188 CLR 159 at 184 per Dawson J: ... Where there is no threat of those
undesirable consequences, the assumption of responsibility by a defendant and reliance, or request, by a plaintiff
may suggest policy reasons for recognising the existence of a duty of care, although they may not be
determinative...”.

1299 The Preamble to the APP.0001.0021.0016 Native Title Act 1993 (Cth) states that “As a consequence, Aboriginal
peoples and Torres Strait Islanders have become, as a group, the most disadvantaged in Australian society.”

1300 The Preamble to the APP.0001.0021.0016 Native Title Act 1993 (Cth).

1301 See above at [588]-[602].
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631

The disadvantage meant that the Torres Strait Islanders were wholly reliant on the
Commonwealth to protect them from the impacts of marine inundation and erosion
through the provision of funding for the construction of the seawalls. At the very least,
the Commonwealth was put on notice of this reliance upon receipt and assessment of the
TSIRC’s application'3?? for Stage 1 funding and the TSIRC’s direct request!*®* to the
Commonwealth for Stage 2 funding.

632 In any event, the TSIRC’s application'*** to the Commonwealth for Stage 1 funding and
the TSIRC’s direct request'>%° to the Commonwealth for Stage 2 funding, confirmed the
Torres Strait Islanders were relying on the Commonwealth to provide funding for Stage
1 and Stage 2.

R. CONTROL

Legal principles

633 The legal principles on control are set out at paragraphs [225] to [227]. In particular,
“control” means*...a significant and special measure of control over the safety of the
person or property of citizens as to impose upon the [the Commonwealth] a duty of
care...”!306

634 Various other expressions and elements of control have appeared in the authorities,
including:
634.1“control over the relevant risk of harm...!3%7 . that eventuated...”!3%
634.2“physical control” ;!3%

634.3 “control or minimise the risk” 1310,
635 The requisite control can arise from one or more of:

1302
1303
1304
1305
1306
1307
1308
1309
1310

INF.2000.0002.0354.

NIA.2002.0001.0014; [2] to NIA.2002.0001.0022 Exhibit RS.

INF.2000.0002.0354.

NIA.2002.0001.0014; [2] to NIA.2002.0001.0022 Exhibit RS.

APP.0001.0020.0025 Brodie v Singleton Shire Council (2001) 206 CLR 512 at 559.
APP.0001.0020.0065 Graham Barclay Oysters Pty Ltd v Ryan (2002) 211 CLR 540 at 598[150].
APP.0001.0020.0065 Graham Barclay Oysters Pty Ltd v Ryan (2002) 211 CLR 540 at 598[152].
APP.0001.0020.0065 Graham Barclay Oysters Pty Ltd v Ryan (2002) 211 CLR 540 at 598[151].
APP.0001.0020.0036 Crimmins v Stevedoring Industry Finance Committee (1999) 200 CLR 1 at 24[43].
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635.1 “powers vested by statute”; 1*!! or

635.2 from “specific power[s], to protect the [Applicants] from the danger”;'*!? or

635.3 “assumed obligations™ .11

Submission on control

636

637

638

It is submitted that the Commonwealth had the requisite control in the sense that the
Commonwealth had “...a significant and special measure of control over the safety of
the person or property of” 13'* the Applicants and the Group Members. This control is

evidenced in a number of ways.

The Commonwealth acknowledges that Torres Strait Islanders are the ‘“most

disadvantaged” group in Australian society!'>.

As a consequence, the Commonwealth
has utilised its powers under s 51(xxvi) of the Constitution to pass legislation which
establishes “...a significant and special measure of control over the safety of...” Torres
Strait Islanders in respect of various aspects of their social, economic or cultural

wellbeing.

Under s 51(xxvi) of the Constitution, the Commonwealth passed legislation such as the
Native Title Act 1993 (Cth) and the Aboriginal and Torres Strait Islander Act 2005 (Cth)

to, in broad terms, “[recognise and protect] the connection of Aboriginal and Torres Strait

1311

1312
1313

1314
1315

APP.0001.0020.0025 Brodie v Singleton Shire Council (2001) 206 CLR 512 at 559: “... it has become more clearly
understood that, on occasions, the powers vested by statute in a public authority may give it such a significant and
special measure of control over the safety of the person or property of citizens as to impose upon the authority a duty
of care...”.

APP.0001.0020.0036 Crimmins v Stevedoring Industry Finance Committee (1999) 200 CLR 1 at 24[43]: The notion
of general reliance has been the subject of some criticism (55) and more recent decisions of this Court have tended to
focus on the vulnerability of the person who suffers injury (56), on the one hand, and, on the other, the knowledge of
risk and the power of the party against whom a duty of care is asserted to control or minimise that risk...”.
APP.0001.0020.0036 Crimmins v Stevedoring Industry Finance Committee (1999) 200 CLR 1 at 39[91].
APP.0001.0020.0036 Crimmins v Stevedoring Industry Finance Committee (1999) 200 CLR 1 at 39[93]: One of the
questions suggested to be asked as to whether a statutory authority owes a novel duty of care is “By reason of the
defendant’s statutory or assumed obligations or control, did the defendant have the power to protect a specific class
including the plaintiff (rather than the public at large) from a risk of harm? If no, then there is no duty...”.
APP.0001.0020.0025 Brodie v Singleton Shire Council (2001) 206 CLR 512 at 559.

“The objects of the Aboriginal and Torres Strait Islander Act 2005 (Cth) are, in recognition of the past dispossession
and dispersal of the Aboriginal and Torres Strait Islander peoples and their present disadvantaged position in
Australian society (d) to ensure co-ordination in the formulation and implementation of policies affecting Aboriginal
persons and Torres Strait Islanders by the Commonwealth, State, Territory and local governments, without detracting
from the responsibilities of State, Territory and local governments to provide services to their Aboriginal and Torres
Strait Islander residents”.

The Preamble to the APP.0001.0021.0016 Native Title Act 1993 (Cth) states that “As a consequence, Aboriginal
peoples and Torres Strait Islanders and have become, as a group, the most disadvantaged in Australian society.”
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Islander peoples with land and waters within the territory of the Commonwealth of

Australia”. 1316

639 It is submitted that the establishment and ongoing funding of the TSRA and its mandated

functions conferred on the Commonwealth “a significant and special measure of control

» 1317

over the safety of the Torres Strait Islanders. The mandated functions of the

Authority included:

639.1“to recognise and maintain...Ailan Kastom...”;!318

639.2“to formulate and implement programs for Torres Strait Islanders...”;!3"

639.3 “to monitor the effectiveness of programs for Torres Strait Islanders...”;!3?°

639.4“to develop policy proposals to meet national, State and regional needs and

priorities of Torres Strait Islanders”;!*?! and

639.5“to0 assist, advise and co-operate with Torres Strait Islander...communities,

organisations and individuals at national, State, Territory and regional levels”.!*??

640 Additionally, the TSRA is empowered to, relevantly, “make a grant of money...to...an
individual...or...a body corporate (other than a Regional Council)...or...an

unincorporated body for the purpose of furthering the social, economic or cultural

development of the Torres Strait Islanders”. 32

1324

641 More particularly, the TSRA developed a climate change strategy '°~* and adaptation and

1325

resilience plans'”“> which broadly addressed climate change projections, likely impacts

and actions to reduce climate risks. It is submitted that the strategy and plan were

1316 APP.0001.0020.0169 Love v Commonwealth (2020) 270 CLR 152 at 209[130] per Gageler J (as he then was)
described s 51(xxvi) of the Constitution as follows: “Recognition and protection of the connection of Aboriginal and
Torres Strait Islander peoples with land and waters within the territory of the Commonwealth of Australia is another
topic of vital national importance, which the Commonwealth Parliament has since 1967 had specific power to
address under s 51(xxvi) of the Constitution.”

1317 APP.0001.0020.0025 Brodie v Singleton Shire Council (2001) 206 CLR 512 at 559.

1318 5.142A(1)(a) APP.0001.0021.0002 Aboriginal and Torres Strait Islander Act 2005 (Cth).

B9 5.142A(1)(b) APP.0001.0021.0002 Aboriginal and Torres Strait Islander Act 2005 (Cth).

1320 5.142A(1)(c) APP.0001.0021.0002 Aboriginal and Torres Strait Islander Act 2005 (Cth).

1321 5.142A(1)(d) APP.0001.0021.0002 Aboriginal and Torres Strait Islander Act 2005 (Cth).

1322 §.142A(1)(e) APP.0001.0021.0002 Aboriginal and Torres Strait Islander Act 2005 (Cth).

1323 §.142F APP.0001.0021.0002 Aboriginal and Torres Strait Islander Act 2005 (Cth).

1324 APP.0001.0004.0016 (Torres Strait Climate Change Strategy 2014-2018).

1325 APP.0001.0004.0017 (Torres Strait Regional Adaptation and Resilience Plan 2016-2021).
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642

643

developed in furtherance of the Commonwealth’s “significant and special measure of

991326

control over the safety of the Torres Strait Islanders.

It is submitted that the establishment of the NIAA and its mandated functions conferred
on the Commonwealth “a significant and special measure of control over the safety”!*?’

of the Torres Strait Islanders. The Agency’s functions included:

642.1“to lead and coordinate Commonwealth policy development, program design and

implementation and service delivery for ... Torres Strait Islander people”;'3%8

642.2“to provide advice to the Prime Minister and the Minister for Indigenous
Australians on whole-of-government priorities for ...Torres Strait Islander

people”; 1329

642.3 “to build and maintain effective partnerships with ... Torres Strait Islander people,
state and territory governments and other relevant stakeholders to inform whole-
of-government priorities for ... Torres Strait Islander people, and enable policies,

programs and services to be tailored to the unique needs of communities™; 23

642.4“to analyse and monitor the effectiveness of programs and services for Aboriginal
and Torres Strait Islander people, including programs and services delivered by

bodies other than the Agency”; 1331

642.5“to coordinate Indigenous portfolio agencies and advance a whole-of-government
approach to improving the lives of Aboriginal and Torres Strait Islander

people” 1332

More particularly, an employee of the NIAA was a member of the Program Governance

Committee, which oversaw Stage 2.13%3

1326
1327
1328
1329
1330
1331
1332
1333

APP.0001.0020.0025 Brodie v Singleton Shire Council (2001) 206 CLR 512 at 559.
APP.0001.0020.0025 Brodie v Singleton Shire Council (2001) 206 CLR 512 at 559.
(e)i. to APP.0001.0018.0004.

(e)ii. to APP.0001.0018.0004.

(e)iii. to APP.0001.0018.0004.

(e)vii. to APP.0001.0018.0004.

(e)viii. to APP.0001.0018.0004.

WIT.2000.0001.0046 First Simpson Affidavit at 0051[26]-[27]; 0052[32]; 0053[36].
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644

645

646

647

648

Prior to the establishment of the NIAA, the Indigenous Affairs Group within the
Department of the Prime Minister and Cabinet lead government policy and programs for

Aboriginal and Torres Strait Islander peoples.'**

Employees of the Department of Regional Australia, Infrastructure and Regional
Development and the Department of Prime Minster and Cabinet were members of the
PGC which oversaw Stage 1.!33° The Commonwealth was an active and essential partner

in developing, overseeing, and reviewing the efficacy'*® of Stage 1.

It is submitted that the Commonwealth’s provision of funding was as a result of the

11337 21338

TSIRC’s specific requests for funding for Stage and Stage . The provision of
funding in response to these requests evidences the Commonwealth’s “significant and
special measure of control over the safety” of the Torres Strait Islanders. This funding
was provided in the context of the Commonwealth’s actual knowledge of the fact and

1339

magnitude of the risks of inundation and erosion'”*” and, that wave walls function to

1340

minimise the risks of marine inundation and the seawalls function to minimise

erosion.'3*!

The Commonwealth funded the James Cook University to “undertake research on the
risks associated with erosion and inundation of the 6 most vulnerable islands in the Torres
Strait”.!3*? The Commonwealth subsequently provided further funding to James Cook
University to better understand climate change impacts on 13 remaining Torres Strait
Islands.!** It is submitted that these steps evidence the Commonwealth’s “significant

and special measure of control over the safety” of the Torres Strait Islanders.

It is submitted that by the Commonwealth voluntarily agreeing to the obligation to protect

the “traditional way of life” of the Torres Strait Islanders under the Treaty also evinces

1334
1335
1336
1337
1338
1339
1340

1341

1342
1343

https://www.niaa.gov.au/our-business

See for example NIA.2001.0001.0648; INF.2005.0001.0110; INF.2005.0001.0131; INF.2005.0001.0138.
NIA.2002.0001.0022 Exhibit R8.

INF.2000.0002.0354.

NIA.2002.0001.0014; [2] to NIA.2002.0001.0022 Exhibit RS.

See above at [588]-[602].

TRN.0014.1172 T1201.1 (15 Nov 2023): Mr Bettington’s uncontradicted evidence in cross-examination is that it is
the wave wall and not the seawall that provides flood mitigation, in that it reduces (rather than eliminates) the
impacts and frequency of severe events.!3* The wave wall won’t eliminate flooding because there is “leakage”,
“overtopping” and “rainfall” all of which combine to cause flooding...”

TRN.0014.1172 T1200.40 (15 Nov 2023): Mr Bettington’s evidence is that the “...seawall is actually rock ..... face
in front. The concrete barrier behind it we’ve called a wave wall. So the seawall is an erosion defence, and that’s
the rock. Okay...”

NIA.2009.0036.8142; DCC.2001.0001.2640 at 2641.

INF.2000.0002.0373 at 0379.
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an intention on the part of the Commonwealth to establish “a significant and special

measure of control over the safety” of the Torres Strait Islanders.

S. DUTY & REASONABLE FORESEEABILITY
Legal principles (Duty)

649 “[A] postulated duty of care must be stated in reference to the kind of damage that a
plaintiff has suffered and in reference to the plaintiff or a class of which the plaintiff is a

member 991344

650 “...Ordinarily, a duty of care is expressed in terms of a duty to take those steps that a
reasonable person, in the position of the person who owes the duty of care, would take to
avoid a foreseeable risk of injury to another. However, a public body or statutory
authority cannot properly be equated with a natural person. Nor is a public body with the
powers and functions of the Authority properly to be equated with a reasonable employer

of waterside labour and subjected to the same duty of care.”!3%

Legal principles (reasonable foreseeability)

651 The principles on foreseeability are set out at paragraphs [273] to [275]. In particular ...
reasonable foreseeability involves a more general inquiry at the duty stage than at the
breach stage. At the duty stage, in addressing reasonable foreseeability, one is
considering whether it is reasonably foreseeable as a possibility that careless conduct of
any kind on the part of the defendant may result in damage of some kind to the person or

property of the plaintiff.” '3

652 One of the questions that is useful in determining whether a novel duty of care exists (in
the case of a statutory authority) is, was “it reasonably foreseeable that an act or omission
of the defendant, including a failure to exercise its statutory powers, would result in injury

to the plaintiff or his or her interests? If no, then there is no duty.”!*¥

1344 APP.0001.0020.0162 Sutherland Shire Council v Heyman (1985) 157 CLR 424 at 487 (Brennan J).

1345 APP.0001.0020.0036 Crimmins v Stevedoring Industry Finance Committee (1999) 200 CLR 1 at 21[33].

1346 APP.0001.0020.0101 Minister for the Environment v Sharma (2022) 291 FCR 311 at 423[417] per Beach J. See
also Allsop CJ at 365[131]: “The primary judge commenced with reasonable foreseeability of harm. ... the primary
judge recognised (correctly, with respect) that in considering the question of duty the task is a “generalised
enquiry”...at a “higher level of abstraction” than when considering breach: ... The foreseeable real (that is not far-
fetched or fanciful) risk of harm:... does not need to be to the plaintiff or some particular person or persons, but “it is
sufficient if the injury is to a class of persons of which the plaintiff was one might reasonably have been
foreseen™:..., and that foreseeability is not of the particular harm in character or sequence of events but of like kind:

1347 APP.0001.0020.0036 Crimmins v Stevedoring Industry Finance Committee (1999) 200 CLR 1 at 39[93].
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The alternative duties

653

654

655

656

657

The Alternative Duties are set out in paragraph 82A of the Third Further Amended

Statement of Claim.!**® Those Duties are to be read with:

653.1 the letters from Phi Finney McDonald to the Australian Government Solicitor dated
12 November 2023 and 20 November 2023;

653.2 His Honour’s ruling on 14 and 23 November 2023.!3%

Broadly, the Alternative Duties are duties on the Commonwealth to take reasonable steps
to protect the Applicants and the Group Members against the foreseeable risks of marine
inundation and erosion arising from sea level rise and extreme weather events and

impacting their respective islands in the Torres Strait.
The “reasonable steps” that were required to be taken are identified below.

All 6 Islands: The Alternative Duty is as follows. The Commonwealth owed a duty to
the Applicant and the Group Members to establish and lead and coordinate a coherent
plan for the funding to construct the seawalls on each of the 6 Islands so as to protect the
Applicants and Group Members from the foreseeable risks of marine inundation and

erosion caused by sea level rise and extreme weather events.

This Alternative Duty required the Commonwealth to not be passive in the coordination,

sourcing and provision of funding for the seawalls on the Torres Strait.

1348
1349

APP.0001.0015.0003 at _0045 to _0046.

TRN.0013.1118 T1169.5 (14 November 2023): “...the Commonwealth breached its-that adaptation duty, if I can call
it that alternative duty, because it did no more than fund through this grants process other bodies through the
seawalls project. And that involved the construction of seawalls. There’s an allegation that the funds that were
provided through those programs were inadequate, that there was a delay in providing those funds. And ultimately
that the seawalls that were constructed pursuant to it were ineffective flood barriers...”

TRN.0013.1118 T1169.30 (14 November 2023): “...So, in a sense, I think it can be part of the applicant’s case that
the Commonwealth was required to do more than simply passively fund the seawalls through those grant programs.
But they-the claim that, had they taken more of a lead or aggressive role in relation to it, they would have explored-
the elevating the islands scenario is not open...”

TRN.0019.1530 T1542.25 (23 November 2023): “...But what I was trying to convey was that Mr Boston had said
that, you know, it’s not enough for the Commonwealth just to take a passive approach and provide funding without
doing more. He went on to say doing more includes other things...(T1542.35) like raising the islands. But raising
the islands is off the list, so too is relocating. I don’t think he suggested that was pressing. So really, that circles
back to seawalls, wave-return walls and bunds. So its kind of a long way of saying that it’s open to argue that by
simply-that the seawalls that were provided were ineffective and they were ineffective because the Commonwealth
did no more than take a passive backseat funding position, and if he-if it had been more active, they might have
provided-something more efficient might have been provided...”
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658

659

660

661

662

663

664

665

It is submitted that it was “reasonably foreseeable as a possibility that careless conduct
of any kind on the part of the [Commonwealth] may result in damage of some kind to the

person or property of the [the Applicants and Group Members]” 2,

The careless conduct is set out at paragraph 700 below.
Poruma: The Alternative Duties are as follows.

Firstly, the Commonwealth owed a duty to the Group Members who are indigenous to
Poruma to lead and co-ordinate the funding of seawalls on Poruma under Stage 1 so as
to protect the Poruma Group Members from the foreseeable risks of marine inundation

caused by sea level rise and extreme weather events.

Second, the Commonwealth owed a duty to the Group Members who are indigenous to
Poruma to establish non-competitive and predictable funds/grants to fund the seawalls
on Poruma under Stage 1, so as to protect the Poruma Group Members from the
foreseeable risks of marine inundation caused by sea level rise and extreme weather

events.

Third, the Commonwealth owed a duty to the Group Members who are indigenous to
Poruma to lead and co-ordinate the provision of the additional funding required to
construct the seawalls on Poruma during Stage 1, so as to protect the Poruma Group
Members from the foreseeable risks of marine inundation caused by sea level rise and

extreme weather events.

Fourth, the Commonwealth owed a duty to the Group Members who are indigenous to
Poruma to provide the additional funding required to construct the seawalls on Poruma
during Stage 1 so as to protect the Poruma Group Members from the foreseeable risks of

marine inundation caused by sea level rise and extreme weather events.

It is submitted that it was “reasonably foreseeable as a possibility that careless conduct

of any kind on the part of the [Commonwealth] may result in damage of some kind to the

» 1351

person or property of the [the Group Members] who are indigenous to Poruma.

1350

1351

APP.0001.0020.0101 Minister for the Environment v Sharma (2022) 291 FCR 311 at 423[417] per Beach J. See
also Allsop CJ at 365[131].
APP.0001.0020.0101 Minister for the Environment v Sharma (2022) 291 FCR 311 at 423[417] per Beach J. See
also Allsop CJ at 365[131].
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666

667

668

669

670

671

672

The careless conduct is set out at paragraph 712 below.

Tama, Masig and Warraber: The Alternative Duties are as follows.

Firstly, the Commonwealth owed a duty to the Group Members who are indigenous to
lama, Masig and Warraber to lead and co-ordinate the funding of seawalls on those
Islands so as to protect Group Members who are indigenous to those Islands from the
foreseeable risks of marine inundation caused by sea level rise and extreme weather

events.

Second, the Commonwealth owed a duty to the Group Members who are indigenous to
lama, Masig and Warraber to establish non-competitive and predictable funds/grants to
fund the seawalls on those Islands so as to protect the Group Members who are
indigenous to those Islands from the foreseeable risks of marine inundation caused by

sea level rise and extreme weather events.

Third, the Commonwealth owed a duty to the Group Members who are indigenous to
lama, Masig and Warraber to provide the additional funding required to construct the
seawalls on those Islands so as to protect the Group Members who are indigenous to
those Islands from the foreseeable risks of marine inundation caused by sea level rise and

extreme weather events.

It is submitted that it was “reasonably foreseeable as a possibility that careless conduct
of any kind on the part of the [Commonwealth] may result in damage of some kind to the
person or property of the [Group Members]” who are indigenous to Iama, Masig and

Warraber. 332

The careless conduct are the failures to take precautions set out at paragraph 722 below.

T. BREACH

Legal principles

673

The legal principles on breach are set out at paragraphs [276] to [278]. This includes the

following.

1352

APP.0001.0020.0101 Minister for the Environment v Sharma (2022) 291 FCR 311 at 423[417] per Beach J. See also
Allsop CJ at 365[131].
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674 Section 9 of the CLA provides:

(1) A person does not breach a duty to take precautions against a risk of harm unless—

(a) the risk was foreseeable (that is, it is a risk of which the person knew or ought
reasonably to have known); and

(b) the risk was not insignificant; and

(c) in the circumstances, a reasonable person in the position of the person would have
taken the precautions.

(2) Indeciding whether a reasonable person would have taken precautions against a risk
of harm, the court is to consider the following (among other relevant things)—

(a) the probability that the harm would occur if care were not taken;
(b) the likely seriousness of the harm;

(c) the burden of taking precautions to avoid the risk of harm;

(d) the social utility of the activity that creates the risk of harm.

675 ... the first step in the analysis requires the appropriate identification of the risk against
which it is alleged that a particular defendant failed to exercise reasonable care.
Commonly, the proper identification of the risk can be difficult, if not
problematic. Necessarily, the risk must be defined taking into account the particular harm
that materialised, and the circumstances in which that harm occurred. However, the risk,
referred to in [s9], is not to be confined to the precise set of circumstances in which the
plaintiff was injured. It is well established that, in order that a defendant be held to be
negligent, it is not necessary that that defendant should have reasonably foreseen that the
particular circumstances, in which the plaintiff was injured, might occur. Rather, what
must be reasonably foreseeable is the nature of the particular harm that ensued, or, more

relevantly, the nature of the circumstances in which that harm was incurred.”!3>3

676 ... each of the sub-paragraphs of [s.9(1)], the court must consider [these] question[s] ...
from the viewpoint of the defendant in the circumstances that were known, or ought to
have been known, to the defendant. Such an analysis must be prospective, and not

retrospective.”!3>*

677 Section 9(1)(b) “requires a plaintiff to establish that the risk was “not insignificant”. By

selecting the phrase “not insignificant”, the legislature has postulated a test that is more

1353 APP.0001.0020.0198 Erickson v Bagley [2015] VSCA 220 at [33].
1354 APP.0001.0020.0198 Erickson v Bagley[2015] VSCA 220 at [35]
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678

demanding, for a plaintiff, than the common law test, although “... not by very much”. In
that way, the statute has sought to ensure that liability is not imposed on a defendant too

readily.”!3%

“It is important that the court not adopt a mechanical or formulaic approach in applying
the three prerequisites specified in [s9(1)]. Ultimately, the content of the standard of care,
required of an alleged tortfeasor, is an issue of fact, which is to be resolved by an exercise
of common sense, taking into account the jury’s (or, in the relevant case, the judge’s)

worldly experience.”!3%¢

Risk not insignificant

679 The risk for the purposes of s.9 of the CLA is the risk of marine inundation as a result of
sea level rise and extreme weather events. That risk was “not insignificant” for the
reasons that follow.

680 Firstly, the historical risk to at least 5 of the 6 Islands from marine inundation (although
varying) has been significant:'*’

ISLAND DATE LEVEL OF
INUNDATION
lama 2006 0.18m above HAT
January 2018 (approx.) 0.3m above HAT
January 2023 (approx.) equal to HAT
Warraber January 2006 0.25 above HAT

1355
1356
1357

APP.0001.0020.0198 Erickson v Bagley [2015] VSCA 220 at [36].
APP.0001.0020.0198 Erickson v Bagley [2015] VSCA 220 at [37].
APP.0001.0015.0011 Exhibit A49 Bettington Supplementary Report 0005 and _0006.
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Saibai January 2006 (approx..) 0.2m  above
HAT1358
2009 (approx..) 0.3 above HAT!*?
2010 (approx..) 0.1m above HAT
January 2018 (approx..) 0.25m above HAT
Boigu (likely) 2009 (approx..) 0.3m above HAT
Poruma Feb 2019 (approx..) 0.1m above HAT
August 2023 (approx..) 0.2m above HAT

681 The evidence from the Commonwealth’s expert, Dr Harper, was these types of events

“...they’re not that uncommon. You know, they’re there most of the time...”.1*®* In its

Defence, the Commonwealth “admits that some of the Torres Strait Islands have been

subject to inundation events prior to and since 2014”.13¢!

682 Mr Bettington’s evidence is that the events in the Table (above), show a frequency of

occurrence without a cyclone occurring. Therefore, if a cyclone were to occur the

flooding events shown in Table 4 “might actually be a lot more severe”.

» 1362

1338 Mr Bettington’s evidence was this was “effectively a 50 year ARI storm tide”. TRN.0014.1172 T1230.1 (15 Nov
2023) and Table 3 at APP.0001.0015.0011 Exhibit A49 Bettington Supplementary Report _0004.

1359 Mr Bettington’s evidence was this was “more extreme than a 100 year event”. TRN.0014.1172 T1230.15 (15 Nov
2023) and Table 3 at APP.0001.0015.0011 Exhibit A49 Bettington Supplementary Report 0004.

1360 TRN.0014.1172 T1234.10 (15 Nov 2023).

1361 CRT.2000.0003.0001 Defence [.0019].

1362 TRN.0014.1172 T1216.5 (15 Nov 2023) Bettington.
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683 Second, the risks of marine inundation the 6 Islands in the future is also significant for

various reasons:

683.1Drs Barnes and Harper and Mr Bettington all agreed that in relation to Boigu and
Saibai any sea level increase in the future under each of the IPCC Scenarios will

result in “fairly significant” inundation;'3%3

683.2 There is a direct causal relationship between GHG emissions and temperature
increase. The increase in temperature will cause “ocean thermal expansion” and
the melting of glaciers, which result in sea level rise.'*** Sea levels in the Torres
Strait have been increasing at about twice the global average rate (estimated to be
between 6-8 mm per year in the past decade). The Torres Strait Islands are
particularly exposed to sea level rise due to limited options for retreat away from
the coast due to their small size and mostly flat topography, and the fact that a
number of islands are low lying.!*®> The increased sea level will cause an increase
in the frequency, severity and intensity of extreme events. Some further

particulars:

(a) the melting of glaciers results in a “greater than global average contribution
(by up to 25%) to sea-level rise in regions distant to the location of mass loss”.
Northern Australia is “in the region of greater than average sea-level rise from

[this] process”;!36

(b) the relationship between increase in GHG emissions and the increase in sea
level rise is “potentially worse” than linear because GHGs “could cause you
to cross a temperature threshold which leads to ongoing mass loss and faster

mass loss”; 3¢’

(c) as to the relationship between increase sea level and increase in severity and
intensity of extreme weather events: under SSP1-1.9 and by 2050 mean sea
level is calculated to rise by 18cm with a 1 in 100 year extreme sea level event

likely to “return” once every 25 years or about once every 5 years (depending

1363
1364
1365

1366
1367

TRN.0014.1172 T1199.25 (15 Nov 2023) Bettington.

T1559.10 (24 Nov 2023) Professor Church.

APP.0001.0007.0158 0009. Mr Bettington described Saibai as “a very flat community” (TRN.0014.1172 T1227.40
(15 Nov 2023).

APP.0001.0009.0002 Exhibit A53 Church Report [29] 0010).

TRN.0020.1551 Church T1573.40 (24 Nov 2023).
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upon the multiplication factor used).!*® At the other end of the spectrum,
under SSP5-8.5 and by 2050 mean sea level is calculated to rise by 24cm with
a 1 in 100 year extreme sea level event likely to “return” about once every 20
years or about once every 2 years (depending upon the multiplication factor

used);'*%°

(d) since 1900, sea levels worldwide have been increasing at an accelerating

1370

rate The twentieth century rates “are an order of magnitude” or “ten

1371 This is also the case for sea

times” larger than pre-industrial rate rise.
levels in the northern part of Australia.!*”> The changes in the gravitational
field and the rotation mean that the local sea level rise in the Torres Strait is

1373

larger than'3”® or close to!*7* the global average;

(e) for the first few decades of this century, sea level rise is dependent primarily
on past emissions and to a lesser extent on future emissions.'*”> Beyond 2050,
sea level rise is less dependent on historical emissions and more dependent
on the emissions beyond 2050. Increase in emissions beyond 2050 will have

a significant increase in sea level rise;'*’¢

1368
1369
1370

1371
1372

1373

1374

1375
1376

APP.0001.0009.0002 Exhibit A53 Church Report Table 4_0010.

APP.0001.0009.0002 Exhibit A53 Church Report Table 4_0010.

Sea level rises at 1.73mm per year from 1900 to 2018. Based on tide gauge data, the rate of rise since 1970 is about
0.06 mm per year. It is extremely likely that the rate of rise over this period is faster than any century of the last
millennia (TRN.0020.1551 Church T.1557.25 (24 Nov 2023)). Based on altimeter data the rate of rise between 1993
and 2018 is in the range of 2.66 to 3.61mm per year with an acceleration of 0.094 mm per year (TRN.0020.1551
Church T.1557.25 (24 Nov 2023)).

TRN.0020.1551 Church T.1557.40 (24 Nov 2023)).

3.1mm per year for period 1993 to 2009 and 2.1mm per year for the period 1996 to 2009 (TRN.0020.1551 Church
T.1558.20 (24 Nov 2023)).

TRN.0020.1551 Church T1578.30, T1580.40, T1581.5 (24 Nov 2023); APP.0001.0009.0002 Exhibit A53 Church
Report [28], [54] _0016.

TRN.0020.1551 Church T1581.25 (24 Nov 2023).

TRN.0020.1551 Church T.1561.40; T1577.5 (24 Nov 2023).

In discussing Table 1 to APP.0001.0009.0002 Exhibit A53 Church Report 0025, Professor Church’s uncontradicted
evidence was that “So for RCP8.5, we’re talking about 11 millimetres per year. So that’s approximately equivalent
to the last major deglaciation of the earth when sea level rise-when sea level rose at a rate of a meter per century for
many thousands of years. So this is essentially pointing to a longer-term commitment...”( TRN.0020.1551 Church
T1561.10 (24 Nov 2023).

Professor Church calculated the mean sea level for Torres Strait relative to 1995-2014 (Table 4) and relative to 1900
(Table 5) under various Shared Socio-economic Pathways under IPCC 6™ Assessment Report
(APP.0001.0009.0002_0031). In these Tables, Professor Church included the Woodworth and SSA multiplication
factors. So for example, under SSP1-1.9 for 2100 relative to 1995-2014, a Woodworth multiplication factor of 19
will mean that a 1 in 100 year even will become a one in five year event at the same sea level height
(TRN.0020.1551 Church T1562.25 (24 Nov 2023).

Professor Church’s evidence is that “It’s certainly true that the difference in the scenarios is larger after 2050 than it
is before 2050, which is a result of emissions — not just historical emissions which impact all scenarios, but also the
difference between future emissions between now and 2050 and from 2050 on.” (TRN.0020.1551 Church T1571.25
(24 Nov 2023)).
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684

685

686

(f) ocean thermal expansion and loss of glaciers are slow processes. This means

that there is a lag (of perhaps hundreds perhaps thousands of years!*”)
between when emissions occur and the resulting sea level rise. A big concern
with this delay is that thresholds can be crossed leading to many metres of sea

level rise into the future from our actions now;'3”®

Third, an extreme weather event of 2.80m AHD will result in 50% of the community on
Saibai being flooded.!*”® That is 50% “of the ground where the houses occupy or the
shops or whatever is underwater”.'*®" That event had an Average Recurrence Interval
(ARI)!3¥! of 25 years at 1900 (baseline), and 5 years in 2023.!32 This is further supported
by Mr Bettington’s “observed flooding due to abnormally high-water levels in non-

Cyclonic (ambient) conditions”.!3#* Dr Barnes mapped the 50% flood level on Saibai.!3%*

Both Dr Harper and Mr Bettington have calculated that the 2023 extreme water levels
for Saibai (with an (ARI) of 10, 25, 50, 100 and 500 years) will exceed the 50% flooding
level.!*®> Both Dr Barnes and Mr Bettington mapped the 100 year ARI extreme water
level for 2023138

Further, the 50% flooding level will also be exceeded by the water levels calculated by
Dr Harper and Mr Bettington for 2050 and 2100 under various Shared Socioeconomic
Pathways (SSPs) under the IPCC’s 6™ Assessment Report and under ARIs of 10, 25, 20,
200 and 500 years. 3%

1377
1378
1379

1380
1381

1382
1383

1384
1385
1386
1387

Professor Church’s evidence is that “to create this significant overlap?---It’s saying that to 2050 the emissions from
now to 2050 have too small an influence to make a huge difference in the contributions over that period. But that’s
not true by the time you get to 2100. (TRN.0020.1551 Church T1576.35 (24 Nov 2023)).

TRN.0020.1551 Church T1569.45 (24 Nov 2023).

TRN.0020.1551 Church T1569.35 (24 Nov 2023).

APP.0001.0015.0011 Exhibit A49 Bettington Supplementary Report 0008 at Table 9; TRN.0014.1172 T1195.40
(15 Nov 2023); Dr Barnes agreed that his version (APP.0001.0015.0004_0020) of Mr Bettington’s 50% flooding of
Saibai (APP.0001.0009.0003 Exhibit 48 Bettington Report 0034) is “almost identical” (T1194.30) (15 Nov 2023).
TRN.0014.1172 Bettington T1194.1 (15 Nov 2023).

Average Recurrence Interval is described by Mr Bettington as “the likelihood of an extreme event occurring is
described...as Average Recurrence Interval (ARI). This describes the average number of years for a water level to
be reached or exceeded once (APP.0001.0009.0003 Exhibit 48 Bettington Report _0017).

APP.0001.0015.0011 Exhibit A49 Bettington Supplementary Report 0008 at Table 9.

APP.0001.0015.0011 Exhibit A49 Bettington Supplementary Report 0008 at Table 4) See January 2006; 2009;
2010; and January 2018 events recorded in Table 4.

APP.0001.0015.0004 Supplementary Report of the Conference of Experts at _0018.

APP.0001.0015.0001 Joint Report of Conclave of Experts 0014 Table 8.

APP.0001.0015.0004 Supplementary Report of the Conference of Experts at 0016 and 0017.

In relation to 2050: Joint Report of Conclave of Experts APP.0001.0015.0001 0015 Table 11; at 0016 Table 12; at
_0017 Table 13. In relation to 2100: APP.0001.0015.0011 Exhibit A49 Bettington Supplementary Report Table 18
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687 Mr Bettington’s uncontradicted evidence is that under the 2050 projections, the 50%

flooding event could occur as frequent as every 2 years (under the SSP3-7.0 scenario)'*%¢.
In relation to the 2100 projections, the 50% flooding event could occur as frequently as
“several times per year”!**’ (under the SSP3-7.0 scenario).!** Both Dr Barnes and Mr

Bettington have mapped these scenarios.!>"!

688 Fourth, at 3.40m AHD 50% of the community on Boigu will be flooded.'**?> That is 50%
“of the ground where the houses occupy or the shops or whatever is underwater”.!3%?

That event had an ARI of 35 years at 1900, and 12 years in 2023.!3%

689 Both Dr Harper and Mr Bettington have calculated that the 2023 extreme water levels
for Boigu (with an ARI of 25, 50, 100 and 500 years) will exceed the 50% flooding

level.13%

690 Further, the 50% flooding level will also be exceeded by the water levels calculated by
Dr Harper and Mr Bettington for 2050 and 2100 under various SSPs under the IPCC’s
6 Assessment Report and under ARIs of 10, 25, 20, 200 and 500 years.'3%

691 Mr Bettington’s uncontradicted evidence is that under the 2050 projections, the 50%
flooding event could occur as frequent as every 4 years (under the SSP3-7.0 scenario)'*’.
In relation to the 2100 projections, the 50% flooding event could occur as frequently as

twice a year (under the SSP3-7.0 scenario).!3%

692 Fifth, at 3.60m AHD 50% of the community on Poruma will be flooded.!**® That is 50%
“of the ground where the houses occupy or the shops or whatever is underwater”.!4%° That

event had an ARI of >500 years at 1900, and >500 years in 2023.14%!

1388 APP.0001.0015.0011 Exhibit A49 Bettington Supplementary Report at 0013, Table 14.

1389 APP.0001.0009.0003 Bettington Report 0064.

1390 APP.0001.0015.0011 Exhibit A49 Bettington Supplementary Report 0013 at Table 18.

1391 APP.0001.0015.0004 Supplementary Report of the Conference of Experts at _0019 to _0026.

1392 APP.0001.0015.0011 Exhibit A49 Bettington Supplementary Report at 0008 at Table 9.

1393 TRN.0014.1172 Bettington T1196.1 (15 Nov 2023).

139 APP.0001.0015.0011 Exhibit A49 Bettington Supplementary Report at 0008 at Table 9.

1395 APP.0001.0015.0001 Joint Report of Conclave of Experts 0014 Table 8.

139 In relation to 2050: (Joint Report of Conclave of Experts APP.0001.0015.0001 0015 Table 11; at 0016 Table 12; at
_0017 Table 13). In relation to 2100: APP.0001.0015.0011 Exhibit A49 Bettington Supplementary Report at 0013,
Table 14.

1397 APP.0001.0015.0011 Exhibit A49 Bettington Supplementary Report 0011 at Table 14.

139%8  APP.0001.0015.0011 Exhibit A49 Bettington Supplementary Report 0013 at Table 18.

1399 APP.0001.0015.0011 Exhibit A49 Bettington Supplementary Report 0008 at Table 9.

1400 TRN.0014.1172 15 November 2023 Stuart Bettington T1196:1.

1401 APP.0001.0015.0011_0008 Exhibit A49 Bettington Supplementary Report at Table 9
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693 Mr Bettington’s “observed flooding due to abnormally high-water levels in non-Cyclonic
(ambient) conditions”!'**? on Poruma in February 2019 and August 2023.1% Mr
Bettington’s uncontradicted evidence in cross-examination was that “the numbers appear
to be above the frequency I would expect to see, given the occurrences we’re talking

ab Out” 1404

694 Mr Bettington’s uncontradicted evidence is that under the 2050 projections, the 50%
flooding event could occur as frequent as every 150 years (under the SSP3-7.0
scenario)!*%. In relation to the 2100 projections, the 50% flooding event could occur as

frequently as every 20 years (under the SSP3-7.0 scenario).!4%

695 Sixth, at 3.50m AHD 50% of the community on Warraber will be flooded.!**” That is

50% “of the ground where the houses occupy or the shops or whatever is underwater”,!4%

That event had an ARI of >500 years at 1900, and 100 years in 2023.14%

696 Mr Bettington’s “observed flooding due to abnormally high-water levels in non-Cyclonic

991410

(ambient) conditions on Warraber in January 2006.'#!! There were further flooding

events on 29/30 January 2018 (a predicted high tide event impacted caused sea water to

1412

over top the existing seawalls'*'? and January 2023.'#!* Mr Bettington’s uncontradicted

evidence in cross-examination was that “the numbers appear to be above the frequency |

would expect to see, given the occurrences we’re talking about” 414

697 Mr Bettington’s uncontradicted evidence is that under the 2050 projections, the 50%

flooding event could occur as frequent as every 40 years (under the SSP3-7.0

1402 APP.0001.0015.0011 Exhibit A49 Bettington Supplementary Report 0008 at Table 4) See January 2006; 2009;
2010; and January 2018 events recorded in Table 4.

1403 APP.0001.0015.0011 Exhibit A49 Bettington Supplementary Report 0006 at Table 4.

1404 TRN.0014.1172 15 Nov 2023, Stuart Bettington, T1214:15.

1405 APP.0001.0015.0011 Exhibit A49 Bettington Supplementary Report 0011 at Table 14.

1406 APP.0001.0015.0011 Exhibit A49 Bettington Supplementary Report 0013 at Table 18.

1407 APP.0001.0015.0011 Exhibit A49 Bettington Supplementary Report 0008 at Table 9.

1408 TRN.0014.1172 15 November 2023, Stuart Bettington, T1196:1.

1409 APP.0001.0015.0011 Exhibit A49 Bettington Supplementary Report 0008 at Table 9.

1410 APP.0001.0015.0011_0005 Exhibit A49 Bettington Supplementary Report at Table 4; see January 2006, 2009, 2010,
and 2018 events recorded in Table 4.

1411 APP.0001.0015.0011 Exhibit A49 Bettington Supplementary Report 0005 at Table 4.

1412 INF.2005.0001.0116 at 0117.

1413 APP.0001.0012.0008 T665.23; T668; and T675 (15 June 2023).

1414 TRN.0014.1172 T1214.15 (15 Nov 2023).
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scenario)!*1>. In relation to the 2100 projections, the 50% flooding event could occur as

frequently as every 3 years (under the SSP3-7.0 scenario).'*!®

698 Mr Bettington’s evidence is that an event with 100 year ARI is “commonly adopted for

acceptable risk of flooding in the broader community”.'*!7

Submission on no coherent plan (all 6 Islands)

699 It is submitted that the relevant risk for the purposes of s.9 of the CLA is the risk of
marine inundation as a result of sea level rise and extreme weather events. For the

reasons given at:

699.1 paragraphs 588 to 601 above, that risk was “foreseeable” within the meaning of
that term in s.9(1)(a) of the CLA;

699.2 paragraphs 679 to 696 above, that risk was “not insignificant” within the meaning

of that term in s.9(1)(a) of the CLA.

700 Further, in addressing the criteria under s.9(1)(c) and s.9(2) of the CLA as to “whether a
reasonable person would have taken precautions against [the] risk of harm” the
Applicants and the Group Members submit that the “precaution” that should have been
taken by the Commonwealth was the establishment of a coherent plan for the funding of

the construction of seawalls on the 6 Islands.

701 In 2012, the Council of Australian Governments agreed to the Roles and Responsibilities
for Climate Change Adaptation in Australia. In that document, the Commonwealth

(among others) agreed that:

701.1 “Identifying the roles of government in adapting to climate change is the first step

in building a coordinated approach;”

701.2 “the Commonwealth will need to take a leadership role in positioning Australia to
adapt to climate change impacts that may affect national prosperity or security. By
exercising its role the Commonwealth will help to improve adaptive capacity and

build climate resilience”;

1415 APP.0001.0015.0011 Exhibit A49 Bettington Supplementary Report 0011 at Table 14.
1416 APP.0001.0015.0011 Exhibit A49 Bettington Supplementary Report 0013 at Table 18.
1417 APP.0001.0009.0003 Bettington Report Exhibit A48 at [0023].
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702

703

704

705

706

707

701.3The “Commonwealth will...provide leadership on national adaptation
reform...The Commonwealth’s role in leading the national adaptation reform will
include - ensuring that national efforts to adapt to climate change meet any relevant
international treaty requirements...- consider the needs of vulnerable

communities.”!#!%

The Applicants and the Group Members rely upon the following matters to submit that it
was reasonable for the Commonwealth to have taken this precaution against the risk of

harm.

Firstly, the Torres Strait Islanders are as a group, extremely disadvantaged and
vulnerable.'*!” They are unable to protect themselves from the risk of marine inundation
caused by sea level rise and extreme weather events. That risk is extreme.!*?° At all

times, the Commonwealth was aware of these matters.!4?!

Further, they are neither able to protect themselves from the risk of marine inundation
nor influence or compel the Commonwealth to take precautions to protect them from the
risk of marine inundation. The lack of influence compounds the Torres Strait Islanders’

vulnerability.

Second, the Commonwealth is obligated to protect the Torres Strait Islanders from the
risks of marine inundation from sea level rise and extreme events as a result of the
obligations that arise under the Treaty, the Paris Agreement, the International Convention
on Civil and Political Rights,'**? the COAG Agreement '*** and its assumption of

responsibility in respect of known risk faced by the most vulnerable group in Australia.

Third, under s 51(xxvi) of the Constitution, the Commonwealth has the power to
recognise and protect “the connection of Aboriginal and Torres Strait Islander peoples

with land and waters within the territory of the Commonwealth...”!#*

Fourth, Torres Strait Islanders’ statutory human rights and traditional way of life are at

risk from marine inundation. The Human Rights Act 2019 (Qld) confers “distinct cultural

1418
1419
1420
1421
1422
1423
1424

EVI.2001.0006.2001.

See paragraphs 562 to 585.

See paragraphs 679 to 696.

See paragraphs 588 to 601.

See paragraph 729.

EVI.2001.0006.2001 at 0694 to 0695.

APP.0001.0020.0169 Love v Commonwealth (2020) 270 CLR 152 at 209[130] per Gageler J (as he then was).
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708

709

710

991425

rights on the Torres Strait Islanders and protects those rights by prescribing that

Torres Strait Islanders “must not be denied the right to”:

707.1 “enjoy, maintain, control, protect and develop their identity and cultural heritage,
including their traditional knowledge, distinctive spiritual practices, observances,

beliefs and teachings”; 142

707.2“to maintain and strengthen their distinctive spiritual, material and economic
relationship with the land, territories, waters, coastal seas and other resources with

which they have a connection under Aboriginal tradition or Island custom”; 4%’

707.3“to conserve and protect the environment and productive capacity of their land,

territories, waters, coastal seas and other resources.” 14?8

Fifth, the Commonwealth did not have any pre-set and coherent plan to fund the seawalls
on the 6 Islands. Given the magnitude of the risk, the vulnerability of the Torres Strait
Islanders, the Commonwealth’s assumption of responsibility and the obligations imposed
on the Commonwealth to protect the Torres Islanders, it is submitted that the
establishment of a pre-set and coherent plan was a minimum precaution that the

Commonwealth could have adopted.
Sixth: 4%

709.1 community leaders in the Torres Strait, the TSRA and TSIC have sought funding

for coastal engineering solutions since about 2001; and

709.2unsuccessful applications for funding were made to the Natural Disasters

Mitigation Program in 2007 for a package of works including seawall repair and

construction to protect the most vulnerable islands. 43

The coherent plan should have clearly identified:

710.1the Commonwealth’s role in funding seawalls in the Torres Strait;

1425
1426
1427
1428
1429
1430

5.28 APP.0001.0021.0014 Human Rights Act 2019 (Qld).
5.28(2)(a) APP.0001.0021.0014 Human Rights Act 2019 (QId).
5.28(2)(d) APP.0001.0021.0014 Human Rights Act 2019 (Qld).
5.28(2)(e) APP.0001.0021.0014 Human Rights Act 2019 (QId).
APP.0001.0014.0025 at p 5.

APP.0001.0014.0025 at p 5; NIA.2011.0001.0009.
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711

710.2the source/s of the Commonwealth’s funding of the seawalls in the Torres Strait;

710.3 the amounts available and any further contingency amounts for the construction of

seawalls in the Torres Strait;

710.4 the role of the Queensland government in the funding of the seawalls in the Torres

Strait.

The circumstances of the funding of Stage 1 and Stage 2 expose the absence of a coherent

plan (in particular the matters set out in the preceding paragraph):

711.1a definitive source of the Commonwealth’s Stage 1 funding had not been pre-set:

(a)

prior to the TSIRC lodging an Expression of Interest!**! for Stage 1 funding
under the RDA Fund, the Commonwealth had received advice from the
Regional Development Australia Committee, that “sea walls are not identified
in the RDA’s 2011-2012 Regional Roadmap. Consequently, a proposal
would not be likely to be eligible for consideration under the Regional

Development Australia Funding (RDAF) Guidelines”;!43

(b) the Commonwealth considered but dismissed various other funds.'*** Further,

(c)

the Major Infrastructure Program was ruled out because the Commonwealth
Department, “Queensland agencies, and TSRA-[were] unwilling to divert
currently available funding for infrastructure in the Torres Strait into coastal

protection works”;'#*

by 4 June 2012, $5 million of the Commonwealth’s $12 million contribution
to Stage 1 funding was to be provided under the RDA Fund, and the remaining
$7 million from the Department of Families, Community Services and
Indigenous Affairs. 3% It transpired that the former Labor Government had
announced funding but had not allocated the funds for its $12 million

contribution.!**¢ This led to the new (Coalition) government announcing on

1431
1432
1433

1434
1435
1436

INF.2006.0001.0046 at 0047.

NIA.2009.0036.8142 at 8142-8143.

NIA.2009.0036.8142 and 8143 Natural Disaster Resilience Program, the Natural Disaster Relief and Recovery
Arrangements and, the Major Infrastructure Program.

NIA.2009.0036.8142.

INF.2000.0002.0241.

WIT.2000.0003.0001 Connolly Supplementary affidavit at [7.6].
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25 February 2014 that it had approved the $5 million contribution under the
Community Development Grants Programme and $7 million under the
Indigenous Housing and Infrastructure programme (with $1 million already
provided).!*37 This final approval appears to have been made without formal

application by the TSIRC;

(d) the remaining $7 million of the Commonwealth’s $12 million Stage 1
contribution remained unfunded for a period of time. The Deputy Prime
Minister refused a request for the $7 million to come out of the Infrastructure
and Regional Development portfolio.!**® And as a consequence, two options

were considered'#”:

(a) uncommitted contingency funds from Major
Infrastructure Programme and $4 to $5 million from the Indigenous Housing
and Infrastructure Program; or (b) $6 million from Indigenous Housing and

Infrastructure Program.
711.2Stage 1 funding was unpredictable because:

(a) the RDA Fund, was unpredictable as evidenced by:

(i)  the Fund was a competitive fund;!*4

(1)) the views expressed by the Regional Development
Australia Committee about Stage 1 “not likely to be

eligible for consideration”;!44!

(ii1) the fact that the Advisory Committee’s recommendation to
the Minister that Stage 1 receive funding was based on
extraneous considerations. The Committee recommended
Stage 1 for funding on the basis that “Queensland was

under-represented in funding relative to its population.

1437 INF.2003.0003.4147.

1438 NIA.2001.0001.0029 at 0030[6].

1439 NIA.2001.0001.0029 at 0030[8].

1440 WIT.2000.0001.0015 Connolly First Affidavit at 0016[11].
1441 NIA.2009.0036.8142 at 8142-8143.
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(iv)

v)

Inclusion of the project also improved that balance of

funding within the State...”;!*%

the Commonwealth’s contribution to Stage 1 funding was
dependent on the Queensland Government matching the
Commonwealth’s $12 million funding commitment. That
was not a criteria under RDA Fund. The Commonwealth
made that request to the Queensland Government on 4 June
2012. '3 The Queensland Government did not match this
funding until 14 January 2013.!4** There did not appear to
be a formal policy or mechanism by which the Queensland

funding could be secured;

the fact that the Commonwealth had initially announced

but had not actually allocated its contribution to Stage 1

funding. !4

711.3 Stage 1 funding was delayed. There was a period of just under 2% years from the

Expression of Interest for funding to the execution of the Funding Agreement:

(a) on 11 December 2011, TSIRC lodged an Expression of Interest!** for Stage

1 funding under the RDA Fund. Despite the fact that on or about 9 June

2012, the Commonwealth notified the TSIRC that it was successful in its

application for $5 million in funding under the RDA Fund'##’, the government

had not allocated the funds before entering caretaker arrangements prior to

the 7 September 2013 election;'*4®

(b) on 29 January 2014, a senior advisor from DPMC emailed colleagues noting

that she had just attend a PGC meeting at which it was ‘very clear’ that the

Commonwealth was ‘the only obstacle to the project getting underway

1442
1443
1444
1445
1446
1447
1448
1449

INF.2004.0001.0065_0007.
INF.2000.0002.0001 at 0002.
INF.2000.0002.0241 at 0243.

>.1449

b

WIT.2000.0003.0001 Connolly Supplementary affidavit at [7.6].

INF.2006.0001.0046 at 0047.
INF.2000.0002.0343.

INF.2003.0002.7089; WIT.2000.0003.0001 Connolly Supplementary affidavit at [7.6]; INF.2000.0001.0565 at 0610.

NIA.2001.0001.0196.
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(c) the former (Labour) Government announced but had not allocated Stage 1
funding, and it wasn’t until 25 February 2014 that incoming government
announced that the $5 million that had been originally announced under the
RDA Fund had been allocated under the Community Development Grants
Programme, and $7 million had been allocated under the Indigenous Housing

and Infrastructure programme (with $1 million already provided)'**’;

(d) on 11 April 2014, the Funding Agreement was executed.!'**!

711.4 Stage 1 funding was inadequate:

(a) under Stage 1, seawalls were planned to be constructed on Saibai, Boigu,

Poruma, lama, Masig and Warraber.!4? However:

(i) only part of the scoped works for Boigu could be

constructed; >3

(1)) only emergency works (and none of the planned works) on

Poruma could be constructed;'**

(iii) the seawalls planned for lama, Masig and Warraber could

not be constructed.'*>

(b) between 2008 and 2010, the Commonwealth committed $328.2 million to the

climate change efforts in the Pacific.'**® In comparison:

(1) in May 2010, the Commonwealth “announced additional

funding of $1 million for tidal gauge monitoring in the

1450 INF.2003.0003.4147.

1451 INF.2000.0001.0565.

1452 NIA.2002.0001.0022 Exhibit R8 at 0039-0040.

1453 Exhibit R8 NIA.2002.0001.0022 Exhibit R8 at 0040. Of the works planned for Boigu under Stage 1, only the
upgrade of the drains, repairs to existing bund and seawalls and the rebuilt of the rock armour seawall near the boat
ramp were completed. Works planned under Stage 1 but not constructed at this time were the “wave return wall,
reconstruction of the jetty and barge ramp areas and raising, extending and repairing the Bund Wall.”
Approximately $240,000 of the funds allocated for Stage 1 was spent on “emergency sand bagging to protect
infrastructure” on Poruma. Works planned for Poruma under Stage 1 including “emergency coastal infrastructure
repairs and seawall and erosion control” was not constructed.

None of the works planned for lama, Masig and Warraber under Stage 1 were constructed. Exhibit R8
NIA.2002.0001.0022 Exhibit R8 at 0040. In its Defence, the Commonwealth pleads that “processes are underway to
procure services to construct coastal protection structures on Masig, lama and Warraber” CRT.2000.0003.0001
Defence [74(b)(iv)].

1456 NIA.2009.0036.8142-8143.

1454

1455
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Torres Strait and $400,000 for further climate change

adaptation research”.!*’

(ii) over the period 2013 to 2019, the Commonwealth approved
a total of $32 million for the construction of seawalls on

the 6 Torres Strait Islands.
711.5Stage 2 funding was inadequate:

(a) Stage 2 planned to construct seawalls on Boigu, Poruma, lama, Warraber and

Masig; 4%

(b) construction of the seawalls on Boigu commenced on 1 October 2021.14%°

(c) on 8 March 2022, the costs for the construction of Stage 2 works were
“identified as being greater than the remaining budget”.!*®  The
Commonwealth were aware of this fact (through Dr Simpson (the NIAA

representative) presence at the Program Governance Committee Meeting on

1461 1462

that date). Accordingly, only planned seawalls on Boigu'**' and Poruma
were constructed. There were insufficient funds available to construct the

Stage 2 seawalls planned for lama, Masig and Warraber;

711.6Stage 2 funding was delayed. The TSRA first requested Stage 2 funding on 8 May
2018.146% Over a 1Y% years later and on 16 December 2019 the Commonwealth
approved that funding.'*** 1In that 1% year period, there were repeated requests
from the Queensland Government!*®® and the TSRA %6 for the Commonwealth to
match the $20 million in funding the Queensland Government had approved for

Stage 2;

1457 NIA.2009.0036.8142.

1458 NIA.2000.0001.0307 at 0312-0313.

1459 'WIT.2000.0002.0001 Simpson Supplementary Affidavit at 0040.

1460 NIA.2005.0001.0096.

1461 WIT.2000.0002.0001 Simpson Supplementary Affidavit at 0040; TRN.0014.1172 T1250.10 (15 Nov 2023): On 22
March 2022, practical completion of the seawalls on Boigu was achieved.

1462 WIT.2000.0002.0001 Simpson Supplementary Affidavit at 0041: On 30 December 2022, practical completion of the
seawalls on Poruma was achieved.

1463 NIA.2002.0001.0022 Exhibit R8 at [2].

1464 NIA.2002.0001.0161.

1465 NIA.2002.0001.0022 Exhibit R8 at [1] [23 August and 18 September 2018 requests].

1466 NIA.2002.0001.0014 [21 June 2018 request].
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711.7there is no currently available fund for the construction of seawalls planned on
lama, Masig and Warraber. In May 2023, the NIAA and the TSRA had been
investigating funding for the seawalls on Iama, Masig and Warraber. Those
investigations are preliminary and no decision on “whether and how best to seek

funding” '*¢” has been made.

Submission on breach (Poruma)

712 1t is submitted that the relevant risk for the purposes of s.9 of the CLA is the risk of

713

marine inundation as a result of sea level rise and extreme weather events. For the

reasons given at:

712.1paragraphs 588 to 601 above, that risk was “foreseeable” within the meaning of
that term in s.9(1)(a) of the CLA;

712.2 paragraphs 679 to 696 above, that risk was “not insignificant” within the meaning

of that term in s.9(1)(a) of the CLA.

Further, in addressing the criteria under s.9(1)(c) and s.9(2) of the CLA as to “whether a
reasonable person would have taken precautions against [the] risk of harm” the Group
Members who are indigenous to Poruma submitted that the “precautions” that should

have been taken by the Commonwealth were:

713.1from about 11 December 2011'4%® the Commonwealth should have established a
non-competitive and predictable funds/grants allocated to specifically and fully

fund the seawalls on Poruma under Stage 1;

713.2from about 11 December 2011, the Commonwealth should have led and co-

ordinated the funding of the seawalls on Poruma under Stage 1;

713.3 from about 3 May 2016'*¢°, the Commonwealth should have led and co-ordinated
the provision of additional funding required to construct the seawalls on Poruma

under Stage 1; and

1467
1468
1469

WIT.2000.0002.0001 Simpson Supplementary Aftidavit at 0003[8]-[9].

INF.2006.0001.0047.

DFA.2000.0002.8900 at 8915: “The $26.2 million granted to deliver seawalls is clearly not enough and leaves
Council in our current difficult position where we are being forced to decide which of our communities survive and
which do not”....“Tt is likely that the final cost for the current seawall construction at Saibai alone will come in
around $25-26 million, and that is with significant in-kind contribution from the Council”...“The seawall for Boigu
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713.4from about 3 May 2016, the Commonwealth should have provided the additional

funding required to construct the seawalls on Poruma under Stage 1.

714 The Poruma Group Members rely upon the following matters to submit that it was

reasonable for the Commonwealth to have taken precautions against the risk of harm.
715 Firstly, the Poruma Group Members repeat paragraphs 724, 725, 727 to 732 below.

716 Second, the seawalls on Poruma were to be constructed in about 2014/2015 as part of
Stage 1. Having not been constructed, those seawalls formed part of Stage 2. Practical

completion of the seawalls on Poruma was achieved on 30 December 2022.!47

717 1In January 2018 (i.e. after the commencement of construction of Stage 1 and prior to
practical completion of the seawalls on Poruma), Poruma was impacted by marine

inundation.'#”!

718 In discussing more recent impacts of climate change, Uncle Frank said:

“When the high tide comes in, the waves take the sand from the bottom of the sandbank,
which causes the top of the sandbank to fall. This sand goes out to sea and doesn't come
back. When the water comes back in, the coconut trees fall. We lose a lot of coconut trees
frequently because the water comes deeper and deeper inland”;'47

“...the garden areas have also been lost to the sea. Nothing much grows in the land any
more, at least not like it used to;” 47

“The erosion of the land means that there is more sand going to other places and creating
sandbanks in the ocean. The little islets near Poruma used to have grasses on them. Now
they are just sand...”!4"™

719 Third, the Group Members who are indigenous to Poruma repeat the matters in

paragraphs 727 to 731 below.

720 Fourth, on 3 May 2016, that is, at least 1 year prior to practical completion of the seawalls

on Saibai'*’”> and Boigu!4’®, the TSIRC informed the Commonwealth that funding under

was initially costed by the consultant at $2.6 million. Latest costings for Boigu based on recent market testing
indicate the cost will be closer to $6.9 million”.

1470 WIT.2000.0002.0001 Simpson Supplementary Affidavit at 0041.

1471 INF.2005.0001.0116; INF.2000.0001.1257.

1472 APP.0001.0009.0009 0009[43].

1473 APP.0001.0009.0009 0009[44].

1474 APP.0001.0009.0009 0010[55].

475 May 2017 (See NIA.2002.0001.0022 Exhibit R8 at 0039).

1476 November 2017 (See NIA.2002.0001.0022 Exhibit R8 at 0040).
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Stage 1 was inadequate'*”’. Despite this, the Commonwealth did not provide any further

funding under Stage 1 so that the seawalls on Poruma could be constructed.

Submission on breach (lama, Masig and Warraber)

721

722

It 1s submitted that the relevant risk for the purposes of s.9 of the CLA is the risk of
marine inundation as a result of sea level rise and extreme weather events. For the

reasons given at:

721.1 paragraphs 588 to 601 above, that risk was “foreseeable” within the meaning of
that term in s.9(1)(a) of the CLA;

721.2 paragraphs 679 to 696 above, that risk was “not insignificant” within the meaning
of that term in s.9(1)(a) of the CLA.

Further, in addressing the criteria under s.9(1)(c) and s.9(2) as to “whether a reasonable
person would have taken precautions against [the] risk of harm” the Group Members who
are indigenous to the islands of lama, Masig and Warraber submit that the “precautions”

that should have been taken by the Commonwealth were:

722.1 from about 11 December 2011'47®, the Commonwealth should have established a
non-competitive and predictable funds/grants allocated to specifically and fully

fund the seawalls on Iama, Masig and Warraber as originally scoped;

722.2from about 11 December 2011, the Commonwealth should have led and co-

ordinated the funding of the seawalls on lama, Masig and Warraber;

722.3 from about 3 May 2016'*”°, the Commonwealth should have led and co-ordinated
the provision of additional funding required to construct the seawalls on lama,

Masig and Warraber under Stage 1;

1477

1478
1479

DFA.2000.0002.8900 at 8915: “The $26.2 million granted to deliver seawalls is clearly not enough and leaves
Council in our current difficult position where we are being forced to decide which of our communities survive and
which do not”....“It is likely that the final cost for the current seawall construction at Saibai alone will come in
around $25-26 million, and that is with significant in-kind contribution from the Council”...“The seawall for Boigu
was initially costed by the consultant at $2.6 million. Latest costings for Boigu based on recent market testing
indicate the cost will be closer to $6.9 million”.

INF.2006.0001.0046.

DFA.2000.0002.8900 at 8915: “The $26.2 million granted to deliver seawalls is clearly not enough and leaves
Council in our current difficult position where we are being forced to decide which of our communities survive and
which do not”....“Tt is likely that the final cost for the current seawall construction at Saibai alone will come in
around $25-26 million, and that is with significant in-kind contribution from the Council”...“The seawall for Boigu
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723

724

722.4from about 3 May 2016, the Commonwealth should have provided the additional
funding required to construct the seawalls on lama, Masig and Warraber under

Stage 1;

722.5 from about 8 March 2022'*¥ the Commonwealth should have led and co-ordinated
the provision of additional funding required to construct the seawalls on lama,

Masig and Warraber under Stage 2;

722.6 from about 8 March 2022, the Commonwealth should have provided the additional
funding required to construct the seawalls on lama, Masig and Warraber under

Stage 2;

722.7 from about 5 May 2023'*¥!, the Commonwealth should have led and co-ordinated
the provision of additional funding required to construct the seawalls on lama,

Masig and Warraber as descoped;'**?

722.8 from about 5 May 2023'%3 the Commonwealth should have established a non-
competitive and predictable funds/grants allocated to specifically and fully fund

the seawalls on lama, Masig and Warraber as descoped.'*%*

The Group Members who are indigenous to the islands of lama, Masig and Warraber rely
upon the following matters to submit that it was reasonable for the Commonwealth to
have taken the above precautions against the risk of harm. The risk of harm being the

risk of marine inundation as a result of sea level rise and extreme weather events.

Firstly, estimating the probable construction costs is not an exact science. In an exchange
with Mr Bettington about his under-estimation of construction costs, His Honour noted
“Wouldn’t be the first time, I don’t imagine.”'*® The funding provided for the

Commonwealth made no allowance for this feature of cost estimation.

1480
1481
1482
1483
1484
1485

was initially costed by the consultant at $2.6 million. Latest costings for Boigu based on recent market testing
indicate the cost will be closer to $6.9 million”.

NIA.2005.0001.0096.

NIA.2008.0002.0001.

See paragraph 554 above.

NIA.2008.0002.0001.

See paragraph 554 above.

TRN.0014.1172 T1263.15 (15 November 2023).
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725

726

727

728

729

The under-estimation in relation to the seawalls was further compounded by the fact that
the probable construction costs were estimated from a concept design rather than a detail

design. 43¢

Second, seawalls on Iama, Masig and Warraber were to be constructed in about
2014/2015 as part of Stage 1. Having not been constructed, those seawalls formed part
of Stage 2 but again were not constructed. While the seawalls remain unconstructed, the
islands of lama, Masig and Warraber are exposed to the risk of marine inundation. That
risk materialised in January 2018, with a high tide event causing marine inundation on

Iama, Masig and Warraber.'*’

Third, the Torres Strait Islanders are as a group, extremely disadvantaged and
vulnerable.!**® They are unable to protect themselves from the risk of marine inundation
caused by sea level rise and extreme weather events. That risk is extreme.!*° At all

1490

times, the Commonwealth was aware of these matters. In particular, the

Commonwealth knew that “lama, Poruma, Warraber and Masig...are also amongst the

group of most vulnerable to the effects of climate change.”'*"!

Further, they are neither able to protect themselves from the risk of marine inundation
nor influence or compel the Commonwealth to take precautions to protect them from the
risk of marine inundation. The lack of influence compounds the Torres Strait Islanders’

vulnerability.

Fourth, the Commonwealth is obligated to protect the Torres Strait Islanders from the

risks of marine inundation from sea level rise and extreme events:

729.1the Treaty entered into force for Australia on 15 February 1985. Under the Treaty,
the Commonwealth agreed to protect the “traditional way of life and livelihood of

Australians who are Torres Strait Islanders...”;'4?

729.2the Paris Agreement entered into force in Australia on 9 December 2016. Under

the Paris Agreement, the Commonwealth agreed to “...establish the global goal on

1486
1487
1488
1489
1490
1491
1492

NIA.2002.0001.0022 Exhibit R8 at 0065 [7.3].
See paragraphs 696, 764 and 773 below.

See paragraphs 562 to 585.

See paragraphs 679 to 696.

See paragraphs 588 to 601.
DCC.2001.0001.2640 at 2685.

See paragraph 605 to 607 above.
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730

731

adaptation of enhancing adaptive capacity, strengthening resilience and reducing
vulnerability to climate change, with a view to contributing to sustainable

development and ensuring an adequate adaptation response...”. !4

729.3 Australia ratified the International Covenant on Civil and Political Rights on 13
August 1980:

(a) under Article 17, the Commonwealth has a “...positive obligation to
implement adequate adaptation measures to protect the [Torres Strait

Islanders’] home, private life and family...;” 149

(b) under Article 27, the Commonwealth has a positive obligation to protect
Torres Strait Islanders’ right to enjoy their culture and an “inalienable right...
to enjoy the territories and natural resources that they have traditionally used

for their subsistence and cultural identity...”!*%

In addition, under s 51(xxvi) of the Constitution, the Commonwealth has the power to

recognise and protect “the connection of Aboriginal and Torres Strait Islander peoples

with land and waters within the territory of the Commonwealth...”!4

Further, Torres Strait Islanders’ statutory human right and traditional way of life are at

risk from marine inundation. The Human Rights Act 2019 (QId) confers “distinct

91497

cultural rights on the Torres Strait Islanders and protects those rights by prescribing

that Torres Strait Islanders “must not be denied the right to”:

731.1“enjoy, maintain, control, protect and develop their identity and cultural heritage,

including their traditional knowledge, distinctive spiritual practices, observances,

beliefs and teachings”; 1498

1493
1494

1495

1496

1497
1498

See paragraph 624.

APP.0001.0020.0197 Billy v Australia CCPR/C/135/D/3624/2019, UN Human Rights Committee (18 September
2023) at page 16[8.12].

APP.0001.0020.0197 Billy v Australia CCPR/C/135/D/3624/2019, UN Human Rights Committee (18 September
2023) at page 16[8.13] to [8.14].

APP.0001.0020.0169 Love v Commonwealth (2020) 270 CLR 152 at 209[130] per Gageler J (as he then was).
.28 APP.0001.0021.0014 Human Rights Act 2019 (QId).

s.28(2)(a) APP.0001.0021.0014 Human Rights Act 2019 (QId).
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731.2“to maintain and strengthen their distinctive spiritual, material and economic
relationship with the land, territories, waters, coastal seas and other resources with

which they have a connection under Aboriginal tradition or Island custom™; 4%

731.3“to conserve and protect the environment and productive capacity of their land,

territories, waters, coastal seas and other resources.” '°%

732 Fifth, the Commonwealth knew of the need for further funding prior to practical
completion of Stage 1 and Stage 2:

732.10n 3 May 2016, that is, at least 1 year prior to practical completion of the seawalls
on Saibai'*°! and Boigu'>??, the TSIRC informed the Commonwealth that funding
under Stage 1 was inadequate.!**®> Despite this, the Commonwealth did not provide

any further funding under Stage 1;

732.20n 8 March 2022, the costs for the construction of Stage 2 works were “identified
as being greater than the remaining budget”.!>** The Commonwealth was aware
of this fact (through Dr Simpson-the NIAA representative-present at the Program
Governance Committee Meeting on that date) but did not provide any further

funding under Stage 2.

U. DAMAGE & CAUSATION
Legal principles

733 The legal principles on causation are set out at paragraphs [418]-[420] onwards. In

particular we note the following.
734 Section 11 of the CLA provides:

A decision that a breach of duty caused particular harm comprises the following
elements—

1499 5.28(2)(d) APP.0001.0021.0014 Human Rights Act 2019 (Qld).

1500 5.28(2)(e) APP.0001.0021.0014 Human Rights Act 2019 (QId).

1501 May 2017 (See NIA.2002.0001.0022 Exhibit R8 at 0039).

1502 November 2017 (See NIA.2002.0001.0022 Exhibit R8 at 0040).

1503 DFA.2000.0002.8900 at 8915: “The $26.2 million granted to deliver seawalls is clearly not enough and leaves
Council in our current difficult position where we are being forced to decide which of our communities survive and
which do not”....“Tt is likely that the final cost for the current seawall construction at Saibai alone will come in
around $25-26 million, and that is with significant in-kind contribution from the Council”...“The seawall for Boigu
was initially costed by the consultant at $2.6 million. Latest costings for Boigu based on recent market testing
indicate the cost will be closer to $6.9 million”.

1504 NIA.2005.0001.0096.
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735

736

737

738

the breach of duty was a necessary condition of the occurrence of the harm (factual
causation);

it is appropriate for the scope of the liability of the person in breach to extend to the harm
so caused (scope of liability).

(2) In deciding in an exceptional case, in accordance with established principles,
whether a breach of duty—being a breach of duty that is established but which can not be
established as satisfying subsection (1)(a)—should be accepted as satisfying subsection
(1)(a), the court is to consider (among other relevant things) whether or not and why
responsibility for the harm should be imposed on the party in breach.

3)

(4) For the purpose of deciding the scope of liability, the court is to consider (among
other relevant things) whether or not and why responsibility for the harm should be
imposed on the party who was in breach of the duty.

Section 12 of the CLA provides:

In deciding liability for breach of a duty, the plaintiff always bears the onus of proving, on
the balance of probabilities, any fact relevant to the issue of causation.

The distinction between factual causation and scope of liability “should not be obscured

by judicial glosses”. 130

The factual causation inquiry is “entirely factual” %% to be determined by the
“application of a but for test of causation. That is to say, a determination in accordance
with [s 11(1)(a)] that negligence was a necessary condition of the occurrence of harm is
nothing more or less than a determination on the balance of probabilities that the harm

that in fact occurred would not have occurred absent the negligence.” %%’

“The law's recognition that concurrent and successive tortious acts may each be a cause
of a plaintiff's loss or damage is reflected in the proposition that a plaintiff must establish
that his or her loss or damage is "caused or materially contributed to" by a defendant's
wrongful conduct. It is enough for liability that a wrongdoer's conduct be one cause!*%,
The relevant enquiry is whether the particular contravention was a cause, in the sense

that it materially contributed to the loss. Material contribution has been said to require

1505
1506
1507
1508

APP.0001.0020.0182 Wallace v Kam (2013) 250 CLR 375 at 383[14].
APP.0001.0020.0182 Wallace v Kam (2013) 250 CLR 375 at 383[14].
APP.0001.0020.0182 Wallace v Kam (2013) 250 CLR 375 at 383[16].
APP.0001.0020.0068 Henville v Walker [2001] HCA 52; (2001) 206 CLR 459 at 469[14].
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739

740

only that the act or omission of a wrongdoer play some part in contributing to the

loss 991509

The scope of liability inquiry “is entirely normative, turning in accordance
with [s11(4)] on consideration by a court of (amongst other relevant things) whether or

not, and if so why, responsibility for the harm should be imposed on the negligent

party.”lSlO

“In a novel case, however, [s 11(4)] makes it incumbent on a court answering the
normative question posed by [s 11(1)(b)] explicitly to consider and to explain in terms of
legal policy whether or not, and if so why, responsibility for the harm should be imposed
on the negligent party. What is required in such a case is the identification and articulation
of an evaluative judgment by reference to “the purposes and policy of the relevant part
of the law”. Language of “directness”, “reality”, “effectiveness” or “proximity” will
rarely be adequate to that task. Resort to “common sense” will ordinarily be of limited
utility unless the perceptions or experience informing the sense that is common can be

unpacked and explained.” '5!!

Submission on damage and causation (all 6 Islands)

741

Since about 2001, there have been requests by community leaders, the TSIRC and the
TSRA for funding for the construction of coastal protection measures on the Torres Strait

Islands. From this point in time:

741.11t was not until 4 June 2012, (some 11 years later) that the Commonwealth

announced $12 million in Stage 1 funding'®'?;

741.21t was not until 11 April 2014, (some 13 years later) that a funding agreement for

Stage 1 funding was executed'”!?;

741.3 1t was not until 16 December 2019, (some 18 years later) that the Commonwealth

approved $20 million in Stage 2 funding'>'4;

1509
1510
1511
1512
1513
1514

APP.0001.0020.0073 Hunt & Hunt Lawyers v Mitchel Morgan Nominees Pty Ltd (2013) 247 CLR 613 at 635[45].
APP.0001.0020.0182 Wallace v Kam (2013) 250 CLR 375 at 383[14].

APP.0001.0020.0182 Wallace v Kam (2013) 250 CLR 375 at 385[23].

INF.2000.0002.0241; INF.2000.0001.0565 at 0610.

INF.2000.0001.0565.

NIA.2002.0001.0161.
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741.41t was not until 23 February 2021, (some 20 years later) that the funding agreement

for Stage 2 funding was executed'*';

741.51t has been some 23 years and the funding of lama, Masig and Warraber (as fully

scoped) has not been approved.

742 While the seawalls on the 6 Islands were unconstructed because of the absence of

funding, marine inundation and erosion have occurred on the 6 Islands.

743 Firstly, the seawalls around Saibai were constructed between September 2015 and May
2017.131  Prior to the commencement of construction of the seawalls significant

inundation occurred on Sabai:
743.1 January 2006;'°!7
743.22009;'5®
743.32010;'"
743.42012.15%

744  Following construction of the seawalls and on January 2018, marine inundation occurred

on Saibai. 15!

745 In addition:
745.1 Uncle Paul gave evidence that:

“Outside of the town, the sea comes in through the rivers from the south and east of the
island, through the swamps. This happens every king tide. It is worse during monsoon
season. It fills up each of the swamps, which then flows onto the next swamp and so on.
Eventually, because there are swamps behind the town, the water from the swamps also
comes flowing into the town. So, water inundation from the sea occurs from both sides of

the town — the beachfront and the swamps™;!3%2

1515 NIA.2000.0001.0324.

1516 Exhibit R8 NIA.2002.0001.0022 at 0045.

1517 Mr Bettington’s evidence was this was “effectively a 50 year ARI storm tide”. TRN.0014.1172 T1230.1 (15 Nov
2023) and Table 3 at APP.0001.0015.0011 Exhibit A49 Bettington Supplementary Report _0004.

1518 Mr Bettington’s evidence was this was “more extreme than a 100 year event”. TRN.0014.1172 T1230.15 (15 Nov
2023) and Table 3 at APP.0001.0015.0011 Exhibit A49 Bettington Supplementary Report 0004.

1519 APP.0001.0015.0011 Exhibit A49 Bettington Supplementary Report _0005.

1520 APP.0001.0009.0005 Affidavit of Uncle Paul Kabai at [131].

1521 APP.0001.0015.0011 Exhibit A49 Bettington Supplementary Report _0005.

1522 APP.0001.0009.0005 Affidavit of Uncle Paul Kabai at [126].
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746

747

748

“There was a very bad flood that happened about 10 years ago, in around 2012. The roads
were all underwater, and people’s homes were flooded. My laundry is at the bottom of my
house, and my washing machine and some of my tools were damaged from the flooding.
I remember the pressure from the floodwater impacted the drainage pipes beneath my
neighbourhood, and the sewerage manholes for the drains blew open.

Around this time, the western cemetery had also been very badly damaged by inundation
from the sea water. Many graves were washed away. You can still see this in some of the
photos that I referred to above.

There was another bad flood in around 2018.”1333

745.2 Uncle Herbert gave evidence that:

“Every month the big tide comes in. They are getting bigger and more frequent. It wasn't
like that before. The frequency makes me sad. This is a real fear for me. It is a burden for
me to know this is happening.”!5*

“In 2023 - yeah, 2021, 2020 each waku dhoebu moepal gets flooded. That means each
February big tide.

MR LLOYD: That's 2020, 2021, not 2022 but then 2023.
HERBERT WARUSAN: No, all of them.”!52%

Second, in relation to the Stage 1 works for Boigu, only the upgrade of the sea and bund
walls were undertaken. Practical completion of these works was achieved in November
2017.13%6 The remaining Stage 1 works for Boigu (including the new wave return wall
(approx. 1022m) and earthworks to raise existing bund and extend by (approx. 450m),
among other works) were constructed as part of Stage 2 works'>?’. Practical completion

of these works occurred on 22 March 2022.15%8

Prior to the construction of the seawalls in Stage 1 and in 2009, marine inundation

occurred on Boigu.'*?’

Following construction of the seawalls in Stage 2 and in October 2022, marine inundation
occurred on Boigu. That lay evidence was that “A few months ago, I tried to plant

cassava in my home garden, using the stars to tell me when was a good time to plant and

1523
1524
1525
1526
1527
1528
1529

APP.0001.0009.0005 Affidavit of Uncle Paul Kabai at [131-133].

APP.0001.0009.0007 Affidavit of Uncle Herbert Warusan at [31].

APP.0001.0012.0003 T541.35-40 (12 June 2023).

NIA.2002.0001.0022 at 0040.

NIA.2008.0002.0001 at 0028.

WIT.2000.0002.0001 Simpson Supplementary Affidavit at 0040; TRN.0014.1172 T407.10 (15 Nov 2023).
APP.0001.0015.0011 Exhibit A49 Bettington Supplementary Report _0005.
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749

750

751

752

753

754

when the tides were unlikely to be high. However, the tides came in despite what the

stars said, and my garden was wrecked. The soil is too salty to grow much in it”!33°

In addition, Uncle Pabai gave evidence that:

749.1“Every few years, in about January and February, Boigu is inundated during king
tides. This happens during monsoon season, and the tides can be many meters
high. Depending on the height of the tides, and given how low and flat Boigu is,

the sea water comes in and inundates the land.”'>3!

749.2“In the last 20 years, the sea water has inundated the cemetery on a number of

occasions. It happens almost every monsoon season, which is usually in January

and February.”!%3

749.3“In 2007, Boigu was flooded during a high tide. This is the largest flood in my
lifetime. The old seawall did not prevent the flooding. The water came in from

the ocean, and also flooded into the swamps and then into village through the back

of the village.”!>%3

Third, in relation to Poruma see [763] to [768] below.
Fourth, in relation to Iama see [769] to [783] below.
Fifth, in relation to Masig see [769] to [783] below.
Sixth, in relation to Warraber see [769] to [783] below.
Seventh, in its Defence, the Commonwealth:

754.1 “admits that some of the Torres Strait Islands have been subject to inundation

events prior to and since 2014”7;1334

1530
1531
1532
1533
1534

APP.0001.0009.0008 Affidavit of Uncle Pabai Pabai at [113].
APP.0001.0009.0008 Affidavit of Uncle Pabai Pabai at [160].
APP.0001.0009.0008 Affidavit of Uncle Pabai Pabai at [87].
APP.0001.0009.0008 Affidavit of Uncle Pabai Pabai at [113].
CRT.2000.0003.0001 Defence at 0019[53b].
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755

756

757

758

754.2 “says that some parts of the Torres Strait Islands have been affected by inundation
during high tides and surge events from time to time for many years, including

prior to 2014”; 1533

754.3 “says that some structures and significant sites on some Torres Strait Islands are

located on low lying areas and subject to a risk of inundation events.” 133

It is submitted that factual causation is satisfied because “but for” these breaches the
erosion and marine inundation that occurred on the 6 Islands would have occurred
because the seawalls would have been built and erosion and/or marine inundation would

have been mitigated or avoided.

Mr Bettington’s uncontradicted evidence is that wave walls provide flood mitigation

1537

which reduces the impacts and frequency of severe events >°’ and the seawalls prevent

erosion. 38

Therefore, it is submitted that the Commonwealth’s breaches:
757.1 “materially contributed to’; and

757.2 are “one cause” of,

the marine inundation and/or erosion on all 6 Islands.

In addressing the scope of liability criteria, it is submitted that the Commonwealth should
be responsible for the harm suffered by the Applicants and the Group Members because

(in summary):

758.1under the Treaty, the Commonwealth has ratified a voluntary obligation to protect
the “traditional way of life and livelihood of Australians who are Torres Strait

Islanders...”;

1535
1536
1537
1538

CRT.2000.0003.0001 Defence at 0021[57¢].

CRT.2000.0003.0001 Defence at 0019[53a].

TRN.0014.1172 T358.1 (15 Nov 2023).

APP.0001.0009.0003 Exhibit 48 Bettington Expert Report 0075 at [5.5.2]: “The construction of engineered
seawalls is an effective defence against coastal erosion.”

TRN.0014.1172 T357.40 (15 Nov 2023): Mr Bettington’s evidence is that the ““...seawall is actually rock .... face in
front. The concrete barrier behind it we’ve called a wave wall. So the seawall is an erosion defence, and that’s the
rock. Okay. ...”
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759

760

758.2 under the COAG arrangements, the Commonwealth has agreed with the States and
Territories, to take a “leadership role in positioning Australia to adapt to climate

change”;

758.3the Commonwealth has either directly or indirectly sought to comply with the
above obligations by funding Stage 1 and Stage 2, in addition to various other steps
which evidence an assumption of responsibility for the protection of the Torres
Strait Islands from marine inundation and erosion. In so doing, there is an

established nexus between the Commonwealth and the Torres Strait Islanders.
The particulars of this summary are discussed below.
There is a clear nexus between the Commonwealth and the Torres Strait Islanders:

760.1 under the Treaty, the Commonwealth agreed to protect the “traditional way of life

and livelihood of Australians who are Torres Strait Islanders...”;'>°

760.2the Torres Strait Islanders have requested funding from the Commonwealth, since

about 2001'°*°and more specifically on 15 February 2012 in relation to Stage 1'>*!

and on 21 June 2018 in relation to Stage 2!4;

760.3 the Commonwealth provided a total of $32 million for Stage 1 and Stage 2 in direct

response to the requests from the Torres Strait Islanders;!'>*}

760.4the Commonwealth has funded various other measures with a view to protecting

the Torres Strait Islands from the impacts of climate change:

(a) $1 million for tidal gauge monitoring in the Torres Strait and $400,000 for

further climate change adaptation research;'>*

(b) funded the James Cook University to “undertake research on the risks

associated with erosion and inundation of the 6 most vulnerable islands in the

1539
1540
1541
1542
1543
1544

See paragraphs 605 to 607.
APP.0001.0014.0025 atp 5.
INF.2000.0002.0354.
NIA.2002.0001.0014.

See paragraph 556
NIA.2009.0036.8142.
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Torres Strait”.!>* It then funded further research to better understand climate

change impacts on the 13 remaining Torres Strait Islands;'>4¢

760.5 the Commonwealth is the national government of Australia. It has:

1547 and have

(a) recognised the special disadvantage on the Torres Strait Islands
sort to redress that with the passage of the Native Title Act 1993 (Cth), the
Aboriginal and Torres Strait Islander Act 2005 (Cth) and the Closing the Gap

policy;

(b) voluntarily bound itself under international treaties and agreements to protect
the Torres Strait Islanders from the impact of climate change (See further

below);

760.6the Torres Strait Islanders are citizens of Australia who are “as a group, the most
disadvantaged in Australian society”.!>*® For the purpose of this analysis, the

Applicant and the Group Members should be treated as:

(a) having no ability to protect themselves from the marine inundation and

erosion impacting their Islands;

(b) having no power to influence the Commonwealth to fund the seawalls on the

Torres Strait Islands.

760.7 Established the TSRA to (among other functions) “formulate and implement
programs for Torres Strait Islanders. ..”!3*° and more recently the NIAA to lead and
coordinate Commonwealth policy development and implementation (See

paragraph 642 above). The TSRA developed a climate change strategy'>° and

1545 NIA.2009.0036.8142; DCC.2001.0001.2640 at 2641.

1546 INF.2000.0002.0373 at 0379.

1547 The Objects to the APP.0001.0021.0002 4boriginal and Torres Strait Islander Act 2005 (Cth) states that “The
objects of this Act are, in recognition of the past dispossession and dispersal of the Aboriginal and Torres Strait
Islander peoples and their present disadvantaged position in Australian society”.

The Preamble to the APP.0001.0021.0016 Native Title Act 1993 (Cth) states that “As a consequence, Aboriginal
peoples and Torres Strait Islanders have become, as a group, the most disadvantaged in Australian society.”

1548 The Preamble to the APP.0001.0021.0016 Native Title Act 1993 (Cth).

1549 §.142A(1)(b) APP.0001.0021.0002 Aboriginal and Torres Strait Islander Act 2005 (Cth).

1550 APP.0001.0004.0016 (Torres Strait Climate Change Strategy 2014-2018).
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761

762

1551

adaptation and resilience plans which broadly addressed climate change

projections, likely impacts and actions to reduce climate risks in the Torres Strait.

Second, the Commonwealth is, by force of various international agreements and
domestic arrangements, responsible for protecting the Torres Strait Islands and co-

ordinating and leading adaptation measures to protect those Islands:

761.1under the Treaty, the Commonwealth agreed to protect the “traditional way of life

and livelihood of Australians who are Torres Strait Islanders...”;'%?

761.2 under the Roles and Responsibilities for Climate Change Adaptation in Australia,
agreed to by the Council of Australian Governments, the Commonwealth agreed

that:

(a) “the Commonwealth will need to take a leadership role in positioning
Australia to adapt to climate change impacts that may affect national
prosperity or security. By exercising its role the Commonwealth will help to

improve adaptive capacity and build climate resilience”;'>>3

(b) The Commonwealth’s role in leading the national adaptation reform will
include: o ensuring that national efforts to adapt to climate change meet any
relevant international treaty requirements...0 consider the needs of

vulnerable communities.” '>>*

761.3 under the Paris Agreement, the Commonwealth agreed to “...establish the global
goal on adaptation of enhancing adaptive capacity, strengthening resilience and
reducing vulnerability to climate change, with a view to contributing to sustainable

development and ensuring an adequate adaptation response...”.!3>

Third, on 18 September 2023, the UN Human Rights Committee ruled that:

762.1under Article 17 of the International Covenant on Civil and Political Rights, the

Commonwealth has a “...positive obligation to implement adequate adaptation

1551
1552
1553
1554
1555

APP.0001.0004.0017 (Torres Strait Regional Adaptation and Resilience Plan 2016-2021).
See paragraph 605 to 607.

EVI.2001.0006.2001 at 0693.

EVI.2001.0006.2001 at 0694 to 0695.

See paragraph 624.
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measures to protect the [Torres Strait Islanders’] home, private life and

family...;”!5%

762.2under Article 27 of the International Covenant on Civil and Political Rights, the
Commonwealth has a positive obligation to protect Torres Strait Islanders’ right to
enjoy their culture and an “inalienable right... to enjoy the territories and natural
resources that they have traditionally used for their subsistence and cultural

identity...”!5%7

Submission on damage and causation (Poruma)

763

764

765

The seawalls on Poruma were part of Stage 1. Construction was to commence in
September 2013, with completion in June 2014.!°% Other than emergency coastal

infrastructure repairs, no seawalls were constructed on Poruma during Stage 1.

In January 2018 (and prior to practical completion of the seawalls on 30 December
2022'55%) Poruma was impacted by marine inundation, causing damage to homes, 0.5m

of erosion and fallen trees.!3¢°

The breaches relied upon by the Poruma Group Members are:

765.1 from about 11 December 2011'°%!, the Commonwealth should have established a
non-competitive and predictable funds/grants allocated to specifically and fully

fund the seawalls on Poruma under Stage 1;

765.2from about 11 December 2011, the Commonwealth should have led and co-

ordinated the funding of the seawalls on Poruma under Stage 1;

765.3 from about 3 May 2016'3%2, the Commonwealth should have led and co-ordinated
the provision of additional funding required to construct the seawalls on Poruma

under Stage 1; and

1556

1557

1558
1559
1560
1561
1562

APP.0001.0020.0197 Billy v Australia CCPR/C/135/D/3624/2019, UN Human Rights Committee (18 September
2023) at page 16[8.12].

APP.0001.0020.0197 Billy v Australia CCPR/C/135/D/3624/2019, UN Human Rights Committee (18 September
2023) at page 16[8.13] to [8.14].

Exhibit R8 NIA.2002.0001.0022 at 0040.

WIT.2000.0002.0001 Simpson Supplementary Affidavit at 0041.

INF.2005.0001.0116; INF.2000.0001.1257.

INF.2006.0001.0046.

DFA.2000.0002.8900 at 8915: “The $26.2 million granted to deliver seawalls is clearly not enough and leaves
Council in our current difficult position where we are being forced to decide which of our communities survive and
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765.4trom about 3 May 2016, the Commonwealth should have provided the additional

funding required to construct the seawalls on Poruma under Stage 1.

766 It is submitted that factual causation is satisfied because “but for” these breaches the
seawalls on Poruma would have been built and the marine inundation and consequential
damage that occurred would have been mitigated or avoided. In other words, the

Commonwealth’s breaches:

766.1 “materially contributed to”’; and

766.2 are “one cause” of,

the marine inundation on Poruma in January 2018.

767 Mr Bettington’s uncontradicted evidence is that wave walls provide flood mitigation

which reduces the impacts and frequency of severe events.!>%3

768 For the reasons given at paragraphs 758 to 762 above, it is submitted that the scope of

liability criteria is satisfied.

Submission on damage and causation (lama, Masig and Warraber)

769 Stage 1 planned to construct seawalls on lama, Masig and Warraber (in addition to Saibai,

)1564

Boigu and Poruma None of the seawalls planned for lama, Masig and Warraber

under Stage 1 were constructed. 3%

770 Stage 2 planned to construct seawalls on lama, Masig and Warraber (in addition to Boigu

and Poruma).!%%¢

771 On 5 May 2023, the seawalls planned for lama, Masig and Warraber under Stage 2 were

descoped.!*$” No construction of the seawalls on these islands have commenced.

which do not”....“It is likely that the final cost for the current seawall construction at Saibai alone will come in
around $25-26 million, and that is with significant in-kind contribution from the Council”...“The seawall for Boigu
was initially costed by the consultant at $2.6 million. Latest costings for Boigu based on recent market testing
indicate the cost will be closer to $6.9 million”.

1563 TRN.0014.1172 T358.1 (15 Nov 2023).

1564 Exhibit R8 (NIA.2002.0001.0022 at 0039 to 0040).

1565 Exhibit R8 NIA.2002.0001.0022 at 0040.

1566 NIA.2000.0001.0307 at 0312 to 0313.

1567 See paragraph 554

279
VID622/2021 Pabai & Kabai v Commonwealth of Australia | Applicants’ Closing Submissions



772

773

774

775

776

777

778

779

Between 2013 to the present date, [ama, Masig and Warraber have each been impacted

by marine inundation.

On or about 29/30 January 2018, a predicted high tide event (approx. 0.3m above

HAT!%) impacted lama causing:
773.1Flooding;'>®

773.2 Inundation with debris;'7°

773.3 The relocation of 15 people;'>"!

773.4Damage to 6 dwellings;!*’?

773.5Power to be lost for 5 days.!>”?

In January 2023, Iama experienced another flooding event equal to HAT.!37*

[Withdrawn]'57?

On or about 29/30 January 2018, a predicted high tide event impacted Masig causing the

downing of trees, the breaking of windows and sand build up at barge area.'*’®

In March 2019, high tides with storm surges destroyed buildings by the shore a cyclone

caused severe flooding, erosion and destroyed buildings'>"”.

On or about 29/30 January 2018, a predicted high tide event impacted Warraber causing
sea water to over top the existing seawalls and bringing trees down and breaking

windows!>78,

In January 2023, flooding occurred on Warraber causing:

1568
1569
1570
1571
1572
1573
1574
1575
1576
1577
1578

APP.0001.0015.0011 Exhibit A49 Bettington Supplementary Report at _0006.
APP.0001.0015.0011 Exhibit A49 Bettington Supplementary Report at _0006.
INF.2000.0001.1257.

INF.2005.0001.0116 at 0117.

INF.2005.0001.0116 at 0117.

INF.2005.0001.0116 at 0117.

APP.0001.0015.0011 Exhibit A49 Bettington Supplementary Report at _0006.
[Withdrawn]

INF.2005.0001.0116 at 0117.

DCC.2000.0001.9907 at [53].

INF.2005.0001.0116 at 0117.
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779.1 causing 2 metres of erosion right out the front of the church!>”%; and

779.2 washing away a shed!>*° and trees! %!,

780 The breaches relied upon by the lama, Masig and Warraber Group Members are:

780.1 from about 11 December 2011'%%2, the Commonwealth should have established a

non-competitive and predictable funds/grants allocated to specifically and fully

fund the seawalls on lama, Masig and Warraber as originally scoped;

780.2from about 11 December 2011, the Commonwealth should have led and co-

ordinated the funding of the seawalls on lama, Masig and Warraber;

780.3 from about 3 May 2016'°**, the Commonwealth should have led and co-ordinated

the provision of additional funding required to construct the seawalls on lama,

Masig and Warraber under Stage 1;

780.4 from about 3 May 2016, the Commonwealth should have provided the additional

funding required to construct the seawalls on lama, Masig and Warraber under

Stage 1;

780.5 from about 8 March 2022384, the Commonwealth should have led and co-ordinated

the provision of additional funding required to construct the seawalls on lama,

Masig and Warraber under Stage 2;

780.6 from about 8 March 2022, the Commonwealth should have provided the additional

funding required to construct the seawalls on lama, Masig and Warraber under

Stage 2;

1579 APP.0001.0012.0008 T665.23 15 June 2023.

1580 APP.0001.0012.0008 T668 15 June 2023.

1581 APP.0001.0012.0008 T675 15 June 2023.

1582 INF.2006.0001.0046.

1583 DFA.2000.0002.8900 at 8915: “The $26.2 million granted to deliver seawalls is clearly not enough and leaves

Council in our current difficult position where we are being forced to decide which of our communities survive and

which do not”....“Tt is likely that the final cost for the current seawall construction at Saibai alone will come in

around $25-26 million, and that is with significant in-kind contribution from the Council”...“The seawall for Boigu

was initially costed by the consultant at $2.6 million. Latest costings for Boigu based on recent market testing
indicate the cost will be closer to $6.9 million”.
1584 NIA.2005.0001.0096.
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780.7 from about 5 May 2023!%%° the Commonwealth should have led and co-ordinated

the provision of additional funding required to construct the seawalls on lama,

Masig and Warraber as descoped;'*®

780.8 from about 5 May 2023'5%7 the Commonwealth should have established a non-
competitive and predictable funds/grants allocated to specifically and fully fund

the seawalls on Iama, Masig and Warraber as descoped.!*®

781 It is submitted that factual causation is satisfied because “but for” these breaches the
seawalls on [ama, Masig and Warraber would have been built and the marine inundation
and consequential damage that occurred would have been mitigated or avoided. In other

words, the Commonwealth’s breaches:

781.1 “materially contributed to”; and

781.2are “one cause” of,

the marine inundation on lama, Masig and Warraber in January 2018.

782 Mr Bettington’s uncontradicted evidence is that wave walls provide flood mitigation

which reduces the impacts and frequency of severe events.'*’

783 For the reasons given at paragraphs 758 to 762 above, it is submitted that the scope of

liability criteria is satisfied.

V. RELIEF

784 The Applicants and the Group Members seek the following relief.
785 Firstly, damages (to be assessed).
786 Second, declarations:

786.1 That the Commonwealth owed duties to the Applicants and the Group Members to

take reasonable steps to protect them against marine inundation and erosion arising

1585 NIA.2008.0002.0001.

1586 See paragraph 554

1587 NIA.2008.0002.0001.

1588 See paragraph 554.

1589 TRN.0014.1172 T358.1 (15 Nov 2023).
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from sea level rise and extreme weather events and impacting their respective

1slands in the Torres Strait;

786.2 That the Commonwealth breached the duties to the Applicants and the Group

Members;

786.3 That the Applicants and Group Members have suffered damage as a result of the

Commonwealth’s breaches.

Date: 26 February 2024

Fiona McLeod SC
Tomo Boston KC
Lindy Barrett
Joanna Dodd
Shanta Martin
Julian Murphy
Julia Wang

Tom Rawlinson

Counsel for the Applicants
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