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Division: General

Geoffrey Roy Rush
Applicant

Nationwide News Pty Limited and another

Respondents

The Respondents rely upon the following facts and assertions in answer to the Statement of
Claim filed by the Applicant on 8 December 2017 (the Statement of Claim):

1. The First Respondent admits paragraph 1 of the Statement of Claim.
2. The Second Respondent admits paragraph 2 of the Statement of Claim.
3. As to paragraph 3 of the Statement of Claim, the First Respondent:

(a) admits that on or about 30 November 2017 it published in New South Wales
the words contained in Schedule A of the Statement of Claim (the first

matter complained of);

(b) denies that it published the first matter complained of in any other State or

Territory of Australia other than New South Wales; and
(c) otherwise denies the allegations contained in that paragraph.

4, As to paragraph 4 of the Statement of Claim, the Respondents deny that the first

matter complained of, in its natural and ordinary meaning or otherwise:

(a) was reasonably capable of conveying, or in fact conveyed, any of the

imputations set out in paragraph 4 of the Statement of Claim; or
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(b) was reasonably capable of being, or was in fact, defamatory of the Applicant,
in the sense alleged in the imputations set out in paragraph 4 of the

Statement of Claim or any nuance thereof.

As to paragraph 5 of the Statement of Claim, the Respondents deny that the first
matter complained of, with the aid of the extrinsic facts particularised at paragraph

5, or otherwise:

(a) was reasonably capable of conveying, or in fact conveyed, any of the

imputations set out in paragraph 5 of the Statement of Claim; or

(b) was reasonably capable of being, or was in fact, defamatory of the Applicant,
in the sense alleged in the imputations set out in paragraph 5 of the

Statement of Claim or any nuance thereof.
As to paragraph 6 of the Statement of Claim:

(a) the First Respondent admits that on or about 30 November 2017 it published
the material contained in Schedule B of the Statement of Claim (the second

matter complained of);
(b) the Second Respondent:

(i) admits that he was the author of the material set out in paragraphs 1-4
of page 1, paragraphs 1-15 of page 4 and paragraphs 4-9 of page 5 of
the second matter complained of;

(ii)  denies that he wrote or published the material set out in paragraphs 1-3
and 10-16 of page 5 of the second matter complained of or any other
material contained in Schedule B including the headlines, sub-headlines

and captions in the second matter complained of; and
(c) the Respondents otherwise deny the allegations contained in that paragraph.

In relation to paragraph 7 of the Statement of Claim, the Respondents deny that the

second matter complained of, in its natural and ordinary meaning or otherwise:

(a) was reasonably capable of conveying, or in fact conveyed, any of the

imputations set out in paragraph 7 of the Statement of Claim; or

(b) was reasonably capable of being, or was in fact, defamatory of the Applicant,
in the sense alleged in the imputations set out in paragraph 7 of the

Statement of Claim or any nuance thereof.
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In relation to paragraph 8 of the Statement of Claim, the Respondents deny that the
second matter complained of, with the aid of the extrinsic facts particularised at

paragraph 8, or otherwise:

(a) was reasonably capable of conveying, or in fact conveyed, any of the

imputations set out in paragraph 8 of the Statement of Claim; or

(b) was reasonably capable of being, or was in fact, defamatory of the Applicant,
in the sense alleged in the imputations set out in paragraph 8 of the

Statement of Claim or any nuance thereof.
As to paragraph 9 of the Statement of Claim:

(a) the First Respondent admits that on or about 1 December 2017 it published
the material set out in Schedule C of the Statement of Claim (the third

matter complained of);
(b) the Second Respondent:

() admits that he was the author of the material set out in paragraphs 1-5
of page 1, paragraphs 1-11 and 19-30 of page 4 and paragraphs 3-24

of page 5 of the third matter complained of;

(i)  denies that he wrote or published the material set out in paragraphs 12-
18 and 31-41 of page 4 and paragraphs 1-2 of page 5 of the third
matter complained of or any other material contained in Schedule C
including the headlines, sub-headlines and captions in the third matter

complained of; and
(c) the Respondents otherwise deny the allegations contained in that paragraph.

In relation to paragraph 10 of the Statement of Claim, the Respondents deny that

the third matter complained of, in its natural and ordinary meaning or otherwise:

(a) was reasonably capable of conveying, or in fact conveyed, any of the

imputations set out in paragraph 10 of the Statement of Claim; or

(b) was reasonably capable of being, or was in fact, defamatory of the Applicant,
in the sense alleged in the imputations set out in paragraph 10 of the

Statement of Claim or any nuance thereof.
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In relation to paragraph 11 of the Statement of Claim, the Respondents deny that
the third matter complained of, with the aid of the extrinsic facts particularised at

paragraph 11, or otherwise:

(@) was reasonably capable of conveying, or in fact conveyed, any of the

imputations set out in paragraph 11 of the Statement of Claim; or

(b) was reasonably capable of being, or was in fact, defamatory of the Applicant,
in the sense alleged in the imputations set out in paragraph 11 of the

Statement of Claim or any nuance thereof.

The Respondents deny paragraph 12 of the Statement of Claim.

DEFENCES

Further and in the alternative, the Respondents say that insofar as, and to the
extent that, it may be found that the first matter complained of, the second matter
complained of and/or the third matter complained of (collectively, the matters
complained of) were published of and concerning the Applicant and to be
defamatory of him in their natural and ordinary meaning, or to be defamatory of
him with the aid of extrinsic facts, or as bearing one or more of the imputations in
paragraph 4, paragraph 5, paragraph 7, paragraph 8, paragraph 10 or paragraph 11
of the Statement of Claim (which is denied), but otherwise without admission, the

Respondents rely on the following defences:

(a) Justification - section 25 of the Defamation Act 2005 (NSW)
(Defamation Act)

(i)  Each of the imputations in sub-paragraphs 4(a), 4(b), 5(a), 5(b), 7(a),
7(b), 7(c), 7(d), 8(a), 8(b), 8(c), 8(d), 10(a), 10(b), 10(c), 10(d),
10(e), 10(f), 11(a), 11(b), 11(c), 11(d), 1i(e) and 11(f) of the
Statement of Claim are substantially true.
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PARTICULARS

PARTICULARS OF TRUTH

The Applicant is and was at all material times a famous Oscar-winning actor (with

multiple Oscar nominations), including in Hollywood productions, and widely

regarded as an acting legend. In around October 2015, the Applicant began
rehearsals for the Sydney Theatre Company Limited’s (Sydney Theatre Company)
production of the play "King Lear", in which the Applicant played the role of King

Lear (the Production). The role of King Lear's daughter, Cordelia, in the

Production was played by Eryn Jean Norvill (the Complainant).

In around the third week of rehearsals for the Production, from about 26 to 30

October 2015, the Applicant and the Complainant were rehearsing the final scene of

the play, in which Cordelia is dead and King Lear is grieving over her dead body.

During rehearsals, the Applicant crouched down next to the Complainant actina as a

father grieving the loss of his daughter’s life, This scene is not blocked out {which

means that there was no choreography mandated for the scene). Prior to this

occasion when rehearsing this scene the Applicant had usually surveyed the

Complainant’s (as Cordelia’s) dead body and then touched her in the scene on the

face and arm reflective of a grieving father standing over his beloved and dead

daughter. On this occasion the Complainant was lyina on the floor on her back and

she had her eyes closed when she heard people watching the rehearsal (which

included members of the cast and the Sydney Theatre Company’s direction team)

laughing. When the Complainant opened her eves she saw the Applicant hovering

his hands over her torso and pretending to caress or stroke her upper torso. The

Applicant then made groping gestures in the air with two cupped hands, which

gestures were intended to simulate and did in fact simulate him agroping and

fondling the Complainant’s breasts. In so conducting himself, the Applicant:

15.1 intended to mock the Complainant for his own amusement and that of others

and did in fact so mock her;

15.2 intended to depict himself as engaging in the sexual molestation of the

Complainant whilst she was lying prostrate and therefore vulnerable and did

in fact so depict himself;

15.3 intended to depict the Applicant as a sexual obiject and did in fact so depict

her;
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15.4 intended to project to members of the cast and to the Sydney Theatre

Company’s direction team that that depiction was a matter of humour and did

in fact project that to them;

15.5 knew that, upon discovering the way in which he had conducted himself, the

Complainant would be uncomfortable and embarrassed and that that

discomfort and embarrassment related to her sexuality and his conduct did in

fact make the Complainant feel uncomfortable and embarrassed in a way

which related to her sexuality;

15.6 engaged in conduct of a kind in which only a pervert would engage:

15.7 engaged in sexually predatory behaviour.

The Applicant’s state of mind as alleged above is to be inferred from the conduct in

which he engaged (as alleged above) in the circumstances in which he engaged in

that conduct (as alleged above). This is also to be inferred from the whole of the
conduct alleged in paragraphs 15, 16, 17, 18, 19, 22 and 23.

During the rehearsal period (from about 12 October 2015 to 23 November 2015),

the Applicant reqularly made comments or jokes about the Complainant or her body

which contained sexual innuendo. This conduct often occurred in the presence of

members of the cast and crew. In so conducting himself, the Applicant:

16.1 intended to mock the Complainant for his own amusement and that of others

and did in fact so mock her;

16.2 intended to depict the Applicant as a sexual object and did in fact so depict

her;

16.3 intended to project to members of the cast and to the Sydney Theatre

Company’s direction team that that depiction was a matter of humour and did
in fact project that to them:

16.4 knew that such conduct would make the Complainant feel uncomfortable and

embarrassed and that that discomfort and embarrassment related to her

sexuality and his conduct did in fact make the Complainant feel uncomfortable

and embarrassed in a way which related to her sexuality;

16.5 engaged in conduct of a kind in which only a pervert would engage.

The Applicant’s state of mind as alleged above is to be inferred from the conduct in
which he engaged (as alleged above) in the circumstances in which he engaged in
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that conduct (as alleged above). This is also to be inferred from the whole of the
conduct alleged in paragraphs 15, 16, 17, 18, 19, 22 and 23.

During rehearsal period the Applicant reqgularly (every few days) make lewd

gestures in the Complainant’s direction. On a number of occasions this comprised

the Applicant looking at the Complainant, sticking his tongue out and licking his lips

and using his hands to grope the air like he was fondling the Complainant’s hips or
breasts. In so conducting himself, the Applicant:

17.1 intended to mock the Complainant for his own amusement and that of others

and did in fact so mock her;

17.2 intended to depict himself as engaging in the sexual molestation of the

Complainant and did in fact so depict himself:

17.3 intended to depict the Applicant as a sexual object and did in fact so depict

her;

17.4 knew that such conduct would make the Complainant feel uncomfortable and

embarrassed and that that discomfort and embarrassment related to her

sexuality and his conduct did in fact make the Complainant feel uncomfortable

and embarrassed in a way which related to her sexuality and in fact made her
feel overwhelmed;

17.5 engaged in conduct of a kind in which only a pervert would engage;

17.6 engaged in sexually predatory behaviour.

The Applicant’s state of mind as alleged above is to be inferred from the conduct in

which he engaged (as alleged above) in the circumstances in which he engaged in

that conduct (as alleged above). This is also to be inferred from the whole of the
conduct alleged in paragraphs 15, 16, 17, 18, 19, 22 and 23.

In around November 2015, in an interview with Elissa Blake of the Sydney Morning

Herald the Applicant described having a “stage-door Johnny crush” on the

Complainant. The phrase “stage-door Johnny” refers to a man who frequents a

theatre for the purpose of courting an actress or chorus girl. In so conducting

himself, the Applicant:

18.1 intended to depict the Applicant as a sexual object rather than as a serious

actress skilled in her craft and did in fact so depict her:
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18.2 knew that such conduct would make the Complainant feel uncomfortable,

embarrassed and compromised and his conduct did in fact make the

Complainant feel uncomfortable, embarrassed and compromised.

The Applicant’s state of mind as alleged above is to be inferred from the conduct in

which he engaged (as alleged above) in the circumstances in which he engaged in

that conduct (as alleged above). This is also to be inferred from the whole of the
conduct alleged in paragraphs 15, 16, 17, 18, 19, 22 and 23.

In or around the period from 24 to 27 November 2015, during the performances in

front of an audience before opening night (called previews), the Applicant and the

Complainant were on stage acting the scene in which King Lear grieves over the

body of his dead daughter, Cordelia. During that scene whilst playing dead on

stage, the Applicant departed from the way in which the scene had previously been

performed, in that the Applicant did not touch the Complainant’s hand and face as

had been repeatedly rehearsed but rather the Applicant moved his hand so that it

traced down the Complainant’s torso and across the side of her right breast. In so

conducting himself, the Applicant:

19.1 acted without the consent of the Complainant and knew that to be so:

19.2 knew that, with an audience present, the Complainant could not practicably

do anything to prevent him engaaing in such conduct:

19.3 intended to treat the Applicant as a sexual object and did in fact so treat her:

19.4 knew that such conduct would make the Complainant feel uncomfortable and

embarrassed and that that discomfort and embarrassment related to her

sexuality and his conduct did in fact make the Complainant feel uncomfortable

and embarrassed in a way which related to her sexuality:

19.5 knew that his conduct amounted to a violation of the Complainant’s bodily

integrity and sexual autonomy, as was the fact:

19.6 engaged in conduct of a kind in which only a pervert would engaage:

19.7 engaged in sexually predatory behaviour.

The Applicant’s state of mind as alleged above is to be inferred from the conduct in

which he engaged (as alleged above) in the circumstances in which he engaged in

that conduct (as alleged above). This is also to be inferred from the whole of the
conduct alleged in paragraphs 15, 16, 17, 18, 19, 22 and 23.
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During a cast meeting on the evening following the preview performance referred to
in the preceding paragraph the director of the Production, Neil Armfield, gave the

Applicant a ‘note’ (being an oral direction as to how a scene was to be performed),

in substance that the Applicant should make the scene where he is grieving over

Cordelia’s dead body more “paternal” as it was becoming creepy and unclear.

Mr Armfield further directed the Applicant not to stroke the Complainant’s body but

to place his hand lightly on the side of her face and arm instead.

Commencing from the time the Production started in the theatre during the

technical production and preview weeks, the Complainant was required to stand on

a chair backstage in the wings so that the Applicant could pick her up and carry her

onto the stage playing the dead body of Cordelia in the last scene of the play. The

action for the lift was mechanical and involved the Complainant standing on the

chair with the Applicant standing beside her and waiting for their cue (Edgar’s line

‘Haste thee, for thy life!”). Once the cue was heard the practice was that the

Complainant would put her right arm around the Applicant’s neck, the Applicant

would hold both of his arms out in front of his body and the Complainant would sit

in the Applicant’s arms. The practice was that, while the Complainant was waiting

in the wings, the Applicant would stand next to her and wait until the cue was

heard.

On one occasion in or around the period between 14 and 26 December 2015, during

the final weeks of the Production, the Complainant was standing on the chair in the

prompt side wings (backstage and in the dark) ready to be carried by the Applicant

on to stage for the final scene. The Applicant was standing next to her.

Approximately one minute before the cue the Applicant placed his hand on the

Complainant’s lower back above her shirt. The Applicant then moved his hand from

above her shirt to under her shirt and moved his hand along the waistline of the

Complainant’s jeans brushing across the skin of the Complainant’s lower back. The

Applicant’s touch on the Complainant’s skin was light in pressure, slow and (it is to

be inferred from the nature of the conduct alleged above) deliberate and lasted for

about 20 to 30 seconds. When the cue was given the Applicant stopped touching

the Complainant’s lower back, squeezed her hand and went into the mechanical

action for the lift. In so conducting himself, the Applicant:

22.1 knew that, given that the two actors were about to go on stage and that

sound readily carries in a theatre and that anything said by the Complainant

might be overheard by the audience, the Complainant could not practicably do

anything to prevent him engaging in such conduct;

22.2 intended to treat the Applicant as a sexual object and did in fact so treat her;
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22.3 knew that such conduct would make the Complainant feel uncomfortable and

embarrassed and that that discomfort and embarrassment related to her

sexuality and his conduct did in fact make the Complainant feel uncomfortable

and embarrassed in a way which related to her sexuality:

22.4 knew that his conduct amounted to a violation of the Complainant’s bodily

integrity and sexual autonomy, as was the fact;

22.5 engaged in conduct of a kind in which only a pervert would engage:

22.6 engaged in sexually predatory behaviour.

The Applicant’s state of mind as alleged above is to be inferred from the conduct in

which he engaged (as alleged above) in the circumstances in which he engaged in

that conduct (as alleged above). This is also to be inferred from the whole of the
conduct alleged in paragraphs 15, 16, 17, 18, 19, 22 and 23.

On one occasion in or around the period from 4 to 9 January 2016 during the last

week of performance of the Production, the Complainant was standing on a chair

waiting to be carried on stage for the same scene as that referred to immediately

above. The Applicant started to touch her lower back again on top of her shirt,

gently rubbing his fingers over the Complainant’s lower back from right to left. In

so conducting himself, the Applicant:

23.1 intended to treat the Applicant as a sexual object and did in fact so treat her:

23.2 knew that such conduct would make the Complainant feel uncomfortable and

embarrassed and that that discomfort and embarrassment related to her

sexuality and his conduct did in fact make the Complainant feel uncomfortable

and embarrassed in a way which related to her sexuality:

23.3 knew that his conduct amounted to a violation of the Complainant’s bodily

integrity and sexual autonomy, as was the fact:

23.4 engaged in conduct of a kind in which only a pervert would engage:

23.5 engaged in sexually predatory behaviour.

The Applicant’s state of mind as alleged above is to be inferred from the conduct in

which he engaged (as alleged above) in the circumstances in which he engaged in

that conduct (as alleged above). This is also to be inferred from the whole of the
conduct alleged in paragraphs 15, 16, 17, 18, 19, 22 and 23.




24.

25.

26.

27.

28.

11

On 10 June 2016 the Applicant sent a text message to the Complainant in which he

stated that he thinks of her “*more than is socially appropriate”.

The conduct referred to in paragraphs 15 to 19 and 22 to 24 above was

inappropriate, and scandalously so, in a workplace, nhamely the Sydney Theatre
Company.

In or about April 2016, the Complainant made a complaint to the Sydney Theatre

Company about the Applicant's conduct towards her during the Production.

Following the complaint, the Sydney Theatre Company decided that it would never

work with the Applicant again.

The Respondents rely upon the following particulars in support of the substantial

truth of the following imputations:

28.1 As to the imputation set out in sub-paragraph 4(a) of the Statement of Claim

("the applicant had engaged in scandalously inappropriate behaviour in the
theatre"): particulars 14 to 23 and 25 to 27 above.

28.2 As to the imputation set out in sub-paragraphs 4(b) and 5(b) of the

Statement of Claim ("the applicant had behaved in inappropriate behaviour of

a sexual nature in the theatre”): particulars 14 to 23 and 25 to 27 above.

28.3 As to the imputation set out in sub-paragraph 5(a) of the Statement of Claim

("the applicant had committed sexual assault in the theatre"): particulars 14,
19 and 20 above.

28.4 As to the imputation set out in sub-paragraphs 7(a), 8(a), 10(e) and 11(e) of

the Statement of Claim ("the applicant is a pervert™): particulars 14 to 24 and
26 to 27 above,

28.5 As to the imputation set out in sub-paragraphs 7(b), 8(b), 10(b) and 11(b) of

the Statement of Claim ("the applicant behaved as a sexual predator while

working on the Sydney Theatre Company’s production of King Lear"):
particulars 14 to 23 and 26 to 27 above.

28.6 As to the imputation set out in sub-paragraphs 7(c), 8(c), 10(c) and 11(c) of
the Statement of Claim ("the applicant engaged in inappropriate behaviour of
a sexual nature while working on the Sydney Theatre Company’s production
of King Lear"): particulars 14 to 23 and 25 to 27 above.
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28.7 As to the imputation set out in sub-paragraphs 7(d) and 8(d) of the
Statement of Claim ("The applicant, a famous actor, engaged in inappropriate

behaviour against another person over several months while working on the

Sydney Theatre Company's production of King Lear"): particulars 14 to 23
and 25 to 27 above.

28.8 As to the imputation set out in sub-paragraphs 10(a) and 11(a) of the

Statement of Claim ("the applicant had committed sexual assault while

working on the Sydney Theatre Company's production of King Lear"):

particulars 14, 19 and 20 above.

28.9 As to the imputation set out in sub-paragraphs 10(d) and 11(d) of the

Statement of Claim ("The applicant, an acting legend, had inappropriately

touched an actress while working on the Sydney Theatre Company's
production of King Lear"): particulars 14, 19 to 23 and 25 to 27 above.

28.10 As to the imputation set out in sub-paraaraphs 10(f) and 11(f) of the

Statement of Claim ("The applicant's conduct in inappropriately touching an

actress during King Lear was so serious that the Sydney Theatre Company

would never work with him again"): particulars 14, 19 to 23 and 25 to 27

above.
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MITIGATION OF DAMAGES

If (which is denied) the Applicant suffered any damage as a result of the publication
of the matters complained of and/or the imputations pleaded in paragraphs 4, 5, 7,
8, 10 and 11 of the Statement of Claim, then the Respondents intend to rely upon

the following facts and matters in mitigation of such damage:

(a) the substantial truth of the imputations in sub-paragraphs 4(a), 4(b), 5(a),
5(b), 7(a), 7(b), 7(c), 7(d), 8(a), 8(b), 8(c), 8(d), 10(a), 10(b), 10(c), 10(d),
10(e), 10(f), 11(a), 11(b), 11(c), 11(d), 11(e) and 11(f) of the Statement of

Claim (or so many of them as are established by the Respondents to be

substantially true);

(b) the facts, matters and circumstances proven in evidence in support of the
defences pleaded in this Defence;

(c) the circumstances in which it is proved the matters complained of were
published;

(d) the background context to which (ba) to (c) above comprised.
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Lawyer for the Respondents

This pleading was prepared by Robert James Todd and Nicholas James Perkins, lawyers, and

settled by Tom Blackburn SC and Lyndelle Barnett of counsel.
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