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Form 19
Rule 9.32

Originating application starting a representative proceeding under
Part IVA of the Federal Court of Australia Act 1976

No. of 2023
Federal Court of Australia

District Registry: Western Australia

Division: General

by his litigation representative ||} ] 2nd another named in
the Schedule

Applicant

State of Western Australia
Respondent

To the Respondent

The Applicants apply for the relief set out in this application.

The Court will hear this application, or make orders for the conduct of the proceeding, at the
time and place stated below. If you or your lawyer do not attend, then the Court may make

orders in your absence.

You must file a notice of address for service (Form 10) in the Registry before attending Court or

taking any other steps in the proceeding.

Time and date for hearing:

Place: Peter Durack Commonwealth Law Courts, Building 1, Victoria Avenue, Perth
Western Australia 6000

The Court ordered that the time for serving this application be abridged to

Date:

Signed by an officer acting with the authority
of the District Registrar

Filed on behalf of (name & role of party) Apblicants

Law firm (if applicable) =~ _Levitt Robinson - =y "

Tel (02)9286 3133 Fax  (02) 9283 0005

Email _slevitt@levittrobinson.com

Address for service Cl- Levitt Robinson, Ground Floor, 162 Goulburn Street, Surry Hills, NSW,
2010

[Form approved 01/08/2011)



Representative action

il

The Applicants bring this proceeding on their own behalf and as representative parties
pursuant to Part IVA of the Federal Court of Australia Act 1976 (Cth).

The Applicants and the Group Members are persons who:

(a)

(b)

are, or have been at any time between 13 July 2022 to 6 March 2023 (the

Relevant Period), detained in Unit 18 at Casuarina maximum security adult

prison, which was declared to be a detention centre under section 13 of the
Young Offenders Act 1994 (WA) (YO Act); and

while in detention, suffered or claim to have suffered:

(i)

(ii)

unlawful disability discrimination under one or more of sections 5, 6 22, 24,
31 and 123 of the Disability Discrimination Act 1992 (Cth) (DDA); and/or

unlawful age discrimination under one or more of sections 14, 15, 26, 28
and 57 of the Age Discrimination Act 2004 (Cth) (ADA),

by an act or omission of:

(iii)

(iv)

(v)

the Minister of the Crown in right of Western Australia who was, during the
Relevant Period, responsible for the administration of the YO Act

(Minister);

the chief executive officer of the department of the Government of Western
Australia that was, during the Relevant Period, principally assisting the

responsible Minister in the administration of the YO Act (CEO);

a superintendent of a detention centre at any time during the Relevant
Period who was performing, or purporting to perform, the functions of a
superintendent under the YO Act in respect of a detention centre at the

relevant time (Superintendent); and/or

an officer performing functions under the YO Act in respect of a detention

centre or a person purporting to perform those functions (Officer).



Details of claim and remedies sought

On the grounds stated in the accompanying affidavit of Stewart Levitt sworn on 5 May 2023 and

the accompanying complaint, the Applicants, on their own behalf and on behalf of the Group

Members, seek the relief set out in A and B, below.

A

Relief under s 46PO(4) of the Australian Human Rights Commission Act 1975 (Cth)
(AHRCA)

A declaration that, during the Relevant Period, the Minister, the CEO, Superintendents
and/or Officers engaged in unlawful disability discrimination under sections 5, 6, 22, 24
and 31 of the DDA in relation to the Applicants and the Group Members for which the

Respondent is vicariously liable.

A declaration that, during the Relevant Period, the Minister, the CEO, Superintendents
and/or Officers engaged in unlawful age discrimination under sections 14, 15, 26 and 28
of the ADA in relation to the Applicants and the Group Members for which the

Respondent is vicariously liable.

Orders requiring the Respondent to pay to the Applicants and to Group Members
damages by way of compensation for loss and damage suffered by the Applicants and
Group Members because of the unlawful disability discrimination referred to paragraph

A1 above.

Orders requiring the Respondent to pay to the Applicants and to Group Members
damages by way of compensation for loss and damage suffered by the Applicants and
Group Members because of the unlawful age discrimination referred to paragraph A2

above.

Such further or other orders under the AHRCA, including orders for costs and interest,
as the Court thinks fit.

Other relief

Costs

Such further or other orders, including orders for interest, as the Court thinks fit.



Questions common to claims of group members

The questions of law or fact common to the claims of the Group Members are:

1.

Whether the Minister, the CEO, Superintendents and/or Officers engaged in unlawful
disability discrimination under sections 5, 6, 22, 24 and 31 of the DDA in relation to the

Group Members.

Whether the Minister, the CEO, Superintendents and/or Officers engaged in unlawful
age discrimination under sections 14, 15, 26 and 28 of the ADA in relation to the Group

Members.

Whether the Respondent is vicariously liable for the unlawful disability discrimination
referred to in question 1.

Whether the Respondent is vicariously liable for the unlawful age discrimination referred

to in question 2.

Claim for interlocutory relief

The Applicants also claim interlocutory relief.

1.

Pursuant to rule 9.63 of the Federal Court Rules 2011 (Cth) (FCR):

(a) I s 2rrointed as the litigation representative of || G

in this proceeding with effect from the date of the filing of the originating

application on 5 May 2023.

(b) I s 2rrointed as the litigation representative of [ in this

proceeding with effect from the date of the filing of the originating application on 5
May 2023.

In the transcript of any hearings in this proceeding and in any documents filed and oral
submissions made in this proceeding, references to the Applicants must be anonymised

as follows:

(a)  The Interested Person, being the father of [ EEEEEIEGEGEGEGEGEGEGEGENENEE

(b)  The person sought to be appointed as the litigation representative of i
s S— e |

(c) The Interested Person, being the mother and being the person sought to be

appointed as the litigation representative of ||| GGG



Legislation

The Applicants claim that the disability discrimination complained of is unlawful under sections
5, 6, 22, 24, 31 and 123 of the DDA.

The Applicants claim that the age discrimination complained of is unlawful under sections 14,
15, 26, 28 and 57 of the ADA.

Accompanying documents

On 30 September 2022, the Applicants lodged a representative complaint with the Australian
Human Rights Commission (AHRC) in which they alleged that their treatment in the newly
gazetted juvenile detention centre located at Casuarina maximum security adult prison, Unit 18,
Prison, breached, among other things, the DDA and the ADA. A copy of the complaint is

annexed hereto.

The notice of termination of the complaint was given by the delegate of the President of the

AHRC on 6 March 2023. This, and the delegate’s reasons for the decision, is annexed hereto.

Extension of time
Date of issue of notice under section 46PH(2) of the Australian Human Rights Commission Act
1986 (Cth): 6 March 2023.

An extension of time under the Australian Human Rights Commission Act 1986 (Cth) is not

required.

Applicants’ addresses
The Applicants’ address for service is:

Place: Levitt Robinson
Ground Floor, 162 Goulburn Street
Surry Hills< NSW, 2010

Email: slevitt@levittrobinson.com

The Applicants’ addresses are:
C/- Levitt Robinson
Ground Floor, 162 Goulburn Street
Surry Hills NSW, 2010



Service on the Respondent

It is intended to serve this application on the Respondent and on the Applicants in this
proceeding (being the affected persons under a legal incapacity, ||} 27< N
[F3=_s&)

Date: 9 May 2023

Stewart
Lawyer for the Applicants



SCHEDULE OF PARTIES

First Applicant: R o) his litigation representative |GGG
Second Applicant: [ by his litigation representative || G






NOTICE OF TERMINATION

Issued under section 46PH(2) of the Australian Human Rights Commission Act 1986
(Cth) (AHRCA).

This complaint alleging unlawful discrimination under the Racial Discrimination Act 1975
(Cth), Disability Discrimination Act 1992 (Cth) and the Age Discrimination Act 2004 (Cth) has
been terminated under section 46PH(1B)(b) of the AHRCA on the ground that | am
satisfied that there is no reasonable prospect of the matter being settled by conciliation.

Section 46P0O(1) of the AHRCA provides that if a complaint has been terminated under
section 46PH(1B)(b) of the AHRCA, an affected person may make an application to the
Federal Circuit and Family Court of Australia (FCFCOA) or the Federal Court of Australia
(FCA) alleging unlawful discrimination by one or more of the respondents to the
terminated complaint.

The FCFCOA and FCA can award costs against either party in proceedings under section
46P0 of the AHRCA.

Any application to the court must be made within 60 days of the date on this Notice of
Termination.

Reasons for this decision are provided in Attachment A.
A copy of the complaint is provided at Attachment B.

DATED 6 March 2023,

I“_-“‘.T'CL""A 1. e T —

Jodie Ball
Delegate of the President









of Western Australia (Department of Justice).” In the circumstances, | consider that
the correct respondent entity is the Department of Justice.

Therefore, as noted above, the complaint has been accepted and progressed as
a complaint against the State of Western Australia (Department of Justice) only.

Other issues raised in the complaint

The complaint documents also make reference to alleged breaches of human
rights under the Convention on the Rights of the Child (CRC), the Convention on the
Rights of Persons with Disabilities (CRPD), the International Covenant on Civil and
Political Rights (ICCPR), the International Covenant on Economic, Social and Cultural
Rights (ICESCR), the Convention Against Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment (CAT), the Universal Declaration on Human
Rights (UDHR), the United Nations Declaration on the Rights of Indigenous Peoples
(UNDRIP), and the UN Guiding Principles on Business and Human Rights (UNGPs).
However, as explained in the Commission's email of 11 October 2022, these
claims were not accepted as a complaint alleging a breach of human rights under
the human rights provisions in the Australian Human Rights Commission Act 1986
(Cth) (AHRCA) because:

« The Commission can only consider complaints about alleged breaches of
human rights under the international human rights instruments scheduled to,
or declared under, AHRCA, where the alleged act was done by, or on behalf of,
the Commonwealth.

e The |ICESCR, CAT, UDHR, UNDRIP and the UNGPs are not scheduled to, or
declared under, the AHRCA.

« While the CRC, CRPD and the ICCPR are scheduled to, or declared under, the
AHRCA, the Commission has no power to inquire into alleged breaches of
human rights under these instruments by a state government entity, such as
the Department. There is no information before the Commission that
supports that the alleged acts by the Department could be said to be done on
behalf of the Commonwealth.

The complaint documents also refer to breaches of the YO Act. As previously
advised, the Commission does not administer the YO Act.



My decision

Under section 46PH(1B)(b) of the AHRCA, the President must terminate a
complaint if satisfied that there is no reasonable prospect of the matter being
settled by conciliation.

The Commission asked the parties to advise of their views regarding conciliation.
In summary, the following information has been provided to the Commission:

e Ina letter dated 11 November 2022, the SSO noted that the State of Western
Australia (the State) was not in a position to form a view about the prospects
of conciliation. The SSO expressed concerns about the manner in which the
complaint was drafted. The SSO advised that it raised these concerns with
your office on 24 October 2022 and that in its letter of 7 November 2022, it
requested your office to indicate if your office intended to respond to the
deficiencies in the complaint, as identified in its letter.

« Ina letter dated 28 November 2022", your office responded to the SSO's letter
of 7 November 2022. In the letter, your office opined that the Named
Complainants’ perspective was that the complaint was capable of conciliation
in its current form. The letter also set out the basis on which your office was
instructed to resolve the complaint (the Offer). The Offer remained open for
14 days from the date of the letter at which point it was to lapse.

» Ina letter dated 13 December 2022, your office advised the Commission that,
as the SSO did not respond to your office’s letter of 28 November 2022, the
Named Complainants accepted that there were no prospects of the complaint
being conciliated and requested that the complaint be terminated so that the
matter could proceed to Court,

* |n an email of 16 December 2022, the SSO advised the Commission that in the
circumstances, the State was of the view that it would be appropriate for the
complaint to be terminated.

e In aletter dated 16 December 2022, your office advised the Commission that
your office appeared before her Honour Justice Banks-Smith in the Federal
Court at Perth and that orders were made on the same date effectively nunc
pro tunc appointing Litigation Guardians to represent all five Named
Complainants. Your office also advised that “Consent Orders for Discovery were
made permitting the medical records of the [Named Complainants] to be

' Your office provided a copy of this letter in an email to the Commission on 13 December 2022.



examined by forensic psychiatric experts ..., whose reports are likely to chrystallize
[sic] and focus on, the very matters with respect to which the Respondent is
seeking greater particularity concerning the Complainants’ disabilities and the
nature and effect of the Respondents’ discrimination”. Your office submitted that
it would be "inappropriate to terminate the complaint at this point as it would be
pre-judging the outcome of the steps which the Court has permitted [your office] to
put in process”, | note that SSO was copied into this correspondence.

= Inanemail of 29 December 2022, the SSO advised the Commission that “the
respondent remains of the view that in all the circumstances of this matter the
complaint should be terminated". | note that your office was copied into this
email.

* On 18 January 2023, the SSO emailed the Commission a copy of its letter to
your office dated 28 December 2022, responding to your office’s letter of 16
December 2022. In the same email, which your office was copied into, the
SSO advised that “we consider the appropriate course is for the complaint in
Commission to be terminated and the parties’ and the Court's resources be
focussed on the substantive matter”.

» Ina letter dated 19 January 2023, your office stated, among other things, that
“the decision as to whether to terminate the complaint should be reserved until 1
March 2023. This will allow the parties time to properly consider the merits of
conciliation”. | note that SSO was copied into this correspondence.

e In a letter dated 30 January 2023, the SSO wrote to your office setting out the
Respondent’s reasons as to why it “remains of the view that there is no prospect
of the matter being settled by conciliation and the complaint should be terminated
to enable the substantive issues to be contested, should the Applicants choose to
do so". | note that the Commission was copied into this correspondence.

+ |na letter dated 1 March 2023, your office wrote to the Commission stating,
among other things, that “[t]he parties have now agreed that there are no
prospects of the complaint being successfully conciliated before the Commission
and so the complaint should be terminated pursuant to s46PH(1B)(b) of the
[AHRCAT". | note that the SSO was copied into this correspondence.

In all the circumstances, | have decided to terminate the complaint under section
46PH(1B)(b) of the AHRCA, as | am satisfied that there is no reasonable prospect
of the matter being settled by conciliation.



Possible further action

The AHRCA says that after a complaint is terminated, the person(s) affected by
the alleged discrimination may be able to apply to the Federal Circuit and Family
Court of Australia (FCFCOA) or the Federal Court of Australia (FCA) to have the
allegations decided by the court.

If the Named Complainants and/or the class members apply to the FCFCOA or
the FCA, they will need to attach the following documents to the application:

« the enclosed Notice of Termination;
e this letter (Attachment A); and
« the enclosed copy of the complaint (Attachment B).

Any application to the court must be made within 60 days of the date on the
Notice of Termination.

If a matter proceeds to court, the FCFCOA and FCA can award costs against either
party. Information about the court or the court process is available from a court
registry or from its websites at www.fcfcoa.gov.au and www.fedcourt.gov.au.

Please provide a copy of this letter to your clients for their records.

Yours sincerely

L)

Jodie Ball
Delegate of the President






If you are complaining on behalf of someone else, please provide the following
details about this person.

Title:

Other persons matching the description of "Group Members"

appearing at Annexure A

First name:
Last name;
Address:
Suburb:

State/Territory:

Postcode:

What is their relationship to you?

Please advise if they need assistance to participate in the complaint process and the

kind of assistance they need:

If someone is assisting you with the complaint, for example, a legal
representative, advocate or union representative, please provide the following
details about this person. *

Title:

First name:
Last name:
Position:
Organisation:
Address:
Suburb:

State/Territory:

Postcode:
Email:
Phone (BH):
Mobile:

Fax:

i B Bl i~

Mr

Stewart

Levitt

Solicitor

Levitt Robinson

Ground Floor, 162 Goulburn Street
Surry Hills

NSW

2010

slevitt@levittrobinson.com; dlevitt@levittrobinson.com
(02) 9286 3133

0406 252 404

(02) 9283 0005

Please advise if they need assistance to participate in the complaint process and the

kind of assistance they need:
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Part B — Who is the complaint about? *

Respondent 1 *

Name of person or organisation. The Department of Justice
ABN of organisation (if relevant).

Address; Department of Justice Head Office. David Malcolm Justice
Centre, Level 23, 28 Barrack Street

Suburb: Perth

State/Territory: Western Australia

Postcode: 6000

Email.

Phone (BH): 13 67 57/ (08) 9264 1600

Mobile:

Fax:

TFFY;

What is your relationship to this respondent? Government Department in charge of
the Complainant while in its custody and under its care and control.
Respondent 2 *

Name of person or organisation: The Department of Corrective Services
ABN of organisation (if relevant):

Address: Department of Justice Head Office, David Malcolm Justice
Centre, Leve| 23, 28 Barrack Street

Suburb: Perth

State/Territory: Western Australia

Postcode: 6000

Email:

Phone (BH): 13 67 57/ (08) 9264 1600

Mobile:

Fax:

TG

What is your relationship to this respondent? Government Department in charge of
the Complainant while in its custody and under its care and control.
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Note: If you are complaining about mare than two people or organisations, please
provide information about each additional person or organisation, (see attached
sheet with details of additional Respondents)

Part C — What are you complaining about? *

For information about the types of complaints the Commission can consider, please
go to https.//www.humanrights.gov.au/complaints/complaint-guides/information-

people-making-complaints,

| am complaining because | believe:
(Please select at least one reason below)

| have been discriminated against because of my
B Age
What is your age? Please refer to Annexure A
Disability
What is your disability? Please refer to Annexure A
[[]  Association with a person with a disability
What is the person’s disability?
] Status as a person with a disability who uses an assistance animal or
disability aid or has a carer
[] Sex
What is your sex?
[ Pregnancy
[]  Breastfeeding
[]  Marital or relationship status
What is your marital or relationship status?
[]  Family responsibilities
]  Sexual orientation
What is your sexual orientation?
[]  Gender identity
What gender do you identify as?
[] Intersex status
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Race (this includes colour, national origin, descent or ethnic origin)
What is your race/national or ethnic origin/descent? Please refer to

Annexure A
] | have been sexually harassed
] | have experienced racial hatred

What is your race/national or ethnic origin/descent?

[]  1have been discriminated against in my employment because of my

[]  Trade union activity

[ ]  Criminal record
What is your criminal record?

[] Religion
What is your religion?

[] Political opinion
What is your political opinion?

My human rights have been breached by a Commonwealth government
body.

I have been victimised because | made, or tried to make, a complaint
about discrimination

When did the alleged event(s) happen? Please refer to Annexure A

Note: The President of the Commission can decide not to investigate into a complaint
alleging unlawful discrimination where the complaint is lodged more than six months
after the alleged events(s) happened. If the event(s) being complained about
happened more than six months ago, please explain the reasons for the delay in
making a complaint to the Commission.

For complaints alleging human rights breaches and discrimination in employment
under the ILO Convention, the relevant time frame is twelve months.

Reason(s) for delay: Please refer to Annexure A

What happened?

Describe the event(s) that you want to complain about. We need to know what you
say happened, where it happened and who was involved Please give us all the
dates and other details that you can remember.

If you are complaining about employment, please tell us when you commenced
employment, your job title and whether you are still employed.

Please refer to Annexure A
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Supporting documents

Please attach copies of any documents that support the claims in your complaint. For
example - letters, separation certificate, doctors certificate. If you cannot do this,
please tell us about the documents or ather information and how this information can
be obtained.

Please refer to Annexure A

How do you think this complaint could be resolved?

For example, a complaint may be resolved with an agreement that a respondent will
change its procedures, introduce training or policies on anti-discrimination, take other
action to prevent possible discrimination and/or by payment of compensation.

Please refer to Annexure A

Have you made a complaint to another organisation?

For example, a state anti-discrimination or equal opportunity agency, a worker's
compensation agency, an ombudsman or the Fair Work Commission.

[0 Yes

If yes, you must provide the name of the agency, the date the complaint
was made, the status of the complaint, or outcome of the complaint.
Please also attach copies of relevant documents, including a copy of
your complaint and any letters you have received from the agency.

B No
Were you referred to the Commission by another organisation?

If so, what organisation?

Part D — Lodging the complaint * *

Please send the complaint form to the Commission by’

Post: Australian Human Rights Commission
GPO Box 5218
Sydney NSW 2001

Fax: 029284 9611

Email: complaints@humanrights gov au

(i/”
Signature. ¢;L7‘\‘
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If you are complaining on behalf of someone else, please provide the following
details about this person.

Title:

Other persons matching the description of "Group Members"

appearing at Annexure A

First name:
Last name:
Address:
Suburb:

State/Territory:

Postcode:

What is their relationship to you?

Please advise if they need assistance to participate in the complaint process and the

kind of assistance they need:

If someone is assisting you with the complaint, for example, a legal
representative, advocate or union representative, please provide the following
details about this person.*

Title:

First name:
Last name:
Position:
Organisation:
Address:
Suburb:

State/Territory:

Postcode:
Email.
Phone (BH):
Mabile:

Fax:

TTY:

Mr

Stewart

Levitt

Solicitor

Levitt Rabinson

Ground Floor, 162 Goulburn Street
Surry Hills

NSW

2010

slevitt@levittrobinson com; dlevitt@levittrobinson.com
(02) 9286 3133

0406 252 404

(02) 9283 0005

Please advise if they need assistance to participate In the complaint process and the

kind of assistance they need:
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Part B — Who is the complaint about? *

Respondent 1 *

Name of person or organisation: The Department of Justice
ABN of arganisation (if relevant)

Address:; Department of Justice Head Office. David Malcolm Justice
Centre, Level 23, 28 Barrack Street

Suburb: Perth

State/Territory: Western Australia

Postcode: 6000

Email:

Phone (BH): 13 67 57/ (08) 9264 1600

Mobile:

Fax.

| &

What is your relationship to this respondent? Government Department in charge of
the Complainant while in its custody and under its care and control.
Respondent 2 *

Name of person or organisation. The Department of Corrective Services

ABN of organisation (if relevant):

Address: Department of Justice Head Office, David Malcolm Justice
Centre, Level 23, 28 Barrack Street

Suburb: Perth

State/Territory: Western Australia

Postcode: 6000

Email:

Phone (BH): 13 67 57/ (08) 9264 1600

Mobile:

Fax:

SRR

What is your relationship to this respondent? Government Department in charge of

the Complainant while in its custody and under its care and control.
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Note: If you are complaining about more than two people or organisations, please
provide infarmation about each additional person or organisation. (see attached
sheet with details of additional Respondents)

Part C — What are you complaining about? *

For information about the types of complaints the Commission can consider, please
go to https://www humanrights.gov au/complaints/complaint-guides/information-
people-making-complaints.

| am complaining because | believe:
(Please select at least one reason below)

BJ I have been discriminated against because of my

< Age
What is your age? Please refer to Annexure A

Disability
What is your disability? Please refer to Annexure A

Association with a person with a disability
What is the person's disability?

Status as a person with a disability who uses an assistance animal or
disability aid or has a carer

Sex
What is your sex?

Pregnancy
Breastfeeding

Marital or relationship status
What is your marital or relationship status?

Family responsibilities

Sexual orientation :
What is your sexual orientation?

Gender identity
What gender do you identify as?

i B e (R 2 R Y A 1 S 1 S S (S G (R i (R

Intersex status
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Race gthis includes colour, national origin, descent or ethnic origin)
What is your race/national or ethnic origin/descent? Please refer to

Annexure A
[[] Ihave been sexually harassed
] | have experienced racial hatred

What is your race/national or ethnic origin/descent?

] | have been discriminated against in my employment because of my

[]  Trade union activity

[ ]  Criminal record
What is your criminal record?

[] Religion
What is your religion?

(]  Political opinion
What is your political opinion?

My human rights have been breached by a Commonwealth government
body.

[] Ihave been victimised because | made, or tried to make, a complaint
about discrimination

When did the alleged event(s) happen? Please refer to Annexure A

Note: The President of the Commission can decide not to investigate into a complaint
alleging unlawful discrimination where the complaint is lodged more than six months
after the alleged events(s) happened. If the event(s) being complained about
happened more than six months ago, please explain the reasons for the delay in
making a complaint to the Commission.

For complaints alleging human rights breaches and discrimination in employment
under the ILO Convention, the relevant time frame is twelve months.

Reason(s) for delay: Please refer to Annexure A

What happened?

Describe the event(s) that you want to complain about. We need to know what you
say happened, where it happened and who was involved Please give us all the

dates and other details that you can remember.

If you are complaining about employment, please tell us when you commenced
employment, your job title and whether you are still employed.

Pleass refer to Annexure A
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Supporting documents

Please attach copies of any documents that support the claims in your complaint. For
example - letters. separation certificate, doctors certificate. If you cannot do this,
please tell us about the documents or ather information and how this information can
be obtained.

Please refer to Annexure A

How do you think this complaint could be resolved?

For example, a complaint may be resolved with an agreement that a respondent will
change its procedures. introduce training or policies on anti-discrimination, take other
action to prevent possible discrimination and/or by payment of compensation.

Please refer to Annexure A

Have you made a complaint to another organisation?

For example, a state anti-discrimination or equal opportunity agency, a worker's
compensation agency, an ombudsman or the Fair Work Commission.

F1 Yas

If yes, you must provide the name of the agency, the date the complaint
was made, the status of the complaint, or outcome of the complaint.
Please also attach copies of relevant documents, including a copy of
your complaint and any letters you have received from the agency.

No

Were you referred to the Commission by another organisation?

If so, what organisation?

Part D — Lodging the complaint * *

Please send the complaint form to the Commission by:

Post: Australian Human Rights Commission
GPO Box 5218
Sydney NSW 2001

Fax: 029284 9611

Email: complaints@humanrights.gov.au

Signature.

page 6 (2017-06)




page 7 {2017-06)







If you are complaining on behalf of someone else, please provide the following
details about this person.

Title:

Other persons matching the description of "Group Members"

appearing at Annexure A

First name:
Last name:
Address:
Suburb:

State/Territory:

Postcode:

What is their relationship to you?

Please advise if they need assistance to participate in the complaint process and the

kind of assistance they need:

If someone is assisting you with the complaint, for example, a legal
representative, advocate or union representative, please provide the following
details about this person. *

Title:

First name:
Last name:
Position:
Orgarisation:
Address:
Suburb:

State/Territory:

Postcode:
Email
Phane (BH):
Mobile:

Fax:

1 B[ e

Mr

Stewart

Levitt

Solicitor

Levitt Robinsen

Ground Floor, 162 Goulburn Street
Surry Hills

NSW

2010

slevitt@levittrobinson.com; dlevitt@levittrobinson.com
(02) 9286 3133

0406 252 404

(02) 9283 0005

Please advise if they need assistance to participate in the complaint process and the

kind of assistance they need:
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Part B -~ Who is the complaint about? *

Respondent 1 *

Name of person or organisation: The Department of Justice
ABN of organisation (if relevant):

Address: Department of Justice Head Office, David Malcolm Justice
Centre, Level 23, 28 Barrack Street

Suburb: Perth

State/Territory: Western Australia

Postcode: 6000

Email:

Phone (BH): 13 67 57/ (08) 9264 1600

Mobile:

Fax:

T

What is your relationship to this respondent? Government Department in charge of
the Complainant while in its custody and under its care and control.
Respondent 2 *

Name of person or organisation: The Department of Corrective Services
ABN of organisation (if relevant):

Address: Department of Justice Head Office, David Malcolm Justice
Centre, Level 23, 28 Barrack Street

Suburb: Perth

State/Territory: Western Australia

Postcode: 6000

Email:

Phone (BH): 13 67 57/ (08) 9264 1600

Mabile:

Fax:

TTY:

What is your relationship to this respondent? Government Department in charge of

the Complainant while in its custody and under its care and control.
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Note: If you are complaining about more than two people or organisations, please -'
provide information about each additional person or organisation. (see attached
sheet with details of additional Respondents)

Part C — What are you complaining about? *

For information about the types of complaints the Commission can consider, please
go to https://www.humannghts.gov.au/complaints/icomplaint-quides/information-

people-making-complaints.

I am complaining because | beligve:
(Please select at least one reason below)

| have been discriminated against because of my ‘.
1
Age |
What is your age? Please refer to Annexure A |
(4  Disability |
What is your disability? Please refer to Annexure A I
] Association with a person with a disability _
What is the person’s disability? _’
|
] Status as a person with a disability who uses an assistance animal or ’
disability aid or has a carer |
] Sex
What is your sex?
[] Pregnancy
[[]  Breastfeeding
(]  Marital or relationship status
What is your marital or relationship status?
[]  Family responsibilities
[(]  Sexual orientation
What is your sexual orientation?
[]  Gender identity
What gender do you identify as?
[] Intersex status
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O Race (this includes colour, national origin, descent or ethnic origin)
What is your race/national or ethnic origin/descent? Please refer to

Annexure A
] I have been sexually harassed
[ ]  1have experienced racial hatred

What is your race/national or ethnic origin/descent?

[ Ihave been discriminated against in my employment because of my

[l  Trade union activity

[]  Criminal record
What is your criminal record?

[] Religion
What is your religion?

[]  Political opinion
What is your political opinion?

My human rights have been breached by a Commonwealth government
body.

] | have been victimised because | made, or tried to make, a complaint
about discrimination

When did the alleged event(s) happen? Please refer to Annexure A

Note: The President of the Commission can decide not to investigate into a complaint
alleging unlawful discrimination where the complaint is lodged more than six months
after the alleged events(s) happened. If the event(s) being complained about
happened more than six months ago, please explain the reasons for the delay in
making a complaint to the Commission.

For complaints alleging human rights breaches and discrimination in employment
under the ILO Convention, the relevant time frame is twelve months.

Reason(s) for delay. Please refer to Annexure A
What happened?

Describe the event(s) that you want to complain about We need to_know what you
say happened, where it happened and who was involved, Please give us all the
dates and other details that you can remember

If you are complaining about employment, please tell us when you commenced
employment, your job title and whether you are still employed

Please refer to Annexure A
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Supporting documents

Please attach copies of any documents that support the claims in your complaint. For
example - letters, separation certificate, doctors certificate. If you cannot do this,
please tell us about the documents or other information and how this information can
be obtained.

Please refer to Annexure A

How do you think this complaint could be resolved?

For example, a complaint may be resolved with an agreement that a respondent will
change its procedures, introduce training or policies on anti-discrimination, take other
action to prevent possible discrimination and/or by payment of compensation.

Please refer to Annexure A

Have you made a complaint to another organisation?

For example, a state anti-discrimination or equal opportunity agency, a worker's
compensation agency, an ombudsman or the Fair Work Commission.

[l Yes

If yes, you must provide the name of the agency, the date the complaint
was made, the status of the complaint, or outcome of the complaint.
Please also attach copies of relevant documents, including a copy of
your complaint and any letters you have received from the agency.

No
Were you referred to the Commission by another organisation?

If so, what organisation?

Part D — Lodging the complaint * *

Please send the complaint form to the Commission by:

Post Australian Human Rights Commission
GPO Box 5218
Sydney NSW 2001

Fax: 029284 9611

Email: complaints@humanrights. gov.au

3
!
¥

Signature:
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If you are complaining on behalf of someone else, please provide the following
details about this person.

Title:

Other persons matching the description of "Group Members"

appearing at Annexure A

First name
Last name:
Address:
Suburb:

State/Territory:

Postcode:

What is their relationship to you?

Please advise if they need assistance to participate in the complaint process and the

kind of assistance they need:

If someone is assisting you with the complaint, for example, a legal
representative, advocate or union representative, please provide the following
details about this person. *

Title:

First name:
Last name:
Position:
Organisation:
Address.
Suburb:

State/Territory:

Postcode:
Email:
Phone (BH):
Mobile:

Fax:

I

Mr

Stewart

Levitt

Solicitor

Levitt Robinson

Ground Floor, 162 Goulburn Street
Surry Hills

NSW

2010

slevitt@levittrobinson.com; dlevitt@levittrobinson.com
(02) 9286 3133

0406 252 404

(02) 9283 0005

Please advise if they need assistance to participate in the complaint process and the

kind of assistance they need:
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Part B — Who is the complaint about? *

Respondent 1 *

Name of person or organisation: The Department of Justice
ABN of organisation (if relevant):

Address: Department of Justice Head Office, David Malcolm Justice
Centre, Level 23, 28 Barrack Street

Suburb. Perth

State/Territory: Western Australia

Postcode: 6000

Email:

Phone (BH): 13 67 57/ (08) 9264 1600

Mobile:

Fax:

TTY:

What is your relationship to this respondent? Government Department in charge of
the Complainant while in its custody and under its care and control.

Respondent 2 *

Name of person or organisation: The Department of Corrective Services

ABN of organisation (if relevant):

Address: Department of Justice Head Office, David Malcolm Justice
Centre, Level 23, 28 Barrack Street

Suburb: Perth

State/Territory: Western Australia
Postcode: 6000

Email:

Phone (BH): 13 67 57/ (08) 9264 1600
Mobile:

Fax:

TTY:

What is your relationship to this respondent? Government Department in charge of

the Complainant while in its custody and under its care and control.
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Note: If you are complaining about more than two people or organisations, please
provide information about each additional person or organisation. (see attached
sheet with details of additional Respondents)

Part C — What are you complaining about? *

For information about the types of complaints the Commission can consider, please
go to https://www humanrights gov.au/complaints/complaint-guides/information-

people-making-complaints.

| am complaining because | believe:
(Please select at least one reason below)

(<] I have been discriminated against because of my
Age
What is your age? Please refer to Annexure A
Disability
What is your disability? Please refer to Annexure A
] Association with a person with a disability
What is the person's disability?
& Status as a person with a disability who uses an assistance animal or
disability aid or has a carer
[] Sex
What is your sex?
[l Pregnancy
[]  Breastfeeding
[]  Marital or relationship status
What is your marital or relationship status?
[C1  Family responsibilities
[[] Sexual orientation
What is your sexual orientation?
[]  Gender identity
What gender do you identify as?
[]  Intersex status
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Race gthis includes colour, national origin, descent ar ethnig origin)
What is your race/national or ethnic origin/descent? Please refer to

Annexure A
[]  Ihave been sexually harassed
[ ] 1have experienced racial hatred

What is your race/national or ethnic origin/descent?

[] 1 have been discriminated against in my employment because of my

[]  Trade union activity

[]  Criminal record
What is your criminal record?

[ ] Religion
What is your religion?

[]  Political opinion
What is your political opinion?

My human rights have been breached by a Commonwealth government
body.

[l 1have been victimised because | made, or tried to make, a complaint
about discrimination

When did the alleged event(s) happen? Please refer to Annexure A

Note: The President of the Commission can decide not to investigate into a complaint
alleging unlawful discrimination where the complaint is lodged more than six months
after the alleged events(s) happened. If the event(s) being complained about
happened more than six months ago, please explain the reasons for the delay in
making a complaint to the Commission.

For complaints alleging human rights breaches and discrimination in employment
under the ILO Convention, the relevant time frame is twelve months.

Reason(s) for delay: Please refer to Annexure A
What happened?

Describe the event(s) that you want to complain about. We need to know what you
say happened, where it happened and who was involved. Please give us all the
dates and other details that you can remember.

If you are complaining about employment, please tell us when you commenced
employment, your job title and whether you are still employed.

Please refer to Annexure A
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Supporting documents

Please attach copies of any documents that support the claims in your complaint. For
example - letters, separation certificate, doctors certificate. If you cannot do this,
please tell us about the documents or other information and how this information can  +
be obtained.

Please refer to Annexure A

How do you think this complaint could be resolved?

For example, a complaint may be resolved with an agreement that a respondent will
change its procedures, introduce training or policies on anti-discrimination, take other
action to prevent possible discrimination and/or by payment of compensation.

Please refer to Annexure A

Have you made a complaint to another organisation?

For example, a state anti-discrimination or equal opportunity agency, a worker's
compensation agency, an ombudsman or the Fair Work Commission.

[l Yes

If yes, you must provide the name of the agency, the date the complaint
was made, the status of the complaint, or outcome of the complaint.
Please also attach copies of relevant documents. including a copy of
your complaint and any letters you have received from the agency.

No

Were you referred to the Commission by another organisation?

If so, what organisation?

Part D - Lodging the complaint * *

Please send the complaint form to the Commission by:

Post: Australian Human Rights Commission
GPO Box 5218 .
Sydney NSW 2001

Fax: 029284 9611

Email: complaints@humanrights«ov au

Signature:
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If you are complaining on behalf of someone else, please provide the following
details about this person.

Title: Other persons matching the description of "Group Members"
appearing at Annexure A

First name:

Last name:

Address:

Suburb:

State/Territory:

Postcode:

What is their relationship to you?

Please advise if they need assistance to participate in the complaint process and the
kind of assistance they need:

If someone is assisting you with the complaint, for example, a legal
representative, advocate or union representative, please provide the following
details about this person.*

Title: Mr

First name: Stewart

Last name: Levitt

Pasition: Solicitor

Organisation: Levitt Robinson

Address: Ground Floor, 162 Goulburn Street
Suburb: Surry Hills

State/Territory: NSW

Postcode: 2010

Email: slevitt@levittrobinson.com; dlevitt@levittrobinson.com
Phone (BH): (02) 9286 3133

Mobile: 0406 252 404

Fax: (02) 9283 0005

TI.

Please advise if they need assistance to participate in the complaint process and the

kind of assistance they need:
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Part B — Who is the complaint about? *

Respondent 1 *

Name of person or organisation: The Department of Justice
ABN of organisation (if relevant):

Address: Department of Justice Head Office, David Malcolm Justice
Centre, Level 23, 28 Barrack Street

Suburb: Perth

State/Territory: Western Australia

Postcode:! 6000

Email:

Phone (BH): 13 67 57/ (08) 9264 1600

Mobile:

Fax:

TTYx

What is your relationship to this respondent? Government Department in charge of
the Complainant while in its custody and under its care and control.
Respondent 2 *

Name of person or organisation: The Department of Corrective Services

ABN of organisation (if relevant):

Address: Department of Justice Head Office, David Malcolm Justice
Centre, Level 23, 28 Barrack Street

Suburb: Perth

State/Territory:. Western Australia

Postcode: 6000

Email:

Phone (BH): 13 67 57/ (08) 9264 1600

Mobile;

Fax:

H i

What is your relationship to this respondent? Government Department in charge of

the Complainant while in its custody and under its care and control.
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Note. If you are complaining about more than two people or organisations, please
provide information about each additional person or organisation (see attached
sheet with details of additional Respondents)

Part C — What are you complaining about? *

For information about the types of complaints the Commission can consider, please
go to htips://www.humanrights.gov.au/complaints/complaint-guides/information-

people-making-complaints,

| am complaining because | believe:
(Please select at least one reason below)

| have been discriminated against because of my
Age
What is your age? Please refer to Annexure A
Disability
What is your disability? Please refer to Annexure A
[]  Association with a person with a disability
What is the person’s disability?
O Status as a person with a disability who uses an assistance animal or
disability aid or has a carer
[ sex
What is your sex?
(]  Pregnancy
[] Breastfeeding
[ Marital or relationship status
What is your marital or relationship status?
]  Family responsibilities
[[]  Sexual orientation
What is your sexual orientation?
[l  Gender identity
What gender do you identify as?
[] Intersex status
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B e

ﬁ Race (this includes colour, national origin, descent or ethnic origin)

What is your race/national or ethnic origin/descent? Please refer to
Annexure A

"] 1have been sexually harassed
[ 1 I'have experienced racial hatred
What Is your race/national or ethnic origin/descent?

& | have been discriminated against in my employment because of my

]  Trade union activity

[]  Criminal record
What is your criminal record?

[ ] Religion
What is your religion?

[]  Political opinion
What is your political opinion?

My human rights have been breached by a Commonwealth government
body.

O | have been victimised because | made, or tried to make, a complaint
about discrimination

When did the alleged event(s) happen? Please refer to Annexure A

Note: The President of the Commission can decide not to investigate into a complaint
alleging unlawful discrimination where the complaint is lodged more than six months
after the alleged events(s) happened. If the event(s) being complained about
happened more than six months ago, please explain the reasons for the delay in
making a complaint to the Commission.

For complaints alleging human rights breaches and discrimination in employment
under the ILO Convention, the relevant time frame is twelve months.

Reason(s) for delay: Please refer to Annexure A
What happened?

Describe the event(s) that you want to complain about. We need tobknow what you
say happened, where it happened and who was involved. Please give us all the
dates and other details that you can remember.

if you are complaining about employment, please tell us when you commenced
employment, your job title and whether you are still employed.

Please refer to Annexure A
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Supporting documents

Please attach copies of any documents that support the claims in your complaint For
example - letters, separation certificate, doctors certificate. If you cannot do this,
please tell us about the documents or other information and how this information can
be obtained

Please refer to Annexure A

How do you think this complaint could be resolved?

For example, a complaint may be resolved with an agreement that a respondent will
change its procedures, introduce training or policies on anti-discimination, take other
action to prevent possible discrimination and/or by payment of compensation.

Please refer to Annexure A

Have you made a complaint to another organisation?

For example, a state anti-discrimination or equal opportunity agency, a worker's
compensation agency, an ombudsman or the Fair Work Commission.

] Yes

If yes, you must provide the name of the agency, the date the complaint
was made, the status of the complaint, or outcome of the complaint.
Please also attach copies of relevant documents, including a copy of
your complaint and any letters you have received from the agency.

1 No
Were you referred to the Commission by another organisation?

If so, what organisation?

Part D — Lodging the complaint * *

Please send the complaint form to the Commission by-

Post Australian Human Rights Commission
GPO Box 5218
Sydney NSW 2001

Fax: 029284 9611

Email: complaints@humanrights.gov.au

-

Signature! |
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0. The Respondents ta the claims for discrimination based on race and/or age and/or
disability diserminauon mclude:

L. The Department of Jusnce (*DOJ) from 13 July 2022 and continuing.

. The Departimentof Correcuve Services (‘DCS’) from 13 July 2022 and continuing, which
15 loeated withinthe ‘Community and Juvenile Justice Division'of the DOJ. coveringall
juvenile remand and detentionservices n W \As Juvenile Custadial Services Directorate,
responsible for the governance, administration, and regulation of Youth Justce Services
(‘Y]S").

. The Department of Communitics (*DOCY) from 13 July 2022 and continuing, including
Disability Justice Services (‘DJS?) responsible for the provision of ‘in-reach services’,
tallored supports and/oralternanve placements forjustce involved with “intellecrual
disability, cognitive impairment, or autism™' covering inmates at BHDC,

iv. The Department for Child Protection and Family Support (2013 - 2017) and the
Department for Child Protection and Family Support (‘DCPES’) created on 17 May
2013, as a new name for the Department for Child Protection from 13 July 2022 and
continuing, T

(subparagraphs 7((1)-(iv) together “the Government Department/Agency
Respondents’)

A.3 Relevant international human rights instruments, declarations, principles, and
standards

The disermmatory conduct particularized by reference, respeenvely to age, disability
and/or race toward the Named Complamants and the wader Group, by the Relevant
Juvenile Justice Agencies and Respondents, also contravenes the following internarional
human nights instruments, declaranons, principles, and standards, 1o which the
Commonwealth of Australia s a contracting party, and has ranfied, and on whom the
obligations are binding at international law such as:

i. ‘The Convention on the Rights of the Child (UNGA resolunon 44/25, entry into
toree 2 September 1990) A/44 /49 CRC )

ii. The Convention on the Rights of Persons with Disabilities (L NG\ resolution
6G1/106, entry into force 3 May 2008) A/RIZS/61/106 ((CRPD’):

in. The Optional Protocol to the Convention on the Rights of Persons with
Disabilities which the Australian Commonwealth Government acceded toon 21
August 2009 and which allows people within Australia 1o make complaints 10 the
UN Committee on the Rights of Persons with Disabilities about breaches of the
CRPD by Australia.

iv. The International Covenant on Civil and Political Rights (LI'NGA
Resolunon2200A (XX, 16 December 1966, entry inte foree 23 March 1976) 999
UN'TS 171, Austraha signed: 18 December 1972, ratified on 13 August 1980
(ICCPR).

v. The First Optional Protocol to the ICCPR which the Australian Commonwealth
Government aceeded to 12 1991 and allows people within Australia 10 make
complaints to the UN 1luman Rights Committee about breaches of the ICCPR by
Australia.

vi. ‘The International Covenant on Economic, Social and Cultural Rights (L'NGA
resolution 2200\ (XXTI), 16 December 1966, entry into force 3 January 1976) 093
UNTS 3. Australia signed: 18 Dee 1972, rarified: 10 Dez 1975 (ICESCR).

vit, The Convention against Torture and Other Cruel, Inhuman or Degrading

CWA Gioverimeng, Department of Conununities, | dsabiling Justice Senace Brochuge (ebruan, 2020,

SR v

ek




S

11,

Treatment or Punishment (NG A resolunon 39/46, entry into force 26 June
1987) A/39/51 (1984 (*CNT” oor ‘International Torure Convention™ and Australia
accepred the individual complaints procedures o the CAT Comnuttee on 28 January
1993,

vii.the Optional Protocol to the Convention against Torture and Other Cruel,
[nhuman or Degrading Treatment or Punishment (‘OPCN'T) (which aims to
improve how people's human rights are protected when they are detained. It does
this by providing for a rigorous process of independent inspections of all places of
derention wherever located internationally, In so domng, OPCA'T enables a light to be
shone on the condintlons experienced by people in detenton)? ratified by the
\ustralian government on 21 December 2017,

ix. the International Convention on the Elimination of All Forms of Racial
Discrimination (UNGA resolunon 2106 (XX, entry into force 4 January 1969) 660
UNTS 195 ((CERD?) and Australia accepted the individual complants procedures to
the CERD Commitiee on 28 January 1993,

It 1s important to recognise that the suire of Commeonwealth Ann-Discnimimation
legislation was enacted o mplement the Commonwealth’s binding obligations at
internanonal law and domesneally implement the content of the various international
human rights instruments that it had signed and ranfied, namely pursvant to the principle
of Pacta Sunt Servanda’ (‘Vivery wreat m force is binding upon the parties o 1t and must be
performed by them in good faith’) as provided by Article 26 of the 1969 of the | 7enna
Conention of the Ieaw on reaties which came into foree internationally on 27 January 1980
and Australia acceded 1o on 13 June 1974 ('Vienna Convention’)

Relevantly, Article 27 of the Vienna Convention provides that “luternal Law and Observance
of Treaties: -1 party may not invoke the pravisions of ifs internal law as justification for its fatlnre to
perform a treaty. Nowwthstanding \usiralia 1s a federation of largely legislatively autonomous
States and Territories, nonctheless, there exists an overnding obliganon at internatonal law
(as well as in prnciple and morally as basic standards of human dignity and decency
reasonably expected by persons living i liberal and awilised democracies under the rule of
law) that all Australian governments must govern, legislate, regulate and implement and
enforce legislation and regulation consistent with principles of internatonal human rights
law in particular those THRI instruments that are binding on Australia in internanional law,

Other relevant international human rights mstruments that are not technically binding at
international law, but which are arguably binding through the principles of customary
international law and which Australia has endorsed and approved in its voting capacity in
the UN CGieneral Assembly or LN Tuman Rights Council including:

i, the 1948 Universal Declaration on Fluman Rights (‘UDIHR’) which Australia voted
in favour of 11s adoption on 10 December 1948;

i the 2007 United Nations Declaration on the Rights of Indigenous Peoples
FUNDRIPTY which Australia endorsed m 2009

ii. the 2011 UN Guiding Principles on Business and Human Rights (‘UNGPs"),
\ustralia c l--_-apnninrcd the resolution at the I'N to adopt the [‘-.\7I(;I‘:‘. ql1tl in carly
2016, n response 10 Australia’s November 2015 Universal l"crlrl:dlc Rcl"lc\\-', the .
Government commutted 1o progress national consultations on turther implementation

L

B




ol the UN Guiding Principles on Busmess and THuman Righes,

H, The panciples i the above conventions are supplemented by several other United Nations
mstruments. A\mong these are the Standard Mimmum Rules for the Administration of
Juvenile Justice 1985 (Beijing Rules), the Guidelines for the Prevention of Juvenile
Delingquency 1990 (Rivadh Guidelines) and the Rules for the Protection of Juvemles
Deprived of their Liberty 1990 (Havana Rules). These three instruments do not have the
same status as the CRC. They are not regarded as treaties, but they are internationally
accepted punimum standards to which States should have regard swhen setting up or
amending their exisung juvenile jusuce system. Serting policies and drafung legislation that
mcorporates the minimum standards assists States to comply with the obligations imposed
upon them by the CRC.

i. The Beijing Rules are expressly acknowledged in the Preamble to the CRC.
Relevantly, the Rules sqate that: the juvenile justice system shall emphasise the well-
being of the juvenile and shall ensure thar any reaction to juventle offenders shall
always be in proportion ta the circumstances of both the offenders and the offence
(Rule 3.1); juveniles under detention pending irial shall be kept separate from adults
and shall be detained in a separate institution or in a separate part of an institution also
holding adults (Rule 13.4); and while n custody, juveniles shall receive care, protection
and all necessary individual assistance - social, educational, vocanonal, psvehological,
medical and physical that they may require in view of their age, sex and personality
Rule 13.5).

ii. The Havana Rules also acknowledge the Beijing Rules i a statement of
Tundamental Perspectives” and rules 28 1o 30 relevantly provide that: The detention
of juveniles should only take place under conditions that rake full account of their
particular needs, status and speeial requirements according to their age, personality,
sex and tvpe of offence, as well as mental and physical health, and which ensure their
protection from harmful influences and risk situations: In all detention facilities
juveniles should be separated from adults, unless they are members of the same famuly.
Under controlled conditions, juveniles may be brought mogether with carefully selected
adults as part of a special programme that has been shown to be heneficial for the
juveniles coneerned: and Open detention facilities for juveniles should be established.
Open detennion facilities are those with no or mmimal securnty measures,

in. The Riyadh Guidelines require that emphasis be placed on prevention policies that
facilitate the suceessful socialisation and integration of all children, in particular
through the family, the community, peer groups, schools, vocational training and
work, as well as through voluntary organisations. Prevention programmes should
include support for particularly vulnerable families and the involvement of schools in
teaching basic values, including information about the rights and responsibilities of
children and parents under the law.

A.4 Remedies sought

12, Declarations that the named Respondents have respectively c1_1gngr:c] n cF)ajqucr whu{:l: J
contravenes the Racal Discrimmation 1t 1973 (Cthy, the Disability Discrimination et 1992
(Cihy and the e Diserimination -1it 2004 (Cth).

¢ See Deparmment of lorenm Affaes and Trade webpage Austealia’s commimment 1o human aghts

Tierpss/ / wwwed Bt gov an wternattonal relanons themes, Byman-nghts
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13. Orders restraining the named Respondents from continuing 1o engage in the impeached
discriminatory conduct.

1. Monctary compensation for hurt, humiliation and distress.

i\ statemenr of regret by the State of Western Australia for the pain and suffering, hurt,
humilianon and distress, caused by the impeached diseriminatory conduet,

i, Costs and ancillary orders.

A. BACKGROUND TO REPRESENTATIVE COMPLAINT

B.1 Gazetral of Unit 18 as a ‘derention centre® within Casuarina adult maximum-security
prison

I4. In or around July 2022, various statements were made by representatives of the Named
Respondents regarding the ‘unprecedented” damage caused by juveniles to their cells in
Banksia [l Detenuon Centre (BHDC?).

15. On 13 July 2022, the Western Australian Government published the Government Gazette
utled ‘Prisons (Casuarina) Order 2022" wherein a part of Casuarina Prison was gazetted as a
new juvenile detention unit and an extension of BHDC (hereatter referred 1o as ‘Unit 18°).°

16. ‘The designanon of the Casuarina Lnit 18 was made pursuant to section 13 of the YOA,
however, the YOA does not identify the charactenstics which should be regarded when
distinguishing a juvenile detention centre from an adult prison.

17, Former WA Chief Justice Wayne Marain's decision in Wilsan v Josph Micharl Francis, Minister
for Corrective Services for the State of Western Anstralia (* Wilson') emphasised that the YOA
propetly construed requires that. when the Minister 1s exeraising the discretionary powers
under .13 of the YOPA ro declare a place a detention centre, they are required to or must,
take into account (Le. a mandatory consideration) whether:

i, the place 10 be deelared as a detention centre is a prison or has the characteristics of a
prison;

it voung persons would be exposed to contact with adults detained in the facility;
and,

ifi. whether the facility 1s suitable for young persons.

18. On or about 20 July 2022, approximately 17 vouth detainees were foreibly ransferred under
duress whilst forcibly sedared and restrained in arm and leg shackles/chains from BHDC to
the newly gazetted Unit 18 and which was widely reported in the media (potentially due ro
the Respondents leaking to the media) which further exacerbated and compounded the pain,
suffering, hurt, humihation and distress of the Child Detainee Complainants and the Family
Member Complamants.

19, OF the onginal 17 Child Detainees transferred:
1. 12 were birse Nnmms/imligcnuus/.\lmrigimﬂ individuals; and,

. . W h f w A
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i AT child detamees had some form of diagnosed disability which were known to the
Respondents ar all marerial nmes during the Relevant Period.”

B.2 The Young Offenders Act 1994 (WA) in light of international legal obligations

N

Bl

o)
-l

The main statute that governs the trearment of juvenile detainees in Western Australia is the
Young Offenders Aer 1994 (WA (YOA?), and its corresponding regulations: Young
Ofzenders Regulations 1993 (WA) (YOR?). In addition to the YOA and YOR, there are
three other sets of rules that govern juvenile detainees: the Youth Custodial Rules (previously
the Juvenile Custodial Rules), Standing Orders, and Operational Procedures (O1CS 2012), .
All of these rules denve their authoriny from the YO and the YOR, which must be
consistent with their abjectives and general principles (Young Offenders Aet 1994 (WA ),
58,196 and 181).

. The objecuves and general principles of the YO\ are contained i sections 6 and 7 of the

YON and recognise:
1 Juveniles in the ustce system should be afforded higher levels of protection than
adulis,
i juvenile offenders should be treated differently from adult offenders, and
i, juveniles require the consideration of specific matters that only affect children.

. Parliamentary debates and the second reading speech in Parliament, emphasised that the

criminal justice system must be modified 1o accommodate the spectfic factors relevant 1o
children including; age and matunity: a recogmuon that much juvenile offending is transitory
and minor; and thar voung offenders should not be given a greater punishment than an adult
for a similar offence (Parliamentany Debates, 1994),

. Finally, in addition 1o the legislation and the three sers of rules, there is a natonal set of

maodel service standards for juvenile custodial facilities that embodies many of the
international standards (AJ]A 1999). Although not binding, the Western Australian
Department of Correctve Services agrees that the management of juvenile detenuon centres
should be consistent with the prmciples of these model standards (OT1CS, 2013b).

24. This three-lavered svstem of laws, rules and standards govern the treatment of juventles in

juvenile detention centres, and in so doing, govern the use of solitary confinement, the use of
force, the use of restraints and other (in)formal policies, which impacr the Named
Complainants in detention,

B.4 Criticisms of the YOA — in relation to the designation of ‘detention centre’ under s 13

20

Under Seetion 13 of the YO\, the Minister is authorised to declare and/or revoke any place
a “detention centre’, effecnyve from the date of publication in the West Australian Gazetie on
July 13, 2022. All the Named Complainants contend that the Minister's interpretation of the
broad power conferred on him under section 13 in respect of Unit 18 undermines the '
objectives of the YO and flies in the face of Mustralia’s mternational legal obligavons, The
Ministers failure to turn his mmd 10 the ‘suitability’ of Casuarina — or more appropriately the

* see Appemdix 2 xeel spreadsheet contaming detarls o eolioer ot
faetin on 20 July
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29,

lack thereof = as evidence of diserimination based on age, race, and disability 1o which they
have been subjeet at Unit 18, While the YOA does not identitfy the charactenstics which
distinguish a detention centre from a prison. it does not stand to reason that literally any
place can be a ‘detention centre’ as, “while it is clear that the - |iof draws a distinction between a prison
and a detention centre, the identification of the essential characteristics of each is more elusive. The Vet makes
e altempt (o define the essential characteristics of a detention centre, or to contrast those characteristics with
the cheractersstics of a prison.™

According to principles of statutory interpretation, the power to Gazette any place a
‘detention centre” must be ‘read down’ to comply with the general principles of jvenile
justice, as well as statutory minimums with respect to “child safety” —in fact, Martn C[s
decision n I7ikon also retrerated the “suitability” of a proposed site as a mandatory
consideraton, “T have concluded that the Vet properly constried requeires the Minister to take into acconnt
whether the /a/m's to be decliared as a detention contre iy a prison or has the charvacterishics of a prison, whether
young persons wornld be expased to contect with adnlts detaimed i the facility, and whether the facility is
suttable for young percons. Tl requirement that the Minister Joke tnto account the switability of the place for
the detentron of young persons carries with it the requivement that the Mister take it acconnt the objectives
specified in 5 G, and the otber principles specified s Z. to the exctent that they bear upon the suitability of the
particular place as a place for the detention of young persony.”"

. The facts surrounding the current transfer are disunguishable from those in Wekon ¢ Joseplh

Nichae! Francis. Minister for Carvective Services for the State of Western Anstralia 2003 17A5€ 157
for the following reasons — it was born out of mutene, rather than exveptional circumstances —
namely, months of solitary confinement m BHIDC's cuphemised 18U and a practice
svnonymous with psychole sgrcal subjugation, eruel and unusual punishment, and/or torture
at law.

Despite the attempt by the Respondents 1o present the transfer as a win-win for the Named
(:mnplainanrs and wider Group, who would enjov a ‘new!’ ‘lighi’ ‘ainy” ‘purpose-built” and
‘secure” unit, ‘one-on-one” ‘therapeutic and/or intensive supports’, faceess to programmes
and services at least as pood as” those at BHDC, and the juvenile detainees at BHDC who
would benefit from the resumption of a more normal rounne,'’ Tt s unsurprising that neither
of these benefits have eventuated.

The only *support” offered to affected persons by custodial staff in Unit 18 is profoundly
untherapentic — relegation to a “padded cell” for solnary confinement in tear-proof clothing,
and/or being placed in 3<poins restraints, being denied ‘privileges” such as phone calls
and/or visitors, and even bedding. The likelihood of Casuanna exacerbating rather than
alleviating chronic staff shortages was foreshadowed by Martin CJ in Wikon — as less suitable
duc to 1ts being further away from BIHIDC than Flakea, and significantly more difficult to
access. In fact, the eriticism levelled against | akea prison in the case of The State of W1 v
B-1]C; could be applied to Unit 18 — “The two untts were not intended to be and are nota
facilit. Rather. they were built as part of a facility, namely the THakea adulr prison tacility, so
i that sense they could not he propetly described as a faciliry.... when that s considered in

W tlson per Martim ] ar 134
O Hlsom per Naren C1ae o] $

I hastine Ganbey, Sssstant Commissoner, O] "By haviog this coborr of detmees moved.this cohort of derainees ar the
ot are caustng so mam enneal meidents ar Bankssa [l and the damage thar they'rie causing impacts the abilin 1o have a
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combinaton with the regimes including in particular the paucite of education programs,
recreauonal programs and rehabilitation programs, and also including the extensive
lockdowns in a cell, and outside of a cell bur locked in a umit, which T have mentoned, the
facility and its conditions or regimes are very harsh and onerous tor voung detainees in my
view. Also in my view, the facility and its regimes do not satisfv the requirements and
properly serve the purposes of the statutory framework in the Young Offenders Act for a
juvenile detention centre,”"

B.3 Operation of a detention centre as a service under the DDA, ADA, and RDA

30,

31

b
e

The ADA, DDA, and RDA define “services™ 1o include “services of the kind provided by a
government, a government authority or a local government body™."

The Complatnants contend the management and admmistration of a juvenile detennon
centre under, or purportedly under, the YOA falls within the definition of the provision of a
service under the DDA, ADNA and the RDA and relies on two deasions of the Full Court of
the Federal Court of Australia as follows:
L 0 Rainsford v 1 ictoria (2003) 144 1FCR 279, 296 [34]-[35]:
“In discharging their staturory duties and funcrions and exercising their powers
with respeet to the management and security of prisons, the respondents were
alsa providing services to prisoners. The fact that prisoners were unable to
provide for themselves because of their imprisonment meant that they were
dependent in all aspects of their daily living on the provision of services by the
respondents. Although the provision of rransporr and accommaodanion would
ordinarily constitute the provision of services, whether the acts relied on by Mr
Rainsford will consurute services for the DDA will depend upon the findings of
fact, which are yet to be made and, in pariicular, the identificaton of the acts that
are said to constitute such services,”
i, in Raisford o 1 dctarta (20087 167 1FCR 26 (Tamberlin, North and Mansfield J]) at
29 [9] stating:

* _although the meaning of ‘service’ is not simple to resolve, and the matter was
not argucd 1n depth, we see some strength in the view that the provision of
transport and accommaodation, even in a prison, may amount to a service of
faciliry.”

In the alternative the Complainants will contend that the management of a juvenile detention
centre pursuant to the objectives and prineiples of the YO, stupulated in secnons 6 and 7
thercof, constitutes “a service” in terms of the requisite eulturally appropriate therapeutic
rehabilitation to re-integrate voung people back into society as well as recognising and
enhancing their culiural identity, rather than just inearceration in a prison.

. The Complainants therefore contend that the operations of a juvenile detention centre under

the YO and YOR is distinguishable from the findings wn Raingford 1 1 ictoria {Na 2) [200:4
FMCA 707 relating of the operation of a prison (at [L1]-[15], [19]-120], [26]).
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49. On 20 August 2022, whilst detained in Unit IR.- attempted to overdose on his

medication and was maken to Iiona Stanley Hospital for treatment.

Breaches of Anti-Discrimination Legislation in respect o_

Racial discrimination

50, alleges that the failure to inform his grandmother and responsible ;1duh.-
of his transfer to Unit 18 constitutes racial discrimination in that, as an
Indigenous Australian, his strong family values and extended family structure is well known.
51. As a young adolescent male, 1t was unreasonable for the DCS 1o transfer to Unit 18

without first consulting and/or informing his grandmother who had been his primary
guardian since he was 11 vears old. Rather than inform his responsible adult, that being his
grandmother, DCS only informed the DCPES nt'- transfer to Unit 18, who then
failed to inform - directly. Tt is also contended that the DCS failed and/or refused
- access to consult with a non-custodial Indigenous support person prior to his
transfer.

52. In circumstances where it was known to the IDCS and the DCPES that -\'ns
responsible adult and a prominent Indigenous elder within her community, and that she had
been active in caring for and support during his incarceraton at BHDC, the failure 1o
inform her of transfer stands to show the collective Respondent’s disregard for
Jocal Indigenous custom and in trn, has denied he right to fully partcipate in his

f section 9 of the RDA.

cultaral identity as an Indigenous Australian, in breach o

By dcn\'inu- access to his family and culture, the aforementioned Respondents have
also breached sections 6 and 7 of the Young Offenders Act 1994 (WA).

Ji
wd

54, Since his transfer to Unit 18, Youth Custodial Officers and Prison Officers have routinely
berated, abused, and disparaged _ typecasting epithets including “black dog”, ** black
crnt” and “fittle abo shif”, which 1s alleged to be a breach of section 9 and 18C of the RDA.,

o1
by

: -nisn claims that heis 2 victim of systemic/institutional racial discrimination (see page
3()).

Disability discrimination

56. -‘rmrcnds that his transfer to an adult maximum-security prison constitutes disability

discrimination. in breach of section 3 and 6 of the DDA in that, the DCS, even apprised of
his PTSD. behaved towards him in a way that would foreseeably illicit a response that is 2
function of his disability, without making any allowance or adjustments for him.

57. In the month leading up to his transfer to Unit 18, the DCS confined ta the
Intensive Support Unit (“ISU”) within BHDC and provided him with limitcd access to

services, recreation, and socialization.

538. Having regard m- PISD. a condition that was known by the l)(-,\\ 1o be ;l:uh‘{:r:x\'mcd
by extended periods of time spent in confinement, 1t was unreasonable for the DCS to

















































159 The adminstration of youth justice through the same instiunons as adult corrections, has
blurred the lines between the different needs of juvenile and adulr offenders, and has resulted
n the Named Complainants being treared more harshly than their juvenile counterparts at
BHIDC and/or their adulr counterparts at Casuarina Prison.”" The Statc’s failmres in laco
parentis have them fail in irs *duty to provide necessaries of life” for the Named Complainants
in Unit 18,

160.Whilst the YOA (ss. 19, 21, 1184, 118 and 178) draws a clear disunction between a ‘prison’
created under the Prisons -1z 1981 (W) (the ‘Prisons Act') and a detention centre, it does
not adequately define the characteristies of a detention centre. Given that a rehabilitative
culture in a therapeutic environment best proteers staff rather than a punishment cultare
within an environment which resembles a prison, Umt 18 1s less fit for purpose than
BHDC s ISU becanse of its location inside an adult maximume-seeutity prison, which combined
with the requirement to keep adult and juvenile offenders “completely separate™ despite their
proximity to one another, gives rise to significant logistical, operational, and/or practcal
impediments o their delivery inside Unit 18

161 The Casuartina Prison regime was designed for adults not children, and Unir 1875 *nested’
location augments, and/or, adds 10 the negative by-products associated with ISU by: -
exacerbating chronic staft shorrage by spreading them across nwo locations; impeding access
tor family, social and/or ‘official visitors: and/or restricting, if not altogether, obstructing the
dehivery of essental services, including educarion.

162 The *knock on’ effect of staff shortages is to maximise the eriminogenie and/or harmful
potendal of exposure to adult prisoncrs, and/or adult custodial staff.

163. Though section 1115 of the YO allows for Prison Officers to assist in the exercise of dunes
at the request of the CEO, it does not allow tor Prison Officers to replace YCOs in the day-
to-day management of juveniles, as it would nffend agamst the 10 National Principles of
Child Safety, the Austrahan Juvenile Justice Administrators (*A]]A°) Minimum Standards of
Juvenile Justice 2009, and other safepuards in furtherance of its international legal
‘obligations, namely United Nations Rules for the Protection of Juveniles Deprived of their
[jbci‘ty United Nations Standard Minimum Rules for Non-Custodial measures United
Nations Standard Minimum Rules for the Administranon of Juvenile Justice.

164, The Prison Officers who make up the shortfall of YCOs ar Unie 18, lack youth-centric
training and/or qualificanions and are nor required 1o obrain the Working with Children
Checks (WWCCs), mandatory for anv individual who works with juveniles. There 1s no
crossover berween the units of study 1o qualify as a ‘vouth custodial officer’ vs a ‘prison
officer’, n recognition of the needs of children as distner from those of aduls, and renders
the delivery of ‘culturally appropriate and/or adapted’, ‘trauma-informed™, and/or ‘age-
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appropriate’ programmes and/or servieces in Unit 18, even more remote than at BEIDC s
ISU, maximising the harmful, eriminogenic potennal of Unit 18,

165. Ineffective needs assessment, and the lack of appropriately adapred programs and/or
services, renders rransfer to Unit 18, vet another lost opportunity for early, effective
interventon. The Named Complainants all contend that the failure to provide diagnostic
services and/or clinical treatment which 1t was their human right to receive, and/or did not
receive anv/or any adequate trearment or adjustiment, to optimise or facilitate their beneficial
development. FFurther, they were and have been subjected to physical and psvchologieal
abuse and/or trauma by YCOs and/or Prison Officers who lack the approprate training and
skills, and whose conduct towards them mcluded the impositon of conditions or
requirements contra-indicated for children atflicted wath such impairments and disorders.

166, The harmful potential of siloed msttutional responses to the Named Complainants mental
and/ or physical health 15 even greater at Unit 18 than at BIHDC, exacerbated by the
immutably adult nature of Unit 18, 1ts built environment, operational philosophy, and the
inevitable exposure to Prison Officers who are even less equipped than YCOs, at dealing
with the Named Complainants complex needs, as evidenced by the use of the following

practces n LU'nit 18, with profound, deleterious effects:

1. Minimusaton of the Named Complamants psychie distress as "atennon seeking
behaviour', and/or failure 10 appreciate ‘acure siuanonal crises” which precludes any
effective, therapeunc miervention.

i, Failure to appreciate the strong correlation between the Named Complamants rransfer
1o Unir 18, and skyrocketing rates of self-harm, suicidal ideation and/or attempred
suicide,

i, Insufficient qualified staff to conduct ARMS assessments, results 1n fathure o recognise
a change in the Named Complainants” “at risk” status.

iv. Insufficient and/or metfectual cell integriny checks allows tor the Named Complainants
to employ a variety of creatve methods of self-harm and/ or suictde, often at the same
ame, or 1n close suceession, for example ingesting glass, overdosing on sedatives, setting

fire to the Unir

v. lack of communicaton between staff onsite at Unit 18, and those ar BHDC,
compromises continuity and/or quality of care.

vi. lack of coordination berween staff onsite at Unit 18, and those ar BITDC, together with
the lack of regard for family and/or responsible adults concern, to ‘contain’ the

sHtuanon,

vii. Limited contact with non-custodial staff, and the lack of regard for the Named
Complainants” desire 10 lodge complaints about their mistreatment, means they have

lirtle, 1f anv, recourse.

wiit. Fatlure 1o provide clear lines of responsibility for vouth at Unit 18 and those at BHIDC,
means that parepts and/or ‘responsible adults® are ‘bounced around’, compounding




E.

anxiery and distress. Denial of contact with family, communiry, culiure
disproportonately affect the Named Complainants, as well as the majority indigenous
wider Group.

167 The combined effect of the abevementioned discrimmation based on race, age and/or
disability results in the following negative by-products:

a. the foreseeable aggravation of their age and/or disabiliny related vulnerabilities,
including but not imited to the months of unlawful solitary confinement ro which
they had been subject i the months leading up to ther transfer, and 10 which they
continue to be subject in Unn 18,

b, the immutably adult nature of Unit 18 renders rehabilitarion of the Named
Complainants even more remote than it would have been, had they remained at
BHIDC, and results in harsher and/or more severe punishment on the Named
Complamnants, than those meted out at BHDC.

c. more restricted access to family and/or special visitors, as well as “shorter phone
calls” has a more marked effect on the majoriry, indigenous Named Complainants,
for whom the connecnon to family, land, culture, and community 1s well-established.

d.  the provocation and aggravaton of the Named Complainant’s developmental
immaturity, underlying disability, trauma-based behavioural 1ssues and cognitive
impairments, results in an actual and/or constructive forms of entrapment whereby
compounding trauma directly correlanng with detention offences, resulting in more
punitive treatment, and increasing teavma...ad infinitne, ..

INSTITUTIONAL/SYSTEMIC DISABILITY DISCRIMINATION IN BREACH
OF SECTIONS 5 AND 6 OF THE DISABILITY DISCRIMINATION ACT 1992
(CTH)

168.As at 20 July 2022 — the date the first cohort of detamees were transferred to Unit 18 — all
detainees had some form of recogmised disability, and this position has not matenally alrered.

169, By reason of that tact, the Named Complamnants claim agamnst the Respondents for
'm‘stitulinn-.ll/sy.wn:t'mc disabiliry discrimination both within the purview of section 5 and 6 of
the Disability Discrimination et 1992 (Cih) (“DDA”) on their own hehalves, and on behalf of
the wider ('.?mup Members, who had or have cogmitive impairments or mental disorders, for

which they:

i did not receive diagnostic services or clinical trearment which it was thetr human nght to
receive;

il. did not recetve any/or any adequate treatment or adjustment. to optimise or facilitare
their beneficial development;

fil. subjected to prolonged periods of confinement to their cell:

iv. subjected to oppressive lockdowns;

v subjected to excessive use of restrames and pml(mgcd pcriods in restraints; and

vi. thev were and haye been subjeeted 1o physical and psychological abuse and/or trauma
by YCOs and/or Prison Officers engaged by the DCS, who lacked the appropriate
training and skills, and whaose conduct towards them included the impositinq of
condinons or requirements contra-indicared tor children afflicted wath such impairments
and disorders (“disabilities”),
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170.Comnerdentally, the Roval Commission into Violence, Abuse, Neglect and ixplostation of
People with Disabilitv has been holding Public Hearings in Perth between 19 — 27 Sepiember
2022 in which stories of disabled children were children-with-disability being woefully and
appallingly mistreated in BHDC similar to the discriminatory conduct complained of
herein. ™

|

“The combined effeet of the foregoing stands i evidenee of the fact that, by reason of ther
disability and the Named Respondent’s Fatlure 1o make reasonable adjustments for the
Named Complamants said disabilities — that is, by way of providing an appropriare,
therapeutie environment and disability services; the DCS has treated the Named
Complainants and wider Group Members less favourably than a person without the
disability, and by reason of their less favourable treatment. detainees within Unie 18 suffer
from an exacerbauon of their disabilies.™

F. CONCLUSION

172 The Respondent’s employment of the same methods, with less restrictions, in an inherently
worse location, namelv Unit 18, is inextricably linked to the skyrocketing rates of self-harm
and attempted suicide, a ‘contagion effect’ emerge amonyg the Named Complainants,
whereby they employ the same method of self-harm and/or suicide, at the same time, or in
close succession. Relving on general words to the authorise restrictive practices offends
against the principle of legality ad means that the Named Complainants, all of whom have
intellectual and copninve impairments, do not have the benefit of safeguards under
regulatory frameworks for restricnive practices and /or iavoluntary treatment.

173. The combined effeet of the abovementioned complaints ts the mtersection of unlawful
discrimination based on age and/or race and/or disability and has led to the Named
Complainants and wider Group being in a state of acute siational crisis, exacerbated by
cruel and inhumane conditions which compounds their significant extant trauma, adding
vicanious trauma and/or post-traumauc stress disorder (PISDY) to the list of pre-existing
mental disorders and/or cognitive impairments,

174 Ihe failure to provide a therapeunc environment to treat Named Complainants” chronic
disabilities and instead enforce a pumitive governance and regulatory regime that foresecably.
significantly and unnecessarily aggravates and exacerbates existing mental illness and
psvchological injurics and creates further injurics, ongoing loss and damage, for example, the
common use of mechanical restraints on Named Complanants, prolonged periods of forced
isolation and/or solitary confinement, which amounts 1o cruel and unusual punishment
and/or torture at intemnational law, as evidenced in the following vicious cycle:

i, Increase in frequency and/or severity of detention offences, which leads to Inerease in
duration, frequency, and severity of crucl and unusual punishment, such as: use of foree,
and/or use of mechanical restraints, and/or use of chenueal agents, and/or use of _
“straight jackets”, 3-point restraints, handeufts, and/or use of chemical agents including

l‘IL‘I')'l'H,‘T spray
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1. Skvrocketing rates of self-harm and/or attempred suicide, increasing in sertousness.

The Named Complainants’ derertoraton in Unir 18 follows a similar tragic trajectory:

transfer precipitates a rapid and acute detenioration in their mental and/or physical health: a
critical incident and/or serious incidents of self~harm, suicidal ideation, and/or attempted
suicide ensues; admission to hospual for ‘emergeney” reatment for between 1 and 72 hours;
returned to solitary confinement ar Unit 18 and left in mechanical restraints: whereupon the
process starts again, beginning with a eritical incident of a more serious nature. The negative
by-products of detention i Unit 18 are: perpetuation of vicarious trauma inter-generational
trauma (FASD), post-traumatic stress disorder (PTS1)), and other recognised manifestations
of mental disability, and/or onset of traumatic brain injury, and/or acute and severe
deterioradon in mental and/or physical health, emergence of co-morbidines, addinonal

diagnoscs,
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13 July 2022 GOVERNMENT CAZETTE, WA 1111

Young Offenders Act 1994

Young Offenders (Detention Centre)
Order 2022

Made by the Minister under the Young Offenders Act 1994 section 13.
1. Citation

This order is the Young Offenders (Detention Centre) Order 2022,
v Commencement

This order comes into operation as follows —

(a) clauses | and 2 — on the day on which this order is published in the
Gazette;

(b)  the rest of the order — on the day after that day.

8 8 Departmental facilities declared

Under the Young Offenders Act 1994, section 13(1). those parts of the
buildings and enclosures on Reserve No. 31874, being portion of Lot 520 on
Deposited Plan 59904 (held by the Western Australian Land Information
Authority established by the Land Information Authority Act 2006), known as
Unit 18 set out on the sketch in the Schedule hereto, but not being parts of a
prison under the Prisons Act 1981, are declared to be a detention centre under
that Act.

————
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Schedule

Map of Casuarina Prison, Unit 18 circled in black to be declared as a Young Offenders
Detention Centre. (A larger copy of this map is provided ay Attachment 1 with Unit 18

highlighted in yellow).

Dated 12 July 2022

Hon. BILL JOUNSTON, MLA,
Minister for Mines and Petroleum:
Iznergy: Corrective Services:
Industrial Relations.
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Prisons Act 1981

Prisons (Casuarina) Order 2022

Made by the Mimister under the Prisons Act 19871 section 3.

1.

Citation
This order is the Prisons (Casucrine) Ovder 20022
Commencement

This order comes into operation as lollows —
(a) clauses | and 2 — on the day on which this order is published in the
Guzette:
(b)  the rest of the order — on the day after that day.

Order revoked

The Prisons (Casuwarine) Order 2011 made under the Prisons Act section §
and published in the Gazetre on 18 March 2011 p.909 and 910 is revoked.

Prison declared

Under the Prisons Act 1981 section 5(1). portion of Reserve No. 31874, being
portion of Lot 520 on Deposited Plan 59904 (held by the Western Australian
Land Information Authority established by the Land Information Authority Act
2006). and the buildings and enclosures on it, other than the parts of them
known as Unit 18 as set out on the sketch in the schedule hereto, are declared
to be a prison, called the Casuarina Prison. under that Act.
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Schedule

Map of Casuarina Prison, arca not shaded in black to be declared as a Prison (A larger
copv of this map is provided as Attachment 2 with area to be declared a Prison
highlighted in vellow)

Hon, BILL JOHNSTON. MLA,
Minister for Mines and Petroleum:

Energy: Corrective Services:
Industrial Relations.

Dated 12 July 2022.
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Aboriginal Legal Service of Western Australia Limited

ACN: 617 555 843

25 July 2022

Christine Ginbey
Acting Deputy Commissioner Women #nd Young pcople
Department of Justice

By ematl: Christine. Ginbey ¢ justice wa. cov.ai
CC: Eamon Ryan
Inspector of Custodial Services
By email: Eamon Kvan coicx.wa, cov.an
Jacqueline McGowan-lones

Commissioner for Children and Young People

By email: Jacgueline McGaowan-Jones aee powa. qov ail

Dear Ms Ginbey

Concerns in relation to visits for children in Unit 18 — Casuarina Prison

As vou know, the Aboriginal Legal Service of Western Australia Ltd (*ALSWA”) acts for many
of the children transferred from Banksia Hill Detention Centre (‘BHDC’) to Unit 18 Casuarina
Prison (‘Unit 18") on 20 July 2022.

ALSWA has the following concerns in relation to the difficulties faced by both lawyers and
family members in visiting the children.

Lack of information provided

ALSWA was not informed which clients were going to be transferred and when the transfer was

scheduled. The day after the transfer, ALSWA was provided with some of the names of children

who had been transferred, but in several instances this information was provided by other

children in Unit 18, from child protection case workers, external lawyers and others. This is most

disappointing. It is essential that all children who have been translerred (or will be in the future)

have appropriate access to independent legal advice in relation to the transfer, the conditions in %
Unit 18 and anv other legal matters.

ALSWA also understands that family members were not informed about their children being

transferred which has caused sigmficant distress and worry.

Piccadilly Square 7 Aberdeen Steet, Perth WA 6000 + PO Box 8194, Perth Business Cenlre WA 8849
ABN 61 532 930441 + T 08 8265 6666 « F 08 3221 1767 + Toll Free 1800 019 900






Aboriginal Legal Service of Western Australia Limited

ACN: 617 555 843

Telephone calls

ALSWA has been instructed that children in Unit 18 are able 1o make two 10-minute telephone
calls per day. This imitation 1s inappropriate and punitive. Given the traumatic circumstances of
the children transferred to Unit 18, the importance of regular telephone calls to family and loved
ones cannot be underestimated.

ALSWA requcsts that these concerns are addressed as a matter of urgency

The writer can be contacted at peollins als.ore.au.

Yourg [aithfully
¥

Dircétor Legal Services
Abbriginal Legal Service of WA Lid

Piccaditly Square 7 Aberdeen Street, Perth WA 6000 + PO Box 8194, Perth Business Centre WA 6849
ABN 61 532930441 - T08 92656666 « F 08 9221 1767 « Toll Free 1300 019 900
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Extract from Hansard
[COUNCIH, — Thursday, 11 August 2022
pi4ddh-3444ph
Hon Dr Brad Pettint: Hon Matthew Swinbourn

h47.

BANKSIA HILL DETENTION CENTRE-UNIT 18, CASUARINA
SUICTDE ATTEMPTS AND SELF-HARM

Hon Dy BRAD PETTITT to the parliamentary secretary representing the Minister for Corrective
Services:

I refer to media reports that four youth detainees from unit 18 at Casuaring Prison were taken to hospital last week
alter swallowing shards of gluss.

(h

How many children were involved in the seli-harm attempt reported in the media, and how many of those
children were taken to hospital?

Have the children who were taken 1o hospital since been returned 1o unit 18, and are they being provided
with appropriate mental health support”

Please provide the latest number of suieide attempts and self-harm cases in July and August, to date,
respeetively. at —

ial Banksia Hill Detention Centre; and

th) unit 18, Casuaring Prison,

Hon MATTHEW SWINBOURN replied:

I thank the member for some notice of the question. The following information has been provided ta me by the
Minister for Correchive Services.

(h

Four children were invalved. One young person attended hospital and was retumed the same dav with no
further medical intervention required.

Yes.

(a) For the month of July 2022, there were 36 reported minor self-harm attempts and one attempted
suicide attempt at Banksia Hill. There have been three minor self-harm attempts and nil attempted
suicide atternpts at Banksia Hill from 1 to 8 August 2022,

(h) From 20 July to 31 July 2022, there have been two minor self-harm attempts and two attempted

stiicide atiempts af unit 18 from 1 to & August 2022, There have been T minor self=harm atiempls
and one attempted suicide attempt at unit 18

11
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BRADPETTITTMLC

bradpettittmic BANKSIA HILL & UNIT 18 11 And potentially the
longest post I've ever written -

A week ago yesterday, my staff and | were taken on a tour of
Banksia Hill Detention Centre and the newly-gazetted child
detention facility, Unit 18, at the adult maximum-security
Causarina Prisaon,

| have been highly critical of the conditions at both facilities and
WA's youth justice system more broadly. Too often politicians are
quick to speak on issues without actually doing the work to listen
to or visit with communities that are impacted by these issues, so
| felt it was important for me to accept this invitation from the
Department and have a look for myself.

Given everything that I've learned about WA's youth detention
system from stakeholders and through Parliamentary Questions, |
prepared myself to be shocked. But this experience was nothing
short of gut wrenching.

Here are some reflections | wrote after our visit «+
It was the starkness of the cells that stuck me,

A small room grimly covered in graffiti. A dirty plastic mattress, a
toilet without a lid and a tiny shower over the top of it. Nothing
personal or warm. Nothing to hint that this was a place built for a
child. Nothing to encourage rehabilitation,

Visiting a children's prison redefined the meaning of bleak.
Standing inside that cell for only a few minutes made me want to
run. | can only imagine how it must feel for a highly traumatized
child to be locked in there for what must feel like an endless
amount of time.

As we were informed by our tour guides, this is the place where,
on a good day, children at Banksia Hill have to spend a minimum
of 13 hours locked inside. On a bad day, kids could spend nearly
all 24 hours of their day in this cell.

Banksia is a sprawling campus built in 1987 and it shows. The
buildings and its infrastructure are tired and, as we were told
again and again, large parts of it are not fit for purpose. However,
| question whether a prison or criminal response for deeply
traumatized children with cognitive disabilities is ever “fit for
purpose.”

CONTINUED IN COMMENTS -

() Q ® ®
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» bradpettittmic @ 1) There are massive security

¥® fences the kids have learned to jump and run along o
the top of, resulting in regular prison-wide
lockdowns. Most of the cells were in ruin. The need
for new investment was apparent to not only keep
workers, visitors, and the kids safe, but also provide
genuine trauma-informed education and
rehabilitation.

Disturbingly, these works seem to be haphazardly
planned with a serious lack of urgency. Despite
being told that some of these works are what will
enable the young children transferred to Unit 18 to
come back to Banksia, they are not intended to be
fully completed until 2025/26. In the meantime, kids
are being indefinitely held at a maximum-security
adult prison with no clear timeline on when they will
return.

Banksia was bad, but Unit 18 was worse. It felt like
the guards outnumbered the kids 4 to 1, including
the Special Operations Group who are dressed in full
riot gear. We were in Unit 18 for no more than 20
minutes, but in that time there were three critical
incidents that involved kids being restrained and
locked down. It was truly horrifying.

During one of the incidents we were instructed to
seek refuge in the prison staff room. There we saw
another 8 or so education, mental health, Aboriginal
Support Officers, and other support workers already
in the room who were unable to do their work during
lockdowns.

| have known that WA's youth detention system is
broken for some time, but this visit demonstrated
just how drastically the State Government has failed
these children. Many of the prison and support staff
were doing their best with the facilities and
resources they have been given, but the youth
justice system is lurching from crisis to crisis with no
real meaningful end reforms in sight.

The way we treat children who come into contact
with the justice system is fundamentally broken, By
the time they reach prison, we have already failed
them.

7 likes Reply Send
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bradpettittmic & 2) Successive WA State
Governments have ignored the best pediatric and <
mental health evidence on kids who commit
offending behaviour, leaving WA in this current
situation that sees a punitive and criminal response
to what is very clearly a problem that stems from
desperately under-funded health, mental health,
education, and housing systems,

I'm not claiming to have all the answers. But as
someone who has no formal training in youth justice
whatsoever, it was clear to me that what WA is
currently doing with kids at Banksia and Unit 18 is
miserably failing.

As even the tour guides acknowledged, these
problems and the opportunities for intervention start
long before these kids end up in prison. Nearly all of
the children at Banksia Hill have a severe
neurological condition. Most of these kids are
coming from traumatic backgrounds where they've
had little continuity in housing, education, or access
to health and mental health care.

Instead of continuing with criminal responses to
these kids, the State Government should be
investing in what we know are these basic human
needs essential for healthy development.

We also need to invest in drastically reforming
Banksia to a trauma-informed model of care right
now. It is not acceptable that kids are transferred to
a maximum-security adult facility — as terrifying and
bleak as you would expect — because the Banksia is
not up to scratch. These kids should not be pushed
to the wayside as the "too-hard" cohort that the
State Government keeps charactarising them as.
They deserve continued access to the health,
mental health, education, and housing services they
so desperately need to give them the opportunity to
thrive.

When we left Unit 18, the Commissioner turned to us
and asked us for solutions. He told us that he was
open to new ideas, but he was working within the
constraints of their reality. Other than restating the
need for more investment early in their lives and
investing in upgrading Banksia with greater urgency,
| was overwhelmed and didn’t reallv know what to
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say at the time.

Tw 7 likes Reply Send
View 2 mare replies

bradpettittmic & 3) A couple days later
@aboriginallegalservicewa who represents several @
of the detained children won a Supreme Court legal
challenge against the Department of Justice's use of
rolling lockdowns in children's detention. They

released a very practical list of recommendations of
where WA can start:

Department of Justice should act immediately to
provide adequate numbers of staff, professionals
and youth workers and ensure the young people in
detention are not being locked down in their cells.
This could be in partnership with ALSWA's YEP
program, Wungening Aboriginal Corporation, Non-
Government Organisations with expertise in youth
work and specialist paediatricians and psychiatrists/
psychologists
_ All children in detention, wherever they are held,
should have access to holistic medical and mental
health services as well as education and recreation

~ In the long-term, the government should invest in
early intervention, therapeutic culturally-appropriate
trauma-informed support for children across the
State

.~ BHDC and Youth Justice to be managed by the
Department of Communities to shift the focus away
from punishment and towards a recovery-oriented
approach

. Youth custodial officers to be replaced with
youth justice officers with a new JDF and youth
work/social work backgrounds and to wear plain
clothes

. The current case management team to be
integrated into the youth justice teams

Staff/child ratio increased. Hire casual staff to
assist with this
. Staff and children to be based in teams in one
unit with minimal movement to provide stability and
continuity

AN mbmnfl bemntmmed tme bomricomnn tmfmermana] acw=.
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This could be in partnership with ALSWA's YEP
program, Wungening Aboriginal Corporation, Non-
Government Organisations with expertise in youth
work and specialist paediatricians and psychiatrists/
psychologists
.~ All children in detention, wherever they are held,
should have access to holistic medical and mental
health services as well as education and recreation
- In the long-term, the government should invest in
early intervention, therapeutic culturally-appropriate
trauma-informed support for children across the
State
-~ BHDC and Youth Justice to be managed by the
Department of Communities to shift the focus away
from punishment and towards a recovery-oriented
approach
—. Youth custodial officers to be replaced with
youth justice officers with a new JDF and youth
work/social work backgrounds and to wear plain
clothes
- The current case management team to be
integrated into the youth justice teams
.~ Staff/child ratio increased. Hire casual staff to
assist with this
.. Staff and children to be based in teams in one
unit with minimal movement to provide stability and
continuity
- All staff trained in: trauma-informed care;
culturally-appropriate care for Aboriginal children
and other CALD groups; working with people with
disability; and de-escalation
. At least 5% Aboriginal staff to be employed
_ Aboriginal cultural advisors to be employed
-~ Partnership with ACCOs
_ No use of the Special Operations Group unless a
serious emergency

Every child to be outside of their cell for at least
12 hours a day

Every child to have access to pediatricians, GPs,
psychiatrists and psychologists on a daily basis
including screening on admission

Tw O likes Reply Send
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Government action needed to protect
children in detention

¥ Children's Rights Thursday 21 July, 202

Joint statement from:

June Oscar AO Anne Hollonds Lorraine Finlay
Aboriginal and Torres Australia’s Australia’s
Strait Islander Social National Children's Human Rights
Justice Commissioner Commissioner Commissioner

The Australian Human Rights Commission is deeply concerned about the safety and wellbeing of 17
teenagers who were moved yesterday from Banksia Hill youth detention centre to the adult, maximum

security Casuarina Prison in Western Australia.

This is not a safe or suitable option for these young people, many of whom have experienced cruel and
degrading conditions already in their treatment at Banksia Hill, including long periods in isolation and
inadequate care for their complex needs. They require immediate assessments for mental health

concerns and appropriate, ongaing care.

It is time for all Australian governments to change their punitive approach to youth justice in favour of
systems that recognise the needs of children and provide them with appropriate care and rehabilitation.

We must urgently prioritise trauma-informed programs of diversion and rehabilitative pathways.

The Commission has long raised these issues with state and federal governments. The Commission has
urgently advocated for improvements to the youth justice system with the new federal government, and

with the previous federal government.

htips://humanrights.gov.au/about/news/media-releases/government-aclion-needed-protect-children-delention L
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The community expects youth detention programs that are effective and well resourced. The current
punitive approach does not keep our communities safe, with the evidence showing it leads to higher rate:

of recidivism. It is not an effective use of taxpayer dollars, and it fails to protect the rights of children.

Australia is out of step with rest of world, where many countries have systems focused on early

intervention and diversion in place for young offenders. All the evidence shows these to be more effective
approaches to rehabilitation and community safety.

The issue brings into focus Australia's commitments under the United Nations Convention on the Rights
of the Child and the Optional Protocol to the Convention Against Torture and other Cruel, Inhuman or
Degrading Treatment or Punishment, which mandate better protections for the rights of children in
detention.

National leadership is required, with cooperation from all Australian governments to ensure youth justice
systems protect the rights of children, offer them real pathways to rehabilitation, use taxpayer money

effectively, and protect the community through lower rates of recidivism,

Commissioner Oscar said: "Prison is no place for children. This approach will only perpetuate the cycle o

trauma and youth offending”

Australia's National Children's Commissioner Anne Hollonds recently visited Banksia Hill Detention
Centre and said, "This current crisis at Banksia Hill is just the pointy end of the long-term failure of child

wellbeing policy and systems in this country.

“These are children in need of care and treatment for complex disabilities and serious mental health
problems. Instead of receiving the care they need, these children are incarcerated in harmful conditions

with life-long negative impacts on their health, education, and wellbeing.

“Other countries have found ways to support the welfare of children instead of imprisoning them.

Australia needs to make our children a national priority."

Australia's Human Rights Commissioner Lorraine Finlay said: “The latest crisis at Banksia Hill is sadly nc
an isolated issue. The problems in our juvenile justice systems are well known and have been highlightec
repeatedly over many years. By failing to address these long-standing issues we are failing our children

and our communities.”

hitps:/fhumanrights gov.au/about/news/meda-releases/government-action-needed-protect-children-delention 2






