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Place:

To Be Advised
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Registrar
Important Information

As required by the Court’s Rules, this Notice has been inserted as the first page of the document which has been
accepted for electronic filing. It is now taken to be part of that document for the purposes of the proceeding in
the Court and contains important information for all parties to that proceeding. It must be included in the
document served on each of those parties.
The Reason for Listing shown above is descriptive and does not limit the issues that might be dealt with, or the
orders that might be made, at the hearing.
The date and time of lodgment also shown above are the date and time that the document was received by the
Court. Under the Court’s Rules the date of filing of the document is the day it was lodged (if that is a business
day for the Registry which accepts it and the document was received by 4.30 pm local time at that Registry) or
otherwise the next working day for that Registry.

Form 116; Form 19
Rule 34.163(1); Rule 9.32

Further Amended Originating Application
under the Australian Human Rights Commission Act 1986
and starting a representative proceeding under Part IVA of the Federal Court of
Australia Act 1976
(Filed pursuant to the Court’s Orders dated 21 August 2015)
Federal Court of Australia
District Registry: Queensland
Division: General Division

No.

QUD 535 of 2013

Lex Patrick Wotton and others named in the schedule
Applicants

State of Queensland and another named in the schedule
Respondents

To the Respondents
The Applicants apply for the relief set out in this application.
The Court will hear this application, or make orders for the conduct of the proceeding, at the
time and place stated below. If you or your lawyer do not attend, then the Court may make
orders in your absence.
You must file a notice of address for service (Form 10) in the Registry before attending Court or
taking any other steps in the proceeding.
Time and date for hearing: 21 September 2015
Place: Palm Island, Queensland

Filed on behalf of.

Lex Wotton (First Applicant), Agnes Wotton (Second Applicant) & Cecilia Anne
Wotton (Third Applicant)

Prepared by

Stewart A Levitt

Law firm

Levitt Robinson Solicitors

Tel

(02) 9286 3133

Email

dmkatz@levittrobinson.com

Address for service

Level 6, 162 Goulburn Street, Sydney (East) NSW 2010

.

Ref: SAL:100547:3058
Fax (02) 9283 0005

[Form approved 01/08/2011]
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Date:

Signed by an officer acting with the authority
of the District Registrar
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Details of claim under the Australian Human Rights Commission Act 1986
Adopting the terms defined in the Third Further Amended Statement of Claim (3FASC), Tthe
Applicants claim that:
1.

in the As a result of the matters referred to or pleaded in Parts C to I of the
3FASC:period commencing on or about 19 November 2004 and ending on or about 25
March 2010:
(a)

the Second Respondents failed to provide policing services, including
investigative and law enforcement services to, or in relation to, the Applicants
and group members, who were Aboriginal persons and Torres Strait Islanders, in
a manner conformable with the way such services are provided to, or in relation
to, other residents of Queensland;

(b)

QPS officers committed a number of “acts” (as defined in section 3 of the Racial
Discrimination Act 1975 (Cth)) which comprised the “QPS Failures”, as defined in
the 3FASC;

(c)

the omissions or practicesacts described in sub-paragraph (ab) above involved a
“distinction, exclusion, restriction or preference”were based on the race of the
Applicants, and group members, or of Mulrunji or PLO Bengaroo, within the
meaning of section 9(1) of the Racial Discrimination Act 1975 (Cth) (RDA); and

(d)

the those omissions or practicesacts and/or distinction, exclusion, restriction or
preference had the purpose or effect of nullifying or impairing the recognition,
enjoyment or exercise, on an equal footing, by the Applicants and group
members, of human rights or fundamental freedoms in the political, economic,
social, cultural or any other field of public life, including:
i.

the right to equality before the law and equal protection of the law under
(International Covenant on Civil and Political Rights (ICCPR) Article 26; and

ii.

the right to equality before the law and equal treatment before all organs
administering justice under (International Convention on the Elimination of
all Forms of Racial Discrimination (ICEFRD), aArticle 5(a));
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iii.

the right to enjoy their own culture in community with other members of
their group, as persons belonging to an ethnic minority, under ICCPR
Article 27;

iv.

the right to security of person and protection by the State against violence
or bodily harm under ICERD Article 5(b);

v.

the right to equality before the law and in the enjoyment of the social
right to social services under ICERD Article 5(e)(iv);

vi.

the right to equality before the law and in the enjoyment of the cultural
right to equal participation in cultural activities under ICERD Article
5(e)(vi);

vii.

the right to equality before the law and in the enjoyment of the right of
access to any service intended for use by the general public under ICERD
Article 5(f);

viii.
ix.

the right to equality before the law; and, or alternatively
the right to go about their affairs in peace under the protection of the
police services, under the common law;.

(e)

those omissions or practicesactsQPS Officers and/or the Second Respondent
breached section 9(1) of the RDA and constitutedcommitted “unlawful
discrimination” for the purposes of the Australian Human Rights Commission Act
1986 (Cth) (AHRCA).

2.

On or about 26 November 2004:
(a)

Detective Inspector Warren Webber, an officer employed under the Police Service
Administration Act 1990 (Qld), unreasonably and/or unlawfully declared that an
emergency situation existed on Palm Island;

(b)

that act was based on the race of the Applicants and group members within the
meaning of s 9(1) of the RDA;

(c)

that act had the purpose or effect of nullifying or impairing the recognition,
enjoyment or exercise, by the Applicants and group members, on an equal
footing, of human rights or fundamental freedoms, including the right to
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equality before the law and equal protection of the law (ICEFRD, art 5 and
ICCPR, art 26), the right to liberty and security of the person and protection by
the State against violence or bodily harm (ICEFRD, art 5(b) and ICCPR, art 9), the
right to the protection of the law against arbitrary or unlawful interference with a
person’s privacy, family and home (ICCPR, art 17); and the right not to be
subjected to inhuman or degrading treatment (ICCPR, art 7).
(d)
3.

that act constituted “unlawful discrimination” for the purposes of the AHRCA.

Between 26 and 28 November 2004:
(a)

the incident coordinator in relation to previous riots on Palm Island, Detective
Inspector Webber, purportedly acting under the Public Safety Preservation Act
1986 (Qld) and other members of the Queensland Police Service,

(b)

subjected the Applicants and group members to arbitrary and unlawful
interference with their privacy, family and home, and otherwise responded
unreasonably and unlawfully to the previous riots on Palm Island, purportedly
pursuant to the declaration that an emergency situation existed on Palm Island;

2.

As a result of the matters referred to or pleaded in Part J to L of the 3FASC:
(a)

QPS officers committed a number of “acts” (as defined in section 3 of the Racial
Discrimination Act 1975 (Cth)) which comprised the “Further Failures”, as
defined in the 3FASC;

(b)

the acts or practices described in sub-paragraph (a) involved a “distinction,
exclusion, restriction or preference” were based on the race of the Applicants
and group members within the meaning of section 9(1) of the RDA;

(c)

those acts and/or practices distinction, exclusion, restriction or preference had
the purpose or effect of nullifying or impairing the recognition, enjoyment or
exercise, by the Applicants and group members, on an equal footing, of human
rights or fundamental freedoms in the political, economic, social, cultural or any
other field of public life, including:
i.

the right to liberty and security of person and protection by the State
against violence or bodily harm (ICEFRD, Aarticle 5(b) and ICCPR,
Aarticle 9),
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ii.

the right to the protection of the law against arbitrary or unlawful
interference with a person’s privacy, family and home (ICCPR, Aarticle
17) and

iii.

the right to equality before the law and equal protection of the law
without any discrimination, under ICCPR Article 26;

iv.

the right to enjoy their own culture in community with other members of
their group, as persons belonging to an ethnic minority, under ICCPR
Article 27;

v.

the right to equality before the law and equal treatment before all organs
administering justice, under ICERD Article 5(a);

vi.

the right to equality before the law and in the enjoyment of the social
right to social services under ICERD Article 5(e)(iv);

vii.

the right to equality before the law and in the enjoyment of the cultural
right to equal participation in cultural activities under ICERD Article
5(e)(vi);

viii.

the right to equality before the law and in the enjoyment of the right of
access to any service intended for use by the general public under ICERD
Article 5(f);

ix.

the right to equality before the law;

x.

the right to go about their affairs in peace under the protection of the
police services, under the common law;

xi.

the right not to be subjected to inhuman or degrading treatment or
punishment under (ICCPR, aArticle 7); and

xii.

the right to enjoy their property under the common law without unlawful
interference;

xiii.

the right not to be subjected to arbitrary or unlawful interference with
their privacy, family, or home under ICCPR Article 17;
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(d)

QPS Officers and/or the Second Respondent breached section 9(1) of the RDA
and those acts or practices constitutedcommitted “unlawful discrimination” for
the purposes of the AHRCA.

3.

Pursuant to section 18A of the RDA and/or sections 2.5A, 4.8, 5.4(2)(b), 5.7(3)(b), and
5.11(1)(b) of the Police Service Administration Act 1990 (Qld), the Respondents were
vicariously liable, jointly and/or severally, for the acts described as the “QPS Failures”
and the “Further Failures” in the 3FASC, and/or for the unlawful discrimination that
occurred by reason thereof.

4.

The unlawful discrimination for which the Respondents were liable was so egregious as
to warrant an order of exemplary damages.

5.

Subsequent to the unlawful discrimination, the Respondents engaged in certain conduct
pleaded in Part M of the 3FASC which aggravated the damages of the Applicants.

Questions common to claims of group members
The questions of law or fact common to the claims of the group members are:
1.

whether the investigation by members of the Queensland Police Service into the death of
Mulrunji lacked independence, did not comply with the Queensland Police Service’s
Code of Conduct or the Queensland Police Service Operational Procedures Manual
and/or was otherwise flawed;

2.

whether the review by members of the Queensland Police Service’s Investigation
Review Team of the investigation into the death of Mulrunji failed to comply with the
Queensland Police Service’s Code of Conduct or the Queensland Police Service Human
Resources Management Manual and/or was otherwise flawed;

3.

whether the declaration of the existence of an emergency situation on Palm Island was
made unreasonably and/or unlawfully;

4.

whether members of the Queensland Police Service subjected the Applicants and group
members to arbitrary and unlawful interference with their security, liberty, privacy,
family and home, between 26 and 28 November 2004;
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5.

whether members of the Queensland Police Service responded unreasonably and/or
unlawfully to the riots on Palm Island in November 2004;

6.

whether any or all of the acts omissions or practices described in the claims in
paragraphs 1, 2 and 3 above (the impugned conduct):
(a)

involved a distinction, exclusion, restriction or preference based on race, colour,
descent or ethnic origin;

(b)

had the purpose or effect of nullifying or impairing the recognition, enjoyment or
exercise, by the Applicants and group members, on an equal footing of any
human right or fundamental freedom in the political, economic, social, cultural
or any other field of public life; and/or

(c)
7.

constituted unlawful discrimination for the purposes of the AHRCA;.

wWhether the Applicants and group members are entitled to any and, if so, what relief
under s 46PO of the AHRCA.

Questions common to claims of sub-group members
Adopting the terms defined in the 3TFASOC, the questions of law or fact common to the claims
of the sub-group members are:
8.

whether the arrests of the First Applicant and some of the sub-group members in the
course of the Raids without warrant were unlawful;

9.

whether the entry into the dwellings of the Applicants and the sub-group members in
the course of the Raids were unlawful;

10.

wWhether the Applicants and sub-group members are entitled to any and, if so, what
relief under s 46PO of the AHRCA and/or at common law.
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Representative action
The Applicants bring this application as representative parties under Part IVA of the Federal
Court of Australia Act 1976.
The group members to whom this proceeding relates are Aboriginal persons and Torres Strait
Islanders resident on Palm Island as at 19 November 2004 and still resident on Palm Island as at
and including 25 March 2010.
The group members number more than seven people.
The Applicants also represent a sub-group of group members, being persons who either:

a. were apprehended or arrested by, or in the presence of SERT or PSRT officers
in connection with the events on Palm Island on 26 November 2004;

b. were present at the arrests referred to in the preceding sub-paragraph;
c. otherwise witnessed or were present during the Raids (as defined in the
3FASC); and/or

d. had their homes entered into, or their property otherwise interfered with, by
officers of the QPS during the Raids without their consent.
The members of the sub-group number more than seven people.

Legislation
The Applicant claims that the discrimination complained of is unlawful under the
Racial Discrimination Act 1975, section 9(1).
Remedy sought
1.

A declaration that that the impugned conduct constituted unlawful discrimination
within the meaning of the AHRCA.
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2.

An apology from the Respondents to be provided and published on such terms as the
Court directs.

3.

Such orders under s 46PO of the AHRCA as the Court deems appropriate, including
orders that the Respondents perform such acts as the Court directs, including payment
of compensatory and/or aggravated and/or or exemplary damages, to redress any loss
or damage suffered by the Applicants and the group members.

3.4.

Damages.

4.5.

Costs.

5.6.

Such further or other orders as this Court thinks fit.

Accompanying documents
This application is accompanied by:
1.

The Notice of Termination of Complaint given by the President of the Australian
Human Rights Commission, attaching thereto:
a. Reasons for the Decision (Attachment “A” - pages 9 to 10);
b. a copy of the Complaint (Attachment “B” - pages 11 to 25); and
c. a copy of the amendment to the Complaint as redacted by the AHRC
(Attachment “C” - pages 26 to 28).

Applicant’s details
The Applicants’ relationship to the First Respondent is that the Applicants were at all material
times residents of the State of Queensland. The Applicants’ relationship to the Second
Respondent is that they were at all material times subject to the exercise of lawful authority by
the Second Respondent.
The Applicants are over 18 years.
The Second Applicant has special requirements for the hearing. Due to her age, the Second
Applicant requires wheelchair access in order to be present at the hearing.

11

Applicant’s address
The Applicant’s address for service is:
Place: Levitt Robinson Solicitors
Level 6, 162 Goulburn Street
Sydney (East), NSW 2010
Email: slevitt@levittrobinson.comdmkatz@levittrobinson.com
The Applicant’s address is 84 Bentley Street, Palm Island QLD 4816.

Service on the Respondents
It is intended to serve this Application on the Respondents.
Date:

Signed by Stewart A Levitt
Lawyer for the Applicants
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Schedule
Federal Court of Australia
District Registry: Queensland
Division: General Division

No.

QUD 535 of 2013

Applicants
Second Applicant:

Agnes Wotton

Third Applicant:

Cecilia Anne Wotton

Respondents
Second Respondent:

Commissioner of the Police Service who is sued as the
Commissioner of the Police Service and as representing the
members of the Queensland Police Service engaged in the
impugned conduct.

