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On 16 October 2021 I, David Morris of 6 O’Connell Street, Sydney, sincerely declare and affirm 
that: 
 
1. I am the Chief Executive Officer of the Environmental Defenders Office Ltd (EDO). I am also 

a qualified lawyer admitted to practice in the State of New South Wales. I have been the 

Chief Executive Officer of the EDO since October 2017.  

 

2. The EDO is an accredited community legal centre and registered charity. The EDO has a 

public charitable purpose of ‘conserving, protecting, enhancing and/or promoting the natural 

environment or any part of it and including the natural surroundings of humans, whether 

affecting them as individuals or in social groupings by way of providing legal services – 

including assistance, advice, information, law reform commentary and policy analysis’.  

 

3. I make this affidavit from my own knowledge and belief save where otherwise stated.  

Where I depose to matters based on information and belief, I believe those matters to be 

true. 

 

4. I have read the Form 15 Originating Application and the Form NCF1 Concise Statement 

which bear the seal of the Court and were filed on behalf of the Applicant in this proceeding. 

 

5. The EDO frequently uses Freedom of Information (FOI) laws to obtain information that 

assists our clients and the general public who are concerned about public interest 

environmental matters. FOI Applications made by our office occur in a wide variety of 

matters and for a broad range of clients, including nationally significant matters of 

environmental concern. Often, access to information on such matters is sought under the 

Freedom of Information Act 1982 (Cth) (FOI Act). 

 

6. My experience in these matters is that it is rare for applications for access to information 

made under the FOI Act to progress in a way I would regard as expeditious or reasonable. 

 

7. Below, I set out three examples of matters in which EDO has acted for clients who have 

made applications for access to material under the FOI Act, and where the disclosure of the 

relevant material has been significantly delayed. The clients of EDO whose cases I refer to 

below consented to me affirming this affidavit in the proceeding. I provide this information to 
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the best of my knowledge and based on a recent review of these matters by lawyers 

employed by EDO. 

 

I.  FOI Application to the National Offshore Petroleum Safety and Environmental

 Management Authority on behalf of the International Fund for Animal Welfare 

 

8. From around 2014, EDO acted for the International Fund for Animal Welfare (IFAW) in 

relation to a proposal by Bight Petroleum Pty Ltd’s (Bight) to conduct the Lightning 3D 

Marine Seismic Survey (Lightning 3DMSS) in an offshore area of the Great Australian 

Bight. Bight submitted an Environment Plan (EP) in relation to the Lightning 3DMSS for 

assessment by the National Offshore Petroleum Safety and Environmental Management 

Authority (NOPSEMA). On 6 June 2014, NOPSEMA accepted the EP for the Lightning 

3DMSS. The result was that the Lightning 3DMSS could proceed subject to compliance with 

the terms of the EP.  

 

9. On 27 June 2014, EDO made an application under the FOI Act to NOPSEMA on behalf of 

IFAW, seeking (among other things) the EP for the Lightning 3DMSS and NOPSEMA’s 

assessment of the EP under the Offshore Petroleum and Greenhouse Gas Storage 

(Environment) Regulations 2014 (Cth).  

 

10. On 28 November 2014, NOPSEMA granted IFAW’s FOI Act application in part but refused 

access to or redacted parts of certain documents. It also reserved its decision in relation to 

other documents sought by IFAW’s application (28 November Decision).  

 

11. On 10 December 2014, IFAW applied for review by the Office of the Australian Information 

Commissioner (OAIC) of the 28 November Decision. 

 

12. On 24 December 2014, NOPSEMA made its decision in relation to the remaining 

documents sought under IFAW’s FOI Act application (24 December Decision). 

 

13. On 21 January 2015, IFAW applied for review by the OAIC of the 24 December Decision.  

 

14. On 23 February 2015 and 5 March 2015 respectively, the OAIC wrote to IFAW and notified 

it that the OAIC did not intend to undertake the requested reviews by IFAW in relation to the 

28 November Decision and the 24 December Decision.  

 

15. On 26 March 2015 and 1 April 2015 respectively, the OAIC gave written notice to IFAW of 

its decision under s 54W(b) to not undertake reviews of the 28 November Decision and the 

24 December Decision. A copy of the OAIC’s correspondence to IFAW of 26 March 2015 is 

annexed to this affidavit and marked “DM-1”. A copy of the OAIC’s correspondence to IFAW 

of 1 April 2015 is annexed to this affidavit and marked “DM-2”. 

 

16. On 23 April 2015, EDO applied to the Administrative Appeals Tribunal (AAT) on behalf of 

IFAW for merits review of OAIC’s decisions of 26 March 2015 and 1 April 2015 to not 

undertake reviews of the 28 November Decision and the 24 December Decision and also of 

the 28 November Decision and the 24 December Decision themselves. Separate reviews 

were initiated in relation to the 28 November Decision and the 24 December Decision. A 

copy of those applications for AAT review is annexed to this affidavit and marked “DM-3”.  
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17. On 5 January 2016, both AAT reviews were resolved by agreement. NOPSEMA agreed to 

release much of the disputed information originally sought by IFAW 18 months earlier. A 

copy of the final orders in relation to both proceedings is annexed to this affidavit and 

marked “DM-4”.  

 

II. FOI Application to the Commonwealth Department of the Environment on behalf 

of Humane Society International Inc.  

  

18. The background to this matter is set out in paragraphs [2] – [9] of a decision of the OAIC 

under s 55L of the FOI Act dated 1 September 2106 and given published as Humane 

Society Inc and Department of the Environment [2016] AICmr 57 (1 September 2016) (HSI 

OAIC Decision). A copy of the HSI OAIC Decision is available at p 9 of annexure “DM-5”, 

which I explain below.  

 

19. EDO’s client in the matter was Humane Society International Inc (HSI). As will be apparent 

from the summary referred to at [18] above, HSI made an application under the FOI Act to 

the Commonwealth Department of the Environment (Department) for disclosure of 

documents.  

 

20. On 11 September 2015, HSI applied for external review of the Department’s decision in 

relation to that application. That application was not decided by the OAIC until 1 September 

2016.  

 

21. On or around 19 September 2016, HSI made an application to the AAT, seeking merits 

review of the HSI OAIC Decision. A copy of that application is annexed to this affidavit and 

marked “DM-5”.  

 

22. Some three years after the initial FOI application was lodged, the matter was resolved by 

agreement.  The Department agreed to release most of the information and on 27 February 

2018, the AAT issued a decision under s 42C of the Administrative Appeals Tribunal Act 

1975 (Cth), recording that agreement and releasing the information. A copy of the final 

orders made by the AAT in the proceeding is annexed to this affidavit and marked “DM-6”. 

 

III. FOI Application to NOPSEMA on behalf of Greenpeace Australia Pacific 

 

23. The background to this matter is set out in paragraphs [3] – [9] of EDO’s submission to the 

OAIC dated 20 July 2017, a copy of which is annexed to this affidavit and marked “DM-7”. 

 

24. As will be apparent from paragraphs [3] – [9] of DM-7, on 30 August 2016, Greenpeace 

Australia Pacific (Greenpeace) made an application under the FOI Act for disclosure of 

documents in the possession of NOPSEMA.  

 

25. On 19 January 2017, Greenpeace applied to the OAIC for review of NOPSEMA’s decision 

concerning its FOI application.  
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26. On 6 September 2018, NOPSEMA made a new decision and granted access to the 

documents. This was notified to Greenpeace in a letter from the OAIC dated 6 September 

2018. A copy of that letter is annexed to this affidavit and marked “DM-8”. 

 

Sworn / Affirmed by the deponent 

at Sydney 

in NSW 

on 16 October 2021 

Before me: 

)
)
)
)
)

  

re of witness 

 

Qualification: Solicitor 
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Federal Court of Australia 
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Senator Rex Patrick 

Applicant 

 

Australian Information Commissioner 

Respondent 

 

 

This and the following 3 pages form Exhibit DM-1 to the Affidavit of David Morris affirmed on 
16 October 2021 before me. 

nature of witness  

me:  
Qualification: Solicitor 

 



Our reference: MR14/00436
Agency reference: FO64:A393668

Mr Matthew Collis
International Fund For Animal Welfare

Via email: mcollis@ifaw.org

Dear Mr Collis,

Application for review of an FOI decision – International Fund For 
Animal Welfare

I refer to your application for Information Commissioner review (IC review) of a 
decision made by the National Offshore Petroleum Safety and Environmental 
Management Authority (NOPSEMA) under the Freedom of Information Act 1982
(Cth) (the Act) on 24 December 2014. 

I wrote to you on 23 February 2015 indicating my intention not to undertake an IC 
review as I considered it desirable for the IC reviewable decision to be considered by 
the Tribunal. You were invited to provide a response by 9 March 2015.

In your telephone conversation with the OAIC on 11 March 2015, you indicated that 
you intended to apply to the Tribunal for a review of this matter.

Discretion not to undertake an IC review

As a delegate of the Information Commissioner under s 54W(b) of the Act, having 
considered the circumstances of this application, I have decided to exercise my 
discretion to decide not to undertake an IC review on the basis that it is desirable 
that the IC reviewable decision be considered by the Tribunal. 

Given the complexity of this matter relative to the current capacity of the OAIC, it is 
unlikely to be resolved in a reasonable time period through the IC review process. I 
have reached this view because of:

the technical complexity of the documents in issue and the likelihood that a 
variety of exemptions may apply to them; and

it appears unlikely that this matter will be either resolved informally or 
finalised by way of decision by the OAIC within a reasonable time period.

GPO Box 5218 Sydney NSW 2001
Enquiries 1300 363 992 enquiries@oaic.gov.au TTY 1800 620 241 www.oaic.gov.au

ABN 85 249 230 937



 

In coming to this conclusion the views of NOPSEMA were sought. The agency did not 
respond to the Office’s intention to exercise discretion not to undertake an IC 
review of this matter under s 54W(b) of the Act.  

An application for review of the relevant IC reviewable decision may be made to the 
Tribunal under s 57A within 28 days of this notice.

As such, your application is now considered finalised by this office.

Yours sincerely, 

Karen Toohey 
Assistant Commissioner 
Dispute Resolution branch 

26 March 2015 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 



 

Summary of filing fees for FOI matters before the 
Administrative Appeals Tribunal 

 
No fee is payable if the FOI decision concerns a document relating to a decision that is specified in 
Schedule 3 to the AAT Regulations 1976: reg 19(2)(b) of the AAT Regulations 1976.  Schedule 3 sets out 
decisions in relation to which no fee is payable to apply to the AAT for a review.  They include decisions 
under the following legislation:

family assistance law 
Military Rehabilitation and Compensation Act 2004
National Disability Insurance Act 2013 
Safety, Rehabilitation and Compensation Act 1988
social security law 
Veterans’ Entitlements Act 1986. 

 The standard fee of $861 is otherwise payable unless the person is eligible to pay a reduced fee of 
$100. 
  
A reduced fee is payable if the applicant: 

has been granted legal aid for the application to which the fee relates; 
holds a health care card, a pensioner concession card, a Commonwealth seniors health card 
or any other card issued by the Department of Social Services or the Department of 
Veterans' Affairs that certifies entitlement to Commonwealth health concessions; 
is in prison or lawfully detained in a public institution; 
is under 18 years of age; or 
is receiving youth allowance, Austudy or ABSTUDY. 

 A reduced fee is also payable if the AAT decides that paying the full fee would cause the person 
financial hardship.  A form to apply for financial hardship is available on the AAT website.
 
Further information on filing fees is available from the AAT’s website at 
http://www.aat.gov.au/FormsAndFees/Fees.htm
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Our reference: MR15/00061
Agency reference: FO64

Mr Matthew Collis
International Fund For Animal Welfare

Via email: mcollis@ifaw.org

Dear Mr Collis

Application for review of an FOI decision – International Fund for 
Animal Welfare

I refer to your application for Information Commissioner review (IC review) of a 
decision made by the National Offshore Petroleum Safety and Environmental 
Management Authority under the Freedom of Information Act 1982 (Cth) (the Act)
on 24 December 2014. 

I wrote to you on 5 March 2015 indicating my intention not to undertake an IC 
review as I considered it desirable for the IC reviewable decision to be considered by 
the Administrative Appeals Tribunal.  You were invited to provide a response by 13 
March 2015.

In your telephone conversation with the OAIC on 11 March 2015, you indicated that 
you intended to apply to the Tribunal for a review of this matter.

Discretion not to undertake an IC review

As a delegate of the Information Commissioner under s 54W(b) of the Act, having 
considered the circumstances of this application, I have decided to exercise my 
discretion to decide not to undertake an IC review on the basis that it is desirable 
that the IC reviewable decision be considered by the Tribunal. 

Given the complexity of this matter relative to the current capacity of the OAIC, it is 
unlikely to be resolved in a reasonable time period through the IC review process. I 
have reached this view because of:

the technical complexity of the documents in issue and the likelihood that a 
variety of exemptions may apply to them; and

it appears unlikely that this matter will be either resolved informally or 
finalised by way of decision by the OAIC within a reasonable time period.

GPO Box 5218 Sydney NSW 2001
Enquiries 1300 363 992 enquiries@oaic.gov.au TTY 1800 620 241 www.oaic.gov.au

ABN 85 249 230 937



 

In coming to this conclusion the views of the parties were sought. The agency did 
not object to the office exercising its discretion not to undertake an IC review of this 
matter under s 54W(b) of the Act.  

An application for review of the relevant IC reviewable decision may be made to the 
Tribunal under s 57A within 28 days of this notice. A schedule of fees that may apply 
is attached.

As such, your application is now considered finalised by this office.
 
Yours sincerely, 
 

 
Karen Toohey 
Assistant Commissioner 
Dispute Resolution branch 

1 April 2015 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 



 

Summary of filing fees for FOI matters before the Administrative Appeals 
Tribunal 

 
No fee is payable if the FOI decision concerns a document relating to a decision that is specified in Schedule 
3 to the AAT Regulations 1976: reg 19(2)(b) of the AAT Regulations 1976. Schedule 3 sets out decisions in 
relation to which no fee is payable to apply to the AAT for a review. They include decisions under the 
following legislation:

family assistance law
Military Rehabilitation and Compensation Act 2004
National Disability Insurance Act 2013
Safety, Rehabilitation and Compensation Act 1988
social security law
Veterans’ Entitlements Act 1986.

 The standard fee of $861 is otherwise payable unless the person is eligible to pay a reduced fee of 
$100.

A reduced fee is payable if the applicant:

has been granted legal aid for the application to which the fee relates;
holds a health care card, a pensioner concession card, a Commonwealth seniors health card or 
any other card issued by the Department of Social Services or the Department of Veterans' 
Affairs that certifies entitlement to Commonwealth health concessions;
is in prison or lawfully detained in a public institution;
is under 18 years of age; or
is receiving youth allowance, Austudy or ABSTUDY.

 A reduced fee is also payable if the AAT decides that paying the full fee would cause the person 
financial hardship. A form to apply for financial hardship is available on the AAT website.

Further information on filing fees is available from the AAT’s website at 
http://www.aat.gov.au/FormsAndFees/Fees.htm



 

 

Certificate of Exhibit DM-3

 

No. VID519 of 2021 

Federal Court of Australia 

District Registry: Victoria 

Division: Administrative and Constitutional Law & Human Rights 

 

 

Senator Rex Patrick 

Applicant 

 

Australian Information Commissioner 

Respondent 

 

 

This and the following 58 pages form Exhibit DM-3 to the Affidavit of David Morris affirmed 
on 16 October 2021 before me. 

ature of witness  

Name:  
Qualification: Solicitor 

 























































































































 

 

Certificate of Exhibit DM-4

 

No. VID519 of 2021 

Federal Court of Australia 

District Registry: Victoria 

Division: Administrative and Constitutional Law & Human Rights 

 

 

Senator Rex Patrick 

Applicant 

 

Australian Information Commissioner 

Respondent 

 

 

This and the following 2 pages form Exhibit DM-4 to the Affidavit of David Morris affirmed on 
16 October 2021 before me. 

re of witness  

 
Qualification: Solicitor 

 



 

 
 

Administrative Appeals Tribunal 
 
 
 
ADMINISTRATIVE APPEALS TRIBUNAL  ) 
   ) No: 2015/1937 
GENERAL DIVISION  ) 
 

 
 

 Re: International Fund for Animal Welfare 
Applicant 

 
And: National Offshore Petroleum Safety and Environmental Management Authority 

Respondent 
 

 
TRIBUNAL:  Deputy President J W Constance  
 
DATE:   5 January 2016 
 
PLACE:  Sydney 
 
In accordance with subsection 42C(1) of the Administrative Appeals Tribunal Act 1975: 
 
1. the parties have reached an agreement as to the terms of a decision of the 

Tribunal that is acceptable to the parties; and 
 
2. the terms of the agreement have been reduced to writing, signed by or on behalf 

of the parties and lodged with the Tribunal; and 
 
3. the Tribunal is satisfied that a decision consistent with those terms is within the 

powers of the Tribunal and is appropriate to make. 
 
Pursuant to subsection 42C(2) of the Administrative Appeals Tribunal Act 1975, the 
Tribunal decides that part of the reviewable decision dated 24 December 2014, as 
refers to documents A350302, A350303 and A362850, is varied to provide that the 
Applicant is granted full access to documents A350302, A350303 (excluding Appendix 
C) and A362850. 
 
 
 
 
 
 
...................[SGD].................................. 
JW Constance 
Deputy President  



 

 
 

Administrative Appeals Tribunal 
 
 
 
ADMINISTRATIVE APPEALS TRIBUNAL  ) 
   ) No: 2015/1938 
GENERAL DIVISION  ) 
 

 
 

 Re: International Fund for Animal Welfare 
Applicant 

 
And: National Offshore Petroleum Safety and Environmental Management Authority 

Respondent 
 

 
TRIBUNAL:  Deputy President J W Constance 
 
DATE:   5 January 2016 
 
PLACE:  Sydney 
 
In accordance with subsection 42C(1) of the Administrative Appeals Tribunal Act 1975: 
 
1. the parties have reached an agreement as to the terms of a decision of the 

Tribunal that is acceptable to the parties; and 
 
2. the terms of the agreement have been reduced to writing, signed by or on behalf 

of the parties and lodged with the Tribunal; and 
 
3. the Tribunal is satisfied that a decision consistent with those terms is within the 

powers of the Tribunal and is appropriate to make. 
 
Pursuant to subsection 42C(2) of the Administrative Appeals Tribunal Act 1975, the 
Tribunal decides that part of the reviewable decision dated 28 November 2014, as 
refers to documents A353065 and A369358, is varied to provide that the Applicant is 
granted full access to documents A353065 and A369358. 
 
 
 
 
 
 
 
.....................[SGD].............................................. 
J W Constance 
Deputy President  
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Administrative Appeals Tribunal 
 
 
 
ADMINISTRATIVE APPEALS TRIBUNAL  ) 
   ) No: 2016/5197 
FREEDOM OF INFORMATION DIVISION  ) 
 

 
 Re: Humane Society International INC 

Applicant 
 

And: Department of the Environment 
Respondent 

 
 

 
TRIBUNAL:  The Hon. Dennis Cowdroy OAM QC, Deputy President  
 
DATE:   27 February 2018 
 
PLACE:  Sydney 
 
In accordance with subsection 42C(1) of the Administrative Appeals Tribunal Act 1975: 
 
1. the parties have reached an agreement as to the terms of a decision of the 

Tribunal that is acceptable to the parties; and 
 
2. the terms of the agreement have been reduced to writing, signed by or on behalf 

of the parties and lodged with the Tribunal; and 
 
3. the Tribunal is satisfied that a decision consistent with those terms is within the 

powers of the Tribunal and is appropriate to make. 
 
Pursuant to subsection 42C(2) of the Administrative Appeals Tribunal Act 1975, the 
Tribunal decides that: 
 
1. the decision under review, being the decision of the Acting Australian Information 

Commissioner made on 1 September 2016, is varied as follows:  
 

a) access is granted, in full, to Documents 4, 12, 18 and 22 under section 11A 
of the Freedom of Information Act 1982 (Cth) (FOI Act); and  
 

b) access if granted, in part, to Documents 14, 15 and 16 under section 11A of 
the FOI Act.  

 
 
 
................................[sgd]................................... 
The Hon. Dennis Cowdroy OAM QC, Deputy President 



 

 

Certificate of Exhibit DM-7

 

No. VID519 of 2021 

Federal Court of Australia 

District Registry: Victoria 

Division: Administrative and Constitutional Law & Human Rights 

 

 

Senator Rex Patrick 

Applicant 

 

Australian Information Commissioner 

Respondent 

 

 

This and the following 8 pages form Exhibit DM-7 to the Affidavit of David Morris affirmed on 
16 October 2021 before me. 

ure of witness  

Name:  
Qualification: Solicitor 

 



 

1 
 

 
20 July 2017 
 

Gillian Cameron 
Review and Investigation Officer 
Office of the Australian Information Commissioner 
GPO Box 5218 
Sydney NSW 2001  
 

By email: gillian.cameron@oaic.gov.au 
 
Dear Ms Cameron, 
  
IC Review MR 17/00038  Invitation to comment on submissions of the 
National Offshore Petroleum Safety and Environmental Management Authority 
(NOPSEMA)  
  
1. We act for Greenpeace Australia Pacific in relation to the above matter. 

 
2. We refer to your email to our client dated 7 July 2017 inviting our client to 

comment on the submissions (undated) made by NOPSEMA in the relation to 
the above Information Commissioner Review matter (NOPSEMA IC 
Submissions). We are instructed by our client to respond to the invitation to 

 
  

Background 
 

3. On 30 August 2016 our client requested access to the following information 
from NOPSEMA under section 15 of the Freedom of Information Act 1982 
(Cth) (FOI Act):  

 
WOMP) for the Great Australian Bight 

Project (BP and Statoil exploration permits EPP37-40). 

 
4. On 18 November 2016 NOPSEMA determined to grant access to part of the 

WOMP. We are instructed that BP, a party affected by the access decision, 
and Greenpeace separately sought internal review of the decision.  
 

5. On 20 December 2016, the internal reviewer issued a single decision in 
respect of both the Greenpeace and BP internal review applications and 
determined to vary the original decision (Internal Review Decision).  
 

6. The Internal Review Decision concurred with the original decision maker to 
redact some information on the basis that it is conditionally exempt under 
s47F (personal privacy) under the FOI Act.  
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7. The Internal Review Decision also concurred with the original decision in 
respect of redacting some information on the basis that it is conditionally 
exempt to s47G of the FOI Act (business affairs). However the internal 
reviewer varied the reasons as to why that exemption applied. He also further 
redacted three additional parts of the WOMP pursuant to the business affairs 
exemption (see paragraph [18] of the Internal Review Decision). 
 

8. On 19 January 2017 our client made an application for review of the Internal 
Review Decision to the Office of the Australian Information Commissioner 
(External Review Request). The External Review Request focusses on the 
decision by the internal reviewer that information in the WOMP is conditionally 
exempt under s47G of the FOI Act. Our client does not object to the redaction 
of information under s47F of the FOI Act. 
 

9. Examples of the type of information in the WOMP determined to be withheld 
by the internal reviewer under s47G of the FOI Act include information under 
the following headings: Organisational Competency (s4.1.1) Management of 
Change (s4.5), Well Design (s 5), Temporary Abandonment (s6.3.8), Source 
Control and Blowout Contingency Measures (s12).  

 
Overarching purpose of the FOI Act and s47G (Business Affairs exemption) 
 
10. The FOI Act is founded on the principle of open government, and provides the 

Australian public with a right of access to information held by the 
Commonwealth Government. Section 3 provides that the objects of the Act 
include:  
 providing the Australian community with access to information held by the 

Government,  
 increased public participation and scrutiny of Government decision-

making, and 
 that information held by Government is a national resource. 

 
11. Section 11 of the FOI Act gives Greenpeace a legally enforceable right of 

access.  The onus is on NOPSEMA to show that the right is overridden by a 
public interest factor against disclosure. 

 
12. In the circumstances of the current matter, the business affairs conditional 

exemption (s47G) only applies where disclosure: 
 would, or could,  
 disclosure could reasonably be expected to prejudice the future supply 

of information to NOPSEMA, for example for the purpose of the 
administration of the Offshore Petroleum and Greenhouse Gas Storage 
(Resource Management and Administration) Regulations 2011 
(Regulations 2011). 

 
The Internal Review Decision 
 
13. The Internal Review Decision g

disclosure. BP contends that: 
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the WOMP is a technical document containing information about how 
the titleholder intends to design and operate its well for the purposes of 
exploration drilling and to meet the requirements of the Regulations 
2011. 

 the Regulations 2011 do not include any processes for consultation 
and scrutiny of such matters is to be confined to NOPSEMA 

 disclosure would place BP at significant commercial disadvantage vis-
à-vis their competitors and third party service providers 

 disclosure would reasonably be expected to prejudice the future supply 
of information to NOPSEMA. 

 
14. Our client does not dispute that the information sought is of the kind which 

disclosure would have an unreasonable adverse impact on BP, or that it could 
reasonably be expected to prejudice the future supply of information to 
NOPSEMA. 
 

15. The internal reviewer disagrees with the reasoning of the original decision 
maker nd adverse effect on the business, 

- that the likelihood of 
opposition/protest groups using the information to oppose all drilling activities 

removes this reason from his decision. 
 

16. However, the internal reviewer agreed with BP that:  
 the document contains specific technical details, rather than just a 

-making 
activities 

 the document provides highly sensitive commercial information that is 

stakeholders or the public and unplanned release of the information to 
the market would unfairly benefit competitors  

 disclosure of certain information in the documents could be expected, 
on balance, to unreasonably siness activities 
and it would be disclosed without further restriction on its publication 

 disclosure of the document would not be in the public interest to 
release as the scope and purpose of the document is limited to the 
technical requirements to maintain the well rather than managing its 
risks to the environment. 
 

Disclosure could not be expected to unreasonably affect the business affairs 
of BP 

 
made out 

 
17. To satisfy the criteria in s47G(1)(a) that disclosure could reasonably be 

expected to adversely affect the business affairs of BP, there must be more 
than a mere risk or possibility of prejudice that may occur if the information is 
released. The particulars of the predicted effect and the reasons behind the 
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identification of those particulars should be articulated during the decision 
making process.1   
 

18. The internal reviewer finds that the WOMP 

to BP and which would therefore be likely to assist competitors if it were 
disclosed by enabling them to benefit at no cost. No explanation is provided 
as to how competitors might benefit from the highly site-specific information 
and who those competitors or stakeholders might be. In this regard we note 
BPs announcement in October 2016 that it would no longer be pursuing 
drilling plans in the Great Australian Bight.2  Further, that BP has already 
entered a deal to transfer its exploration permits to Statoil.3 Therefore we 
consider the utility of withholding information on the basis that disclosure 
could commercially disadvantage BP is undermined as the exploration 
permits have already been sold and there is even more of a public interest in 
ensuring regulatory oversight of the new title holder.   
 

19. The WOMP is a legally enforceable document prepared for submission to a 
public authority under the Regulations 2011.4  Any promises made by BP to 
its consultants, third party service providers or other stakeholders about 
confidentiality of the information produced in the WOMP were 
is not reasonable for NOPSEMA or BP to now rely on any such promises to 
prevent access. 
 

Test of unreasonableness 
 

20. It is a requirement of s47G(1)(a) of the FOI Act that the alleged adverse effect 
that could occur be unreasonable.  
 

21. The Australian Information Commissioner has issued Guidelines under s93A 
to which regard must be had for the purposes of performing a function, or 
exercising a power, under the FOI Act. Part 6 of the Guidelines explain that: 
 
The test of reasonableness [in s 47G(1)(a)] applies not to the claim of harm 
but to the objective assessment of the expected adverse effect. For example, 
the disclosure of information that a business's activities pose a threat to public 
safety may have a substantial adverse effect on that business but it may be 
reasonable in the circumstances to disclose it. Similarly, it would not be 
unreasonable to disclose information about a business that revealed unlawful 
conduct. These considerations necessitate a weighing of a public interest 
(public safety) against a private interest (preserving the profitability of a 
business) but at this stage it bears only on the threshold question of whether 
the disclosure would be unreasonable.  

                                                           
1 ) and Australian Broadcasting Tribunal (No 2) [1985] AATA 69. 
2 http://www.abc.net.au/news/2016-10-11/bp-withdraws-from-great-australian-bight-drilling/7921956  
3 http://www.abc.net.au/news/2017-06-09/great-australian-bight-drilling-flagged-after-bp-swap-deal/8604454  
4 Part 5 Offshore Petroleum and Greenhouse Gas Storage (Resource Management and Administration) 
Regulations 2011. 
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22. As acknowledged by NOPSEMA in its IC Submissions at page 2, the purpose 

of the WOMP is to ensure that the titleholder has adequate controls in place 
to prevent occupational health and safety risks and the release of 
hydrocarbons from the well into the environment. The Regulations 2011 

 that the risks identified by the titleholder in 
relation to the well activity will be managed 5 
 

23. 
and accountability of both the title holder and regulator in approving such 
plans. Yet, the information redacted by NOPSEMA includes information about 

 
which is precisely the type of information sought by our 

client in order to ensure that adequate safeguards are in place to manage the 
risks identified by the titleholder in relation to well activity.  
 

24. The major (and real) concern of both our client and the public is how title 
holders manage the risks of well blow outs, oil spills and other environmental 
disasters in the Great Australian Bight.6 In 2010 a disastrous blowout of the 
Macondo Prospect well in the Gulf of Mexico killed 11 people and caused 
more than US$40 billion of environmental damage along the US coast. It is 
reasonable that the Australian public can seek to access information in the 
WOMP which is prepared by the title holder to manage and prevent the risks 
in relation to well activity in the Great Australian Bight.  
 

25. The information redacted in the WOMP goes to this very question and the 
reasons given by NOPSEMA do not support a finding that the private interests 
of BP ought to be given more weight than the right of the public to know how 
the titleholder is able to manage risks to well integrity.  
 

26. NOPSMA submits that the WOMP is limited to technical requirements 
 for 

managing environmental risk. How BP proposes to manage the risk of 
uncontrolled well fluids throughout the lifecycle of the proposed exploration 
well and its internal management systems 
understanding of what BP is proposing to do in the Bight Basin, and how it is 
required by law to manage the environmental and operational risks. 
 

27. For those reasons, the threshold is high for deciding that the effect of 
disclosure upon  business would be unreasonable.  Neither NOPSEMA 
nor BP has provided any reasons why the adverse effect that it says will result 
from disclosure would be unreasonable. 
 

                                                           
5 Offshore Petroleum and Greenhouse 
Gas Storage (Resource Management and Administration) Regulations 2011. 
6 See for example: https://www.theguardian.com/environment/2015/oct/09/bp-oil-spill-in-great-australian-bight-
would-be-catastrophic-modelling-shows;  
http://www.abc.net.au/news/2016-09-16/bps-oil-spill-modelling-shows-damage-to-great-australian-bight/7851586   
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Legislation governing WOMPs does not include process for public consultation 
 

28. Under Division 2 of Part 5 the Regulations 2011, BP is required to have an 
approved well operations management plan in place and undertake activities 
in accordance with that plan.  

 
29. BP contends that the document should not be released in full as the 

regulations governing the WOMP do not include any processes for public 
consultation, and scrutiny of such technical matters is intended to be confined 
to NOPSEMA. We submit that this is even more of a reason in favour of 
release of the entirety of the WOMP, as full disclosure would encourage the 
objects of the FOI Act by increasing scrutiny and transparency, particularly 
given there is no other opportunity for public participation and that NOPSEMA 
is the sole authority tasked with regulating offshore oil and gas exploration.  
 

30. Prior to February 2014, a proponent proposing to undertake a petroleum 

proposal under the Environment Protection and Biodiversity Conservation Act 
1999 (Cth) (EPBC Act), and if the action was a controlled action, would have 
to have it assessed and approved (subject to conditions) under the EPBC Act 
before undertaking the action.  
 

31. This requirement supplemented the broader separate obligation to obtain and 
comply with a petroleum title (including an exploration permit) issued under 
the Offshore Petroleum and Greenhouse Gas Storage Act 2006 (Cth) and 
Regulations 2011. 
 

32. In 2013, the Commonwealth Government reformed the assessment and 
approvals framework into one regime with NOPSEMA as the sole designated 
assessor and regulator, under its commitment to streamline environmental 
management regulation for offshore petroleum and greenhouse gas activities. 
 

33. In circumstances where oversight of the environmental management of 
offshore oil and gas activities is now managed by NOPSEMA alone, rather 
than with the additional scrutiny of the Department of Environment and 
Energy, it is even more important that the public can access the information 
and plans relied on by BP, and accepted by NOPSEMA, as being sufficient to 
manage well operations. In our view, disclosure of the WOMP in its entirety 
would benefit the Australian public and further the objects of the FOI Act by 
providing an opportunity for additional oversight and scrutiny of Government 
information, which is a national resource.  

 
Disclosure could reasonably be expected to prejudice the future supply of 
information to NOPSEMA  

34. Section 47G(1)(b) will apply if disclosure of the information in the documents 

... an agency for the purpose of the administration of a law of the 
Commonwealth ... or the administration of matters administered by an 
agency'.   
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35. The Internal Review Decision does not specifically address this limb of the 

test in s47G.  
 

36. Our client submits that there can be no reasonable expectation that disclosure 
of the WOMP in its entirety could be expected to prejudice the future supply of 
information to NOPSEMA.  
 

37. The Regulations 2011 set out the information that a titleholder must include in 
its WOMP. It is a strict liability offence to undertake a well activity without a 
WOMP or to fail to comply with the WOMP.7  
 

38. Disclosure of the information sought by our client could not and would not 
prejudice the future supply of such information to NOPSEMA because it is a 
legally enforceable requirement to supply such information under the 
governing legislation.  
 

Public interest favours disclosure 

39. Even if the test for applying the conditional exemption for business affairs 
could be satisfied (which our client submits that it cannot), the information 
must still be released unless there is an overriding public interest against 
disclosure. 
 

40. Matters in favour of disclosure include: 
a. Promoting the objects of the FOI Act in ss3 and 3A, which include  

i. providing the Australian community with access to information 
held by the Government,  

ii. increased public participation and scrutiny of Government 
decision-making, and  

iii. that information held by Government is a national resource. 
b. Informing debate on matters of public importance. 

 
41. There is substantial public interest in understanding the basis on which 

NOPSEMA has decided that the risks identified by BP and the way in which 
those risks will be managed, meet the criteria in the Regulations 2011, which 
includes NOPSEMA making an assessment as to whether the risk 
management measures in place in relation to the design, construction and 
operational activity of the wells are acceptable.8 
 

42. Given that the WOMP is a legally enforceable document, and non-compliance 
with the WOMP is prohibited by the Regulations 2011, it is impossible for the 
public to meaningfully participate in and scrutinise the regulation of well 
management, and the industry generally, without access to the full WOMP.   
 

                                                           
7 

 Offshore 
Petroleum and Greenhouse Gas Storage (Resource Management and Administration) Regulations 2011. 
8 For example: https://www.theguardian.com/environment/2016/sep/12/call-to-halt-great-australian-bight-oil-
drilling-amid-faulty-equipment-fears  
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43. The potential impacts of an environmental incident, if the risks associated with 
ensuring well integrity are not properly managed, are significant, such as the 
impacts to the southern Australian coastline and its wildlife, as well as impacts 
to tourism operators and commercial fisheries. There is a substantial public 
interest in disclosing the information contained in the WOMP for public 
scrutiny. 
 

44. These issues directly affect the public, in that public resources would be 
required to address any major environmental incident response should the 
management of those risks. The information would therefore inform debate on 
matters of public importance. 

 
45. Any such public interests must necessarily override any claimed private 

interests that may be held by BP in relation to the commercial value of the 
information, 
parts of the WOMP. 
 

46. The contact point at EDO NSW in relation to this matter is Principal Solicitor 
Elaine Johnson who can be contacted by phone on (02) 9262 6989 or by 
email at elaine.johnson@edonsw.org.au. 

 
Yours sincerely, 
EDO NSW 
 

Sarah Roebuck 
Senior Solicitor 
 
Our Ref: 1724975 
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