
Federal Court of Australia 

District Registry: New South Wales 

Division: General  No: NSD940/2019 

 

THE OWNERS - STRATA PLAN NO 91086 
Applicant 

 

FAIRVIEW ARCHITECTURAL PTY LTD ACN 111 935 963 
Respondent 

 

ORDER 
 

JUDGE: JUSTICE WIGNEY 

DATE OF ORDER: 25 May 2020 

WHERE MADE: Sydney 

 

THE COURT ORDERS THAT: 

Notices 

1. Pursuant to s 33J of the Federal Court of Australia Act 1976 (Cth) (FCAA), 4.00pm on 2 

April 2021 (Sydney time) is fixed as the date before which a Class Member (as defined in 

the Amended Statement of Claim) may opt out of this proceeding in accordance with these 

Orders (Deadline). 

2. Pursuant to s 33X and s 33Y of the FCAA, the form and content of the notices set out in: 

(a) Schedule A to these Orders (Main Notice); 

(b) Schedule B to these Orders (Cover Letter); 

(c) Schedule C to these Orders (Newspaper Notice); 

(d) Schedule D to these Orders (Radio Notice); and 

(e) Schedule E to these Orders (Short Form Notice),; 

are approved, to be given by the persons and in the manner set out in orders 5 to 11 below. 

3. Further to order 2, by 1 June 2020, the Applicant will provide to the Associate to Wigney J 

and serve on the Respondent, in a viewable media format any proposed audio visual notice 

(Audio-visual Notice) for approval in the context of the approved Main Notice.  



4. The notices in orders 2 and 3 are referred to as the Notices, which are to be provided, as 

approved by the Court, in accordance with these orders to both:   

(i) Class Members who have entered into a litigation funding agreement with 

Omni Bridgeway Limited (OBL) (formerly IMF Bentham Limited) (Existing 

Registered Class Members); and 

(ii) Class Members who have not entered into a litigation funding agreement with 

OBL (Other Class Members). 

Distribution of the Main Notice – “Existing Registered Class Members” 

5. Pursuant to s 33Y(3) of the FCAA, the Cover Letter with the Main Notice is to be sent by 

OBL on or before 1 July 2020 to the Existing Registered Class Members by ordinary post 

or e-mail to their last known postal or e-mail address. 

Distribution of the Main Notice – Other Class Members 

6. Pursuant to s 33Y(3) of the FCAA, the Main Notice is to be given to the Other Class 

Members according to the following procedure: 

(a) By 8 May 2020 the Respondent is to provide to the Applicant a further spreadsheet 

(*.xls file) containing at least the following data from its Netsuite system, to the 

extent it is available (Netsuite Data List):  

(i) the date the order was made; 

(ii) the Respondent's client name; 

(iii) the colour of the panel and in some instances the core type; 

(iv) the quantity sold; 

(v) the core type - i.e. PE or FR; 

(vi) the shipping address; and 

(vii) the project name. 

(b) By 5 June 2020, the Applicant is to provide to the Respondent a version of the 

“project list” as provided by the Respondent on 31 January 2020 and the Netsuite 

Data List both updated with information obtained from any other extrinsic sources 

and research (Project List). 



(c) By 19 June 2020, the Respondent is to use reasonable endeavours to address any 

reasonable queries raised by the Applicant concerning the Project List for the 

purposes of further identifying the contact details of Class Members in the Project 

List.  If this will result in the Respondent incurring significant additional costs, then 

the Applicant and Respondent will confer to try and reach agreement on those costs.  

(d) By 26 June 2020, the Applicant is to compile a final version of the Project List taking 

into account information provided by the Respondent pursuant to order 6(c) above 

(Final Project List). 

(e) By 1 July 2020, the Cover Letter with the Main Notice is to be sent by OBL: 

(i)  to Other Class Members in the Final Project List, by email or ordinary post to 

the email or postal address in the Final Project List; and 

(ii) to any Other Class Members not in the Final Project List, for whom an email 

or postal address details are held, by email or ordinary post to such address. 

(f) By 1 July 2020, William Roberts Lawyers (WRL), the solicitors for the Applicant 

will cause the Main Notice to be displayed on its website and to remain at least for 

the period to the Deadline. 

(g) By 1 July 2020, OBL will: 

(i) cause the Main Notice to be displayed on its website and to remain at least for 

the period to the Deadline; and 

(ii) enable a registration portal to be created on its website for Other Class 

Members to register electronically by providing the relevant information as 

contained in Schedule F to become a Registered Unrepresented Class Member 

(as that term is defined in the Main Notice) and to obtain the OBL funding 

agreement and WRL retainer, in order to become a Represented Class Member 

(as that term is defined in the Main Notice), if they wish.  

Distribution of the Newspaper Notice, Audio-Visual Notice, Radio Notice and Short Form 

Notice  

7. Pursuant to s 33Y(3) of the FCAA, by 1 July 2020, the Applicant shall cause the 

Newspaper Notice to be published in at least one (1) major newspaper publication in 

circulation in metropolitan areas in each capital city of each State and mainland Territory 

of Australia. 



8. Pursuant to s 33Y(3) of the FCAA, by 1 July 2020: 

(a) WRL will cause the Audio-Visual Notice to be displayed on its website and to 

remain there for the period to the Deadline; and 

(b) OBL will cause the Audio-Visual Notice to be displayed on its website and to remain 

there for the period to the Deadline. 

9. Pursuant to s 33Y(3) of the FCAA, the Applicant will cause the Radio Notice to be read 

out at least once in the period between 1 July 2020 and the date referred to in Order 1 

above on a radio station broadcasting in major metropolitan areas in each State and 

mainland Territory of Australia. 

10. By 15 July 2020, the Respondent shall cause a copy of the Short Form Notice to be 

displayed on its website, Facebook page, and Twitter feed and to remain for at least the 

period to the Deadline, with the Short Form Notice being able to be accessed via a 

prominently displayed link on its home page, Facebook page, and Twitter feed under a 

prominent section heading or title “Vitrabond Class Action”. If any Class Member or 

potential Class Member contacts the Respondent to discuss the class action, the 

Respondent must not engage in any substantive discussions with that person about the 

proceeding. Instead, the Respondent must direct that person to make any enquiries with 

OBL or WRL on the details provided in the Short Form Notice.   

11. The Notices may be amended by the Applicant before being emailed, posted, displayed or 

published in order to correct any website or email address or telephone number or other 

non-substantive error or matter. 

Miscellaneous 

12. By the Deadline, if the solicitors for any party to the proceeding, any party or OBL receive 

a notice purporting to be an opt out form referable to this proceeding, they must file the 

notice in the New South Wales District Registry of the Federal Court of Australia within 

14 days after receipt, and the notice shall be treated as an opt out notice received by the 

Court at the time it was received by them. 

13. The solicitors for the Applicant and the solicitors for the Respondent have leave to inspect 

the Court file and copy any Opt out notices filed by any Class Member. 



Costs 

14. The costs of and incidental to the procedure set out in these Orders are costs in the 

proceeding.  For the avoidance of doubt, answering enquiries by Class Members and 

members of the public in relation to the Notices referred to in these Orders is work 

incidental to Orders 1 to 13 above. 

Further notices to Class Members 

15. Either party may, at any time, apply to the Court for further notices to be issued seeking 

additional information from Class Members. 

THE COURT NOTES THAT the Opt Out Notice, Main Notice, the Amended Statement of 

Claim, Defence to the Amended Statement of Claim, and the most current iteration of any Reply 

will be displayed on the Federal Court of Australia website.  

Date that entry is stamped: 26 May 2020 

  

 
 

  



SCHEDULE A 

CLADDING (VITRABOND) CLASS ACTION 

NOTICE TO REGISTER IN THE CLASS ACTION OR TO OPT OUT  

 

WHY IS THIS NOTICE IMPORTANT? 

This is an important notice approved by the Federal Court of Australia because you are likely a 

class member in the “Cladding (Vitrabond) Class Action. 

As explained below, you may do one of three (3) things in response to this notice:  

1. opt out of the class action by 2 April 2021 (4.00PM (Sydney time)) and lose a right to get any money 

compensation out of the class action (but keep your right to try to get some money compensation in an 

action you start yourself against Fairview);  

2. sign up to the class action, even if you are unsure whether you have Vitrabond PE or FR products 

fitted on your building – which you can do in two ways; or  

3. do nothing. 

A. SOME THINGS YOU SHOULD KNOW ABOUT THE CLASS ACTION 

What is the class action about? 

1. The class action seeks compensation (that is, money) for buildings fitted with “Vitrabond PE” and 

“Vitrabond FR” branded Aluminium Composite Panel (ACP) cladding (Vitrabond PE Core 

Cladding).   

2. The class action is against the manufacturer of the cladding, a company called “Fairview”. The 

claimed compensation includes the cost of removal and replacement of the cladding (whether it has 

occurred yet or not), the cost of rectification (to the extent replacement is not required), increases in 

insurance premiums, the costs of building safety assessments, and the consequent reduction of value to 

buildings. 

3. The class action is not a case against developers, builders and others involved in specifying, approving 

or installing the Vitrabond PE Core Cladding on your building.  Even if you want to make a claim 

against those people, you can still stay in this class action, though you won’t be able to recover double 

compensation.   

4. The solicitors running the case are William Roberts Lawyers, and a company named Omni Bridgeway 

Limited (which used to be called IMF Bentham Limited) (OBL) is currently funding the case by 

paying the lawyers and covering any exposure to pay the other side’s costs. 

Is a Class Member liable for any costs and charges? 

5. Class Members are not, and will not be, liable for any “out of pocket” legal costs by remaining in this 

class action. The costs of running it are being  borne in the first instance by OBL and William Roberts 

Lawyers to be distributed upon the resolution of the proceedings as set out in paragraphs 6 and 7 

below. 

6. If the class action is successful (that is, if money compensation is recovered), the Court will be asked 

to distribute the legal and funding costs, from the money recovered, equally among all persons who 



have benefitted from the class action. The effect of any such order, if made, would be that all Class 

Members who benefit will contribute to the legal and funding costs. That means even class members 

who do not sign up to a funding agreement with OBL might have to contribute out of their share in the 

same way as those that sign a funding agreement do. 

7. If the class action is unsuccessful, Class Members will have no liability to pay any legal and funding 

costs. 

B. YOUR THREE OPTIONS 

OPTION 1 – OPT OUT AND CEASE TO BE A CLASS MEMBER 

8. Class Members who opt out will not be bound by the outcome of the class action and will not receive 

any money from the class action if it wins or settles. If you opt out, you will no longer be a part of the 

class action but will be able to commence your own proceedings against Fairview if you wish to do so. 

9. Because some of the relevant conduct of Fairview occurred a long time ago, if this class action had not 

been brought, then some claims against Fairview may have been lost from around 13 June 2019 

onwards due to the expiration of limitation periods that may apply to those claims. This class action 

suspended those limitation periods but they will start to run again if you opt out.  Therefore, if you are 

one of these class members, and you opt out, you may only have a very short period of time to take 

your own action before your claim is lost. You should seek independent legal advice before opting out. 
To opt out is to take a serious step - you should not do it unless you understand what it means. 

10. To opt out of this class action you need to complete the below "Opt out notice" and then return it to the 

Federal Court of Australia at the address on the form by no later than 4:00pm (Sydney time) on 2 April 

2021. 

11. NOTE: If you have already signed a litigation funding agreement with OBL and retainer with William 

Roberts Lawyers, you should note that your litigation funding agreement with OBL contains terms as 

to your rights and obligations in the event that you opt out of this class action.  

OPTION 2 – SIGN UP TO THE CLASS ACTION 

12. Class members may sign up by providing their details and information about their claims to the 

lawyers running the class action. This means it is possible for their claims to be specifically considered 

if there are settlement talks.  

13. You do not have to sign up to remain a Class Member.  However, it is likely that at some point you 

will need to register your interest to participate anyway – either to get money in any settlement, or (if 

there is no settlement) to take further steps to bring your claim forward following the initial trial of 

issues that are common as between the applicant’s claim and any claim you may have.  

14. If you wish to sign up, it will assist the solicitors in being ready for any settlement talks that eventuate 

for you to register by 2 April 2021.  If you have already signed a funding agreement with OBL, you do 

not need to sign up again. 

15. If you want to sign up, you can do it in one of two ways, by either: 

 Entering into a funding agreement and retainer with OBL and William Roberts Lawyers, 

respectively (and becoming a Represented Class Member); or 

 Alternatively, submitting claim details to OBL and William Roberts Lawyers without entering 

into a funding agreement and retainer (with the result you will be a Registered Unrepresented 

Class Member). 



16. Becoming a Represented Class Member will mean you agree to pay, out of any money compensation 

you are awarded: (a) an amount to OBL for costs it has paid to fund the litigation and a commission; 

and (b) an amount to William Roberts for any component of costs not funded by OBL. However, if 

you remain a Class Member that does not sign a funding agreement with OBL and retainer with 

William Roberts, the Court may still make an order at the end of the proceeding or after settlement that 

requires you to make a contribution out of any money compensation you receive.   

17. IMPORTANT NOTE:  If you are unsure about the type of ACP cladding on your building, you 

can still sign up.  If you sign up as a Represented Class Member, you will have the benefit of OBL 

paying for experts (as required) to analyse and test what type of cladding you have.  There is no out of 

pocket cost or liability incurred by you even if it turns out that your building is not fitted with the 

cladding type required to make a claim in the class action. 

18.  If you want to sign up as a Represented Class Member, what you need to do is: 

 go to OBL’s website www.imf.com.au/claddingau  and complete the information form online, 

after which you will be sent the funding pack of documents; 

 alternatively, if you require hard copy documents to complete and return, you may:  

 email: claddingau@omnibridgeway.com , or telephone 1800 016 464. 

 email: wrlvitrabond@williamroberts.com.au , or telephone (02) 9552 2111.  

19. If you are considering becoming a Represented Class Member, you should read carefully the funding 

agreement and the retainer, and, if you then do not understand everything, you should get independent 

legal advice from your own solicitor.  If you don’t have a solicitor, you can contact the free legal 

helpline which OBL has committed to making available from independent lawyers, Dentons (Ben 

Allen on (02) 9035 7257 or ben.allen@dentons.com) and anything you tell them and they tell you will 

be confidential and won’t be disclosed to OBL or the lawyers running the class action. 

20. If you want to sign up as a Registered Unrepresented Class Member, you should go to OBL’s 

website www.imf.com.au/claddingau and complete the information form online only. You do not need 

to sign the funding agreement or lawyer’s retainer.  This means you won’t enter into any contract with 

OBL or William Roberts Lawyers, but it might still assist William Roberts to consider your details and 

circumstances in order to consider and advance your claim specifically for any settlement talks that 

may occur in the future. Also, at the end of the class action an order may be sought requiring people 

who benefit to contribute to the costs and the funding out of any money they receive (see paragraph 6 

above).   

OPTION 3 – DO NOTHING 

21. Class Members who do not opt out by 2 April 2021(Option 1 above) or sign up (Option 2 above) will 

remain Class Members and await the outcome.  If you take this option you will be an Unregistered 

Class Member but, as noted above, at some point Unregistered Class Members will need to register to 

get any money out of any settlement (if that happens) or run their individual case following judgment 

on common issues (and because you are not a Represented Class Member you will have to pay any 

legal costs of this individual case yourself, should you choose to prosecute it).  Also, at the end of the 

class action, an order may be made by the Court requiring Unregistered Class Members who benefit, 

to contribute to the costs and funding expenses to OBL and costs incurred by William Roberts in the 

same way as Registered Unrepresented Class Members (see paragraph 6 above).  

C. THREE IMPORTANT THINGS TO NOTE 

22. First, this is not a scam. You can check (and get copies of relevant documents about the class action) 

by:  

http://www.imf.com.au/cladding
mailto:claddingau@omnibridgeway.com
mailto:wrlvitrabond@williamroberts.com.au
http://www.imf.com.au/cladding


 visiting the website of OBL: www.imf.com.au/claddingau   or by email 

claddingau@omnibridgeway.com  or telephoning them 1800 016 464; or  

 visiting the website of William Roberts Lawyers: www.williamroberts.com.au; by 

emailing them at wrlvitrabond@williamroberts.com.au, or telephoning them at any of 

their offices in Sydney (02) 9552 2111, Melbourne (03) 9321 9111 or Brisbane (07) 3894 

0780.  

23. Secondly, as explained above, signing up to the class action (by any mode) will still assist William 

Roberts to consider your details and circumstances in order to consider and advance your claim 

specifically for any settlement talks that may occur in the future.    

24. Thirdly, if there is anything of which you are unsure of or you don’t want to speak with William 

Roberts Lawyers (or you want to understand their involvement or the funding agreements or retainer 

better), you should get legal advice from your own solicitor, or contact the free legal advice helpline if 

you want free independent legal advice about the funding agreement and retainer (by contacting Ben 

Allen of Dentons Lawyers by email: ben.allen@dentons.com or by telephone: (02) 9035 7257). 

http://www.imf.com.au/cladding
mailto:claddingau@omnibridgeway.com
http://www.williamroberts.com.au/
mailto:wrlcladding@williamroberts.com.au
mailto:ben.allen@dentons.com


ANNEXURE 1 
Form 21 

Rule 9.34 

Opt out notice 

No. 940 of 2019 

Federal Court of Australia 

District Registry: New South Wales 

Division: General 

The Owners - Strata Plan No 91086  

Applicant 

Fairview Architectural Pty Ltd ACN 111 935 963  

Respondent 

To: The Registrar 

Federal Court of Australia 

New South Wales District Registry 

Level 17, Law Courts Building, Queens Square, Sydney  NSW  2000 

The person named below, as a Class Member in this representative proceeding, gives notice 

under section 33J of the Federal Court of Australia Act 1976, that the person is opting out of the 

representative proceeding. 

Name of Class Member  

Postal address of Class Member   

Telephone contact  

Email address  

ACN/ABN (if a company)  
 

If you are signing as the solicitor or representative of the Class Member: 

Person completing this form  

Authority of person completing   

Postal address of person completing this form:  

Telephone contact  

Email address  

 



Date:  

 

 

Signed by                                                    (print name) 

Class Member / Lawyer for the Class Member / Class 

Member representative 



 

SCHEDULE B 

COVER LETTER [OR EMAIL COVER IF NOTICE SENT BY EMAIL] 

[INSERT DATE] 

 

Dear Claimant,  

RE: IMPORTANT NOTICE APPROVED BY THE FEDERAL COURT OF AUSTRALIA 

– CLADDING (VITRABOND) CLASS ACTION  

 
You are receiving this letter because, based on the information available, you are likely to be a Class 

Member in this Class Action. 

 

The notice enclosed with this letter provides you information about your rights concerning the class 

action. 

 

It is very important that you read the enclosed notice carefully. 

This is not a scam. You can check by visiting the website of the Federal Court of Australia at 

https://www.fedcourt.gov.au , the website of William Roberts Lawyers www.williamroberts.com.au, or 

by emailing them at wrlvitrabond@williamroberts.com.au, or telephoning them at any of their offices in 

Sydney (02) 9552 2111, Melbourne (03) 9321 9111 or Brisbane (07) 3894 0780.  

 

 

http://www.williamroberts.com.au/
mailto:wrlvitrabond@williamroberts.com.au


 

 

SCHEDULE C (“NEWSPAPER NOTICE”) 
 

Cladding (Vitrabond) Class Action 

A class action has been commenced seeking compensation (that is, money) for buildings fitted with 

“Vitrabond PE” and “Vitrabond FR” branded Aluminium Composite Panel (ACP) cladding 

(Vitrabond PE Core Cladding).   

The class action is against the manufacturer of the cladding, a company called Fairview. The claimed 

compensation includes the cost of removal and replacement of the cladding (whether it has occurred 

yet or not), the cost of rectification (to the extent replacement is not required), increases in insurance 

premiums, the costs of building safety assessments, and the consequent reduction of value to 

buildings. 

You may be a Class Member in the class action if your building has been fitted with “Vitrabond PE” 

and “Vitrabond FR” ACP cladding. You may register in the class action even if you are unsure 

about the brand of cladding on your building. 

The Federal Court of Australia has approved an important notice to Class Members in the class action 

advising them about certain rights that they have. This notice can be obtained from: 

 www.imf.com.au/claddingau,  

 www.williamroberts.com.au, 

 www.fedcourt.gov.au; or 

 By contacting Omni Bridgeway, by email claddingau@omnibridgeway.com, or telephoning 

them on 1800 016 464. 

  

http://www.imf.com.au/claddingau
http://www.williamroberts.com.au/
http://www.fedcourt.gov.au/
mailto:claddingau@omnibridgeway.com
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SCHEDULE D 
RADIO NOTICE SCRIPT 

Cladding (Vitrabond) Class Action 

A class action has started seeking money compensation for buildings fitted with “Vitrabond PE” and 

“Vitrabond FR” branded Aluminium Composite Panel cladding building products.   

The class action is against the manufacturer of the cladding, a company called Fairview Architectural. 

The compensation claimed includes the cost incurred or to be incurred for removal and replacement of 

the cladding.  It also includes the cost of rectifying the building if replacement of the cladding is not 

required, and any reduction of value to buildings. It also includes any other costs due to these cladding 

products being on the building, like increases in insurance premiums and building assessment costs. 

You may be a Class Member in the class action if your building has been fitted with “Vitrabond PE” 

and “Vitrabond FR” ACP cladding. You can register in the class action even if you are unsure about 

the brand of cladding on your building. 

The Federal Court of Australia has approved an important notice to Class Members which can be 

obtained from: www.imf.com.au/claddingau, www.williamroberts.com.au, or www.fedcourt.gov.au.   

http://www.imf.com.au/claddingau
http://www.williamroberts.com.au/
http://www.fedcourt.gov.au/


 

 

SCHEDULE E 
SHORT FORM NOTICE 

 

Cladding (Vitrabond) Class Action 

A class action has been commenced against our company, Fairview.  The class action seeks 

compensation (that is, money) for buildings fitted with “Vitrabond PE” and “Vitrabond FR” branded 

Aluminium Composite Panel (ACP) cladding.  The claimed compensation includes the cost of 

removal and replacement of the cladding (whether it has occurred yet or not), the cost of rectification 

(to the extent replacement is not required), increases in insurance premiums, the costs of building 

safety assessments, and the consequent reduction of value to buildings. 

The Federal Court of Australia has approved an important notice to Class Members in the class action 

advising them about certain rights that they have. This notice can be obtained from: 

 www.imf.com.au/claddingau,  

 www.williamroberts.com.au, 

 www.fedcourt.gov.au; or 

 By contacting Omni Bridgeway, by email claddingau@omnibridgeway.com, or telephoning 

them on 1800 016 464. 

DO NOT CONTACT US IF YOU HAVE ANY QUERIES. ALL QUERIES SHOULD 

BE DIRECTED TO OMNI BRIDGEWAY AND WILLIAM ROBERTS LAWYERS.  

 

http://www.imf.com.au/claddingau
http://www.williamroberts.com.au/
http://www.fedcourt.gov.au/
mailto:claddingau@omnibridgeway.com


 

Prepared in the New South Wales District Registry, Federal Court of Australia 

Level 17,  Law Courts Building, Queens Square, Telephone 02 9230 8567 

SCHEDULE F 
REGISTRATION PROCESS  

 

1. Registration page website  

www.imf.com.au/claddingau 

 

 
 

2. Enter Email  

 

3.  Contact Details: 

 

http://www.imf.com.au/claddingau
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Prepared in the New South Wales District Registry, Federal Court of Australia 

Level 17,  Law Courts Building, Queens Square, Telephone 02 9230 8567 

☐ By registering my information, I declare that, to the best of my knowledge, the details provided above are true and correct and believe that I have, or represent someone who has or may 

have a claim with respect to the class action described above. 

4. Claimant Details: 

Who is the claim for (please select from the options below)? 
 

o An Individual Individual owner of a property 

 

o An Owners Corporation an owners corporation of a property 
 

o A publicly owned property A property owned by a public body 

 
o Other  

 
This is the name of the company, natural person, owners corporation or public body who has the claim. Please use the given names in 

full (not initials). 

 

e.g. Sarah Ann White or SP 87231 

 

5. Claim Details:   

 
 



- 7 - 

 

Prepared in the New South Wales District Registry, Federal Court of Australia 

Level 17,  Law Courts Building, Queens Square, Telephone 02 9230 8567 

 
 

Registered Unrepresented Class Member Registration Acceptance By electronically accepting the below 

conditions you will agree to register the claim for inclusion in the Vitrabond PE and FR Cladding Class Action and for the purpose of 
any possible settlement. 

A copy of the completed Registered Unrepresented Class Member Registration form will be emailed to you on completion of this 

registration process.  

☐ I acknowledge that electronic acceptance has the same effect as signing a hard copy version of this form. I also understand that I will 

be sent a funding pack to consider the option of signing up as a Represented Class Member. 

 

 

6. Finish 

 
 

 

 

 


