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I ROCELLE ANN DOWSETT, of 175 Pitt Street Sydney NSW 2000, Assistant Commissioner 

(Freedom of Information), sincerely declare and affirm: 

1. I am the Assistant Commissioner, Freedom of Information at the Office of the Australian 

Information Commissioner (OAIC). 

2. 1 am authorised to make this affidavit on behalf of the respondent, the Australian 

Information Commissioner (Information Commissioner). 

3. By making this affidavit, I do not intend and have no authority to waive privilege in any 

communication, or record of communication, that is the subject of the respondent's legal 

professional privilege. Nothing in this affidavit ought to be construed as involving a waiver 

of privilege. To the extent that anything in this affidavit may be construed as involving a 

waiver of privilege, I withdraw and do not rely on that part of this affidavit. 

4. Unless otherwise stated, I make this affidavit from my own knowledge and from my review 

of records held by the OAIC. 

5. 1 refer to my affidavit affirmed on 22 August 2022 (First Affidavit) and my supplementary 

affidavit affirmed on 8 September 2022 (Second Affidavit). In this affidavit, capitalised 

terms have the same meaning as in my previous affidavits. 

6. This affidavit has four parts: 

(a) 	In Part A, I describe changes which were implemented recently in the FOI branch 

and to the IC Review process. 
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(b) In Part B, I give an overview of the current workload of pending IC Reviews in the 

FOI branch. 

(c) In Part C, I address some aspects of the IC Review process, in response to 

particular issues raised by the Applicant in this proceeding. 

(d) In Part D, I give updated information about the progress of the seven remaining 

IC Reviews that are the subject of the separate question. 

7. In Part D of this affidavit, I refer to correspondence and extracts from the OAIC's Resolve 

database regarding the eight IC Reviews that are the subject of the separate question. 

Now produced and shown to me and marked RAD-3 is an exhibit comprising a bundle of 

documents referred to in this affidavit. Each document in exhibit RAD-3 has been marked 

with an individual number or code. In this affidavit, where I intend to refer to a particular 

document within exhibit RAD-3, I have referred to the number or code corresponding to 

the document in square brackets. Some of the documents in RAD-3 are emails. Unless 

relevant, attachments to emails have not been included in exhibit RAD-3, on the basis that 

those attachments are generally not relevant to the issues in dispute in this proceeding 

and often contain confidential or sensitive information. Some of the documents included in 

exhibit RAD-3 have been redacted because the information is privileged, confidential or 

personal, or because the redacted information relates to IC Reviews that are not the 

subject of this proceeding. 

Part A — Restructure of the FOI branch and changes to the IC Review process 

A.1 — Restructure of the FOI branch 

8. From time to time the OAIC refines its processes and structures for the conduct of IC 

Reviews, in order to maximise the efficiency of the process and to respond to changing 

circumstances, such as changes in the number or type of review applications. The OAIC 

restructured the FOI branch with effect from 1 February 2023. This restructure was 

accompanied by some changes to the IC Review process which I describe below at 

paragraphs [14]—[21]. 

9. The intention of the recent restructure was to increase the ability of each team in the FOI 

branch to focus on certain tasks relating to the IC review process. I anticipate that, with this 

greater level of focus, case management steps in IC Reviews will be completed more 

quickly, and IC Reviews will be finalised more quickly overall. 

10. In my First Affidavit at paragraphs [12]—[13], 1 described that the FOI branch comprised 

four teams: Investigations and Compliance; Intake and Early Resolution; Reviews; and 

Significant and Systemic Review (SSR). 

11. 	Since 1 February 2023, the FOI branch has consisted of four teams: 
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(a) Monitoring, Guidance and Engagement; 

(b) Intake and Early Resolution; 

(c) Reviews and Investigations; and 

(d) Significant Decisions. 

12. 	In overview, the role of each team is: 

(a) Monitoring, Guidance and Engagement team: this team performs the OAIC's FOI 

regulatory guidance and advice work, which is described in paragraphs [21] and [40] 

of my First Affidavit. Members of this team are not involved in IC Reviews. 

Regulatory advice work was previously done by the SSR team, and was balanced 

with the team's IC Review workload. 

(b) Intake and Early Resolution team (Intake team): the Intake team performs the 

registration, intake and triage of IC Review applications and FOI complaints, as well 

as determining applications for extensions of time under the FOI Act. The intake 

process for IC Review applications has remained largely the same as before the 

restructure, described in paragraphs [26]—[28] and [42] of my First Affidavit. 

However, from around December 2021, the Intake team would consider the 

responses from respondent agencies to s 54Z notices, and determine whether the 

OAIC needed to share the submissions with applicants. Since the restructure, the 

Intake team no longer evaluates s 54Z responses. The Intake team follows up 

respondent agencies to ensure that responses are provided, but once s 54Z 

responses are received, the IC Review is assigned to the Reviews and Investigations 

team. 

(c) Reviews and Investigations team (R&I team): the main function of the R&I team is 

to case manage IC Reviews, with a view to resolving the dispute without a decision 

being required or preparing the application for a decision. For example, the R&I team 

will consider the issues raised in the respondent agency's s 54Z response; seek 

responses from the applicant as required; and gather the materials and information 

necessary to make a decision. In addition: 

(i) 
	

Review Advisers within the R&I team may provide a preliminary view to the 

parties about the merits of an IC Review. The R&I team reviews the 

documents and submissions provided by the parties and considers whether 

the claimed exemptions appear to be justified. If a preliminary view is reached 

against the respondent agency's position, the R&I team Review Adviser 

informs the respondent agency. The R&I team Review Adviser may also give 

preliminary views to an applicant where a matter is considered clear, or where 
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there are precedents adverse to their application. The applicant will be given 

the chance to withdraw their application. 

(ii) Review Advisers within the R&I team draft decisions in IC Reviews which are 

considered more "routine" or "less complex", for consideration by the 

Information Commissioner, FOI Commissioner, or her or his delegate. 

(iii) Separately from IC Reviews, the R&I team also investigates FOI complaints. 

(d) 	Significant Decisions team: the primary role of the Significant Decisions team is to 

draft decisions for the Information Commissioner or FOI Commissioner's 

consideration under s 55K of the FOI Act. The Significant Decisions team generally 

will not case-manage IC Reviews, but may undertake some incidental case 

management for reviews allocated to the team in order to obtain all information 

required to prepare a decision. The Significant Decisions team also determines 

applications for vexatious applicant declarations under the FOI Act. 

13. 	To date, the restructure has involved reallocating existing staff within the FOI branch, and 

has not involved an overall increase in the number of staff employed in the FOI branch, 

although there will shortly be a small increase in the resources in the FOI branch, as 

explained below. However, it is intended that there will be a greater number of employees 

focussed on IC Reviews, compared to the previous structure. 

(a) The Intake team performs largely the same role as before the restructure. In my 

Second Affidavit at paragraph [18], 1 stated that there have been between 4 and 7 

full-time-equivalent (FTE) employees in that team over the past three years. Under 

the restructure, there are 8.0 FTE employees in the team. From 7 March, this will 

increase to 8.2 FTE employees. 

(b) The work of the previous Reviews, SSR and Investigations and Compliance teams 

has been divided between the R&I, Significant Decisions and Monitoring, Guidance 

and Engagement teams. The Monitoring, Guidance and Engagement team currently 

has 0.8 FTE employees. The R&I and Significant Decisions teams are more 

focussed on IC Reviews, and together have 11.2 FTE employees, being 7.4 

employees in the R&I team, and 3.8 employees in Significant Decisions. The 

previous Reviews and SSR teams together had between 7-11 FTE employees, as 

described in my Second Affidavit at paragraphs [20]—[21]. From 20 March 2023, 

there will be 8.4 FTE employees in Reviews. It is expected that the OAIC will engage 

a secondee for 3 days per week (0.6 FTE) in the Significant Decisions team, for 

approximately 6 months from 20 March 2023. 
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A.2 — Changes to the IC Review process 

14. One of the key changes in the restructure is to create a specialised case-management 

team. 

15. In summary: before the restructure, the Intake team performed some initial case 

management work, and assigned IC Reviews to the Reviews team or to the SSR team. 

Once an IC Review was assigned to the Reviews or SSR team, the review generally 

awaited allocation to a Review Adviser in the assigned team before further case 

management steps were taken. However, in some circumstances, further steps may have 

been taken by a Review Adviser in the Reviews or SSR team, before allocation, on a case-

by-case basis. Once allocated to a Review Adviser, in either the Reviews or SSR team, a 

single Review Adviser undertook case management steps and then prepared a draft 

decision (if the review did not resolve during the case management process). 

16. Under the restructure, once the respondent agency has responded to the s 54Z notice, the 

IC Review is assigned to the R&I team. The review then awaits allocation to a Review 

Adviser in the R&I team. 

17. IC Reviews are allocated manually by the Director of the R&I team. The factors considered 

when deciding when to allocate an IC Review to a Review Adviser in the R&I team are the 

same as the allocation factors listed in my First Affidavit at paragraph [30]. As part of the 

roll-out of the restructure, the FOI Commissioner has reiterated to OAIC staff that the OAIC 

must, to the extent possible, prioritise 2018 and 2019 matters. The OAIC's allocation 

principles have not changed, but finalising the oldest IC Reviews has been identified by the 

FOI Commissioner as a primary focus of the FOI branch at the moment. This means that 

all outstanding IC Reviews from 2018 were allocated to Review Advisers by January 2023, 

and all outstanding IC Reviews from 2019 are expected to be allocated to Review Advisers 

by 31 March 2023. Review Advisers are expected to focus their time on the 2018 or 2019 

IC Reviews that have been allocated to them, whilst balancing those matters with other 

IC Reviews assigned to them that are close to finalisation. 

18. Once allocated to a Review Adviser in the R&I team, that Review Adviser performs all 

necessary case management steps and may provide a preliminary view to the parties 

(explained above at paragraph [12(c)(i)]). The Review Adviser in the R&I team, may, as 

noted above at paragraph [12(c)(ii)], draft decisions in IC Reviews which are considered 

more "routine" or "less complex", for consideration by the Information Commissioner, FOI 

Commissioner, or her or his delegate. 

19. If an IC Review is not resolved by the Review Adviser in the R&I team, once all case 

management steps are completed, the IC Review is assigned to the Significant Decisions 
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team. The Review then awaits allocation to a Review Adviser in the Significant Decisions 

team. 

20. The Director of the Significant Decisions team allocates reviews to Review Advisers in that 

team. The Director considers the allocation factors described in my First Affidavit at 

paragraph [30] when allocating reviews to Review Advisers. 

21. Once allocated to a Review Adviser in the Significant Decisions team, that Review Adviser 

will draft a decision and reasons for consideration by the FOI Commissioner. The process 

for finalising a decision remains as described at paragraph [40] of my Second Affidavit. 

Delegation of decision-making power under s 55K 

22. Section 25 of the Australian Information Commissioner Act 2010 was amended by the 

Privacy Legislation Amendment (Enforcement and Other Measures) Act 2022 with effect 

from 13 December 2022. Section 25(2)(a) now permits the Information Commissioner to 

delegate the decision-making power under s 55K to employees at Senior Executive 

Service level. 

23. The Information Commissioner has delegated powers and functions including the power to 

make decisions under s 55K to OAIC staff employed at the level "SES Band 1" in the FOI 

branch. I am the only person employed at that level in the FOI branch. The Information 

Commissioner is in the process of developing "business rules" to identify the types of 

matters which are appropriate to be decided pursuant to this delegation, such as more 

routine or less complex matters. 

A.3 — Effect on pending IC Reviews 

24. Before the restructure, approximately 400 IC Reviews had been assigned to the "Reviews" 

or "SSR" team and were awaiting allocation to a Review Adviser. When the restructure 

was implemented, those "unallocated" reviews were assigned to the R&I team. The 

reviews are now awaiting allocation to a Review Adviser in the R&I team for case 

management, and will follow the decision-making process I explained above at paragraphs 

[18]—[21]. 

25. The restructure has not changed the order of allocation for outstanding IC Reviews. Each 

outstanding IC Review will be allocated to a Review Adviser for case management 

according to the allocation factors described in my First Affidavit at paragraph [30]. 

26. Reviews which had already been allocated to a Review Adviser in the Reviews or SSR 

team before the restructure will not be affected by the restructure. Each allocated Review 

Adviser will continue to case manage the Reviews and then proceed to draft a decision, as 

though they were still working in the SSR team (or Reviews team), consistent with the 

processes described in my First Affidavit at [3l]—[391. 
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27. The OAIC decided that in cases where a matter has been substantially progressed by a 

Review Adviser, that person should generally retain responsibility for the review because 

they will have developed some familiarity with it and have access to the relevant 

documents. 

28. The restructure means that the FOI branch is in a period of transition, with Review 

Advisers in the R&I team and the Significant Decisions team performing their new roles 

and continuing to manage previously-allocated reviews. For example, a Review Adviser in 

the Significant Decisions team may continue to case-manage an IC Review, although their 

role (after the restructure) does not usually involve case management. 

Part B — Pending IC Reviews 

29. Statistics about the number of IC Reviews received and finalised each year are set out in 

the annual reports of the OAIC. As stated on page 14 of the annual report, in the 2022 

financial year: 

(a) the OAIC received 1,995 IC reviews; and 

(b) the OAIC finalised 1,392 IC reviews. 

30. A copy of the annual report for the financial year ending 30 June 2022 is at [GEN.0004]. 

These statistics differ slightly from the information set out in the Information 

Commissioner's Concise Statement in Response dated 17 October 2022, because at that 

time the statistics were continuing to be checked for the purpose of the annual report 

which resulted in some minor changes. 

31. As at 2 March 2023, there is a total of 2,021 IC Reviews awaiting finalisation by the OAIC. 

(a) 45 of the pending IC Reviews were lodged in 2018. All of the pending IC Reviews 

from 2018 have been allocated to Review Advisers. 

(b) 228 of the pending IC Reviews were lodged in 2019. 23 of the pending IC Reviews 

from 2019 are waiting to be allocated to a Review Adviser. 

(c) 327 of the pending IC Reviews were lodged in 2020. 265 of the pending IC Reviews 

from 2020 are waiting to be allocated to a Review Adviser. 

32. Since the restructure, I have continued to supervise the progress of IC Reviews at a high 

level, and I am consulted as required, often when more complex issues or questions arise. 

The Directors of each team are responsible for managing the workload of their team, and 

the performance of Review Advisers within the team, supported by Assistant Directors in 

the Intake team and the R&I team. 
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Part C — Further explanation of aspects of the IC Review process 

33. 1 have read the Applicant's supplementary submissions dated 6 February 2023. 1 address 

below some of the issues raised by the Applicant in relation to the Information 

Commissioner's processes. 

C.1 — Deciding not to undertake or continue a review under s 54W(b) of the FOI Act 

34. In my First Affidavit at paragraphs [27] and [37], 1 explained generally how the Information 

Commissioner decides whether to finalise an IC Review application under s 54W of the 

FOI Act. During the initial assessment process, the Intake team considers whether a 

decision should be made under s 54W(b) of the FOI Act, that is, whether it is "desirable" 

that the reviewable decision be considered by the Administrative Appeals Tribunal (AAT). 

The Intake team considers s 54W(b) in accordance with [10.88] of the FOI Guidelines, 

including by considering the factors outlined in the worksheet `Conducting IC review: 

Assessments' [GEN.0005] and the `IC review case categories' guide. A copy of the 

IC review case categories guide, as at June 2021, is [GEN.0008]. 

35. An IC Review may also be finalised under s 54W(b) at a later stage in the IC Review, 

depending on the issues that arise in the review, and whether the IC Review applicant 

requests such a decision in order to enable them to apply to the AAT for review. If an 

IC Review applicant requests that an IC Review application be determined pursuant to 

s 54W(b), the Commissioner (or delegate) considers that request, having regard to the 

positions of each of the parties. 

36. As well as the factors listed in the Guidelines and worksheets, when considering whether 

to make a decision under s 54W(b) the OAIC takes into account that the IC Review 

applicant will in most cases have to pay a filing fee in order to apply for review by the AAT, 

which is generally $1,011, or $100 if the applicant is eligible for a reduced fee (with 

exceptions for certain documents under some statutory schemes, such as documents 

concerning Centrelink and child support decisions or Commonwealth workers' 

compensation decisions). There is no filing fee to apply for Information Commissioner 

review. The OAIC also considers any submissions from the respondent agency about 

whether the matter should be finalised under s 54W(b), and the current status of the IC 

Review. 

37. The Information Commissioner does not exercise the power under s 54W(b) not to 

undertake an IC review, or not to continue to undertake an IC review, as a way to reduce 

the workload of the OAIC. This reflects comments made by the Auditor-General in his 

performance audit report Administration of the Freedom of Information Act 1982 (Auditor-

General Report No. 8 of 2017-18). In that report at paragraph [2.17], the Auditor-General 

stated "that the exercise of a discretion not to review an application should be based on 

 

 



13 

the merits of the application rather than the discretion being used as a workload 

management tool". A copy of the Auditor-General's Report is at [GEN.0006]. 

38. During the period 1 January 2020 to 2 March 2023, a decision was made pursuant to 

s 54W(b) not to undertake, or not to continue, an IC Review in relation to 324 IC Review 

applications. The OAIC was the respondent to approximately 68 of those applications. 

C.2 — Policies about obtaining documents and information from respondent agencies 

40. The OAIC requires production of information and documents from respondent agencies in 

order to conduct IC Reviews. At the start of an IC Review, the OAIC requests information, 

documents and submissions from the agency informally, as part of issuing a s 54Z notice 

which notifies the agency about the IC Review. 

41. In my experience, by and large, most agencies respond to an informal request for 

information in a s 54Z notice in around the 3-week timeframe requested by the OAIC, or 

the agency might request an extension of time, generally of no more than a few weeks. 

That did not occur in most of the IC Reviews that are the subject of the separate question 

in this proceeding, except in MR20/00922 and MR20/01189. In MR20/00613 and 

MR20/00544, the agencies responded to the s 54Z notice in around 2 months. 

42. From early 2020, many Commonwealth agencies were working on the response to the 

COVID-19 pandemic. During this period, and until around late 2021, 1 observed that there 

was an increase in the number of requests by IC Review respondents for ;xt-~ ions .f 
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time to undertake steps in IC Reviews. I was aware that many agencies were affected by 

the pandemic, either because their staff were working directly on the Commonwealth's 

response to the pandemic, or staff were transitioning to working remotely and adjusting 

logistics and staffing arrangements. The OAIC was informed by a number of different 

agencies on multiple occasions that there were fewer staff available to respond to IC 

Reviews due to redeployment of staff, and reduced staff numbers. The remote working 

environment also created difficulties in searching for and retrieving documents. Examples 

of some of these communications are [00054.006], [00054.021] and [00613.007.A1]. From 

part-way through 2020, the FOI branch did attempt to track the number of IC reviews that 

were affected by the COVID-19 pandemic, by recording information in our database about 

those IC reviews that were affected, such as by requests for an extension of time to 

provide information to the OAIC based on the agency's prioritisation of the pandemic 

response. However the information was not recorded consistently by staff, and therefore 

we do not have reliable data regarding the number of IC reviews that were affected by the 

pandemic. 

43. Requests for extension of time to respond to the OAIC's requests are considered on a 

case-by-case basis. 

44. If a respondent agency has failed to comply with requests for information or documents 

during an IC Review, the OAIC may give a written direction to the agency under 

s 55(2)(e)(ii) of the FOI Act. 

45. The Information Commissioner also has the power to request information and some 

documents under s 55R of the FOI Act, at any time during an IC Review. The Information 

Commissioner's policy in relation to issuing a notice to produce information or documents, 

under s 55R of the FOI Act is set out in the FOI Guidelines at [10.93] and [10. 1011, and the 

IC Review Process Directions at [3.8] [GEN.0001] [GEN.0002]. 

46. Section 55R notices are issued to an individual, and criminal penalties apply for non-

compliance with a requirement specified in a s 55R notice. Before issuing a s 55R notice, 

the OAIC considers who the appropriate recipient of the notice would be, and whether it is 

appropriate to issue the notice to the particular officer at the agency who has been 

responding to OAIC's inquiries so far. For example, it may not be appropriate to issue a 

s 55R notice to that officer if they do not have control of the relevant documents to be 

produced, or if that person is not the repository of the information sought. 

47. The OAIC does not collect statistics about agencies' response times to s 54Z notices 

compared to responses to s 55(2)(e)(ii) directions or s 55R notices. The Information 

Commissioner would not usually issue a 55(2)(e)(ii) direction or a notice pursuant to s 55R 

unless they consider that the agency has had sufficient time to respond to an informal 

request from the OAIC. 
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Part D — Update to the IC Review Applications the subject of the separate question 

MR20100054 — Respondent agency. Department of Foreign Affairs and Trade (DFAT) 

48. The history of this IC Review is described in my First Affidavit at paragraphs [44]—[86] and 

in my Second Affidavit at paragraphs [8]—[11]. The Resolve record for MR20/00054, as at 

2 March 2023, is [RES.00054.03]. 

49. As described at paragraph [57] of my First Affidavit, DFAT informed the OAIC on 

19 November 2020 that it had decided to revise its original decision under s 55G of the 

FOI Act, and expected to do so in January 2021. As stated at paragraph [59] of my First 

Affidavit, on 1 December 2020 1 instructed OAIC staff to issue a direction or s 55U notice, 

requiring production of the relevant documents and submissions, but this was not done. 

The OAIC takes the view that a s 55U notice may be issued if: the OAIC has asked for 

evidence on affidavit or otherwise about the basis for exemption claims under ss 33, 34 or 

45A; the respondent agency has been given a reasonable opportunity to provide that 

information; and no information has been provided. 

50. As also stated in paragraph [59] of my First Affidavit, the Senior Review Adviser who was 

going to issue the s 55U notice resigned in January 2021 and ceased work at the OAIC on 

18 February 2021. The usual handover process at that time required the Review Adviser to 

write handover file-notes for each IC Review allocated to them, and to meet with the 

Director of the SSR team to discuss any other outstanding issues. I have not been able to 

identify any handover file-note about MR20/00054 at that time, or a note of a handover 

meeting. The person who held the position of Director of the SSR team in early 2021 

retired and ceased work at the OAIC on 31 March 2021. As far as I am aware, after the 

Senior Review Adviser left the OAIC in February 2021, no-one was assigned to monitor 

the progress of this IC Review and follow up due dates until it was allocated to a Review 

Adviser in August 2021. 

51. 1 understand that this review was allocated to a Review Adviser so that someone was 

responsible for following-up DFAT. 

52. The case management steps taken after 17 August 2021 are described in my First 

Affidavit in paragraphs [65]—[74]. This involved the OAIC following up DFAT to provide any 

revised decision. The OAIC has generally taken the view that s 55R cannot be used to 

compel an agency to make a revised decision under s 55G of the FOI Act. 

53. On 3 December 2021, the OAIC issued a Direction under s 55(2)(e)(ii) of the FOI Act, 

directing DFAT to produce documents and submissions, and to issue a revised decision 

under s 55G of the FOI Act, by 17 December 2021. On 17 December 2021, DFAT 

requested an extension of time to comply with the Direction until 14 January 2022. 
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54. The Information Commissioner generally does not rely on a notice pursuant to s 55R to 

compel the production of submissions. However, in MR20/00054, I issued a s 55R notice 

on 22 December 2021, which required DFAT to produce documents and submissions by 

14 January 2022. The purpose of that notice was to ensure compliance with the new 

extended deadline. 

55. DFAT made a revised decision on 14 January 2022 and also provided submissions with 

the revised decision. An unredacted copy of the decision and submissions provided by 

DFAT is [00054.031]. As described in my First Affidavit at [75], the Review Adviser wrote 

to the Applicant on 19 January 2022, asking whether he intended to proceed with the IC 

Review in light of the revised decision. The Applicant wanted the review to continue. His 

further submissions, received on 15 February 2022, are [00054.33]. 

56. DFAT's response to the s 55R notice raised a new issue. The response to the s 55R notice 

stated that some documents captured by the Applicant's request were classified as 

"CONFIDENTIAL" or "SECRET — AUSTEO". At that time, I understood that documents 

classified as "SECRET" could not be accommodated by the OAIC's infrastructure and 

could only be viewed by OAIC officers at DFAT's offices. After that issue arose, the 

Review Adviser, Director of the SSR team and I considered whether the IC Review should 

be finalised under s 54W(b) of the FOI Act, due to the complexity of the matter associated 

with the classification level of some of the documents. The OAIC consulted with the 

Applicant about the possibility of a decision by the Information Commissioner pursuant to s 

54W(b) not to continue the IC Review. However, the Applicant opposed that course and 

instead, as described in paragraphs [79]—[81] of my First Affidavit, in mid-March 2022, the 

Applicant indicated that he would exclude certain material from the IC Review, so that the 

OAIC could continue the review. As a result of the narrowing of the scope of the review, I 

considered that the Information Commissioner could continue to conduct the IC Review, 

and no decision was made under s 54W(b). 

Current status and next steps in MR20100054 

57. In paragraph [11] of my Second Affidavit, I stated that the next step in this Review was for 

the Review Adviser to review the unredacted versions of the documents in dispute, which 

were produced by DFAT in response to a notice issued under s 55U of the FOI Act. The 

Review Adviser has finished reviewing the documents and has commenced preparing a 

draft decision. As part of that process, the Review Adviser considers the exemptions 

claimed by DFAT and the parties' submissions. Once the Review Adviser has considered 

the materials and formed a preliminary view, the Review Adviser will consider whether any 

further procedural steps are required, such as requesting evidence from the Inspector-

General of Intelligence and Security (under s 55ZB(1) of the FOI Act), as described in my 

Second Affidavit in paragraph [11 ]. 
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58. The Review Adviser will not necessarily give DFAT particulars of their views before 

progressing to the decision stage, as requested in DFAT's 9 August letter. I would expect 

the Review Adviser to only seek further submissions from the parties at this stage if 

necessary to comply with the requirements of procedural fairness, for example because it 

is proposed to rely on a circumstance that the parties have not had a reasonable 

opportunity to address. 

59. This IC Review was allocated to a Review Adviser in August 2021. The allocated Review 

Adviser remained responsible for this review after the restructure and I do not expect that 

the restructure will extend the likely timeframe for completion of the review. 

MR20100424 — Respondent agency. Department of Industry, Science and Resources 

(D/SR, formerly DISER) 

60. The history of this IC Review is described in my First Affidavit at paragraphs [87]—[107] and 

in my Second Affidavit at paragraphs [12]—[21]. The Resolve record for MR20/00424, as at 

2 March 2023, is [RES.00424.03]. 

61. This matter has not been allocated to a Review Adviser yet. 

62. As described in my First Affidavit at paragraph [107], on 29 July 2022, the OAIC issued a 

s 55U notice to DISR. As described in my Second Affidavit, a Review Adviser continued to 

correspond with DISR regarding compliance with the s 55U notice and related issues. 

Although the review had not been allocated to the Review Adviser, this work was done to 

ensure compliance with the s 55U notice, and because DISR raised a number of questions 

which required a response. 

63. The Resolve record for MR20/00424 indicates that on 6 September 2022, the Review 

Adviser spoke to an officer of DISR and asked DISR to arrange Safehands delivery of the 

unredacted documents required by the s 55U notice as soon as possible. The Review 

Adviser also asked that DISR provide its "response" by 19 September 2022, meaning any 

further submissions or revised decision. The DISR officer confirmed that they were 

arranging Safehands delivery of the documents, and that DISR was aware that its 

response was due on 19 September 2022. A file note of this conversation is [00424.036] 

64. On 19 September 2022, a lawyer at DISR emailed the Review Adviser stating that the 

Department was "experiencing delays in finalising submissions in this matter" [00424.038]. 

The email states: 
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We are in the process of outsourcing this piece of work, including the safe hand 
[delivery] of documents and finalising instructions necessary to inform the 
submissions. 

I anticipate being able to provide an updated timeframe in the next few days but we 
are not in a position to provide submissions today. Apologies for the short notice of 
this. 

65. By email on 20 September 2022, the Review Adviser told the lawyer at DISR that OAIC 

would respond shortly [00424.038]. 

66. On 25 September 2022, DISR's external lawyer emailed the Review Adviser, stating that 

DISR was "consulting with PM&C in relation to the s 34 claims and requires additional time 

to provide its submissions". DISR requested an extension of time to provide submissions 

until 23 September 2022, but subsequently amended the request to 30 September 2022. 

The email also stated that, in the meantime, DISR could provide the documents at issue 

via Safehands delivery: [00424.039]. 

67. On 26 September 2022, the Review Adviser sent an email to DISR's external lawyer 

stating that they were available to receive the documents that day, and granting the 

extension of time: [00424.040]. DISR delivered (via Safehands delivery) the disputed 

documents on 26 September 2022 [00424.041]. 

68. DISR did not provide submissions or a revised decision on 30 September 2022. 

69. On 24 February 2023, the Review Adviser called DISR's external lawyer, inquiring about 

the status of the submissions or revised decision. The Resolve record indicates that 

DISR's external lawyer looked at her file and said that she had been awaiting instructions 

during November 2022, and she believed that her contact at DISR had left. DISR's 

external lawyer said that she would make inquiries with DISR and inform the Review 

Adviser. 

70. The Resolve record indicates that on 28 February 2023, DISR's external lawyer called the 

Review Adviser, and apologised for the delay. DISR's lawyer requested the opportunity to 

make submissions and potentially a s 55G decision, indicating that the matter was 

"complicated" because of ongoing legal proceedings. DISR requested a 4-week extension, 

allowing 2 weeks to obtain instructions and 2 weeks for the lawyer to prepare submissions. 

The Review Adviser told DISR's lawyer that she would discuss the extension of time 

request with her supervisor and respond by email. The Review Adviser's file notes of these 

conversations are in the Resolve record. 

71. On around 28 February 2023, 1 spoke with the Review Adviser about this request and 

advised her to consult with the Director, Significant Decisions. On 2 March 2023, the 

Review Adviser sent an email to DISR's external lawyer, refusing the 4 week extension of 

time and asking that submissions be provided "as soon as possible". Accordin o,the 
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Resolve record, the Review Adviser stated that DISR had not given a sufficient explanation 

of why the further 4 weeks were required: [00424.050]. 

72. Due to the restructure, the next step is for this matter to be allocated to a Review Adviser 

within the R&I team for case management. 

73. Once the Review Adviser is satisfied that no further information or procedural fairness step 

is required, the review will be assigned to the Significant Decisions team. The review will 

then await allocation to a Review Adviser in the Significant Decisions team to prepare a 

draft decision for consideration by the FOI Commissioner. If the FOI Commissioner is 

satisfied that no further step is required in the IC review, he will proceed to make a 

decision under s 55K(1) of the FOI Act. 

74. As at 2 March 2023, there are 97 IC Review applications that have been assigned to the 

R&I team but are not yet allocated to a Review Adviser, that were lodged with the OAIC 

before MR20/00424. 

MR20100544 — Respondent agency. Attorney-General 

MR20100613 — Respondent agency. Department of Treasury 

77. The history of this IC Review is described in my First Affidavit at paragraphs [149]—[165] 

and in my Second Affidavit at paragraphs [24]—[26]. The Resolve record for MR20/00613, 

as at 2 March 2023, is [RES.00613.03]. 

Consideration of s 54W(b) of the FOI Act 

78. The initial assessment of this IC Review was completed on 28 July 2020. At paragraph 

[154] of my First Affidavit, I refer to an email I sent on 27 August 2020 in which I agreed 

that the Department of Treasury should have an extension of time to respond to the s 54Z 

notice, and asked that the Intake team consider whether this review should progress to a 

s 54W(b) decision. 

79. Around the time of that email, in August 2020, the Applicant had made two other IC 

Review applications, which also involved claims of exemption under s 34. The Applicant 

had asked that the two other applications be finalised under s 54W(b) of the FOI Act, or 

that questions of law be referred to the Federal Court of Australia under s 55H. In that 
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context, I suggested to the Intake team that s 54W(b) be considered in MR20/00613 as 

well. 

80. By email on 31 August 2020 (which is document [00613.010] in my First Affidavit), the 

OAIC asked the Department of Treasury whether it objected to a decision being made in 

relation to MR20/00613 (and two other reviews) under s 54W(b). In the Department of 

Treasury's submissions provided on 29 September 2020, the Department opposed a 

decision being made not to continue the review in relation to MR20/00613. The 

Department's open (non-confidential) submission is [00613.014.A1]. The Intake team 

determined that OAIC should proceed with the review, and the Resolve record shows that 

the review was assigned to the SSR team on 2 October 2020. 

Current status and next steps in MR20100613 

81. In my Second Affidavit at paragraphs [24]—[25], 1 described the next steps in this matter. 

The expected process remains the same, except for changes due to the restructure. Due 

to the restructure, the next step is for this matter to be allocated to a Review Adviser within 

the R&I team (not the SSR team), for case management. This review will follow the 

process summarised at paragraphs [18]—[21] and [73] above (although the respondent 

agency in this review is Treasury, not DISR). 

82. As at 2 March 2023, there were approximately 146 IC Review applications that have been 

assigned to the R&I team but not yet allocated to a Review Adviser, that were lodged with 

the OAIC before MR20/00613. 

MR20100760 — Respondent agency: DISR 

83. The history of this IC Review is described in my First Affidavit at paragraphs [166]—[179] 

and in my Second Affidavit at paragraphs [27]—[29]. The Resolve record for MR20/00760, 

as at 2 March 2023, is [RES.00760.03]. 

84. In my Second Affidavit at paragraph [27], 1 deposed that the next step was for this review 

to be allocated to a Review Adviser within the SSR team for further case management. 

85. As stated in the Resolve record, on 27 October 2022, the Director of the SSR team 

allocated this review to a Review Adviser in the SSR team. That allocation was made in 

error, due to a misunderstanding by the Director of the SSR team that a decision had been 

made to expedite this review and another IC Review. However, no decision had been 

made to expedite the IC Reviews. When the misunderstanding was discovered, on 28 

October 2022, the Director reassigned the record in Resolve to the SSR team. The order 

in which MR20/00760 will be allocated to a Review Adviser is not affected by the mistaken 

allocation and reversal. 
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86. The expected next steps are as described in paragraphs [27]—[28] of my Second Affidavit, 

except for changes due to the restructure. Due to the restructure, the next step is for this 

matter to be allocated to a Review Adviser within the R&I team (not the SSR team) for 

case management. Once the case management process has been completed, if a 

decision under s 55K is required, the matter will be assigned to the Significant Decisions 

team to prepare a draft decision for consideration by the FOI Commissioner. 

87. As at 2 March 2023, there were approximately 176 IC Review applications assigned to the 

R&I team, but not yet allocated to a Review Adviser, that were lodged with the OAIC 

before MR20/00760. 

MR20100863 — Respondent agency. DISR 

88. The history of this IC Review is described in my First Affidavit at paragraphs [180]—[207] 

and in my Second Affidavit at paragraphs [30]. The Resolve record for MR20/00863, as at 

2 March 2023, is [RES.00863.03]. Where I have described the content of telephone calls 

conducted by OAIC officers below, that information is based on the Resolve record. 

89. In his supplementary submissions dated 6 February 2023, the Applicant criticises the 

OAIC's approach to procedural fairness in relation to MR20/00863, which he says involves 

having given the Applicant and DISR repeated rights of response during the period from 

26 August 2021 to 9 June 2022. To explain the steps taken by the Review Adviser during 

that period, I have exhibited the parties' submissions made to the OAIC during that period, 

which were not exhibited to my First Affidavit. 

90. As referred to in my First Affidavit at paragraph [189], DISR made submissions on 11 June 

2021 [00863.069.A1]. On 10 September 2021, the Applicant made submissions in 

response which disputed DISR's approach to determining relevance [00863.071.A1]. 

91. As stated in paragraph [192] of my First Affidavit, on 14 September 2021 the Review 

Adviser sent the Applicant's submissions to DISR, and asked DISR to consider conducting 

further searches or reassessing its interpretation of the scope of the FOI request, and 

determine whether it would be appropriate to issue a revised decision under s 55G of the 

FOI Act. It is the OAIC's usual practice where there is a dispute between parties regarding 

the scope of an FOI request to ask the respondent agency to consider the issues raised by 

the applicant and conduct further searches if appropriate. That is because the agency 

holds the relevant documents and can conduct further searches, and there may have been 

communications between the applicant and the agency that have informed the scope of 

the initial request. 

92. In response to the Review Adviser's email of 14 September 2021, on 27 September 2021 

DISR wrote to the Review Adviser explaining why it considered that the searches that had 
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been undertaken were appropriate to the terms of the request, and indicating that a 

revised decision would not be issued [00863.072.A1]. 

93. As described in my First Affidavit at paragraphs [195]—[198], on 5 November 2021 the 

Review Adviser requested DISR to provide marked up and unredacted copies of the 

documents at issue. DISR provided the documents on 2 December 2021, but some of the 

documents had been edited by DISR, relying on s 22 of the FOI Act. On 7 December 

2021, the Review Adviser wrote to DISR requesting unedited copies of the documents, 

which were necessary given that the Applicant disputed DISR's decision to edit the 

documents. DISR sent the documents to the OAIC by email on 22 December 2021, with a 

table explaining the exemptions claimed and the basis for the view that s 22 applied. 

94. After the Review Adviser had reviewed the documents, they wrote to DISR on 22 February 

2022. The letter (an unredacted version of the email is [00863.035]) set out the Review 

Adviser's preliminary view about the scope of the Applicant's FOI request, and their view 

that three of the documents that DISR had redacted on the basis of relevance appeared to 

be within the scope of the request. The letter invited DISR to provide further information 

regarding its decision to delete parts of the three documents under s 22. 

95. DISR responded on 31 March 2022 indicating that it proposed to make a revised decision 

under s 55G in relation to two documents and making submissions regarding the third 

document (an unredacted version of the email is [00863.038]). The email explained why, 

although the third document technically fell within the scope of the Applicant's FOI request, 

the view had been taken that it was unlikely to be relevant to him. DISR sought the 

Applicant's view as to whether he pressed for access to that document, and indicated that 

if he did, it would be prepared to make a revised decision releasing the three documents, 

subject to consideration of exemption claims. In his response dated 18 April 2022 (an 

unredacted version of the email is [00863.0481), the Applicant confirmed his position that 

the document was relevant and indicated that he did not object to names of non-SES 

personnel being excluded from the request. As stated in paragraph [204] of my First 

Affidavit, DISR made a revised decision on 8 June 2022. 

96. Part of the OAIC's role is to improve the decision-making of agencies under the FOI Act. 

The Information Commissioner generally takes the view that allowing an agency to make a 

revised decision under s 55G of the FOI Act, when it has indicated an intention to do so, 

can facilitate an improvement in the agency's understanding of the scope of the relevant 

exemptions under the FOI Act, in relation to particular circumstances of the IC Review, 

which may improve the agency's decision-making under the FOI Act overall. In addition, if 

an agency makes a revised decision, this may facilitate the prompt release of further 

material to the applicant. 
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97. When an agency indicates that it proposes to make a revised decision, the OAIC pauses 

work on that IC Review. That is because any revised decision will become the decision 

under review, and the making of a revised decision will narrow the issues in dispute, or 

may result in the applicant withdrawing the IC Review, because they have obtained access 

to the documents sought. It is not efficient for the OAIC to continue progressing an IC 

Review when the scope of the review will change following the making of a revised 

decision. 

Current status and next steps in MR20100863 

98. In my First Affidavit at paragraph [207], 1 described the next steps for this matter, which 

were for the Review Adviser to review the material provided by both parties; to consider 

whether further information is required; and otherwise to draft reasons for a decision under 

s 55K for consideration by the FOI Commissioner. At the time of my Second Affidavit, 

there had been no change to the status of the review, due to the workload of the Review 

Adviser. 

99. On 16 November 2022, the Review Adviser sent an email to DISR seeking unredacted 

copies of the 119 documents which were initially identified as possibly relevant, but were 

ultimately excluded as irrelevant. The Review Adviser requested that DISR provide those 

documents by 7 December 2022 [00863.074]. 

100. DISR did not provide the documents or otherwise respond to the Review Adviser's email. 

On 8 December 2022, the Review Adviser followed up his request, and asked that DISR 

provide the documents by 15 December 2022 [00863.074]. 

101. DISR did not provide the documents or otherwise respond to the Review Adviser's email 

by 15 December 2022. 

102. On 22 December 2022 the Review Adviser called the officer at DISR to follow up his email 

sent on 8 December 2022. The officer at DISR stated that the documents had been sent to 

a lawyer to process and send to the OAIC. The officer said that he would follow up the 

lawyer and provide an update. 

103. On 3 January 2023, a lawyer at DISR responded to the Review Adviser's email of 

8 December 2022 [00863.075]. The email stated: 

"We are actively working on this request and anticipate being in a position to 
provide the documents by the end of this month. 

Given the elapse in time, and personnel changes we have had to manually 
review documents, collate and seek business area clearance to release the 
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documents outside the department. This has taken longer than anticipated and is 
in the final stages." 

104. On 5 January 2023, the Review Adviser replied to DISR's email, agreeing to receive the 

documents by 31 January 2023 [00863.075]. 

105. On 17 January 2023, the officer at DISR called the Review Adviser to discuss 

arrangements for delivering the requested documents. 

106. On 30 January 2023, an officer at DISR called the Review Adviser to confirm 

arrangements for providing the documents to the OAIC. The Review Adviser informed the 

DISR officer that it would be appropriate to send the documents by email. 

107. The OAIC has been able to receive documents classified as "protected" by email since 

18 July 2022, when the OAIC network was upgraded to become a "protected network". I 

was advised in February 2023 by the Corporate Services Branch that the OAIC can store 

documents classified as "secret" within the OAIC's designated area. Such documents 

must still be delivered via Safehands or in person, not by email. 

108. The OAIC received the requested documents from DISR on 30 January 2023, in 20 

emails. The OAIC confirmed receipt of the 20 emails on 2 February 2023 [00863.077]. 

109. The next steps in this review are for the Review Adviser to consider whether the OAIC has 

received all the information and submissions necessary in order to proceed to a decision 

under s 55K. 

MR20100922 — Respondent agency. Department of Health 

110. The history of this IC Review is described in my First Affidavit at paragraphs [208]—[215] 

and in my Second Affidavit at paragraphs [31]—[34]. The Resolve record for MR20/00922, 

as at 2 March 2023, is [RES.00922.03]. 

111. In my Second Affidavit at. paragraph [31], 1 stated that the next step was for this review to 

be allocated to a Review Adviser within the SSR team for further case management. 

112. As reflected in the Resolve record, on 27 October 2022, this review was allocated to a 

Review Adviser in the SSR team, by the Director of the SSR team. This allocation was 

made in error, due to a misunderstanding by the Director of the SSR team that a decision 

had been made to expedite this review and review MR20/00760 (discussed above at 

paragraph [85]). No decision had been made to expedite the IC Reviews. When the 

misunderstanding was discovered, on 28 October 2022, the Director reversed the 

mistaken allocation. The order in which MR20/00922 will be allocated to a Review Adviser 

has not been affected by the mistaken allocation. 

113. The expected next steps remain as described in paragraphs [32]—[33] of my Second 

Affidavit, except fo, changes due to the restructure. Due to the restructure, .,,i,Lext step is 
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for this matter to be allocated to a Review Adviser within the R&I team (not the SSR team), 

for case management. The review will then follow the processes described in paragraphs 

[18]—[21 ] and [73] above. 

114. As at 2 March 2023, there were approximately 205 IC Review applications assigned to the 

R&I team, but not yet allocated to a Review Adviser, that were lodged with the OAIC 

before MR20/00922. 

MR20101189 — Respondent agency: Department of Prime Minister & Cabinet 

115. The history of this IC Review is described in my First Affidavit at paragraphs [216]—[227] 

and in my Second Affidavit at paragraphs [35]—[39]. The Resolve record for MR20/01189, 

as at 2 March 2023, is [RES.01189.03]. 

116. 1 described the next steps for this matter in paragraph [39] of my Second Affidavit, and that 

continues to be the position. That is, the next step is for the Review Adviser to review the 

materials provided by the Department of Prime Minister & Cabinet in response to the 

s 55U notice, and then to determine whether any further submissions are required from the 

parties. 

117. Given that this review was allocated to the Review Adviser before the restructure was 

implemented, the same Review Adviser will perform the case management and decision-

making steps, following the processes described in my First Affidavit at paragraphs [31]—

[39]. 
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RE: MR20/00054 - IC Review - Senator Patrick and DFAT
[SEC=OFFICIAL]


From: @oaic.gov.au>
To: @dfat.gov.au>
Cc: @dfat.gov.au>, @dfat.gov.au>
Date: Wed, 15 Sep 2021 08:44:17 +1000


Dear 


Thank you for your email. We appreciate that many government agencies in the ACT are experiencing delays as a
consequence of the stay at home orders.


In light of the an�cipated delays in finalising the proposed s 55G no�ce, the OAIC will provide the IC review applicant
with an update on the progress of the ma�er.


Before the OAIC contacts the applicant, I would be grateful if DFAT could provide a short explana�on for the delays.


As the OAIC provided the applicant with an update in November 2020 indica�ng that DFAT were in the process of
finalising a revised decision under s 55G of the FOI Act, I would be grateful if the short explana�on could address the
following ma�ers:


(a) the reasons for the delays experienced between November 2020 and September 2021, and
b. b. an es�mated �meframe to complete the following next steps in finalising a revised decision under s 55G:
I. I. circulate the draft documents to the relevant business areas for review and comment


II. II. collate comments and provide instructions to Clayton Utz
III. III. finalise the material for consideration by the decision-maker, and
IV. IV. finalise revised decision


The OAIC will provide the applicant with an update in the ma�er, including the short explana�on provided by DFAT.


A response is requested by 22 September 2021. 


Regards


   |   Review Adviser (Legal)
Significant and Systemic Reviews and Regulatory Advice
Freedom of Information Regulatory Group
Freedom of Information
Office of the Australian Information Commissioner
GPO Box 5218 Sydney NSW 2001  |  oaic.gov.au
+   | @oaic.gov.au


| | | Subscribe to Information Matters
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From: @dfat.gov.au> 


 Sent: Monday, 6 September 2021 2:36 PM
 To: @oaic.gov.au>


Cc: @dfat.gov.au>; @dfat.gov.au>
 Subject: RE: MR20/00054 - IC Review - Senator Patrick and DFAT [SEC=OFFICIAL]


 
CAUTION: This email originated from outside of the organization. Do not click links or open attachments unless you
recognise the sender and know the content is safe.


 
OFFICIAL


 
Dear 
 
Thank you for your email.
 
I confirm that the department is working to progress a revised decision in this ma�er.
 
To date the department has undertaken addi�onal searches, iden�fied and collated over 300 pages of relevant material
and provided that material to our external lawyers, Clayton Utz for advice and assistance to prepare the documents. Due
to the classifica�on of some of the documents, they had to be provided to Clayton Utz by safe hand to for their review
and analysis.
 
Clayton Utz has conducted its review and provided the department with ini�al advice for the department’s
considera�on.  
 
The department was in the process of arranging for copies to be made and circulated internally for consulta�on and
comment when the ACT lockdown was called.
 
We currently an�cipate the steps progress the revised decision are as follows:


* circulate the draft documents to the relevant business areas for review and comment;
* collate comments and provide instructions to Clayton Utz; and
* finalise the material for consideration by the decision-maker.


 
As you are aware, the ACT is under stay at home orders un�l at least 16 September 2021. The department is
implemen�ng business con�nuity measures with the majority of the workforce working remotely. Due to the security
classifica�on of the documents they can only be accessed within the office work environment.  This means that un�l we
can return to the office under closer to normal business arrangements, our ability to set firm dates for the comple�on of
the revised decision is complicated because the systems and resources required to enable these tasks cannot be
completed remotely. However, between now and the week commencing 20 September, we will liaise with our business
areas to obtain their assessment of the likely �meframe they will need to consider and comment on the documents at
which �me we will provide you a further update on the �meframe of our next steps.
 
We appreciate your pa�ence.
 
Kind regards
 


Assistant Director, Legal | Freedom of Informa�on & Privacy Law
Corporate Law Branch | Legal Division | Department of Foreign Affairs and Trade
T 


 W DFAT.GOV.AU | Twi�er | Facebook | Flickr | YouTube
 
Please note that I do not work on Wednesdays.
 
This email and any a�achments may contain confiden�al informa�on or legal advice over which legal professional privilege can be
claimed. Such privilege is not waived and you should ensure that, in your handling of the advice, you avoid waiving privilege. Please
consult the author of the advice if unsure about appropriate handling.
 
 
 
From:  


 Sent: Thursday, 2 September 2021 2:15 PM
 To: @oaic.gov.au>


 Cc: FOI <foi@dfat.gov.au>
 Subject: RE: MR20/00054 - IC Review - Senator Patrick and DFAT [SEC=OFFICIAL]


 
OFFICIAL
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Good a�ernoon 
 
Thank you for your email.
 
I am preparing an update in this ma�er and will respond substan�vely on the progress of the Revised decision and the
steps and �metable for comple�on or before COB Monday, 6 September.
 
Thank you for your pa�ence.
 
Kind regards


 
From: @oaic.gov.au> 


 Sent: Tuesday, 17 August 2021 12:46 PM
 To: @dfat.gov.au>


 Cc: FOI <foi@dfat.gov.au>
 Subject: [EXTERNAL] RE: MR20/00054 - IC Review - Senator Patrick and DFAT [SEC=OFFICIAL]


 


CAUTION: This email originated from outside the organisation. Do not click links or open attachments unless you recognise the
sender.


Dear 
 
I refer to the above IC review applicant.
 
The OAIC has not received the Department’s revised decision which was an�cipated to be finalised in January 2021.
 
No�ng that some �me has passed since our last correspondence in this ma�er, I would be grateful if the Department
could provide the OAIC with an update on the status of the proposed revised decision.
 
If the Department is no longer in a posi�on to issue a revised decision under s 55G of the FOI Act, further case
management steps may be taken by the OAIC to progress this IC review.
 
A response is requested by 31 August 2021.
 
Regards


 


   |   Review Adviser (Legal)
Significant and Systemic Reviews and Regulatory Advice


 Freedom of information Regulatory Group
Freedom of Information
Office of the Australian Information Commissioner
GPO Box 5218 Sydney NSW 2001  |  oaic.gov.au


 | @oaic.gov.au  
| | |  Subscribe to Information Matters


 
 
From: @dfat.gov.au> 


 Sent: Thursday, 19 November 2020 2:07 PM
To: @oaic.gov.au>; @oaic.gov.au>; 


@oaic.gov.au>
 Cc: @dfat.gov.au>; @dfat.gov.au>


 Subject: MR20/00054 - IC Review - Senator Patrick and DFAT [SEC=OFFICIAL]
 
CAUTION: This email originated from outside of the organization. Do not click links or open attachments unless you
recognise the sender and know the content is safe.


 


OFFICIAL


 
Your reference MR20/00054
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Dear ,  and 
 
Further to our recent discussions with you, I am wri�ng in respect of the department’s undertaking to provide you with
an update on the status of Senator Patrick’s IC Review in MR20/00054
 
In our most recent discussions with you, we indicated that the department was s�ll considering its proposed next steps
in rela�on to this review. We are pleased to indicate that the department’s proposed next steps have now been agreed.
 
Based on consulta�ons across the relevant areas of the department, the decision maker has indicated a willingness to
revise its decision in respect of Senator Patrick’s FOI request under sec�on 55G of the Freedom of Information Act 1982. 
 
The department has commenced processing this revised decision. No�ng the complexity of this ma�er and the extensive
consulta�ons that are required with the relevant business areas, overseas posts and other departments, we an�cipate
that the department’s decision maker will be able to finalise the revised decision in January 2021.
 
Thank you for your pa�ence while we work to progress this complex ma�er. We trust a revised decision will assist with
an effec�ve resolu�on to this ma�er.
 
Finally, you have sought the department’s consent to a form of words to provide to Senator Patrick to update him on the
status of this review. We consent to OAIC providing the following information to Senator Patrick:
 


The Department of Foreign Affairs and Trade has indicated that it is revising its decision in this matter under
section 55G of the Freedom of Informa�on Act 1982. It is intended that this revised decision will assist to resolve
the matters raised by the Senator in his request for review of the department’s decision dated 18 December 2019.


               
The Department of Foreign Affairs and Trade thanks Senator Patrick for his patience in this matter.


 
 
Kind regards
 
 


Assistant Director, Legal | Freedom of Informa�on & Privacy Law
Corporate Law Branch | Legal Division | Department of Foreign Affairs and Trade
T 


 W DFAT.GOV.AU | Twi�er | Facebook | Flickr | YouTube
 
Please note I do not work on Wednesdays.
 
This email and any a�achments may contain confiden�al informa�on or legal advice over which legal professional privilege can be
claimed. Such privilege is not waived and you should ensure that, in your handling of the advice, you avoid waiving privilege. Please
consult the author of the advice if unsure about appropriate handling.
 
 
 
***********************************************************************


 WARNING: The information contained in this email may be confidential.
 If you are not the intended recipient, any use or copying of any part


 of this information is unauthorised. If you have received this email in
 error, we apologise for any inconvenience and request that you notify
 the sender immediately and delete all copies of this email, together


 with any attachments.
 ***********************************************************************
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The Hon Mark Dreyfus KC MP 
Attorney-General 
Parliament House 
Canberra ACT 2600


Dear Attorney-General


I am pleased to provide the Office of the Australian Information Commissioner’s (OAIC) Annual report 2021–22. 


This report has been prepared for the purposes of s 46 of the Public Governance, Performance and Accountability 
Act 2013, which requires that I provide an annual report to you for presentation to Parliament. 


Section 30 of the Australian Information Commissioner Act 2010 (AIC Act) also requires the Information 
Commissioner to prepare an annual report on the OAIC’s operations, including a report on freedom of 
information matters (defined in s 31 of the AIC Act) and privacy matters (defined in s 32 of the AIC Act). The 
freedom of information matters include a summary of the data collected from Australian Government ministers 
and agencies in relation to activities under the Freedom of Information Act 1982. 


I certify that the OAIC has prepared a fraud risk assessment and fraud control plan. We also have a number of 
appropriate fraud prevention, detection, investigation, reporting and data collection mechanisms in place. 
The OAIC has taken all reasonable measures to minimise the incidence of fraud. 


I certify that this report has been prepared in line with the Public Governance, Performance and Accountability 
Rule 2014. 


Yours sincerely


Angelene Falk 
Australian Information Commissioner and Privacy Commissioner 
28 September 2022  
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About the OAIC 


Outcome and program structure
Our portfolio budget statement describes the OAIC’s 
outcome and program framework.


Outcome 1: Provision of public access to 
Commonwealth Government 
information, protection of individuals’ 
personal information, and performance 
of Information Commissioner, freedom of 
information and privacy functions.


Program 1.1 Complaint handling, compliance 
and monitoring, and education and 
promotion.


Our annual performance statement details our 
activities and key deliverables and measures our 
performance against our portfolio budget statement 
targets and the strategic priorities set out in our 
Corporate Plan 2021–22. 


Our strategic priorities are to:


• advance online privacy protections for Australians


• influence and uphold privacy and information 
access rights frameworks


• encourage and support proactive release of 
government information


• take a contemporary approach to regulation.


The Office of the Australian Information Commissioner 
(OAIC) is an independent statutory agency within the 
Attorney-General’s portfolio, established under the 
Australian Information Commissioner Act 2010 (AIC Act).


Our purpose is to promote and uphold privacy and 
information access rights. 


We do this by:


• ensuring proper handling of personal information 
under the Privacy Act 1988 and other legislation


• protecting the public’s right of access to documents 
under the Freedom of Information Act 1982 (FOI Act)


• performing strategic information management 
functions within the Australian Government under 
the AIC Act.


Our regulatory activities include:


• conducting investigations


• handling complaints


• reviewing decisions made under the FOI Act


• monitoring agency administration


• providing advice to the public, organisations and 
Australian Government agencies.
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Overview from Australian Information Commissioner 
and Privacy Commissioner Angelene Falk


In an environment of rapid change, the OAIC 
continually challenges itself to be as effective as 
possible in delivering for the Australian people. The 
agility this requires informs our regulatory approach, 
which adapts and responds to changes in technology, 
legislation and community demand to build public 
trust and confidence in access to government-held 
information and the protection of personal 
information.


The appointment of Leo Hardiman PSM KC as 
Freedom of Information Commissioner was a welcome 
development to support the OAIC’s important freedom 
of information (FOI) work. In the short time since his 
appointment, Commissioner Hardiman has already 
made a significant contribution. I look forward to what 
we can collectively achieve. 


During the year, the work of the OAIC continued to 
increase in volume and complexity. Collaboration 
both domestically and internationally has been critical 
to ensure targeted, informed and proportionate 
regulation. This collaboration ensures we leverage the 
expertise of others and amplifies the protection and 
promotion of access to information and privacy rights. 


The release of open by design principles, a 
collaboration by Australian information commissioners 
and ombudsmen, underpinned our successful 
campaign to mark International Access to Information 
Day in 2021. The principles recognise that making 
government-held information open by design 
as a default setting supports our democracy and 
innovation. Importantly, proactive publication of 
information supports timely access to information, 
reduces the need for members of the community to 
make FOI applications and minimises FOI processing 
costs for agencies. 


A further collaboration is the formation of the 
Digital Platform Regulators Forum (DP-REG) by the 
OAIC, the Australian Communications and Media 
Authority, the Australian Competition and Consumer 
Commission (ACCC) and the Office of the eSafety 
Commissioner. The proactive initiatives of DP-REG aim 
to promote proportionate, cohesive, well-designed 


and efficient digital platform regulation that best 
serves the public interest.


While the accelerating development of the digital 
world provides great opportunity, it also creates risks 
to privacy and access to information rights. That’s 
why we have focused our efforts on preventing risks 
and harms and supporting entities to take a proactive 
approach to building in access to information and 
privacy protections by design. 


At the same time, the OAIC performs an important 
complaint and review role for the community. 
In 2021–22, we received a 3% increase in privacy 
complaints (2,544) compared to 2020–21; a significant 
increase of 63% in applications for Information 
Commissioner review (IC review) of FOI decisions of 
agencies and ministers (1,995); and a 42% increase in 
FOI complaints (215). 


Each year, the OAIC finalises more IC review 
applications, but without further resources, we 
continue to face significant challenges. We finalised 
1,392 IC reviews in 2021–22, an increase of 37% 
compared to 2020–21, which followed a 23% increase 
the previous year. 


In 2021–22, we issued 103 IC reviews and 14 privacy 
determinations, providing guidance to regulated 
entities and establishing important precedents.
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We also finalised a number of significant privacy 
Commissioner-initiated investigations (CIIs) focused 
on the collection of biometric information and the use 
of high privacy impact facial recognition technologies. 
Our civil penalty proceedings against US-based 
Facebook Inc and Facebook Ireland Limited in relation 
to the This is Your Digital Life app continue and we look 
forward to the hearing of substantive matters.


We also sought to improve privacy and access to 
information rights protections by providing detailed 
submissions and policy advice to the Australian 
Government and others. In 2021–22, we made 
18 submissions and 60 bill scrutiny comments across 
both privacy and FOI. This includes our response 
to the Attorney-General’s Department’s Privacy Act 
Review: Discussion Paper. The OAIC’s submission to the 
discussion paper made 113 recommendations that 
seek to ensure Australia’s privacy regime continues 
to operate effectively and promote innovation 
and growth.


In 2021–22, we also led a successful Privacy Awareness 
Week, signing up a record number of supporters. This 
year’s event was built around the theme of privacy as 
the foundation of trust.


We continue to co-regulate the Consumer Data Right 
(CDR) with the ACCC. The CDR marked its second 
year of operation in the banking sector and is being 
expanded to new sectors, including energy and 
telecommunications. This is a significant regulatory 
program for the OAIC. Our focus is ensuring that 
participants understand and comply with the 
system’s privacy safeguards and that consumers are 


empowered to take greater control of their data. This 
is essential to realising the consumer and competition 
benefits of the program.


The Notifiable Data Breaches scheme also marked its 
fourth year of operation in 2022. Since its launch, we 
have finalised almost 4,000 data breach notifications, 
working with notifying organisations to support best 
practice in responding to data breaches. 


The OAIC has also undertaken a significant program 
of corporate change, as we seek to attract committed 
and expert staff across Australia and continue our 
hybrid way of working. Our transition to new shared 
services arrangements during the year has provided 
the flexibility to recruit, train and support expert staff.


The OAIC continued to strive to make the best use of 
our resources and take regulatory action that creates 
the most value for the Australian community. The 
high level of activity across our functions set out 
in this annual report is a testament to the skill and 
commitment of our people, who work every day to 
promote and protect information access and privacy 
rights for all Australians.


Angelene Falk  
Australian Information Commissioner and  
Privacy Commissioner


28 September 2022
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Message from Freedom of Information  
Commissioner Leo Hardiman PSM KC


I am delighted to have joined the office as the 
Freedom of Information Commissioner this year, 
the 40th anniversary of the commencement of the 
Commonwealth FOI Act. 


The statutory framework for FOI at the Commonwealth 
level has evolved significantly since the enactment of 
the FOI Act in 1982. Notable changes have included the 
abolition of conclusive certificates, the introduction 
of an overriding public interest test to be applied in 
determining whether a document should be exempt 
from disclosure and the introduction of an Information 
Publication Scheme to mandate the publication 
of a broad range of government information. The 
overarching governance arrangements for the FOI Act 
have also changed significantly with the establishment 
of the OAIC.


The environment within which the FOI Act operates 
also continues to evolve. The OAIC has continued 
to see an increase in demand for our FOI regulatory 
services, including a significant increase in the number 
of IC reviews and FOI complaints received year on year. 
This has provided, and continues to provide, the OAIC 
with both a challenge and an opportunity to examine 
the way we approach the performance of our FOI 
functions and to identify and implement changes to 
maintain and improve that performance. 


As the Freedom of Information Commissioner, my 
focus over the next 12 months will be delivering the 
OAIC’s core FOI regulatory functions, particularly 
the conduct of IC reviews and the investigation of 


complaints. I will also be maintaining a focus on 
enhancing the information access system through 
the development of a shared culture within the 
Australian Government that supports and encourages 
compliance with the FOI Act as well as the proactive 
disclosure of information held by agencies. 


In that regard, I will be focused on the FOI system as 
a whole, to identify where systemic improvements 
that advance the objects of the FOI Act can be made 
and to work with stakeholders to implement those 
improvements.


Our continued engagement with and support from 
stakeholders in the Commonwealth FOI system will 
be critical to our success.
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Our year at a glance
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Our year at a glance
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Our structure


The OAIC is headed by the Australian Information 
Commissioner, who has a range of powers and 
responsibilities outlined in the AIC Act and also 
exercises powers under the FOI Act, the Privacy Act and 
other privacy-related legislation.


Angelene Falk is a statutory officer, appointed by the 
Governor-General to the roles of Australian Information 
Commissioner and Privacy Commissioner. She was 
first appointed to these roles on 16 August 2018 
and reappointed for a second 3-year term on 
16 August 2021. 


Commissioner Falk is our accountable authority 
with responsibility for strategic oversight, corporate 
governance and the OAIC’s privacy, freedom 
of information and government information 
management functions.


She is supported by FOI Commissioner Leo Hardiman 
PSM KC. 


Angelene Falk
Over the past decade, Commissioner Falk has worked 
extensively with Australian Government agencies, 
the private sector and international organisations 
to address regulatory challenges and opportunities 
presented by rapidly evolving technology and 
potential uses of data. Her experience extends across 
industries and subject matter, including data breach 
prevention and management, data sharing, credit 
reporting, digital health and access to information.


Commissioner Falk is a member of the National Data 
Advisory Council, the Executive Committee of the 
Global Privacy Assembly (GPA) and chair of the GPA’s 
Strategic Direction Sub-Committee. 


In 1998, Commissioner Falk was admitted as a legal 
practitioner to the Supreme Court of New South 
Wales. She holds a Bachelor of Laws with Honours 
and a Bachelor of Arts from Monash University and a 
Diploma in Intellectual Property Law from Melbourne 
University.


Leo Hardiman
Leo Hardiman PSM KC is a statutory officer, appointed 
as FOI Commissioner by the Governor-General for a 
5-year term commencing 19 April 2022.


Commissioner Hardiman has extensive legal and 
public sector experience. He was previously deputy 
chief general counsel and national leader of the Office 
of General Counsel with the Australian Government 
Solicitor (AGS). He has held a variety of counsel 
roles with the AGS, Australian Taxation Office and 
Department of Employment and Workplace Relations.


In 2020, his work was recognised with a Public Service 
Medal for outstanding public service through the 
provision of legal services to the Commonwealth.


Commissioner Hardiman holds a Bachelor of 
Commerce and a Bachelor of Laws. He was admitted 
to practice as a barrister and solicitor of the Supreme 
Court of the Australian Capital Territory in 1991 and 
appointed Queen’s Counsel (now King’s Counsel) 
in 2020. 
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Our branches
We have 4 branches that undertake work in relation 
to our privacy, FOI and information management 
functions. 


The Dispute Resolution branch is responsible for 
resolving privacy disputes. This includes:


• handling privacy and FOI enquiries


• handling privacy complaints, which involves 
resolving privacy complaints at the earliest 
opportunity by assisting parties to reach settlement 
through conciliation; investigating more complex 
complaints and providing outcomes; and 
supporting the Information Commissioner to make 
determinations, which may include declarations 
about entities taking remedial action


• administering the Notifiable Data Breaches 
scheme to ensure individuals are notified of data 
breaches so they can act to protect their personal 
information


• conducting Commissioner-initiated investigations 
into particular acts and practices, which may result 
in further regulatory action.


The Regulation and Strategy branch is responsible 
for:


• providing strategic policy advice and guidance to 
individuals, government and businesses, which  
includes examining legislation and other proposals 
that may have an impact on privacy 


• managing the program of work under the OAIC’s 
international strategy


• auditing privacy practices in industry and 
government agencies


• regulating privacy safeguards under the Consumer 
Data Right system


• monitoring the privacy aspects of the COVIDSafe 
system.


The FOI branch is responsible for:


• undertaking Information Commissioner reviews


• monitoring, investigating and reporting on 
compliance through FOI complaints and 
Commissioner-initiated FOI investigations


• deciding on applications for vexatious applicant 
declarations and extensions of time


• collecting information and statistics from agencies 
and ministers about FOI matters


• providing advice and guidance on FOI and matters 
relating to information access.


The Corporate branch includes the OAIC’s legal 
services, strategic communications, people 
and culture, governance, finance, information 
management and executive support functions. 
The branch coordinates the OAIC’s identification, 
assessment and mitigation of strategic and operational 
risks, and manages the security posture of the office, 
including compliance with the Protective Security 
Policy Framework.
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Figure 1.1: OAIC corporate structure 
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Introduction
I, Angelene Falk, as the accountable authority of the 
Office of the Australian Information Commissioner 
(OAIC), present the 2021–22 annual performance 
statement of the OAIC, as required under paragraph 
39(1)(a) of the Public Governance, Performance and 
Accountability Act 2013 (PGPA Act). In my opinion, 
this annual performance statement is based on 
properly maintained records, accurately reflects the 
performance of the OAIC and complies with ss 39(2) 
of the PGPA Act.


Overall performance
During this reporting period, the OAIC delivered on 
our purpose to promote and uphold privacy and 
information access rights. We measure our success 
against the performance indicators outlined in our 
Corporate Plan 2021–22, which features 19 indicators 
grouped under 4 strategic priorities. In 2021–22, we 
achieved 12 of our 19 indicators. For more information, 
see Table 2.1: Breakdown of indicators by status.


Our annual performance statement


Highlights
• We completed 1,392 Information Commissioner 


reviews (IC reviews) (compared to 1,018 in the 
previous year), finalising more than half within 
120 days.


• We finalised 83% of IC reviews (1,158) within 
12 months, which was an improvement on the 
previous year when we finalised 73% (740). 


• We issued 103 decisions under s 55K of the 
Freedom of Information Act 1982 (FOI Act), 
compared to 54 in the previous year. 


• We finalised 223 freedom of information (FOI) 
complaints, an increase of 28% on the previous 
year.


• We closed 4 Commissioner-initiated investigations 
(CIIs) and made 3 determinations following CIIs 
in relation to facial recognition, including a joint 
privacy investigation with the UK Information 
Commissioner’s Office (ICO). 


• We made 14 privacy complaint determinations, 
exceeding our target of 12. These determinations 
had significant educational value and set important 
precedents.


• We closed 2,203 privacy complaints, resolving 90% 
within 12 months.


Indicators by Status


Achieved 12 (63%)


Partially achieved 1 (5%)


Not achieved 6 (32%)


Figure 2.1: OAIC indicators by status


21
50



https://www.oaic.gov.au/about-us/our-corporate-information/corporate-plans/corporate-plan-202122





Part 2 : Perform
ance


• We completed our first Consumer Data Right (CDR) 
privacy assessment of data holders’ compliance 
with Privacy Safeguard 1, and began 2 further 
assessments.


• We continued to engage closely with the Attorney-
General’s Department on its ongoing review of 
the Privacy Act 1988, which included making a 
substantial submission to the Privacy Act Review: 
Discussion Paper in December 2021.


• We provided advice to the Australian Government 
related to the development of COVID-19 digital 
vaccination certificates and developed guidance 
on the handling of vaccination information. 


• We led the Australia-wide campaigns for 
International Access to Information Day (IAID) 
2021 and Privacy Awareness Week (PAW) 2022. 
We enlisted a record 653 government and private 
sector supporters for PAW. 


• Ahead of IAID, we published a statement of 
principles along with other Australian information 
access commissioners and ombudsmen to 
support proactive disclosure of government-held 
information.


• We engaged proactively with domestic and 
international regulators through a range of 
forums, working groups and other collaborative 
mechanisms. We formed the Digital Platform 
Regulators Forum (DP-REG) with other independent 
Australian regulators.


• The Information Commissioner served on the 
Executive Committee of the Global Privacy 
Assembly (GPA) and chaired its Strategic Direction 
Sub-Committee. We co-chaired the GPA Digital 
Citizen and Consumer Working Group.


Note about statistics 
Statistics in this report are current as of September 
2022. Some matters are being assessed and 
adjustments may be made to related statistics. This 
may affect statistics for the period 1 July 2021 to 
30 June 2022 that are published in future reports. 
Similarly, statistics may have been adjusted in 
previous annual reports due to changes to the status 
or categorisation of individual matters. As a result, 
statistics in this report from before July 2021 may differ 
from statistics in previous annual reports. 
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Results
Our performance is measured against the 19 indicators in our Corporate Plan 2021–22.


Table 2.1: Breakdown of indicators by status


Indicator Measure Target Status


1.1 Australia’s privacy frameworks 
are fit for purpose in the digital 
age


1. The OAIC advises government 
on privacy in the online 
environment and global 
interoperability where 
appropriate


Qualitative: The OAIC identifies 
where online issues and global 
interoperability are referenced 
and makes submissions where 
appropriate


Achieved


2. The Online Privacy Code is 
developed†


Code is registered


1.2 The OAIC is a leader in the 
global privacy community 
to support the development 
and enforcement of strong 
international online privacy 
protections


1. The OAIC has a leadership 
role in key international 
policy forums


Active participation in the Global 
Privacy Assembly and the Asia 
Pacific Privacy Authorities forum


Achieved2. The OAIC actively participates 
in international compliance 
and enforcement meetings 
and regulatory activities to 
which we commit 


Active participation in 
international enforcement and 
regulatory activities


2.1 The OAIC identifies, scrutinises 
and advances policy and 
legislative reform proposals


The OAIC influences policy and 
lawmakers to support privacy 
and information access rights


Qualitative: The OAIC makes 
submissions and completes bill 
scrutiny tasks


Achieved


2.2 Respond to privacy and 
information access enquiries 
from the public


Time taken to finalise written 
enquiries


90% of written enquiries are 
finalised within 10 working days Not 


achieved


2.3 Resolve privacy complaints Time taken to finalise privacy 
complaints


80% of privacy complaints are 
finalised within 12 months* Achieved


2.4 Ensure timely handling of data 
breach notifications


1. Time taken to resolve 
Notifiable Data Breaches 
(NDBs)


80% of NDBs are finalised within 
60 days*


Partially 
achieved‡


2. Time taken to resolve My 
Health Record notifications


80% of My Health Record 
notifications are finalised within 
60 days*


3. Time taken to resolve 
National Cancer Screening 
Register Act (NCSRA) 
notifications


80% of NCSRA notifications are 
finalised within 60 days 


2.5 Conduct CIIs Time taken to finalise privacy and 
FOI CIIs


80% of CIIs are finalised within 
8 months*


Not 
achieved§
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Indicator Measure Target Status


2.6 Provide IC review of FOI decisions 
made by agencies and ministers


Time taken to finalise IC reviews 80% of IC reviews are completed 
within 12 months* Achieved


2.7 Resolve FOI complaints Time taken to resolve 
FOI complaints


80% of FOI complaints are 
finalised within 12 months*


Not 
achieved


2.8 Improve agencies’ processes for 
managing FOI requests


Agencies accept and 
implement recommendations 
made following complaint 
investigations


90% of recommendations made 
are accepted Not 


achieved


2.9 The OAIC promotes awareness of 
privacy and access to information


The OAIC leads campaigns 
such as International Access to 
Information Day and Privacy 
Awareness Week


2 major campaigns undertaken 
each calendar year Achieved


2.10 The OAIC promotes awareness of 
CDR privacy rights


Education and awareness 
materials are developed and 
promoted


Information on the OAIC website 
is updated when required by CDR 
developments


Achieved


2.11 Australians are confident about 
the system of oversight of privacy 
and security of the COVIDSafe 
app


1. Assessment program 
identifies any privacy risks


2 assessments conducted and 
outcomes published


Achieved2. Effective enquiry, complaint 
and data breach notification 
systems


Enquiry, complaint and data 
breach systems available


3.1 Agencies publish more 
government-held information 
proactively


The OAIC actively promotes 
proactive publication 


The OAIC hosts 2 Information 
Contact Officers Network (ICON) 
events and publishes resources


Achieved


3.2 The OAIC identifies and 
scrutinises policy and legislative 
reform proposals in relation 
to Australia’s information 
management framework


The OAIC influences policy 
and lawmakers in relation to 
the information management 
frameworks


Qualitative: The OAIC makes 
submissions and completes bill 
scrutiny tasks Achieved


4.1 The OAIC takes timely and 
effective regulatory action in 
relation to strategic privacy and 
access to information risks


Regulatory Action Committee 
(RAC) meets regularly and 
provides clear direction


i. RAC meets 8 times annually


ii. RAC decisions take into 
account OAIC stated priorities


Achieved


4.2 Improved employee engagement Positive rates against APS 
Employee Census (Strive, Stay, 
Say index)


Improvement on previous year 
(positive variance) Not 


achieved


4.3 Increased staff retention Reduced staff turnover and 
increased internal mobility


Align with APS Employee Census 
rates for workforce mobility


Not 
achieved
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Indicator Measure Target Status


4.4 Mature the OAIC’s data capability 
to understand and address 
emerging regulatory and 
enterprise risks


The OAIC leverages data from 
business systems, complaints 
and media monitoring


Operational reporting received at 
each Operations meeting informs 
regulatory approach Achieved 


* OAIC Portfolio Budget Statement 2021–22 target.
† Indicator 1.1(2) was not applicable as the legislation to support the Online Privacy Code was not introduced prior to the election in 
May 2022.
‡ We achieved measures 1 and 3; measure 2 was not achieved.
§ The OAIC did not conduct any FOI CIIs during the reporting period.
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Strategic priority 1


Advance online privacy protections for Australians


The OAIC works to advance online privacy protections for Australians to support the Australian economy. We do this 
by influencing the development of legislation, applying a contemporary approach to regulation (including through 
collaboration) and raising awareness of online privacy protection frameworks.


Indicator 1.1: Australia’s privacy 
frameworks are fit for purpose in the 
digital age


Measure


 (1) The OAIC advises government on privacy 
in the online environment and global 
interoperability where appropriate


Target: Qualitative: The OAIC identifies 
where online issues and global 
interoperability are referenced and 
makes submissions where appropriate


Achieved


During 2021–22, the OAIC provided policy advice to 
key Australian Government agencies in a timely and 
informed manner. We promoted best practice in 
privacy matters and addressed privacy risks in relation 
to the online environment and global interoperability, 
including by making 6 submissions that address 
these issues. 


Our policy advice included the review of the Privacy 
Act, digital health, credit reporting, COVID-19 and 
the CDR. 


Privacy Act review


The OAIC continued to engage closely with the 
Attorney-General’s Department on its review of the 
Privacy Act. Since the review began in October 2020, 
we have provided advice and submissions to support 
reforms that deliver a regulatory system that protects 
privacy, holds regulated entities to account and builds 
public trust to support a strong economy.


In October 2021, a discussion paper was released 
that set out more detailed proposals and options for 
reform of the Privacy Act based on feedback received 
in response to the department’s earlier Privacy Act 
Review: Issues Paper.


The OAIC made a substantial submission to the 
discussion paper in December 2021, which included 
113 recommendations that built on the themes and 
recommendations from our submission to the issues 
paper. For more information, see OAIC submission to 
the Privacy Act Review: Discussion Paper on page 27.


As the review enters its final stages, the OAIC will 
continue to engage closely with the department to 
help support the Australian Government’s objective 
to improve consumer privacy protection and ensure 
Australia’s privacy framework operates effectively for 
the community, while allowing innovation to thrive 
in the digital economy.
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OAIC submission to the Privacy Act 
Review: Discussion Paper
In responding to the proposals and options in 
the Attorney-General’s Department’s Privacy Act 
Review: Discussion Paper, we drew on our regulatory 
experience to inform our observations about how 
these potential reforms would operate in practice. 
We also outlined the options that are likely to support 
us to achieve our regulatory objectives over the next 
decade for the benefit of the Australian community. 


Our recommendations seek to strengthen the privacy 
framework to prevent harms to individuals, including 
through measures that enhance organisational 
accountability and benefit the community and the 
economy overall. 


Our recommendations can be grouped into the 
following key themes:


1. Higher standards of personal information handling 
are needed to support privacy self-management, 
so individuals can exercise meaningful choice and 
control, including:


• enhancing requirements for the types of 
information to be included in privacy policies 
and collection notices 


• strengthening notice and consent requirements, 
while preserving the use of consent for high 
privacy risk situations


• introducing new rights for individuals, including 
to object and erasure, and a direct right of 
action.


2. Increased accountability is needed for regulated 
entities, supported by a positive duty on 
organisations to handle personal information 
fairly and reasonably, including:


• introducing a new positive duty on entities to 
collect, use and disclose personal information 
fairly and reasonably in the circumstances


• introducing express accountability requirements 
for all entities, including an obligation to take a 
‘privacy by design’ approach


• placing full or partial prohibitions on certain 
types of personal information handling 
activities.


3. A contemporary regulatory framework is needed 
that provides the right tools to regulate in line with 
community expectations, including:


• introducing a simplified civil penalty framework, 
including a single civil penalty for interferences 
with privacy


• empowering the Information Commissioner to 
issue infringement notices for certain breaches 
of the Privacy Act


• providing greater discretion for the Information 
Commissioner to decline to investigate 
complaints and focus on high privacy risks.


4. Harmonisation and global interoperability are 
needed to make sure our laws connect around 
the world and data is protected wherever it flows, 
including: 


• introducing a voluntary domestic privacy 
certification scheme that draws on best 
practice and works alongside other certification 
schemes, including the Cross-Border Privacy 
Rules


• ensuring the privacy protections in any state or 
territory laws that address privacy issues are 
commensurate with those under the Privacy Act


• establishing a Commonwealth, state and 
territory working group to harmonise privacy 
laws, focusing on key issues.
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Digital health


The OAIC has engaged on key digital health reforms, 
including working to revise the National Health 
(Privacy) Rules 2021 to ensure they remain appropriate 
in the evolving digital environment. The rules are 
a legislative instrument issued by the Information 
Commissioner under s 135AA of the National Health 
Act 1953. They regulate how Australian Government 
agencies use, store, disclose and link Medicare Benefits 
Schedule and Pharmaceutical Benefits Scheme claims 
information. 


Credit reporting


During the reporting period, we continued our 
independent review into the operation of the Privacy 
(Credit Reporting) Code 2014 (CR Code) as required 
every 4 years. We engaged stakeholders to understand 
the practical operation of the CR Code and whether it 
is fit for purpose. We released a consultation paper in 
December 2021 and received 17 submissions, hosted 
3 roundtables and engaged in other stakeholder 
meetings. The final report is due to be released in 2022. 


In 2022, following an application from the CR Code 
developer, the Information Commissioner approved a 
variation to the CR Code that addressed amendments 
to the Privacy Act around access to credit reports 
and introduced financial hardship information 
into the credit reporting framework. Based on the 
commencement date of the amendments to the 
Privacy Act, the variation resulted in 2 tranches of 
amendments to the CR Code:


• version 2.2 came into effect on 22 April 2022 


• version 2.3 came into effect on 1 July 2022.


The approval of this variation application followed 
significant engagement with key consumer 
representatives, members of industry and government 
and between the Australian Retail Credit Association 
(as the CR Code developer) and the OAIC. 


The introduction of financial hardship reporting is 
a significant change in Australia’s credit reporting 
system. The amendments to the CR Code are to ensure 
consistency across industry in the collection, use 
and disclosure of financial hardship information and 
the privacy protections afforded to each individual’s 
information. 


COVID-19


The OAIC continued to ensure personal information 
provided to support the ongoing public health 
response to the COVID-19 pandemic is protected and 
that privacy is at the forefront of new initiatives. 


We provided targeted advice to government 
stakeholders in relation to:


• requirements to provide personal information for 
contact tracing purposes


• the development of COVID-19 digital vaccination 
certificates


• the collection, use and disclosure of COVID-19 
vaccination status information across government 
and industry


• the privacy implications of other public health 
measures that involve the collection of personal 
and sensitive information, such as rapid antigen 
and polymerase chain reaction (PCR) test results.


Consumer Data Right


The OAIC provided privacy advice to the Australian 
Government on reforms to the Competition and 
Consumer Act 2010 and the Competition and 
Consumer (Consumer Data Right) Rules 2020 (CDR 
Rules) relating to the expansion of the CDR system. 


Advice we provided included: 


• the Report on the draft Consumer Data Right 
(Telecommunications Sector) Designation


• a submission on the Consumer Data Right Open 
Finance Sectoral Assessment (Non-bank lending) 


• a submission to the statutory review of the CDR 


• comments on 18 decision proposals proposing 
changes to the CX Guidelines and queries from the 
Data Standards Body.
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Case study 1.1.1: Digital 
Platform Regulators Forum


In March 2022, the OAIC, Australian Communications 
and Media Authority, Australian Competition and 
Consumer Commission (ACCC) and Office of the 
eSafety Commissioner formed DP-REG. 


DP-REG is an initiative of Australian independent 
regulators to share information about and collaborate 
on cross-cutting issues and activities in relation 
to regulating digital platforms. This includes 
considering the intersection between competition, 
consumer protection, privacy, online safety and data. 
DP-REG gives members an opportunity to promote 
proportionate, cohesive, well-designed and efficient 
digital platform regulation. 


The OAIC will continue to work closely with other 
regulators via the forum to advance online privacy 
protections for Australians, protect individuals from 
harm in the online environment and achieve the best 
outcomes in the public interest. 


Measure


(2) Online Privacy Code is developed


Target: Code is registered


Not applicable


Indicator 1.1(2) was not applicable as the legislation to 
support the Online Privacy Code was not introduced 
before the election in May 2022.


The OAIC regularly liaised with the Attorney-General’s 
Department throughout the development of the 
legislation to amend the Privacy Act. The amendments 
would introduce new powers that would require the 
development of an Online Privacy Code for social 
media and other online platforms.


We established a dedicated project team and prepared 
to work with stakeholders to develop the Online 
Privacy Code once the Privacy Act was amended. 


Indicator 1.2: The OAIC is a leader 
in the global privacy community 
to support the development and 
enforcement of strong international 
online privacy protections


Measure


(1) The OAIC has a leadership role in key 
international policy forums


Target: Active participation in the Global 
Privacy Assembly and the Asia Pacific 
Privacy Authorities forum


Achieved


The OAIC’s active engagement with global and regional 
forums assists Australia to be a leader in the privacy 
community and influence the global debate on 
privacy issues. 


Through these forums, we work towards the 
interoperability of Australia’s privacy framework 
with other data protection frameworks around the 
world. We also exchange information to make the 
best use of our resources while ensuring consistent 
regulatory oversight.


During 2021–22, the OAIC took a leadership role 
in a range of key international policy forums that 
promote and support international cooperation and 
interoperability of global privacy and data protection 
laws. For more information, see International privacy 
forums on page 30.
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Table 1.2.1: International meetings


Global Privacy Assembly committee name Meetings  
attended 2021–22


Executive Committee 5


Strategic Direction Sub-Committee 6


Ethics and Data Protection in Artificial Intelligence Working Group 1


International Enforcement Cooperation Working Group 3


Digital Citizens and Consumers Working Group 4


Policy Strategy Working Group Workstream 1: Global Standards and Frameworks 1


International Enforcement Cooperation Working Group – Ethics and Data Protection in AI Working 
Group Facial Recognition Technology subgroup


3


Total 23


International privacy forums
Global Privacy Assembly
The OAIC is a member of the GPA. Commissioner Falk 
is a member of the Executive Committee and chair 
of the Strategic Direction Sub-Committee. In these 
roles, she provides strategic direction to the GPA’s 
membership of over 130 privacy and data protection 
authorities from across the globe. The OAIC also 
co-chairs the Digital Citizen and Consumer Working 
Group, which explores cross-regulatory intersections 
and collaboration. 


We participate in several GPA working groups, 
including the International Enforcement Working 
Group (IEWG) and the Ethics and Data Protection 
in Artificial Intelligence Working Group. The OAIC 
attended the GPA annual conference virtually in 
October 2021. 


During 2021–22, we contributed to the work of 
the Facial Recognition Technology subgroup on 
developing agreed principles and expectations for 
the appropriate use of personal information in facial 
recognition technology. 


Asia Pacific Privacy Authorities
The Asia Pacific Privacy Authorities (APPA) is the 
main forum for the region’s privacy authorities to 
form partnerships and exchange ideas about privacy 
regulation, new technologies and the management 
of privacy enquiries and complaints. The OAIC is a 
founding member of APPA.


We attended 2 APPA forums held virtually in the 
reporting period. At the 56th APPA forum, hosted 
by the Office of the Information and Privacy 
Commissioner for British Columbia, we provided 
jurisdictional updates on facial recognition technology 
and the OAIC’s investigations. Commissioner Falk 
chaired a panel discussion on privacy guidance and 
enforcement. At the 57th APPA forum, hosted by the 
Office of the Privacy Commissioner for Personal Data, 
Hong Kong, we provided a jurisdictional update on the 
Digital Platform Regulators Forum. Commissioner Falk 
participated in a panel discussion on privacy issues 
arising from emerging technologies.
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Global Privacy Enforcement Network
The OAIC is part of the Global Privacy Enforcement 
Network (GPEN), which is designed to facilitate cross-
border cooperation in the enforcement of privacy 
laws. GPEN builds on the Organisation for Economic 
Co-operation and Development’s Recommendation on 
Cross-border Cooperation in the Enforcement of Laws 
Protecting Privacy. This recognises the need for privacy 
enforcement authorities to increase cooperation on 
cross-border privacy matters. The OAIC joined regular 
GPEN calls to discuss topical issues.


Measure


 (2) The OAIC actively participates in 
international compliance and enforcement 
meetings and enforcement activities to 
which we commit


Target: Active participation in 
international enforcement and regulatory 
activities


Achieved


The OAIC participated in a range of networks and 
arrangements that promote and support international 
cooperation in investigating and enforcement of 
privacy and data protection laws. As part of our 
membership of the GPA, we participate in 5 working 
groups, including the IEWG.


In October 2021, the OAIC joined 5 global regulators 
in publishing guiding privacy principles and good 
practice lessons for video teleconferencing companies. 
This came after the OAIC and the 5 regulators 
published an open letter to video teleconferencing 
providers via the IEWG in 2020–21. It set out clear 
expectations for these companies, given the increased 
privacy risks associated with the sharp uptake of these 
services during the COVID-19 pandemic. 


An IEWG subgroup was established in 2021–22 to 
explore privacy and data security issues associated 
with the scraping of personal information from publicly 
accessible websites. The OAIC is leading this initiative, 
which is focused on clarifying companies’ obligations 
to protect against scraping of publicly accessible 
personal information from their sites. 


We also participated in the Global Cross Border 
Enforcement Cooperation Arrangement, Asia-
Pacific Economic Cooperation Cross-border Privacy 
Enforcement Arrangement and GPEN. 


The OAIC exchanges information related to 
investigations and provides mutual assistance under 
memorandums of understanding with the UK ICO, Data 
Protection Commission of Ireland and the Personal 
Data Protection Commission Singapore.
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Indicator 2.1: The OAIC identifies, 
scrutinises and advances policy and 
legislative reform proposals


Measure


 The OAIC influences policy and lawmakers 
to support privacy and information 
access rights


Target: Qualitative: The OAIC makes 
submissions and completes bill scrutiny 
tasks


Achieved


During 2021–22, the OAIC made 17 submissions 
and provided 53 bill scrutiny comments in relation 
to privacy law. Topics included digital identity, the 
National Data Security Action Plan, the ransomware 
notification scheme, reform of Australia’s electronic 
surveillance framework, critical infrastructure 
protection, anti-trolling, the digital platforms services 
inquiry, biosecurity risk management, the National 
Disability Insurance Scheme, aged care and the 
National Occupational Respiratory Disease Registry.


We continued to engage closely with the Attorney-
General’s Department on its ongoing review of the 
Privacy Act. In December 2021, we made a substantial 
submission with 113 recommendations to the 
department’s Privacy Act Review: Discussion Paper. 
For more information, see OAIC submission to the 
Privacy Act Review: Discussion Paper on page 27.


The OAIC made 7 submissions and provided privacy 
advice to the Australian Government regarding 
the CDR, including to the statutory review and 
on the expansion of the system to the energy, 
telecommunications and non-bank lending sectors.


For information on our FOI submissions and bill 
scrutiny work, see indicator 3.2 on page 56.


Privacy law submissions
The OAIC made 17 submissions in 2021–22 that 
covered a wide range of topics. These were to:


• the Digital Transformation Agency’s consultation 
on the Digital Identity Legislation Position Paper


• the Attorney-General’s Department’s consultation 
paper on the National Register of Enduring Powers 
of Attorney


• the Digital Transformation Agency on the Trusted 
Digital Identity Bill 2021 exposure draft consultation


• the Attorney-General’s Department in relation to its 
Privacy Act Review: Discussion Paper


• the Department of Home Affairs in relation to 
its Reform of Australia’s electronic surveillance 
framework Discussion Paper 


• the Attorney-General’s Department in relation to 
an exposure draft of the Social Media (Anti-Trolling) 
Bill 2021


• the Senate Legal and Constitutional Affairs 
Legislation Committee in relation to the Social 
Media (Anti-Trolling) Bill 2022


Strategic priority 2


Influence and uphold privacy and information access rights 
frameworks


The OAIC regulates the collection and management of personal information by organisations and Australian 
Government agencies to ensure it is handled responsibly. We promote access to government-held information 
through the regulation of the FOI Act and our role in information policy. The OAIC promotes and upholds these rights 
and regulatory frameworks through the delivery of our core functions. This includes influencing domestic legislative 
and regulatory developments to protect and advance privacy and access to information for the community.
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• the ACCC’s Digital Platform Services Inquiry 
Discussion Paper for Interim Report No 5


• the Parliamentary Joint Committee on Intelligence 
and Security’s review of the Security Legislation 
Amendment (Critical Infrastructure Protection) 
Bill 2022 


• the Department of Home Affairs in relation to its 
National Data Security Action Plan Discussion Paper


• The Treasury in relation to its CDR Rules 
Amendments (Version 3) consultation


• The Treasury in relation to its CDR Energy Rules 
(Version 4 Rules) consultation


• The Treasury in relation to its CDR strategic 
assessment consultation


• The Treasury in relation to its Consumer Data Right 
Sectoral Assessment: Telecommunications


• the Minister for Superannuation, Financial Services 
and the Digital Economy about the Consumer Data 
Right (Telecommunications Sector) Designation 
2021 exposure draft


• The Treasury in relation to its Consumer Data Right 
Open Finance Sectoral Assessment: Non-bank 
lending 


• The Treasury in relation to its Statutory Review of 
the Consumer Data Right: Issues paper. 


Indicator 2.2: Respond to privacy and 
information access enquiries from the 
public


Measure


Time taken to finalise written enquiries


Target: 90% of written enquiries are 
finalised within 10 working days


Not achieved


The OAIC provides a free public information service for 
privacy and FOI issues. 


In 2021–22, we finalised 73% of written enquiries 
within 10 working days against our target of 90%. This 
is an improvement from the previous financial year 
when we finalised 65% of written enquiries within 
our target. 


Our ability to meet this target in 2021–22 was affected 
by staff turnover and an increase in the complexity 
of enquiries, particularly those related to emerging 
areas arising from the COVID-19 pandemic. Of the 
10,931 privacy enquiries we received (by phone 
and in writing), almost 10% (1,011) related to the 
pandemic. Emerging areas relating to the pandemic 
included queries around vaccination information and 
vaccination certificates, contact tracing and QR codes. 


Under our memorandum of understanding (MOU) with 
the Australian Capital Territory (ACT) Government, we 
continued to provide privacy services to ACT public 
sector agencies. This included responding to enquiries 
from the public about the Information Privacy Act 2014 
(ACT) and the Territory Privacy Principles (TPPs). For 
more information, see Appendix D: Memorandums of 
understanding.
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Privacy enquiries by issue
In 2021–22, we saw a 6% decrease in privacy enquiries compared to the previous period. The OAIC answered 
7,375 phone enquiries and 3,554 written enquiries. The majority of phone enquiries about privacy matters (57%) 
concerned the operation of the Australian Privacy Principles (APPs). The most frequently discussed was collection 
of personal information (APP 3), followed by access to personal information (APP 12) and the use or disclosure of 
personal information (APP 6). 


Table 2.2.1: Phone enquiries related to the APPs


Issue Number of calls % of phone enquiries 


APP 3 – Collection 944 13


APP 12 – Access to personal information 687 9


APP 6 – Use and disclosure 676 9


Privacy generally 641 9


Exemptions 468 6


APP 11 – Security of personal information 371 5


APP 5 – Notification of collection 235 3


APP 13 – Correction 52 1


APP 7 – Direct marketing 51 1


APP 10 – Quality of personal information 46 1


APP 1 – Open and transparent management 26 –*


APP 8 – Cross-border disclosure 20 –*


APP 2 – Anonymity and pseudonymity 4 –*


APP 4 – Unsolicited personal information 4 –*


APP 9 – Government identifiers 2 –*


Notes


More than one issue may be handled in an enquiry.


This table includes enquiries related to the COVID-19 pandemic where the APPs apply.


* Denotes a percentage less than 1% when rounded to the nearest whole number.
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We also handled enquiries about other privacy issues, reflecting the broad range of matters the OAIC regulates. 
Table 2.2.2 categorises these enquiries.


Table 2.2.2: Phone enquiries on other privacy matters


Issue Number of calls


OAIC’s jurisdiction 516


Credit reporting 244


NDB scheme 185


COVID-19 (non-APP issues) 146


Voluntary data breach notification 70


Healthcare Identifier 15


My Health Record 15


Spent conviction 13


TPP 12


Tax file number 10


Note


More than one issue may be handled in an enquiry.


Privacy enquiries case studies


 Case study 2.2.1: Access to medical records


We received an enquiry from a parent seeking access 
to their baby’s medical records. The parent noted that 
a private health service provider had refused them 
access without giving them an explanation. We gave 
the parent information about APP 12, including that 
if they were refused access, it had to be under one of 
the grounds listed for APP 12. We advised that if they 
were unable to resolve the matter, they could lodge a 
privacy complaint with the OAIC.


Case study 2.2.2: Enquiry about collection 


A person alleged that as part of a recruitment 
process a prospective employer requested personal 
information that they considered excessive. We 
provided information about the application of APP 3 – 
organisations may collect personal information 
where reasonably necessary for their functions or 
activities and that the collection must be by lawful 
and fair means. We advised that in some situations, 
organisations may be permitted or required to collect 
information under other laws. We suggested the 
person make their concerns known directly to the 
prospective employer and if they were unable to 
resolve the issue, they could lodge a complaint with 
the OAIC.
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Case study 2.2.3: Enquiry about credit 
reporting


A person contacted us because they were refused 
credit and wanted to know why. We explained the 
credit reporting system, provided the contact details 
for credit reporting bodies and suggested they obtain 
a copy of their credit report to see if a default had 
been listed. We also discussed the relevant accuracy 
requirements under Part IIIA of the Privacy Act and 
advised of our complaints process.


FOI enquiries
In 2021–22, we saw a 6% increase in FOI enquiries 
compared to the previous period. The OAIC answered 
1,181 phone enquiries and responded to 759 written 
enquiries about FOI. Most enquiries were about the 
OAIC’s jurisdiction, followed by general processes, 
including how to make an FOI request or complaint or 
seek review of an FOI decision. 


Table 2.2.3: FOI enquiries by issue


Issue Number of 
enquiries 


OAIC’s jurisdiction 828


General processes 731


Australian Government agency FOI 
statistics 


182


Processing by agencies 139


Access to personal information 91


Access to general information 19


Vexation application 4


Information Publication Scheme 3


Amendment and annotation 3


Note


More than one issue may be handled in an enquiry.


Case study 2.2.4: Enquiry about an FOI request


A person contacted the OAIC about an FOI request they 
had submitted to an Australian Government agency. 
They advised that it had been more than 30 days since 
they submitted their request and they had not received 
a response. We informed the individual that this may 
be considered a ‘deemed refusal’ under the FOI Act 
and discussed the IC review process. 


Indicator 2.3: Resolve privacy 
complaints


Measure


Time taken to finalise privacy complaints


Target: 80% of privacy complaints are 
finalised within 12 months


Achieved


Under s 36 of the Privacy Act, individuals may make 
a complaint to the Information Commissioner about 
an act or practice that may be an interference with 
their privacy. An interference with privacy may relate 
to the APPs or to the credit reporting provisions of the 
Privacy Act.
The APPs deal with the management, collection, use 
or disclosure, quality, security, access and correction 
of personal information held by an Australian 
Government agency or organisation covered by the 
Privacy Act.
In 2021–22, the OAIC:


• received 2,544 privacy complaints, a 3% increase 
compared to 2020–21


• closed 2,203 privacy complaints, a 2% increase on 
the previous year1


• finalised 90% of privacy complaints within 
12 months of receipt (a decrease from 94% in 
2020–21), with the average time taken to close a 
privacy complaint being 6 months


• closed 91% of complaints through early resolution 
and conciliation.


1 We resolved an additional 1,571 matters through a 
representative complaint. As these complaints were resolved 
through an alternative process, they have not been included 
in the calculations against this performance measure.
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We continued to improve processes to make 
complaints handling more efficient. We completed 
2 short-term projects to help manage the volume of 
complaints. 


• Conciliation project – We engaged 2 external 
conciliators and additional conciliation support 
staff to increase the number of conciliation 
conferences we held. The project ran from 
mid-April to the end of June 2022. We scheduled 
45 conciliations for the external conciliators. 
Four per cent of complaints were resolved before 
conciliation; 60% of scheduled matters proceeded 
to conciliation and 58% of these were resolved 
and closed. 


• Service provider referral project – We referred a 
batch of preliminary inquiries aimed at establishing 
whether respondents were in jurisdiction (small 
business operator inquiries) to external lawyers. 
We produced a manual with templates for this 
purpose and provided training. The law firm made 
inquiries of 118 respondents during this project. 


Privacy complaints by issue
The majority of privacy complaints we received were 
about the handling of personal information under the 
APPs. The most common issues raised were:


• security of personal information (28%)


• use or disclosure of personal information (25%)


• collection of personal information (16%).


Privacy complaints by sector 
The largest number of privacy complaints were 
received against entities in 3 sectors: health service 
providers, Australian Government and finance 
(including superannuation). Health services providers 
have overtaken finance and the Australian Government 
as the most complained about sector.


Table 2.3.1: Top 10 sectors by privacy complaints 
received


Sector Number of 
complaints 


Health service providers 351


Australian Government 267


Finance (including superannuation) 253


Retail 186


Online services 152


Credit reporting bodies 133


Travel and hospitality 97


Personal services (includes 
employment, childcare and 
veterinarians)


86


Telecommunications 85


Real estate agents 78
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External dispute resolution schemes
The Information Commissioner can recognise an 
external dispute resolution (EDR) scheme to handle 
certain privacy-related complaints (s 35A of the 
Privacy Act). The EDR schemes we recognise are:


• Australian Financial Complaints Authority


• Energy & Water Ombudsman NSW


• Energy & Water Ombudsman SA


• Energy and Water Ombudsman Victoria


• Energy & Water Ombudsman Queensland


• Energy and Water Ombudsman Western Australia


• Public Transport Ombudsman (Victoria)


• Telecommunications Industry Ombudsman


• Tolling Customer Ombudsman


• ACT Civil & Administrative Tribunal.


In 2020–21, the OAIC reached an agreement with EDR 
schemes to transfer privacy complaints (under s 50 
of the Privacy Act) to them when they could more 
appropriately deal with the complaint. The first referral 
was made in 2021–22 and a total of 34 were made in 
the reporting period.


Resolving privacy complaints
The OAIC’s complaints handling team (comprising 
the early resolution, conciliations, investigations and 
determinations areas) deal mostly with APP and credit 
reporting complaints. They also handle complaints 
about spent convictions, My Health Records, tax file 
numbers, TPPs, data matching, Healthcare Identifiers 
and student identifiers.


They initially assess privacy complaints and attempt 
to resolve them. Under s 40A of the Privacy Act, the 
Information Commissioner must attempt conciliation 
where it is reasonably possible conciliation may 
succeed. We publish a selection of de-identified 


complaints to demonstrate the outcomes achieved 
with our assistance and to provide guidance to parties 
about potential outcomes.


In 2021–22, 91% of complaints closed during the 
year were finalised through our early resolution and 
conciliation processes. 


Matters not resolved in conciliation are referred for 
investigation under s 40 of the Privacy Act.


Under s 41 of the Privacy Act, the Information 
Commissioner may decline to investigate a matter 
where, for example, no interference with privacy 
is detected, investigation is not warranted in the 
circumstances or where the respondent is adequately 
dealing with (or has dealt with) the complaint.


Under s 52 of the Privacy Act, after investigating a 
complaint, the Information Commissioner may make 
a determination dismissing the complaint or finding 
the complaint is substantiated and making declaration 
concerning remedial actions, such as compensation.


The Information Commissioner has powers to decline 
to investigate matters further. We finalised 141 privacy 
complaints using these powers. Around a third (31%) 
of these cases were finalised on the ground that the 
respondent had adequately dealt with the complaint. 
This includes cases where the OAIC assisted the parties 
to arrive at a fair and reasonable remedy for the alleged 
privacy breach. See case study 2.3.1 on page 39.


While most privacy complaints were finalised through 
our early resolution and investigation processes 
(including conciliation), 14 privacy complaints were 
finalised by a determination. Determinations may 
be made in any matter not resolved through other 
processes and tend to be made in more complex 
privacy complaints. 


This year saw a rise in determinations made in 
relation to compliance with APP 12 (access to 
personal information). Five determinations were 
made in relation to APP 12. In all but one of the 
5 determinations, the entity was found to have 
interfered with the individual’s privacy. See case 
study 2.3.2 on page 39.


The determinations made in 2021–22 also revealed 
non-compliance on the part of entities that disclosed 
personal information for secondary purposes. See case 
study 2.3.3 on page 39.
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Privacy complaint outcomes 
case studies


Case study 2.3.1: Investigation declined as 
‘adequately dealt with’


The complainant submitted medical certificates and 
psychiatric assessments to their employer to support 
their application for personal leave. The respondent 
uploaded sensitive information from these documents 
to an electronic system for processing leave. The 
information included the diagnosis and the fact that 
the complainant’s illness had been certified by a 
psychiatrist. Nine entries of this nature were visible 
on the system for over 15 months. The respondent 
failed to remove the entries on request, only doing so 
6 weeks after the person complained to the OAIC.


The OAIC facilitated conciliation, which was 
unsuccessful. The respondent made an offer that the 
complainant rejected. The OAIC gathered information 
and evidence and told the respondent that the matter 
may be referred to the Information Commissioner for 
determination. The respondent made a further offer 
that the complainant accepted. The investigation was 
discontinued on the basis that the respondent had 
adequately dealt with the complaint.


Case study 2.3.2: 2 determinations involving 
APP 12


In ‘ZG’ and Sydney Catholic Schools Ltd (Privacy) [2021] 
AICmr 89 (16 December 2021), the complainant sought 
access to their personal information contained in a 
report drafted by an external investigator in relation to 
student bullying allegations. The respondent provided 
access to a summary of the report but declined 
to provide the report in full, relying on various 
exceptions, including that the report was protected 
by legal professional privilege. The respondent failed 
to satisfy the Information Commissioner that the 
exceptions applied. The Information Commissioner 
declared that the respondent was required to provide 
the report to the complainant. 


This can be contrasted with ‘ZN’ and a School 
(Privacy) [2021] AICmr 95 (17 December 2021) 
where the complainant sought access to all person 
information in relation to an incident investigated 


by the respondent. The respondent satisfied the 
Information Commissioner that exceptions applied 
to the documents by providing detailed statutory 
declarations.


Case study 2.3.3: Determinations involving 
APP 6


In ‘XU’ and Amazon Australia Services Inc (Privacy) 
[2021] AICmr 42 (30 August 2021), the respondent 
disclosed to a third party the name and contact details 
of an individual who had anonymously published a 
book using its platform. The third party alleged the 
complainant had published defamatory material and 
requested removal of the material. The respondent 
argued disclosure was reasonably necessary for the 
third party to establish a legal claim. In the absence 
of anything to show a legal claim was on foot or 
anticipated, and in circumstances where the third 
party did not ask for the personal information, the 
respondent was found to have breached APP 6. The 
Information Commissioner provided declaratory relief 
in the form of compensation for non-economic loss.


Indicator 2.4: Ensure timely handling 
of data breach notifications 


Measure


(1) Time taken to resolve Notifiable Data 
Breaches (NDBs)


Target: 80% of NDBs are finalised within 
60 days


Achieved


In 2021–22, the OAIC received 853 notifications under 
the NDB scheme and resolved 896. We finalised 81% of 
notifications within 60 days. 
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Notifiable Data Breaches 
scheme case studies 


Case study 2.4.1: Directing notification


A software as a service (SaaS) platform’s user data was 
accessed without authorisation and shared online. 
The organisation managed business operations for its 
corporate clients whose customers used the software 
to book services.


The organisation advised its corporate clients of the 
data breach and left the decision about whether to 
notify affected customers at its corporate clients’ 
discretion. The corporate clients were inconsistent in 
their approach to notifying their customers, so not all 
affected individuals were advised of the breach.


Where an entity does not provide notification of an 
eligible data breach, s 26WR of the Privacy Act states 
the Information Commissioner can direct an entity to 
notify individuals at risk of serious harm. 


The Information Commissioner advised the 
organisation of the intention to issue a direction 
under s 26WR. In response, the organisation initiated 
a notification process, which involved ensuring that 
around 100,000 individuals identified to be at risk of 
serious harm were notified either by the corporate 
clients or the organisation directly.


Case study 2.4.2: Ransomware


An organisation was subject to a ransomware attack, 
resulting in files on its servers being encrypted. The 
files contained personal information of children and 
their guardians using the organisation’s services, as 
well as current and some former employees.


While it was unclear whether the files were exfiltrated 
(a form of data theft), the organisation concluded 
that, at a minimum, the files were accessed. The 
organisation assessed its records and determined the 
personal information that may have been accessed 
included contact, identity, health, financial and 
criminal history information, and tax file numbers.


The organisation notified all affected individuals and 
families. It also engaged a cyber security consultant to 
investigate the data breach and improved its security 
posture in line with the consultant’s advice and 
recommendations.


Notifiable Data Breaches scheme 
reports
We published our Notifiable Data Breaches report 
January–June 2021 on 23 August 2021 and the 
Notifiable Data Breaches report July–December 2021 
on 22 February 2022. 


These reports provide government and industry with 
insights into trends in data breaches. They also assist 
with improving awareness and understanding of data 
breach risks and steps entities can take to prevent 
them occurring. 


The OAIC’s data breach reports also highlight emerging 
issues and areas for ongoing attention by entities 
entrusted with protecting personal information.


Measure


(2) Time taken to resolve My Health Record 
notifications


Target: 80% of My Health Record 
notifications are finalised within 60 days


Not achieved


The OAIC finalised 67% of My Health Record data 
breach notifications within 60 days. We finalised 
3 notifications during the reporting period, 2 within 
60 days.


Measure


(3) Time taken to resolve National Cancer 
Screening Register Act (NCSRA) notifications


Target: 80% of NCSRA NDBs are finalised 
within 60 days


Achieved


We finalised 100% of NCSRA data breach notifications 
within 60 days.
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Indicator 2.5: Conduct Commissioner-
initiated investigations


Measure


Time taken to finalise privacy and FOI CIIs.


Target: 80% of CIIs are finalised within 
8 months


Not achieved


A CII is conducted in response to the identification of a 
significant risk. The OAIC did not conduct any FOI CIIs 
during the reporting period.


Privacy CIIs
Under ss 40(2) of the Privacy Act, the Information 
Commissioner may, on her own initiative, investigate 
acts or practices that may be an interference with 
privacy. This power is used to investigate possible 
interferences with privacy that have not been raised 
through a privacy complaint. The primary objective of 
CIIs is to improve the privacy practices of investigated 
entities and the regulated community, and instil public 
confidence in the protection of personal information. 


During 2021–22, we opened 7 privacy CIIs and finalised 
4 CIIs, completing one within our 8-month target. At 
30 June 2022, 8 privacy CIIs were ongoing.


The lower number of CIIs opened and closed this 
reporting period, compared to the last period, reflects 
our focus on finalising older investigations, the 
growing complexity and size of some of our current 
investigations and available resources. 


The Information Commissioner also made the 
following 3 CII determinations in relation to facial 
recognition tools: 


• 7-Eleven Stores Pty Ltd: The Information 
Commissioner determined 7-Eleven interfered with 
customers’ privacy by collecting sensitive biometric 
information that was not reasonably necessary 
for its functions and without adequate notice 
or consent. 


• Clearview AI, Inc.: The Information Commissioner 
determined, following a joint investigation with 
the UK ICO, that Clearview AI breached Australians’ 
privacy by scraping their biometric information 
from the web and disclosing it through a facial 
recognition tool. 


• Australian Federal Police: The Information 
Commissioner determined the AFP failed to comply 
with its privacy obligations in using the Clearview AI 
facial recognition tool. 


Following an earlier CII, the OAIC continued to pursue 
civil penalty proceedings in the Federal Court against 
Facebook Inc and Facebook Ireland Limited in 
relation to allegations that the personal information 
of Australian Facebook users had been improperly 
collected by third-party applications.


Table 2.5.1: Privacy Commissioner-initiated 
investigations opened and closed


Year 2019–20* 2020–21 2021–22


Number of CIIs 
opened


19 4 7


Number of CIIs 
closed


21 10 4


* Reporting for the 2019–20 period included preliminary 
inquiries, which are inquiries that may lead up to, but do not 
include a CII. These inquiries are no longer included in our 
CII statistics. 
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CII case studies


Case study 2.5.1: 7-Eleven CII


On 29 September 2021, the Information 
Commissioner determined 7-Eleven had interfered 
with the privacy of customers whose facial images 
and ‘faceprints’ it had collected through a customer 
feedback mechanism. 


From 15 June 2020 to 24 August 2021, 7-Eleven 
collected customers’ facial images while they were 
filling out an in-store survey. The facial images were 
used to generate algorithmic representations, or 
‘faceprints’. These were matched together through 
facial recognition technology to exclude responses 
that may not have been genuine and for demographic 
profiling. As at March 2021, 1.6 million surveys had 
been completed across 700 stores.


The Information Commissioner found:


• The facial images and faceprints were sensitive 
information because they were biometric 
information used for the purpose of automated 
biometric identification. The faceprints were also 
biometric templates.


• The large-scale collection of sensitive biometric 
information through this customer feedback 
mechanism was not reasonably necessary for 
the purpose of understanding and improving 
customers’ in-store experiences.


• Customers did not give either express or implied 
consent.


In response to our investigation, 7-Eleven ceased 
collecting facial images and faceprints as part of its 
customer feedback mechanism.


The determination ordered 7-Eleven to destroy all 
faceprints it had collected.


Case study 2.5.2: Clearview AI CII


On 14 October 2021, the Information Commissioner 
determined Clearview AI interfered with the privacy 
of Australians by scraping their biometric information 


from the web and disclosing it through a facial 
recognition tool.


The determination followed a joint investigation by 
the OAIC and the UK ICO.


Clearview AI’s facial recognition tool includes a 
database of over 3 billion images taken from social 
media platforms and other publicly available 
websites. The tool allows users to upload a photo of 
an individual’s face and find and link to other facial 
images of that person collected from the internet for 
identification purposes.


Between October 2019 and March 2020, Clearview 
AI provided trials of the facial recognition tool to 
some Australian police forces, which conducted 
searches using facial images of individuals located 
in Australia.


The Information Commissioner found Clearview AI 
breached the Privacy Act by:


• collecting Australians’ sensitive information 
without consent


• collecting personal information by unfair means


• not taking reasonable steps to notify individuals of 
the collection of personal information


• not taking reasonable steps to ensure personal 
information it disclosed was accurate, having 
regard to the purpose of disclosure


• not taking reasonable steps to implement 
practices, procedures and systems to ensure 
compliance with the APPs.


The Information Commissioner found the privacy 
impacts of Clearview AI’s biometric system were not 
necessary, legitimate and proportionate, having 
regard to any public interest benefits. The Information 
Commissioner considered that Australians using 
social media or professional networking sites do not 
expect their facial images to be collected without their 
consent by a commercial entity to create biometric 
templates for unrelated identification purposes. She 
also raised concerns that the indiscriminate scraping 
of the facial images of people, only a fraction of whom 
would ever be connected with law enforcement 
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investigations, may adversely impact the personal 
freedoms of all Australians who perceive themselves 
to be under surveillance.


The determination ordered Clearview AI to cease 
collecting facial images and biometric templates from 
individuals in Australia and to destroy existing images 
and templates collected in Australia.


Clearview AI has applied to the Administrative Appeals 
Tribunal (AAT) for review of the determination. 
The AAT provides independent merits reviews of 
administrative decisions and has the power to set 
aside, vary or affirm a privacy determination. The AAT 
proceedings are ongoing in 2022–23.


Case study 2.5.3: AFP CII


On 26 November 2021, the Information Commissioner 
determined the AFP failed to comply with its privacy 
obligations in using the Clearview AI facial recognition 
tool.


Between 2 November 2019 and 22 January 2020,  
Clearview AI provided free trials of its facial 
recognition tool to members of the AFP-led Australian 
Centre to Counter Child Exploitation (ACCCE). ACCCE 
members uploaded facial images of Australians to test 
the functionality of the tool and, in some cases, to try 
to identify persons of interest and victims in active 
investigations. 


The Information Commissioner found the AFP:


• failed to complete a privacy impact assessment 
(PIA) before using the tool, in breach of clause 12 
of the Privacy (Australian Government Agencies – 
Governance) APP Code, which requires a PIA for all 
new high privacy risk projects


• breached APP 1.2 by failing to take reasonable 
steps to implement practices, procedures and 
systems in relation to its use of Clearview AI to 
ensure it complied with clause 12 of the code.


The Information Commissioner considered the 
AFP did not have in place appropriate systems to 
identify, track and accurately record its trial of this 
new investigative technology involving personal 
information handling. There were also gaps in 
the AFP’s mandatory privacy training, including 
insufficient information about conducting PIAs. 


These gaps were particularly relevant for teams 
like the ACCCE that explore new and innovative 
investigative solutions, including capabilities for 
identifying potential offenders and victims.


The Information Commissioner acknowledged the 
AFP’s commitment to reviewing and strengthening 
its privacy governance framework and embedding a 
culture of privacy compliance across the agency.


The Information Commissioner directed the AFP to:


• engage an independent assessor to review and 
report to the OAIC on residual deficiencies in its 
practices, procedures, systems and training in 
relation to PIAs and make any necessary changes 
recommended in the report


• ensure relevant AFP personnel have completed an 
updated privacy training program.


Indicator 2.6: Provide Information 
Commissioner review of FOI 
decisions made by agencies and 
ministers


Measure


Time taken to finalise IC reviews


Target: 80% of IC reviews are completed 
within 12 months


Achieved


The OAIC finalised 1,392 IC reviews in 2021–22, a 37% 
increase compared to 2020–21, when we finalised 
1,018. We finalised 83% of IC reviews (1,158) within 
12 months. This was an improvement on 2020–21, 
when we finalised 73% (740) within 12 months. 


We finalised 1,001 IC reviews (72%) within 120 days, 
compared to 580 IC reviews (57%) within the same 
period in 2020–21. The average time taken to finalise 
an IC review was 6.3 months, compared to 8.3 months 
in 2020–21.


Under s 55K of the FOI Act, the Information 
Commissioner, after undertaking an IC review, must 
make a decision in writing to either affirm or vary the 
decision of the agency or minister or to set it aside and 
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make a fresh decision. The Information Commissioner, 
Acting FOI Commissioner and FOI Commissioner 
issued 103 decisions under s 55K of the FOI Act 
compared to 54 in 2020–21. Fifty-seven affirmed the 
decision under review, 36 set aside the decision and 
10 varied the decision. Of the 103 decisions, 26 were 
made following the respondent agency making a 
revised decision under s 55G of the FOI Act. The 
Commissioner affirmed 10 such decisions, set aside 
14 decisions and varied 2 decisions.


Under s 55G of the FOI Act, at any time during an IC 
review, an agency or minister may revoke or vary an 
access refusal decision to favour the applicant. This 
can be done by giving access to a document, relieving 
the applicant from liability to pay a charge, or requiring 
a record of personal information to be amended or 
annotated in accordance with the application.


Of the 1,392 IC reviews finalised in 2021–22, a 
significant number (314 or 23%) were closed under 
s 54N as invalid (out of jurisdiction, misdirected, 
out of time, copy of decision not provided or not an 
IC-reviewable decision). As a proportion, this is fewer 
than the number of matters (285 or 28%) closed as 
invalid under s 54N in 2020–21. 


In total, 659 IC reviews were closed under s 54R as 
withdrawn, an increase from 266 in the previous 
reporting period. Of these, 479 were finalised following 
a revised decision to provide access being made under 
s 55G. This is a significant increase from 2020–21, when 
161 IC reviews were finalised under s 54R following a 
revised decision. Of the 479 IC reviews finalised under 
s 54R following a revised decision, 445 involved a 
deemed access refusal decision.


The increased number of finalisations was achieved 
amid another significant increase in IC review 
applications. During 2021–22, the OAIC received 
1,995 IC reviews – a 63% increase compared to 
2020–21 when we received 1,224. This was mainly 
due to an increase in the number of IC reviews of 
deemed access refusal decisions from 465 in 2020–21 
to 1,107 in 2021–22. Despite the increased number 
of finalisations, the number of IC reviews on hand 
increased from approximately 1,316 in 2020–21 to 
around 1,874 in 2021–22.


IC review decisions case studies 


Case study 2.6.1: ‘ABP’ and Australian Taxation 
Office (Freedom of information) [2022] 
AICmr 51 (31 May 2022)


The applicant sought documents related to reports 
made to the Australian Taxation Office (ATO) 
about their alleged undisclosed income. The ATO 
responded to the applicant’s FOI request by neither 
confirming nor denying the existence of the requested 
documents under s 25(2) of the FOI Act and advising 
the applicant that if the documents were to exist, they 
would be exempt on the basis they would disclose, 
or enable a person to ascertain, the existence or 
identity of a confidential source of information, or the 
non-existence of a confidential source of information, 
in relation to the enforcement or administration of the 
law (s 37(1)(b)) of the FOI Act).


The Freedom of Information (FOI) Commissioner 
noted there is no binding decision of a court 
concerning the proper interpretation of s 25 of the FOI 
Act, however, the interpretation of s 25 has been the 
subject of some non-binding judicial observations 
and an AAT decision. The FOI Commissioner 
considered the correct and preferable interpretation 
of s 25 to be the interpretation adopted by Forster 
J Department of Health v Jephcott (1985) 8 FCR 85, 
which requires, firstly, the notional creation of a 
hypothetical document and, secondly, consideration 
of whether such a hypothetical document, if it existed, 
would be an exempt document by virtue of one of the 
relevant exemption provisions referred to in s 25.


In affirming the ATO’s decision, the FOI Commissioner 
noted the applicant’s request relates specifically to a 
suspected tip-off disclosing allegations of undisclosed 
income and was satisfied that disclosure of the 
existence or non-existence of any document in the 
nature of the documents requested could reasonably 
be expected to, at the least, enable the applicant 
to ascertain the existence or non-existence of a 
confidential source of information.
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Case Study 2.6.2: ‘XY’ and Torres Strait Regional 
Authority (Freedom of information) [2021] 
AICmr 46 (10 September 2021)
A person applied to the Torres Strait Regional 
Authority (TSRA) for access to documents relating 
to communications between the chair of the TSRA 
and a third party (the IC review applicant). The TSRA 
undertook third-party consultation with the IC review 
applicant, who objected to the disclosure of the 
documents.


The TSRA decided to grant access in part or in full to 
207 documents. In making its decision, the TSRA relied 
on the legal professional privilege exemption (s 42), the 
deliberative processes exemption (s 47C), the certain 
operations of agencies exemption (s 47E(d)), the 
personal privacy exemption (s 47F) and the business 
affairs exemption (s 47G). The TSRA also deleted 
material it considered to be irrelevant to the request 
under s 22 of the FOI Act.


The IC review applicant then sought IC review of the 
TSRA’s decision to release the documents (access grant 
decision) and submitted the documents should be 
exempt in full under ss 47F and 47G of the FOI Act.


The Acting FOI Commissioner considered the 
applicant had not explained how disclosing their 
personal information relating to their activities in 
association with the TSRA would be an unreasonable 
disclosure of personal information for the purposes 
of s 47F when this information is well known and the 
IC review applicant is known to be associated with 
those activities. For similar reasons, the Acting FOI 
Commissioner was not satisfied that disclosure of the 
documents would, or could reasonably be expected to, 
unreasonably affect the IC review applicant adversely 
in respect of their lawful business or professional 
affairs under s 47G. 


Case study 2.6.3: Rex Patrick and Department 
of Agriculture, Water and the Environment 
(Freedom of information) [2021] AICmr 57 
(15 October 2021)
The applicant sought access to a ‘preliminary 
draft report into possible use of South Australia’s 
desalination plant to provide an offset for the water 
extracted from the River Murray’. 


The Department of Agriculture, Water and the 
Environment (DAWE) identified one document within 
the scope of the request, described as a draft version 
of the River Murray Efficient Measures Feasibility Study. 
One of the third parties consulted by DAWE, the South 
Australian Department for Environment and Water 
(DEW), objected to the release of the document on 
the basis that the Commonwealth-state relations 
exemption (s 47B) applies.


DAWE then refused access to the document relying on 
the Commonwealth-state relations exemption (s 47B) 
and the deliberative processes exemption (s 47C). 


In setting DAWE’s decision aside, the Acting FOI 
Commissioner noted the final report was published 
after DEW objected to the release of the document 
and DAWE had not provided sufficient details of why 
they continued to object following its publication. 
The Acting FOI Commissioner noted the similarities 
between the 2 documents and was not satisfied that 
the damage to Commonwealth-state relations would 
or could reasonably be expected to occur.


In relation to s 47C, the Acting FOI Commissioner was 
satisfied the document contains deliberative matter in 
the form of opinions and recommendations. However, 
the Acting FOI Commissioner concluded giving the 
applicant access to the document at this time would 
not, on balance, be contrary to the public interest 
because the deliberative process had concluded and 
access would promote the objects of the FOI Act, 
inform debate on a matter of public importance and 
promote effective oversight of public expenditure. 


Case study 2.6.4: Paul Farrell and Department 
of Home Affairs (Freedom of information) (No 2) 
[2022] AICmr 49 (8 April 2022)
The applicant requested access to documents relating 
to the Republic of Nauru’s Overseas Medical Referral 
process for people seeking asylum and refugees. 


The Department of Home Affairs decided to give 
access to each of the 3 documents in part, deleting 
some material in the documents that it considered 
to be irrelevant to the request (s 22) and relying on 
the damage to international security exemption 
(s 33(a)(iii)), the certain operations of agencies 
exemption (s 47E(d)), and the personal privacy 
exemption (s 47F). 
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The Information Commissioner set aside Home Affairs’ 
decision in part.


Damage to international relations (s 33(a)(iii))
The Information Commissioner found the level of 
detail in the material is not in the public domain and 
accepted Home Affairs’ submissions that Nauru would 
likely object to its disclosure. In affirming this aspect 
of the decision, the Information Commissioner was 
satisfied the passage of time since the documents 
were created has not diminished the sensitivity of 
the relevant material, particularly given Australia and 
Nauru’s ongoing partnership or relationship in relation 
to Australia’s policy of ‘offshore processing of people 
seeking asylum and refugees’. 


Certain operations of agencies exemption (s 47E(d))
Home Affairs found 2 portions of material to be 
exempt under s 47E(d), namely a paragraph in an 
internal minute-style document and a column and 
handwritten notes on a single-page chronology 
document. In setting aside this aspect of the decision, 
the Information Commissioner noted Home Affairs had 
not sufficiently explained how disclosure could open 
the Commonwealth to legal exposure or how persons 
could use the information to exploit Australia’s border 
protection policies. 


Personal privacy exemption (s 47F)
The Information Commissioner considered the 
personal information, which included names 
and medical information of asylum seekers and 
refugees, is not well known nor publicly available 
and its disclosure would, in those circumstances, be 
unreasonable.


In finding that giving access to the material at this time 
was, on balance, contrary to the public interest, the 
Information Commissioner noted that while disclosure 
would promote the objects of the FOI Act and reveal 
health risks of measures relating to public health and 
safety, it would also prejudice certain individuals’ 
rights to privacy.


Case study 2.6.5: Jonathan Kearsley and 
Australian Federal Police (Freedom of 
information) [2022] AICmr 55 (30 June 2022)
The applicant applied to the AFP for access to written 
correspondence of a specified date between the AFP 


and the then Minister for Home Affairs that refers to a 
named third-party individual (who became the third 
party in this IC review).


The AFP refused access to the document at issue 
based on the personal privacy exemption (s 47F). 
During the IC review, the AFP submitted the document 
is also exempt in part under the damage to security 
of the Commonwealth exemption (s 33(a)(i) and 
exempt in full under the certain operations of agencies 
exemption (s 47E(d)). 


The Information Commissioner set aside the AFP’s 
decision for the following reasons.


Damage to national security exemption (s 33(a)(i))


The AFP submitted that disclosure of certain 
material in the document would or could reasonably 
be expected to damage the security of the 
Commonwealth. In finding the material was not 
exempt under s 33(a)(i), the Information Commissioner 
noted the AFP had not provided sufficient evidence to 
demonstrate this. 


Certain operations of agencies exemption (s 47E(d))


The AFP submitted that disclosure of the document 
would, or could reasonably be expected to, have a 
substantial adverse effect on the proper and efficient 
conduct of the AFP by:


• compromising frank and candid briefings to the 
Minister of Home Affairs on sensitive matters 


• impacting the relationship of mutual trust and 
confidence between the AFP and the Minister for 
Home Affairs. 


The Information Commissioner considered the AFP 
was essentially making ‘frankness and candour’ 
arguments in the context of s 47E(d). Having 
examined the document and considered the 
relevant criteria, the Information Commissioner 
was not satisfied the AFP has discharged its onus of 
establishing either that: 


• the disclosure of the document could be 
reasonably expected to result in the adverse effects 
listed by the AFP, or 


• if there were any adverse effects, that they would be 
substantial in nature.
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Personal privacy exemption (s 47F)


The third party contended the AFP was not authorised 
to disclose their personal information in the 
document at issue to the then Minister for Home 
Affairs. However, the Information Commissioner was 
satisfied the AFP was able to disclose the third party’s 
personal information in accordance with relevant 
legislation. 


The AFP and the third party submitted that disclosure 
of the document would significantly impact the 
third party’s privacy. However, the Information 
Commissioner was not satisfied disclosure would 
be unreasonable in this case. Balancing the private 
interest in the privacy of the third party with the 
advancing of the public interest in government 
transparency and integrity, the Information 
Commissioner was satisfied a public purpose would 
be served through the release of the document 
by increasing scrutiny, discussion, comment and 
review of the Australian Government’s activities in 
accordance with the objects of the FOI Act. 


Indicator 2.7: Resolve FOI complaints
Measure


Time taken to resolve FOI complaints


Target: 80% of FOI complaints are 
finalised within 12 months


Not achieved


In 2021–22, the OAIC received 215 complaints about 
actions taken by agencies when handling FOI requests, 
an increase of 42% compared to 2020–21.


We finalised 223 FOI complaints, compared to 174 
in 2020–21, an increase of 28%. We finalised 74% of 
FOI complaints within 12 months, with 56% of all 
complaints (124) being finalised within 120 days. 
A number of complex legacy matters from 2017 and 
2018 were also finalised during this reporting period, 
which affected our ability to achieve the 80% target. 


The finalised complaints included 77 that were 
withdrawn. Another 61 were finalised under s 86 
of the FOI Act. This includes 42 complaints where 


recommendations were made under s 88 of the 
FOI Act, which requires agencies to implement the 
Information Commissioner’s recommendations.2 
We publish these recommendations on our website 
under Freedom of information investigation outcomes.


Common FOI complaint topics
Delays in processing an FOI request was the most 
common complaint about the handling of FOI matters 
by agencies, consistent with previous reporting 
periods. Other common complaints include: 


• agencies not meeting statutory timeframes


• concerns regarding the conduct of consultations 
undertaken 


• the imposition or amount of a charge 


• poor customer service (most commonly 
failing to reply to correspondence, including 
acknowledgement of a request (s 15(5))


• agencies not publishing or complying with 
the Information Publication Scheme (IPS) and 
disclosure log requirements


• transferring requests to other agencies under s 16 of 
the FOI Act. 


Indicator 2.8: Improve agencies’ 
processes for managing FOI requests


Measure


 Agencies accept and implement 
recommendations made following 
complaint investigations 


Target: 90% of recommendations made 
are accepted


Not achieved


2 A complaint may have a number of issues that may result in a 
number of recommendations.
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The OAIC made 39 recommendations upon the 
completion of FOI complaint investigations.3 
Investigation recommendations issued under s 88 of 
the FOI Act are recommendations to the respondent 
agency that the Information Commissioner believes 
that the respondent agency ought to implement to 
improve its compliance with its obligations under the 
FOI Act.


In 2021–22, respondent agencies accepted 85% 
or 33 recommendations, which they have either 
implemented or are in the process of implementing.


The Information Commissioner’s recommendations to 
agencies include:


• issuing statements to all staff highlighting the 
agency’s obligations under the FOI Act


• appointing information champions to provide 
high-level leadership and oversight to promote 
agency compliance with the FOI Act


• providing education and guidance to ensure FOI 
requests are processed in accordance with the 
objects of the FOI Act 


• determining whether additional resources (human 
or otherwise) are needed to meet statutory 
timeframes and developing an action plan for 
obtaining those resources 


• developing and publishing FOI and operational 
manuals, including policies and procedures 
ensuring adherence with, at a minimum, the 
requirements of the IPS, as well as processes 
supporting administrative access and release


• conducting a review and audit of the agency’s FOI 
processing guidance material and compliance with 
statutory timeframes.


3 A complaint investigation may result in the OAIC making a 
number of recommendations. This figure represents the total 
number of recommendations made across all FOI complaint 
investigations finalised where recommendations were 
made. This figure also captures 4 recommendations made 
in relation to a cohort of 17 matters where the investigation 
considered the same issue (non-compliance with the 
statutory processing period) and the recommendations 
made were the same across all complaints investigated. 
This had been recorded as 4 recommendations in total.


FOI complaint compared to IC review
The Information Commissioner has the power to 
investigate agency actions about the handling of FOI 
matters as detailed in s 69 of the FOI Act.


The FOI Guidelines outline the Information 
Commissioner’s view that making a complaint is not 
usually an appropriate mechanism where IC review 
is available – unless there is a special reason to 
undertake an investigation and the matter can be more 
appropriately and effectively dealt with in that manner. 


This approach supports an individual’s right to access 
information where the outcome they seek is more 
closely related to the merits review function.


There were 56 complaints made during 2021–22 that 
were declined on the basis that the complainant has or 
had a right to have the action reviewed by the agency, a 
court or a tribunal, or by the Information Commissioner 
under Part VII of the FOI Act, and had not exercised that 
right when it would be reasonable to do so (s 73(b)). 


Extensions of time
The FOI Act sets out timeframes within which agencies 
and ministers must process FOI requests. When an 
agency or minister is unable to process an FOI request 
within the statutory processing period, they may apply 
for an extension of time (EOT) from the FOI applicant 
or the Information Commissioner.


If the applicant agrees to an EOT in writing, the agency 
or minister must notify the Information Commissioner 
of the agreement to extend the statutory processing 
time as soon as practicable (s 15AA of the FOI Act).


An agency or minister can also apply to the 
Information Commissioner for an extension of the 
processing period:


• if they can demonstrate that processing the 
FOI request will take longer than the statutory 
timeframe because it is voluminous or complex in 
nature (s 15AB of the FOI Act)


• where they have been unable to process the 
request within the statutory timeframe and are 
deemed to have made a decision refusing the FOI 
request (ss 15AC, 51DA and 54D of the FOI Act). 
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We received 33% more notifications and applications 
for extensions of time during this financial year 
compared to 2020–21. The OAIC aims to respond to 
these applications within 10 calendar days.


Table 2.8.1: FOI EOT notifications and requests 
received and closed 


Year 2019–20 2020–21 2021–22


Received 4,244 3,709 4,925


Closed 3,844 4,102 4,960


In relation to EOT applications requiring a decision of 
the Information Commissioner’s delegates (ss 15AB, 
15AC, 51DA and 54D of the FOI Act), there was a 60% 
increase in the number of applications finalised during 
this financial year compared to 2020–21. 


When applying for EOTs, agencies continued to 
provide reasons relating to the COVID-19 pandemic 
as a cause for delay in processing FOI requests, 
particularly during the various lockdown periods. 
Reasons included redeployment of staff to frontline 
services and an inability to access hard copy files at 
offsite storage facilities.


Table 2.8.2: FOI EOT notifications and requests 
closed by type 


Request type 2019–20 2020–21 2021–22


Section 15AA (notification 
of EOT agreements 
between agency and 
applicant)


2,393 3,029 3,212


Section 15AB (request to 
OAIC by agency where 
voluminous or complex)


786 507 890


Section 15AC (request to 
OAIC by agency where 
deemed refusal decision)


492 405 556


Section 51DA (request to 
OAIC by agency for EOT for 
dealing with amendment/
annotation request)


5 2 4


Section 54D (request to 
OAIC by agency for EOT 
where deemed affirmation 
on internal review)


80 57 106


Section 54T (request to 
OAIC for EOT for person to 
apply for IC review)


88 102 192


Total 3,844 4,102 4,960 


Vexatious applicant declarations
The Information Commissioner has the power to 
declare a person to be a vexatious applicant if they are 
satisfied that the grounds in s 89L of the FOI Act exist.


In 2021–22, the OAIC received 8 applications from 
agencies under s 89K of the FOI Act seeking to have 


persons declared vexatious applicants and finalised 
6 applications. One declaration under s 89K of the 
FOI Act was made during the reporting period.


Declarations are generally available in the Australian 
Information Commissioner (AICmr) database on 
AustLII. 
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Indicator 2.9: The OAIC promotes 
awareness of privacy and access to 
information


Measure


 The OAIC leads campaigns such as 
International Access to Information Day and 
Privacy Awareness Week.


Target: 2 major campaigns undertaken 
each calendar year


Achieved 


International Access to Information Day 2021 


The OAIC marked IAID on 28 September 2021. The 
event recognises the importance of the community’s 
right to access information held by governments. In 
partnership with state and territory regulators, we 
promoted the theme ‘Open by design’, highlighting 
the need for governments to consider how they will 
make information accessible at the outset of policy 
development, projects and service delivery, and 
release information proactively. 


The OAIC developed a campaign website (viewed 
over 4,200 times) and supporter toolkit (accessed 
over 700 times). The website and toolkit featured 
resources for the community and Australian 
Government agencies and ways to get involved in 
the campaign. Other activities included over 60 posts 
across OAIC social media pages that reached over 
565,000 users, 5 IAID newsletters, 2 media statements 
and the development of a joint animation with 
members of the Association of Information Access 
Commissioners (AIAC). 


We also hosted an information session attended 
by 75 members of our Information Contact Officers 
Network (ICON). The session featured a keynote 
address by Commissioner Falk and a presentation 
by New Zealand Parliamentary Deputy Ombudsman 
Bridget Hewson. It also included a discussion on 
proactive publication and information access during 
times of heightened activity and significant public 
scrutiny with Acting FOI Commissioner Elizabeth 
Hampton and Federal Court of Australia General 
Counsel Scott Tredwell.


Privacy Awareness Week 2022


PAW is an initiative of the APPA forum. It is held 
every year to promote and raise awareness of 
privacy issues and the importance of protecting 
personal information. For the OAIC, PAW provides an 
opportunity to promote awareness of our role and 
privacy rights and responsibilities to regulated entities 
and the community. 


The OAIC led the Australia-wide campaign for PAW 
2022 from 2 to 8 May, in partnership with state and 
territory privacy regulators. Our campaign highlighted 
privacy as the foundation of trust and attracted a 
record 653 government and private sector supporters. 


The OAIC developed dynamic PAW 2022 branding, 
a dedicated website, a comprehensive supporter 
toolkit and privacy tips for individuals, businesses 
and government agencies. OAIC speakers took part 
in 12 events for private sector organisations and 
Australian Government agencies with a combined 
audience of over 2,000 people. This included our 
virtual PAW launch event, which featured a keynote 
address from Commissioner Falk and speakers from 
Apple, the Consumer Policy Research Centre and 
Services Australia.
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Social media
We have continued to grow the OAIC’s reach on social 
media, which is an important channel for promoting 
awareness of privacy and information access rights 
and responsibilities. 


Over the reporting period:


• LinkedIn followers increased by 39% to 6,932.


• Twitter followers increased by 7% to 6,763.


• Facebook followers increased by 3% to 4,155.


Information Matters
We send our monthly Information Matters newsletter 
to over 8,200 subscribers, a 2% increase on 2020–21. 
The newsletter updates our stakeholders on the latest 
OAIC news, guidance, resources and decisions. 


Events
Our speeches and engagements program assists 
us to achieve our strategic priorities. The OAIC had 
42 speaking engagements in the reporting period. 
The external events we participated in included:


• Australian Government Solicitor FOI and Privacy 
Forum 


• GRC2021 Conference (GRC Institute)


• Future of Financial Services, Sydney (FST Media)


• KWM Digital Future Summit (King & Wood 
Mallesons)


• International Conference of Information 
Commissioners


• Australian Bar Association National Conference 


• European Data Protection Supervisor Conference


• South Pacific Audit Conference (Institute of Internal 
Auditors Australia).


A list of upcoming and recent events is available on 
our website.


Media enquiries 
Media engagement is effective for communicating the 
OAIC’s regulatory priorities and expectations to a broad 
audience. In the reporting period, we received 145 
media enquiries, a 1% decrease compared to 2020–21.


Table 2.9.1: Media enquiries received by month


Month 2020–21 2021–22 


July 10 12


August 17 18


September 25 23


October 12 6


November 13 21


December 3 3


January 14 6


February 5 12


March 6 13


April 18 4


May 12 9


June 12 18


Total 147 145


51
80



https://www.oaic.gov.au/updates/events/upcoming-and-recent-events





Part 2 : Perform
ance


Indicator 2.10: The OAIC promotes 
awareness of Consumer Data Right 
privacy rights


Measure


Education and awareness materials are 
developed and promoted


Target: Information on the OAIC website 
is updated when required by CDR 
developments


Achieved 


Since the launch of the CDR in the banking sector on 
1 July 2020, the OAIC has continued to develop and 
promote educational and awareness materials to 
ensure consumers and participants understand their 
rights and obligations under the system.


We developed resources for consumers to help 
them consider whether it may be appropriate for 
them to complain to the OAIC if they believe an 
entity has mishandled their CDR data. We published 
new resources for participants on their key privacy 
obligations under the CDR regulatory framework. This 
included 8 new guides to help participants understand 
and comply with privacy obligations arising from 
changes introduced by the 'version 3' amendments 
to the Competition and Consumer (Consumer Data 
Right) Rules 2020. For more information, see Published 
CDR guides.


The OAIC completed our first privacy assessment, 
which examined the initial data holders’ compliance 
with Privacy Safeguard 1. This requires participants to 
have a policy describing how they manage consumer 
data and to implement internal practices, procedures 
and systems to ensure compliance. The findings of 
this assessment helped all CDR participants, not just 
the initial data holders, to better understand and fulfil 
their obligations.


We worked closely with our co-regulator, the ACCC, 
to assess all contacts received via the CDR website. 
This included 51 contacts referred to the ACCC and 
61 referred to the OAIC. A number of these contacts 
were found to relate to general privacy issues, not the 
CDR. The OAIC also receives contacts through other 
means, such as email and phone. In total, we handled 
40 enquiries and no complaints about the CDR during 
the year.


We featured CDR resources and updates in 4 of our 
Information Matters newsletters and 21 social media 
posts and contributed regularly to the Treasury’s CDR 
newsletter. Our CDR policy team presented on the 
privacy aspects of the CDR at the Future of Financial 
Services Sydney conference on 9 November 2021.


Published CDR guides
We published the following new CDR guides on our 
website during 2021–22:


• Trusted advisers in the Consumer Data Right system


• Sponsored accreditation model – Privacy 
obligations of sponsors


• Sponsored accreditation model – Privacy 
obligations of affiliates


• CDR representative model – Privacy obligations 
of CDR principals


• CDR representative model – Privacy obligations 
of CDR representatives 


• CDR outsourcing arrangements – Privacy 
obligations for principals of outsourced service 
providers


• CDR outsourcing arrangements – Privacy 
obligations for outsourced service providers


• CDR insights.
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CDR videos 
The OAIC released 3 videos to help CDR participants 
and consumers understand some of the privacy 
aspects of the CDR. 


• CDR Privacy Safeguard 1 – explains the practices, 
procedures and systems that will help accredited 
data recipients and data holders comply with 
the CDR privacy safeguards


• CDR policy – explains what a CDR policy is and 
provides tips on developing a strong policy


• Consumer Data Right complaints – explains how 
consumers can make a complaint and how CDR 
complaints are handled.


We promoted the videos across our social media 
channels, Information Matters newsletter and the 
Treasury’s CDR newsletter. All 3 videos are also 
available to watch on the OAIC YouTube channel.


Indicator 2.11: Australians are 
confident about the system of 
oversight of privacy and security of 
the COVIDSafe app


Measure


(1) Assessment program identifies any 
privacy risks


Target: 2 assessments conducted and 
outcomes published


Achieved


In May 2020, the Privacy Amendment (Public Health 
Contact Information) Act 2020 expanded the OAIC’s 


assessment powers under s 33C of the Privacy Act. The 
OAIC was given the power to assess whether the acts 
or practices of an entity or a state or territory authority 
comply with Part VIIIA of the Privacy Act in relation to 
COVID app data. 


We developed a COVIDSafe Assessment Program, 
with 5 assessments examining compliance and risk 
throughout the information lifecycle of COVID app 
data.


During 2021–22, we finalised and published the 
report for COVIDSafe Assessment 3 and Assessment 4. 
Assessment 3 examined the COVIDSafe app’s 
functionality, privacy policy and collection notices. 
Assessment 4 examined the retention, destruction and 
deletion of COVID app data.


We progressed the second COVIDSafe assessment, 
which assesses state and territory health authority 
contact tracing access controls. We will publish this 
report in 2022–23. 


Our final COVIDSafe assessment, to be completed in 
2022–23, will examine compliance of the Data Store 
Administrator with the deletion and notification 
requirements in Part VIIIA of the Privacy Act.


Measure


(2) Effective enquiry, complaint and data 
breach notification systems


Target: Enquiry, complaint and data 
breach systems available


Achieved


During 2021–22, we received 7 enquiries about the 
COVIDSafe system, including 5 from individuals, 
one from a private organisation and one from a 
government agency. We provided general information 
in response to 3 enquiries and provided assistance on 
how to make a complaint in response to 4 enquiries.


We did not receive any complaints or data breach 
notifications about the COVIDSafe system.


Section 94ZB of the Privacy Act requires the OAIC 
to report on the performance of the Information 
Commissioner’s functions and the exercise of her 
powers under or in relation to Part VIIIA of the 
Privacy Act. We published 2 COVIDSafe reports in 
2021–22, for the periods May to November 2021 and 
November 2021 to May 2022.
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Indicator 3.1: Agencies publish 
more government-held information 
proactively


Measure


The OAIC actively promotes proactive 
publication


Target: The OAIC hosts 2 Information 
Contact Officers Network (ICON) events 
and publishes resources


Achieved


The OAIC hosted one ICON event during the reporting 
period. In lieu of a second ICON event, we published a 
range of resources on a number of issues. 


Information Contact Officers Network


ICON is a forum for Australian Government FOI 
practitioners. At the end of the reporting period, there 
were over 630 ICON members.


We held an information session for ICON members 
on 27 September 2021 ahead of IAID. The session was 
attended by 75 ICON members and covered a range of 
topics, including: 


• an update from the Information Commissioner on 
recent developments and trends 


• a discussion of ‘open by design’ principles to 
support the proactive release of government 
information


• proactive publication and information access 
through times of heightened activity and significant 
public scrutiny.


ICON members receive our Information Matters 
newsletter and targeted updates about information 
access news and events. We sent 11 Information 
Matters newsletters and 6 alerts to ICON members 
during the reporting period. 


Ahead of IAID (see page 50), the OAIC and 
other members of the AIAC released a statement 
of principles to support proactive disclosure of 
government-held information. This was supported 
by a joint statement by Australian information access 
commissioners and ombudsmen to promote the 
proactive release of information.


Resources


In 2021–22, the OAIC updated sections of the FOI 
Guidelines, including Part 3 – Processing and deciding 
on requests for access, Part 10 – Review by the 
Information Commissioner and Part 12 – Vexatious 
applicant declarations.


We published the Direction as to certain procedures 
to be followed by applicants in Information 
Commissioner reviews and a quick guide to help FOI 
applicants navigate the direction. 


We published the results of our longitudinal desktop 
review of 38 agencies’ compliance with the disclosure 
log requirements in s 11C of the FOI Act. The Disclosure 
log desktop review assessed whether agencies 
and ministers are complying with their disclosure 
log obligations and the extent to which they make 
documents available for download from their websites. 
The report included key findings and recommendations 
to help all agencies and ministers improve their 
disclosure log practices. The review outcomes informed 
amendments to Part 14 of the FOI Guidelines.


Strategic priority 3


Encourage and support proactive release of government-held 
information


The OAIC promotes a proactive approach to publishing government-held information. We focus on making better 
use of government-held information to support efficient access to information and facilitate innovation and 
engagement while ensuring privacy is protected.
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FOI processing statistics received from 
Australian Government agencies and 
ministers
Australian Government agencies and ministers must 
report FOI processing statistics to the OAIC every 
3 months and at the end of the financial year.


These reports show the number of FOI requests 
received across Australian Government agencies 
decreased by 2% from 34,797 in 2020–21 to 34,236 
in 2021–22. Requests for personal information were 
6% lower than in 2020–21, while requests for other 
(non-personal) information were 12% higher than in 
2020–21.


In 2021–22, 25,173 or 74% of all FOI requests were for 
documents containing personal information. This is a 
lower proportion than in previous years when between 
77% (2020–21) and 87% (2015–16) of all requests were 
for personal information.


In 2021–22, the Department of Home Affairs, Services 
Australia and the National Disability Insurance Agency 
together received the majority of FOI requests (62% of 
the total). Of these, 89% were requests for access to 
personal information.


The percentage of FOI requests processed within the 
applicable statutory timeframe decreased from 77% in 
2020–21 to 70% in 2021–22. There has been a decrease 
in timeliness of decision making over the past 4 years 
from 2018–19, when 83% of all decisions were decided 
within the applicable statutory timeframe.


The percentage of FOI requests granted in full 
decreased from 41% of all requests decided in 2020–21 
to 39% in 2021–22. The percentage granted in part 


increased from 41% in 2020–21 to 42% in 2021–22. 
The percentage of FOI requests refused increased from 
18% of all FOI requests decided in 2020–21 to 19% in 
2021–22.


The personal privacy exemption in s 47F of the FOI 
Act remains the most claimed exemption (39% of all 
exemptions claimed – slightly higher than in 2020–21 
when it comprised 38% of all exemptions claimed).


Agencies and ministers issued 2,353 notices advising 
of an intention to refuse a request for a practical 
refusal reason in 2021–22. This is a 25% decrease on 
the number issued in 2020–21. Of these requests, 
54% were subsequently refused or withdrawn; that 
proportion was 48% in 2020–21.


There was a 10% increase in the total charges agencies 
notified in 2021–22 ($272,928), but there was a 7% 
decrease in the total charges collected by agencies 
($75,537).


The total reported costs attributable to processing FOI 
requests in 2020–21 were $64.56 million, a 5% increase 
on 2020–21 ($61.48 million).


The total number of new entries added to agency 
website disclosure logs in 2021–22 (2,647) is 7% higher 
than 2020–21, when 2,480 new entries were added.


There was a 7% decrease in internal review 
applications in 2021–22. The number of internal review 
decisions made (965) was almost the same as in 
2020–21 (968). In 2021–22, 59% of the reviews affirmed 
the original decision (51% were affirmed in 2020–21).


For more information on FOI statistics received from 
Australian Government agencies and ministers, 
see Appendix E: FOI statistics.
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Indicator 3.2: The OAIC identifies 
and scrutinises policy and legislative 
reform proposals in relation to 
Australia’s information management 
framework


Measure


 The OAIC influences policy and lawmakers 
in relation to the information management 
frameworks


Target: Qualitative: The OAIC makes 
submissions and completes bill scrutiny 
tasks


Achieved


The OAIC has given timely and expert advice to the 
Australian Government regarding the impacts of 
legislative reform proposals on access to information. 


During 2021–22, the OAIC provided 7 bill scrutiny 
comments and one published submission relating 
to FOI. These covered a broad range of subject 
areas, including Parliamentary workplace reform, 
the Australian Criminal Intelligence Commission, 
investment funds, a financial accountability regime, 
offshore electricity infrastructure and draft legislation 
for a Commonwealth Integrity Commission.


We provided a submission to the Senate Finance and 
Public Administration Legislation Committee’s inquiry 
into the COAG Legislation Amendment Bill 2021, which 
was supported by state and territory information 
commissioners and ombudsmen. The Information 
Commissioner and 2 staff appeared at the committee’s 
public hearing. 


The Information Commissioner appeared before the 
Royal Commission into Defence and Veteran Suicide. 


The OAIC was consulted on reforms relating to 
nondisclosure duties and secrecy offences in 
Commonwealth legislation.
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Indicator 4.1: The OAIC takes timely 
and effective regulatory action in 
relation to strategic privacy and 
access to information risks


Measure


Regulatory Action Committee (RAC) meets 
regularly and provides clear direction


Target: (i) RAC meets 8 times annually


Target: (ii) RAC decisions take into 
account OAIC stated priorities


Achieved


The RAC made decisions about a range of regulatory 
responses in relation to acts and practices that may 
be interferences with privacy. In 2021–22, the RAC met 
5 times (July 2021, August 2021, November 2021, March 
2022 and May 2022) and also considered some matters 
out of session. Five meetings in the financial year were 
sufficient to provide strategic advice and guidance to 
the Information Commissioner. For more information, 
see OAIC Regulatory Action Committee.


The RAC made decisions about regulatory responses, 
including opening CIIs and directing the drafting of 
determinations or administrative warnings. Updates 
were also provided on new and emerging privacy 
issues and on the development of guidance material. 


In accordance with the RAC terms of reference, 
decisions had regard to the OAIC’s strategic priorities 
and Privacy regulatory action policy. In deciding 
the most appropriate regulatory response to an 
interference with privacy, the RAC also took into 
account the action most likely to prevent, deter, 


Strategic priority 4


Contemporary approach to regulation


The OAIC takes a contemporary approach to our regulatory role in promoting and upholding Australia’s privacy and 
FOI laws. This means we engage with and respond to the community’s expectations of regulators.


The OAIC is committed to developing a capable, multidisciplinary workforce with a breadth of technical skills to 
provide guidance and advice and take regulatory action.


OAIC Regulatory Action Committee
The OAIC established the RAC in October 2020. 


RAC members are the OAIC Executive and senior staff 
who advise the Information Commissioner in relation 
to significant regulatory action. The RAC ensures 
the OAIC responds appropriately to emerging and 
potentially significant privacy risks. 


The RAC considers matters identified from a range 
of sources, including scanning the domestic and 
international environments, information provided 
to the OAIC by members of the public, complaints, 
enquiries, preliminary inquiries, assessments and data 
breach notifications. 


The range of regulatory responses the RAC may 
consider includes: 


• undertaking an assessment in relation to a 
particular entity or sector 


• commencing a CII


• pursuing a particular regulatory action following 
a CII, such as a determination or civil penalty 
proceedings 


• publishing guidance material. 


In considering matters, the RAC assesses the privacy 
risks against the OAIC’s strategic objectives and 
regulatory priorities and makes recommendations 
to the Information Commissioner on the appropriate 
regulatory response, in accordance with our Privacy 
regulatory action policy.
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rectify and remedy by changing behaviour from that 
which interferes with privacy to behaviour that upholds 


the objects and requirements of the Privacy Act and 
increases the likelihood of future compliance.


Privacy assessments
In 2021–22, the OAIC assessed privacy practices of 
Australian Government agencies and entities in the 
telecommunications, banking and health sectors. 
We closed 8 assessments in the reporting period.


We continued assessments begun the previous 
financial year that examined large cohorts of entities, 
including all Australian Government agencies covered 
by the Privacy Act and a selection of entities in the 
digital health sector. Our assessments covered a 
range of areas. We examined obligations under APP 1 
(open and transparent management of personal 
information), APP 5 (notification of the collection of 
personal information) and APP 11 (security of personal 
information). We also assessed compliance with 
Part VIIIA of the Privacy Act, record keeping obligations 
under the Telecommunications Act 1997, and how CDR 
data holders complied with Privacy Safeguard 1 under 
the Competition and Consumer Act 2010. 


We used a range of methods to conduct our 
assessments, including surveys, desktop reviews, 
comprehensive reviews of policy documents, 
in-person and remote interviews with staff and 
site inspections. In response to ongoing logistical 
challenges to fieldwork caused by the COVID-19 
pandemic, such as lockdowns, travel restrictions, 
border closures and social distancing, we adapted our 
approach to assessment fieldwork. Where assessment 
scope and methodology permitted, we conducted 
fieldwork interviews remotely via audio and video 
conferencing.


The businesses and government agencies we assessed 
accepted or noted all our recommendations. 


COVIDSafe Assessment Program 
In May 2020, in response to the COVID-19 pandemic, 
the Privacy Amendment (Public Health Contact 
Information) Act 2020 expanded the OAIC’s assessment 
powers. They now include the power to assess 
whether the acts or practices of an entity or a state or 
territory health authority comply with Part VIIIA of the 


Privacy Act in relation to COVID app data. In 2019–20, 
we began the COVIDSafe Assessment Program in 
relation to the COVIDSafe app. We completed 2 
assessments in the COVIDSafe Assessment Program 
in the reporting period.


Australian Capital Territory Government 
Under our MOU with the ACT Government, we finalised 
our assessment of Housing ACT, which we commenced 
the previous financial year. For more information on 
our MOU with the ACT Government, see Appendix D. 


Australian Government PIA register 
assessment 
We continued our assessment of Australian 
Government agencies’ compliance with the 
requirement to publish a PIA register under s 15.1 
of the Privacy (Australian Government Agencies – 
Governance) Code 2017. 


A PIA is a systematic assessment of a project 
that identifies privacy impacts and sets out 
recommendations for managing, minimising or 
eliminating that impact. PIAs are an important 
component in the protection of privacy and should 
be part of an agency’s risk management and planning 
processes. 


The assessment has involved a desktop review of 
most agency websites to examine compliance with the 
PIA register requirements of the code. We published 
our findings on our website throughout 2021–22 for 
the Home Affairs, Social Services, Foreign Affairs and 
Trade, Health and Treasury portfolios.


Digital health assessments 
The sensitivity of health information is recognised in 
the Privacy Act, which treats health information as 
‘sensitive information’. This sensitivity has also been 
recognised in the My Health Records Act 2012 and the 
Healthcare Identifiers Act 2010, which regulate the 
collection, use and disclosure of personal information 
and give the Information Commissioner a range of 
enforcement powers.
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We continued one assessment relating to the My 
Health Record system that began in the previous 
financial year and we started a new assessment in 
2021–22. We will finalise both assessments in 2022–23. 
For more information, see the Annual report of the 
Australian Information Commissioner’s activities in 
relation to digital health 2021–22 on our website.


Passenger name record data 
Air carriers’ transfer of European Union (EU) passenger 
name record (PNR) data to Home Affairs is governed 
by an agreement between Australia and the EU. Home 
Affairs receives EU PNR data from air carriers when 
information necessary for processing or controlling a 
passenger’s air travel reservation for a flight to, from 
or through Australia is processed in the EU. During 
the reporting period, the OAIC commenced one 
assessment of Home Affairs’ handling of EU-sourced 
PNR data, which will be completed in 2022–23.


Section 309 of the Telecommunications Act
In 2021–22, we finalised inspections of carriers’ and 
carriage service providers’ compliance with Part 13, 
Division 5 of the Telecommunications Act. These 


inspections began in 2020–21. Part 13 requires 
carriers and carriage service providers to record 
certain disclosures of personal information, including 
disclosures of telecommunications data collected 
and retained under the data retention scheme, to law 
enforcement agencies. A summary report of these 
inspections is available on our website.


Consumer Data Right 
As the regulator for the privacy aspects of the CDR, 
s 56ER of the Competition and Consumer Act 2010 
authorises the OAIC to assess CDR participants to 
ensure they are handling CDR data in accordance with 
the privacy safeguards, or privacy- or confidentiality-
related CDR Rules.


In 2021–22, we completed our first CDR assessment, 
which examined the 4 initial data holders’ compliance 
with Privacy Safeguard 1, which relates to the open 
and transparent management of CDR data. For more 
information, see case study 4.1.1 on page 60.


We started our second and third CDR assessments in 
the reporting period and will finalise these in 2022–23. 
Both examine compliance with Privacy Safeguard 1 by 
accredited persons and further data holders. 


Table 4.1.1: Privacy assessments in 2021–22 


Privacy assessment subject Number of  
entities assessed Year opened Date closed 


COVIDSafe Assessment 3 – COVIDSafe application functionality, 
privacy policy and collection notices


1 2020–21 September 2021


CDR Assessment 1 – compliance of data 
holders with Privacy Safeguard 1


4 2020–21 October 2021


Section 309 inspections (Telecommunications Act, ss 306 
and 306A obligations – Telstra


1 2020–21 February 2022


Section 309 inspections (Telecommunications Act), ss 306 
and 306A obligations – Optus


1 2020–21 February 2022


Section 309 inspections (Telecommunications Act), ss 306 
and 306A obligations – TPG


1 2020–21 February 2022


Section 309 inspections (Telecommunications Act), ss 306 
and 306A obligations – Vodafone


1 2020–21 February 2022
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Privacy assessment subject Number of  
entities assessed Year opened Date closed 


ACT Government – follow-up assessment of Housing ACT 1 2020–21 March 2022


COVIDSafe Assessment 4 – retention and deletion of COVID app 
data


1 2020–21 March 2022


COVIDSafe Assessment 2 – state and territory health 
authorities’ access controls


8 2020–21 Ongoing


Privacy Impact Assessment Register Assessment Program 
– Australian Government Agencies Privacy Code s 15.1 
compliance


169* 2020–21 Ongoing


CDR Assessment 2 – accredited data recipients’ compliance 
with Privacy Safeguard 1


7 2021–22 Ongoing


Assessment of 300 general practice clinics – My Health Records 
Rule 2016 Rule 42 compliance


300 2020–21 Ongoing


Assessment of 20 general practice clinics – My Health Records 
Rule 2016 Rule 42 compliance


20 2021–22 Ongoing


CDR Assessment 3 – compliance of data 
holders with Privacy Safeguard 1


7 2021–22 Ongoing


Passenger name records assessment 1 2021–22 Ongoing


Digital Identity Assessment 1 2021–22 Ongoing


* Number of entities is an estimate based on all Australian Government agencies covered by the Privacy Act.


Case study 4.1.1: Privacy 
assessment of initial CDR data 
holders 


In 2021–22, we assessed how the initial CDR data 
holders – ANZ Bank, Commonwealth Bank, NAB and 
Westpac – were complying with Privacy Safeguard 1. 
This requires providers to have a policy describing 
how they manage consumer data and to implement 
internal practices, procedures and systems to ensure 
compliance. Privacy Safeguard 1 is the bedrock CDR 
privacy safeguard that underpins compliance with all 
other privacy safeguards.


The assessment consisted of a desktop review of the 
banks’ CDR policies, as well as related processes, 
practices and systems. It also included analysing 
questionnaires the banks completed about their 
compliance with Privacy Safeguard 1.


We found the banks were generally complying with 
the privacy safeguard and did not identify any high 
privacy risks. For each bank, we identified at least one 
medium privacy risk. One bank had 4 medium privacy 
risks, 2 banks had 3 and one bank had one medium 
privacy risk. 
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The majority of medium privacy risks related to the 
way the banks had implemented internal practices, 
procedures and systems to ensure compliance with 
their CDR obligations. We recommended action each 
bank should take to address the medium privacy risks. 
All banks accepted our recommendations. 


The OAIC also suggested what each bank could do to 
improve its privacy compliance in relation to at least 
one area of low privacy risk. We identified 6 areas of 
low risk.


The recommendations and suggestions helped the 
4 banks, as well as other CDR participants, to further 
embed, review and enhance their privacy practices 
and comply with the privacy safeguards.


We have used the findings of this assessment 
to inform updates to the CDR Privacy Safeguard 
Guidelines.


Indicator 4.2: Improved employee 
engagement


Measure


Positive rates against APS Employee Census 
(Strive, Stay, Say index)


Target: Improvement on previous year 
(positive variance)


Not achieved


While levels of engagement remained strong, as 
shown in the OAIC’s 2021 Australian Public Service 
(APS) Employee Census results, overall engagement 
was 70%, slightly lower than the previous year. The 
survey was completed by 75% of staff, slightly down 
on last year. 


Among the census findings:


• 87% believe strongly in the purpose and objectives 
of the OAIC (down 4%).


• 87% are happy to go the ‘extra mile’ at work when 
required (down 9%).


• 64% approve of Senior Executive Service 
communications with other employees (up 15%).


• 64% believe staff are consulted about change at 
work (up 26%).


Responses reflected that the OAIC has a strong 
integrity culture and, although declining from previous 
years, our people have a strong individual drive to 
support our agency’s objectives and work.


The OAIC scores were similar to comparable agencies 
in wellbeing policies and support, while our scores 
in employee engagement and innovation were 
marginally lower than similar agencies. 


The challenging employment market and increased 
attrition rate are likely to have impacted the 
results, which were gathered during a period of 
significant change.


The OAIC has drafted a Census 2022 response plan 
and partnered with the Australian Public Service 
Commission’s Centre of Excellence for Workforce 
Planning to identify opportunities to strengthen 
our results. 


Indicator 4.3: Increased staff retention
Measure


Reduced staff turnover and increased 
internal mobility


Target: Align with APS Employee Census 
rates for workforce mobility


Not achieved


Due to a highly competitive talent marketplace and 
recruitment challenges, our attrition rate increased 
to 35% in 2021–22, compared to the small agency 
average of 18%, according to APS employment data for 
2021. It is also an increase on our 18% attrition rate in 
the previous period.


Our People and Culture function addressed this in 
2021–22 by supporting the OAIC’s move to a fully 
flexible hybrid working environment and providing 
strong learning and development opportunities, which 
will continue as a major focus in 2022–23. Mobility 
moves, consisting of internal branch transitions and 
transfers from other agencies, increased from 20 in 
the previous period to 25 as the OAIC provided more 
opportunities for secondment across agencies and 
built a strong interagency exchange network.
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Indicator 4.4: Mature the OAIC’s data 
capability to understand and address 
emerging regulatory and enterprise 
risks


Measure


The OAIC leverages data from business 
systems, complaints and media monitoring


Target: Operational reporting received at 
each operations meeting informs 
regulatory approach


Achieved


In 2021–22, the OAIC maintained our reporting 
capability based on reports using the data from 
our case management system. Automated reports 
measuring performance against the OAIC Portfolio 
Budget Statement and corporate plan targets are 
provided to the OAIC Executive, Operations Committee 
and leadership group. The reports give management 
timely access to information, enable identification of 
emerging issues and risks, and assist with efficiency 
improvements. 
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Corporate governance


Setting strategic direction, implementing and 
maintaining effective controls, policies and processes, 
and monitoring progress are key elements of our 
corporate governance framework.


Enabling legislation
The Office of the Australian Information Commissioner 
(OAIC) was established in November 2010 as an 
independent statutory agency under the Australian 
Information Commissioner Act 2010 (AIC Act). 
The Australian Information Commissioner and 
Privacy Commissioner has a range of powers and 
responsibilities under the AIC Act, Freedom of 
Information Act 1982 (FOI Act), Privacy Act 1988 and 
other privacy-related legislation. The Freedom 
of Information (FOI) Commissioner exercises FOI 
functions. 


We are accountable as a non-corporate 
Commonwealth entity under the Public Governance, 
Performance and Accountability Act 2013 (PGPA Act). 
Our annual reporting responsibilities are under 
s 46 of the PGPA Act and s 30 of the AIC Act. We also 
have a range of reporting and other responsibilities 
under legislation generally applicable to Australian 
Government authorities.


Portfolio structure and 
responsible minister
The OAIC is an independent statutory agency in the 
Attorney-General’s portfolio. The minister responsible 
is the Honourable Mark Dreyfus KC MP.


Executive
During the reporting period, our Executive team 
met weekly and oversaw all aspects of our business, 
including corporate management and performance, 
finance, human resources, governance, risk 
management, external engagement and business 
planning.


Risk management
Risk management is an important part of our 
compliance with the PGPA Act and contributes to 
improved performance and sound governance. 


The OAIC’s approach to engaging with and managing 
risk is defined in our Risk Management Policy and 
Risk Management Framework and Guide. Our 2021 
Risk Appetite Statement sets out our attitude towards 
risk and the amount and type of risk we are willing to 
accept to achieve our objectives.


We held a Senior Executive Service-level risk workshop 
in June 2022 to review our enterprise-level risks and 
reporting arrangements. 


Fraud
The OAIC’s Fraud Policy and Guidelines and Fraud 
Control Plan and Risk Assessment were updated in 
August 2021 to reflect evolving policy requirements 
and contemporary practice regarding the management 
of fraud risks.


We engaged an external risk consultant in July to 
review our Fraud Control Framework in light of new 
fraud risks associated with the transition of our shared 
services in May 2022.


In May 2022, we delivered training for all staff on the 
Public Interest Disclosure Scheme, which included 
information on reporting fraudulent and corrupt 
conduct. 


Corporate services
In the reporting period, we transitioned our finance and 
human resources services from the Australian Human 
Rights Commission (AHRC) to the Service Delivery 
Office (SDO) within the Department of Finance, to align 
with the Australian Government’s Shared Services 
Program. The SDO is a shared services hub provider 
for the Shared Services Program. We also transitioned 
our information and communication technology 
(ICT) services from the AHRC to the Department of 
Education, Skills and Employment (DESE). 
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Finance and human resources transactional services 
transitioned to the SDO on 16 May 2022 and finance 
services on 1 June 2022. To support the transactional 
services provided by the SDO, we strengthened our 
inhouse finance and human resources capabilities. 


We transitioned our ICT, ICT security and ICT 
procurement services to DESE on 16 May 2022.


For more information, see Appendix D: Memorandums 
of understanding.


Audit Committee
Our Audit Committee assists the Information 
Commissioner to discharge her responsibilities in 
relation to the OAIC’s finances and performance, risk 
oversight and management, and system of internal 


control. The Audit Committee charter is available on 
the OAIC website. 


During the reporting period, the committee oversaw 
the work of our internal auditors and ensured we 
adhered to our annual work program. It also ensured 
appropriate coverage of our strategic and operational 
risks. 


The committee meets quarterly and has an 
independent chair and 2 independent members. 
There were 3 independent members until we 
transitioned our shared services in May 2022, after 
which a representative of the AHRC no longer attended 
meetings. For more information on membership of the 
committee, see Table 3.1. Representatives from the 
Australian National Audit Office attend meetings of the 
Audit Committee as observers.


Table 3.1: OAIC Audit Committee membership


Member name Qualifications, knowledge, skills or experience
Number of 
meetings 
attended


Total annual 
remuneration 
(GST included)


Anita Kauffmann Ms Kauffmann is a chartered accountant with qualifications in 
governance and mediation. She is an experienced audit committee 
member, including as chair of the Civil Aviation Safety Authority’s 
Board Audit and Risk Committee. Formerly a chartered accountant in 
public practice and recently chief financial officer of the University of 
New England, Ms Kauffmann has held numerous board, committee 
and executive roles in the education, aviation, sports administration, 
primary production and public policy sectors.


4 $3,800


Josephine 
Schumann 
(Chair)


Ms Schumann is a former senior public servant with experience as the 
corporate executive general manager at the Australian Competition 
and Consumer Commission. She has extensive experience at the 
Senior Executive Service level within various Australian Government 
agencies and currently chairs audit committees for several agencies. 
Ms Schumann has strong public sector and regulatory experience, 
with her skillset including risk and organisational performance.


5 $4,200


Peter Woods Mr Woods is a consultant in ICT and corporate management. He 
has worked in a range of senior executive roles in government 
agencies, including as chief information officer at the Australian 
Competition and Consumer Commission and chief information 
officer and head of the Corporate Services Division at the Department 
of the Environment. He has extensive experience in the executive 
management of major ICT business solutions and procurement 
projects and has served on multiple boards.


5 $4,180
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During the reporting period, there were no judicial 
decisions or decisions of administrative tribunals that 
had a significant impact on our operations.


There were no reports on our operations by the 
Auditor-General, a parliamentary committee or the 
Commonwealth Ombudsman.


No capability reviews were released during the period.


Federal Court applications 
relating to OAIC FOI regulatory 
activity
In 2021–22, 3 matters were the subject of judicial 
review. 


The first related to a decision made under s 54W(b) 
of the FOI Act to decline to undertake an Information 
Commissioner review. This matter was discontinued 
by the Federal Court. 


The second related to a decision made under s 89K 
to declare a person to be a vexatious applicant. That 
matter was dismissed without consideration of the 
merits by the Federal Court. 


The third matter is an application under the 
Administrative Decisions (Judicial Review) Act 1977, 
which is currently on foot.


External scrutiny
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Our people are the OAIC’s most valuable resource. The 
achievement of our strategic priorities depends on our 
ability to attract, develop and retain highly engaged, 
skilled and professional people.


In 2021–22, we continued to support our people 
to deliver exceptional service and outcomes for 
the Australia community, government agencies 
and the wider industry in privacy and information 
management. 


We broadened our recruitment approach to capture 
the best talent from across Australia, inviting 
applications from around the country to work with 
us in a hybrid work environment. Approximately one 
in 4 of our people are now based in a location other 
than Sydney, where our main office is located. Our 
hybrid work environment and our continued support 
of diversity and workplace flexibility formed part of our 
strategy to attract and retain the best talent. 


Workforce statistics 
During the reporting period, we had an average staffing 
level of 118. Our staff turnover was around 35% for 
ongoing staff. This involved 38 ongoing staff resigning, 
retiring or transferring to other Australian Government 
agencies. We conducted 24 recruitment processes and 
had 28 people join us in ongoing roles during 2021–22.


At 30 June 2022, we had 117 full time equivalent (FTE) 
staff, including in ongoing and non-ongoing roles.


For detailed workforce statistics, see Appendix C: 
Workforce statistics.


Our people


Figure 3.1: OAIC workforce


OAIC Workforce


Number of staff


135*


Female Part-time People with 
disability


Non-English 
speaking 


background


Aboriginal and 
Torres Strait 


Islander peoples


People based 
outside of  


New South Wales


73% 22% 2% 40% 1% 13%


* This reflects total head count and does not equate to the FTE total of 117.
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Hybrid work environment
We are building a future-ready and agile workforce 
in alignment with the APS Workforce Strategy 2025, 
ensuring we have the depth of knowledge, experience 
and ability to adapt to the changing environment. As 
part of this, and after significant consultation with our 
people, the OAIC has embraced hybrid work.


We consolidated our Sydney office space from 
2 floors to one to support our ongoing hybrid work 
environment and broadened our recruitment 
approach to capture the best talent from across 
Australia. At 30 June 2022, we had 18 staff based 
outside New South Wales, spread across the Australian 
Capital Territory, Queensland, Victoria and Western 
Australia. 


The transition to an ongoing hybrid work environment 
included providing all staff with laptops and improved 
ICT capabilities. This was accompanied by updated 
policies and procedures to ensure remote work was 
well supported and our people have appropriate and 
safe remote office set-ups. 


We connected our people and delivered training 
and development opportunities using hybrid 
delivery methods to ensure inclusion, regardless of 
location, as well as facilitating informal social contact 
between staff.


Learning and development
The OAIC continued to support and provide 
opportunities for our people to develop and learn. 
These opportunities focused on deepening the skills of 
our people in their areas of expertise and supporting 
their professional advancement. 


Effective management is critical to maintaining the 
OAIC’s accountability and integrity, and our ability to 
provide a safe workplace for our people. It ensures we 
have a culture that attracts and retains talent and a 
workforce that thrives. In 2021–22, we provided virtual 
and in-person training to all our managers to ensure 
they have the tools, skills and knowledge they need 
to enhance and support our people. This included 
4 sessions provided as part of the ‘Great Managers’ 
course. 


Talking about performance
Our people participate in the performance 
management framework known as ‘Talking about 
performance’ (TAP). The TAP framework is intended 
to strengthen and support our people by providing 
regular and formal assessment of their work 
performance and identifying their learning and 
development needs. Staff and their supervisors set out 
performance expectations at the start of the cycle and 
engage in mid-cycle and end-of-cycle reviews. 


We continue to consider new systems to best support 
ongoing and regular feedback and engagement with 
our people. 


Professional skills development
The People and Culture team worked in partnership 
with the Australian Public Service Commission, other 
agencies and specialised providers to provide training 
opportunities to our people.


As well as the management training previously 
mentioned, the OAIC provided courses such as plain 
English training for community-facing staff, and radical 
candour training for Executive Level (EL) 1 and 2 and 
Senior Executive Service (SES) level staff. Radical 
candour training promotes a culture of constructive 
feedback, open collaboration and learning.


As around 35% of our people are managers, there was 
also a strong focus on work health and safety training, 
to ensure managers are aware of their obligations and 
responsibilities under the Work Health and Safety Act 
2011 (WHS Act).


To best support learning and development, the OAIC 
will start using the LearnHub learning management 
system in 2022–23, with planning undertaken in the 
reporting period. This system will enable our people to 
complete required modules and participate in courses 
with those from other Australian Public Service (APS) 
agencies. 
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Study and professional membership 
assistance
We encourage our people to undertake study to 
develop their knowledge and skills in relevant areas. 
Throughout 2021–22, we supported staff in meeting 
their learning and development needs through our 
study assistance program. We are proud of all those 
who undertook self-directed study towards doctorates, 
masters degrees and diploma-level qualifications.


We also contribute to the attainment of relevant 
professional memberships and certifications. This 
includes: 


• lawyers’ practising certificates


• Resolution Institute membership and National 
Mediator Accreditation System accreditation for 
conciliators


• International Association of Privacy Professionals 
membership. 


Workplace relations
The OAIC Enterprise Agreement (EA) nominally expired 
on 12 May 2022. Over 95% of staff voted in support of 
the Information Commissioner making a new 3-year 
remuneration determination, which provided a wage 
adjustment on 13 May 2022. 


No staff received performance pay in 2021–22. 


Eleven staff had an individual flexibility arrangement 
in place.


Statutory office holder and SES 
remuneration
The Remuneration Tribunal determined the terms 
and conditions of our statutory office holders. 
Remuneration for SES officers is governed 
by determinations made by the Information 
Commissioner under s 24(1) of the Public Service 
Act 1999.


An acting FOI Commissioner was appointed 
in August 2021, while the formal recruitment 
process for the position was being finalised. In 
April 2022, Leo Hardiman PSM KC was appointed 


as FOI Commissioner for a 5-year term. Australian 
Information Commissioner and Privacy Commissioner 
Angelene Falk was reappointed for a 3-year term in 
August 2021. 


Determinations set out the salary of SES officers on 
commencement and provide for increments in salary 
based on performance. Over the course of 2021–22, 
the OAIC had 5 SES determinations in place that 
provided for general performance-based increments 
within existing salary structures.


For more information, see Appendix B: Executive 
remuneration. 


Benefits
We offer our people the following non-salary benefits:


• flexible working arrangements, including home-
based work where appropriate


• an employee assistance program


• extended purchased leave


• maternity and adoption leave


• parental leave


• leave for compelling personal reasons and 
exceptional circumstances


• access to paid leave at half pay


• Flextime (APS staff) and time off in lieu (EL staff)


• study assistance


• support for professional and personal development


• healthy lifestyle reimbursement


• screen-based eyesight testing and screen-based 
prescription glasses reimbursements


• influenza vaccinations 


• paid leave for COVID-19 vaccinations.


OAIC committees
We have several committees that provide avenues for 
our people to get involved in the diverse activities and 
decisions of the OAIC.
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Moving on Up Committee
The OAIC established the Moving on Up Committee for 
the consolidation of our Sydney office space and move 
to permanent hybrid work. The committee provided a 
vehicle for staff communication and consultation and 
advised the Executive on issues and key decisions. 


OAIC Consultation Forum
The OAIC Consultation Forum (OCF) is a platform for 
consultation between the OAIC and staff. The OCF 
meets twice a year and out of session when required. 
It considers issues relating to the implementation of 
the EA, policies and guidelines relating to working 
arrangements and other matters that affect staff 
working arrangements.


In 2021–22, the OCF met 5 times, including 3 additional 
meetings called in collaboration with other key 
OAIC committees to discuss returning to work in the 
COVID-19 environment and the OAIC’s transition to a 
hybrid working model.


OCF members participated in the Moving on Up 
Committee to assist in consolidating our Sydney office 
space and ensure that staff views and preferences were 
considered through targeted consultation. 


The OCF helped update policies, including the 
Workplace Harassment Policy, Managing Conflicts of 
Interest Policy and Home-based Work Policy. It also 
provided feedback from staff on the OAIC’s EA. 


OAIC Diversity Committee
The OAIC is committed to creating a working 
environment that values and uses the contribution 
of staff with diverse backgrounds and experiences. 
We celebrate the diversity of our people as one of 
our greatest assets in meeting our organisational 
objectives. The OAIC Diversity Committee (ODC) is led 
by the assistant commissioner corporate and includes 
representatives from all OAIC branches.


During the reporting period, the OAIC participated in 
events in keeping with our supportive workplace focus, 
including Harmony Week, International Day of People 
with Disability, International Women’s Day, Lunar New 
Year, NAIDOC Week, National Reconciliation Week, 
R U OK?Day, the Sydney Gay and Lesbian Mardi Gras 
Parade, and Wear It Purple Day.


A highlight of the ODC’s work in 2021–22 was 
planning for NAIDOC Week 2022 on 3 to 10 July. The 
ODC established a NAIDOC Week subcommittee for 
this purpose. Activities included engagement with 
the Metropolitan Local Aboriginal Land Council, 
the development of a guide to delivering an 
Acknowledgement of Country to embed this practice 
in all OAIC meetings, and planning of a Welcome to 
Country and a cultural awareness yarn. 


OAIC Health, Safety and Wellbeing 
Committee
As an employer, the OAIC has obligations under the 
WHS Act to provide a safe workplace for all staff. One 
way we do this is by carrying out regular workplace 
inspections to identify, manage and minimise health 
and safety risks as far as is reasonably practicable.


This was the first full year of operation for our 
standalone Health, Safety and Wellbeing Committee. 
We ran our first Hazard Inspection Program in the 
reporting period, with no significant findings reported.


The OAIC is committed to ensuring we provide a safe 
and healthy workplace by:


• providing and maintaining a healthy and safe 
physical working environment


• providing financial and other resources to ensure 
that necessary work health and safety programs 
and activities are established and maintained


• providing access to a dedicated employee 
assistance provider for staff counselling


• providing a forum for consultation and cooperation 
on work health and safety matters


• implementing policies, guidelines and health and 
safety arrangements on a range of relevant matters


• appointing health and safety representatives for the 
agency. 
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During this reporting period, we complied with 
the Australian Government’s procurement policy 
framework. We encouraged competition, value for 
money, transparency and accountability.


All procurement was conducted in line with the 
Commonwealth Procurement Rules to ensure the 
efficient, effective, economical and ethical use of 
Australian Government resources.


During the reporting period, no contracts were 
exempt from reporting on AusTender on the basis that 
publishing contract details would disclose exempt 
matters under the FOI Act. All awarded contracts 
valued at $100,000 (GST inclusive) or greater contained 
standard clauses granting the Auditor-General access 
to contractors’ premises.


Consultants


Consultancy and non-consultancy 
contract expenditure reporting
This report contains information about actual 
expenditure on reportable consultancy and 
non-consultancy contracts. Information on the value of 
such contracts is available on the AusTender website.


Decisions to engage consultants during 2021–22 
were made in accordance with the PGPA Act and 
related regulations, including the Commonwealth 
Procurement Rules and relevant internal policies.


The OAIC selects consultants through panel 
arrangements or by making limited and open 
approaches to market.


We engaged consultants where we lacked specialist 
expertise or when independent research, review or 
assessment was required. Typically, we engaged 
consultants to:


• carry out defined reviews or evaluations


• provide independent advice, information or 
creative solutions to assist with our decision 
making.


During 2021–22, 2 new reportable consultancy 
contracts involving total actual expenditure of $180,100 
were entered. In addition, 5 ongoing reportable 
consultancy contracts were active during the period, 
involving total actual expenditure of $65,765.


The OAIC entered into 29 new reportable non-
consultancy contracts involving actual expenditure of 
$3,130,067. In addition, 8 ongoing reportable non-
consultancy contracts were active during the period, 
involving total actual expenditure of $131,435.


Procurement


Table 3.1: Expenditure on reportable consultancy contracts


Reportable consultancy contracts 2021–22 Number Expenditure $’000 (GST inc.)


New contracts entered into during the reporting period 2 180


Ongoing contracts entered into during a previous reporting period 5 66


Total 7 246
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Table 3.2: Expenditure on reportable non-consultancy contracts 


Reportable non-consultancy contracts 2021–22 Number Expenditure $’000 (GST inc.)


New contracts entered into during the reporting period 29 3,130


Ongoing contracts entered into during a previous reporting period 8 131


Total 37 3,261


Table 3.3: Organisations receiving 5 largest shares of reportable consultancy contract expenditure 


Name of organisation Expenditure $’000 (GST inc.)


KPMG (ABN 51 194 660 183) 180


Ruth Mackay and Associates (ABN 19 463 597 314) 32


Information Integrity Solutions Pty Ltd (ABN 78 107 611 898) 16


Little Owl (ABN 50 635 882 487) 10


PricewaterhouseCoopers (ABN 52 780 433 757) 4


Table 3.4: Organisations receiving 5 largest shares of reportable non-consultancy contract expenditure 


Name of organisation Expenditure $’000 (GST inc.)


Department of Finance (ABN 61 970 632 495) 1,238


Department of Education, Skills and Employment (ABN 12 862 898 150) 1,039


Sparke Helmore Lawyers (ABN 78 848 387 938) 206


Cypha Interactive Pty Limited (ABN 26 161 735 833) 201


Squiz Pty Ltd (ABN 53 131 581 247) 123


Small business
We supported small business participation in the 
Australian Government procurement market and 
engaged with small businesses wherever appropriate 
during our work. Small and medium enterprises and 
small enterprise participation statistics are available 


on the Department of Finance’s website. We also 
recognised the importance of ensuring that small 
businesses were paid on time. Our statistics are 
available in the results of the Survey of Australian 
Government Payments to Small Business, which are 
available on The Treasury’s website.
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Advertising and market research
The OAIC did not conduct advertising or market 
research in the reporting period.


Disability reporting
Australia’s Disability Strategy 2021–2031 is the 
overarching framework for inclusive policies, programs 
and infrastructure that will support people with 
disability to participate in all areas of Australian life. 


The strategy sets out where practical changes will be 
made to improve the lives of people with disability. It is 
intended to ensure the principles underpinning the 
United Nations Convention on the Rights of Persons 
with Disabilities are incorporated into Australian 
policies and programs that affect people with 
disability, their families and carers. 


All levels of government have committed to deliver 
more comprehensive and visible reporting under the 
strategy. A range of reports on progress of the strategy’s 
actions and outcome areas will be published and 
available at disabilitygateway.gov.au/ads.


The OAIC is committed to inclusion and reducing 
barriers for current and future staff with disability.


At 30 June 2022, 2% of the OAIC’s workforce identified 
as a person with disability. 


Ecologically sustainable 
development and environment 
performance
Section 516A of the Environment Protection and 
Biodiversity Conservation Act 1999 requires us to report 
on how our activities accord with the principles of 
ecologically sustainable development. The OAIC’s role 
and activities do not directly link with the principles of 
ecologically sustainable development or impact on the 
environment, other than through the consumption of 
resources to sustain our business operations. We use 
energy-saving methods in the OAIC’s operation and try 
to make the best use of resources.


Grants
The OAIC did not award any grants in 2021–22.


Information Publication Scheme
As required by the FOI Act, we have an Information 
Publication Scheme section on our website that 
provides information on our structure, functions, 
appointments, annual reports, consultation 
arrangements and FOI officer. It also includes 
information we routinely release through FOI requests 
and provide to the Australian Parliament.


Memorandums of understanding
We received funding for specific services under a 
range of memorandums of understanding. For more 
information, see Appendix D.


Other requirements
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GPO Box 707, Canberra ACT 2601
38 Sydney Avenue, Forrest ACT 2603
Phone (02) 6203 7300


INDEPENDENT AUDITOR’S REPORT
To the Attorney-General


Opinion 


In my opinion, the financial statements of the Office of the Australian Information Commissioner (the Entity) for 
the year ended 30 June 2022:  


(a) comply with Australian Accounting Standards – Simplified Disclosures and the Public Governance,
Performance and Accountability (Financial Reporting) Rule 2015; and


(b) present fairly the financial position of the Entity as at 30 June 2022 and its financial performance and cash
flows for the year then ended.


The financial statements of the Entity, which I have audited, comprise the following as at 30 June 2022 and for 
the year then ended:  


• Statement by the Accountable Authority and Chief Financial Officer;
• Statement of Comprehensive Income;
• Statement of Financial Position;
• Statement of Changes in Equity;
• Cash Flow Statement; and
• Notes to the financial statements, comprising a summary of significant accounting policies and other


explanatory information.


Basis for opinion 


I conducted my audit in accordance with the Australian National Audit Office Auditing Standards, which 
incorporate the Australian Auditing Standards. My responsibilities under those standards are further described 
in the Auditor’s Responsibilities for the Audit of the Financial Statements section of my report. I am independent 
of the Entity in accordance with the relevant ethical requirements for financial statement audits conducted by 
the Auditor-General and his delegates. These include the relevant independence requirements of the 
Accounting Professional and Ethical Standards Board’s APES 110 Code of Ethics for Professional Accountants 
(including Independence Standards) (the Code) to the extent that they are not in conflict with the 
Auditor-General Act 1997. I have also fulfilled my other responsibilities in accordance with the Code. I believe 
that the audit evidence I have obtained is sufficient and appropriate to provide a basis for my opinion. 


Accountable Authority’s responsibility for the financial statements


As the Accountable Authority of the Entity, the Australian Information Commissioner (the Commissioner) is 
responsible under the Public Governance, Performance and Accountability Act 2013 (the Act) for the preparation 
and fair presentation of annual financial statements that comply with Australian Accounting Standards – 
Simplified Disclosures and the rules made under the Act. The Commissioner is also responsible for such internal 
control as the Commissioner determines is necessary to enable the preparation of financial statements that are 
free from material misstatement, whether due to fraud or error.  


Independent auditor's 
report
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In preparing the financial statements, the Commissioner is responsible for assessing the ability of the Entity to 
continue as a going concern, taking into account whether the Entity’s operations will cease as a result of an 
administrative restructure or for any other reason. The Commissioner is also responsible for disclosing, as 
applicable, matters related to going concern and using the going concern basis of accounting unless the 
assessment indicates that it is not appropriate. 


Auditor’s responsibilities for the audit of the financial statements 


My objective is to obtain reasonable assurance about whether the financial statements as a whole are free from 
material misstatement, whether due to fraud or error, and to issue an auditor’s report that includes my opinion. 
Reasonable assurance is a high level of assurance, but is not a guarantee that an audit conducted in accordance 
with the Australian National Audit Office Auditing Standards will always detect a material misstatement when it 
exists. Misstatements can arise from fraud or error and are considered material if, individually or in the 
aggregate, they could reasonably be expected to influence the economic decisions of users taken on the basis 
of the financial statements. 


As part of an audit in accordance with the Australian National Audit Office Auditing Standards, I exercise 
professional judgement and maintain professional scepticism throughout the audit. I also:  


• identify and assess the risks of material misstatement of the financial statements, whether due to fraud or
error, design and perform audit procedures responsive to those risks, and obtain audit evidence that is
sufficient and appropriate to provide a basis for my opinion. The risk of not detecting a material
misstatement resulting from fraud is higher than for one resulting from error, as fraud may involve collusion, 
forgery, intentional omissions, misrepresentations, or the override of internal control;


• obtain an understanding of internal control relevant to the audit in order to design audit procedures that are 
appropriate in the circumstances, but not for the purpose of expressing an opinion on the effectiveness of
the Entity’s internal control;


• evaluate the appropriateness of accounting policies used and the reasonableness of accounting estimates
and related disclosures made by the Accountable Authority;


• conclude on the appropriateness of the Accountable Authority’s use of the going concern basis of accounting 
and, based on the audit evidence obtained, whether a material uncertainty exists related to events or
conditions that may cast significant doubt on the Entity’s ability to continue as a going concern. If I conclude
that a material uncertainty exists, I am required to draw attention in my auditor’s report to the related
disclosures in the financial statements or, if such disclosures are inadequate, to modify my opinion. My
conclusions are based on the audit evidence obtained up to the date of my auditor’s report. However, future
events or conditions may cause the Entity to cease to continue as a going concern; and


• evaluate the overall presentation, structure and content of the financial statements, including the
disclosures, and whether the financial statements represent the underlying transactions and events in a
manner that achieves fair presentation.


I communicate with the Accountable Authority regarding, among other matters, the planned scope and timing 
of the audit and significant audit findings, including any significant deficiencies in internal control that I identify 
during my audit. 


Australian National Audit Office 


Sally Bond 


Executive Director 


Delegate of the Auditor-General 


Canberra 


27 September 2022 
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Statement by the accountable authority and 
chief financial officer


In our opinion, the attached financial statements for the year ended 30 June 2022 comply with subsection 42(2) of 
the Public Governance, Performance and Accountability Act 2013 (PGPA Act), and are based on properly maintained 
financial records as per subsection 41(2) of the PGPA Act.


In our opinion, at the date of this statement, there are reasonable grounds to believe that the Office of the 
Australian Information Commissioner entity will be able to pay its debts as and when they fall due.


Angelene Falk 
Australian Information Commissioner


27 September 2022


Brenton Attard  
Chief Financial Officer


27 September 2022


79


OAIC Annual report 2021–22


108







for the period ended 30 June 2022


30 June 2022 30 June 2021 Original 
budget


Notes $’000 $’000 $’000


NET COST OF SERVICES


Expenses


Employee benefits 1.1A 16,493 16,982 17,999 


Suppliers 1.1B 8,925 6,799 6,585 


Depreciation and amortisation 2.2A 1,998 2,650 1,224 


Finance costs 1.1C 20 9 20 


Write-down and impairment of other assets 1.1D 32 – –


Total expenses 27,468 26,439 25,828 


Own-source revenue


Revenue from contracts with customers 1.2A 186 2,323 150 


Other revenue 1.2B 36 36  –


Total own-source revenue 222 2,359 150 


Gains


Other gains 1.2C  – 4 33 


Total gains  – 4 33 


Total own-source income 222 2,363 183 


Net (cost of) services (27,246) (24,076) (25,645)


Revenue from Government 1.2D 26,730 20,948 25,283 


Surplus/(deficit) before income tax on continuing operations (516) (3,128) (362)


Surplus/(deficit) after income tax on continuing operations (516) (3,128) (362)


Statement of comprehensive income
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30 June 2022 30 June 2021 Original 
budget


Notes $’000 $’000 $’000


OTHER COMPREHENSIVE INCOME


Items not subject to subsequent reclassification to net cost 
of services


Changes in asset revaluation reserve 100 298 –


Total comprehensive surplus/(deficit) (416) (2,830) (362)


The above statement should be read in conjunction with the accompanying notes.


Budget variances commentary


The OAIC recorded a deficit from operations for the financial year ended 30 June 2022 of $516,000 compared to an 
original budgeted deficit of $362,000.


This variance is driven across most areas of expenditure and revenue, specifically:


• Employee benefits – During the reporting period, the OAIC incurred lower than anticipated employee
benefit costs due to an increased attrition rate driven by an extremely competitive labour market. This same
competitive market also made it difficult to recruit to replace the vacant positions. This has also reflected in
the performance of the OAIC against agreed KPIs for the same period.


• Suppliers – The decrease in employee costs was partially offset by an increase in supplier expenses due to
the need to replace some of the lost staff capacity with contractors to maintain activity levels in the absence
of recruitable staff. The other significant variations relate to the transition/transformation project noted in
the overview and telecommunication costs. The increase to telecommunication costs included increased
ICT network costs to support the Consumer Data Right portal, the website migration project and expanded
bandwidth to initially enable remote work during the COVID-19 pandemic, but which will now be a part of the
support for the new hybrid working model.


• Depreciation/amortisation – The changes to the OAIC’s office leases connected to the floor relocation
mentioned in the overview resulted in a larger than budget depreciation of the leasehold improvements
related to those changes. The balance of the adjustment to this balance was connected to the increase in
intangibles related to the redevelopment of the OAIC website.


• Revenue from the Australian Government – The OAIC received additional revenue appropriations of
$1,447,000 as a part of the 2022 Additional Estimates, which were to cover the transition/transformation
project costs and ongoing litigation.
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Statement of financial position


as at 30 June 2022


  30 June 2022 Restated
30 June 20211


Original 
budget


 Notes $’000 $’000 $’000


ASSETS


Financial assets


Cash and cash equivalents 2.1A 2,931 1,839 1,453 


Trade and other receivables 2.1B 2,871 2,998 4,924 


Total financial assets 5,802 4,837 6,377 


Non-financial assets2


Property lease 2.2A 3,505 4,440 3,517 


Infrastructure, plant and equipment 2.2A 1,515 1,545 2,110 


Intangibles 2.2A 577 621 369 


Other non-financial assets 2.2B 114 172 526 


Total non-financial assets 5,711 6,778 6,522 


Total assets 11,513 11,615 12,899 


LIABILITIES


Payables


Suppliers 2.3A 1,621 1,351 2,689 


Other payables 2.3B 387 309 823 


Total payables 2,008 1,660 3,512 


Interest bearing liabilities


Leases 2.4A 3,594 4,456 3,634 


Total interest bearing liabilities 3,594 4,456 3,634 


82


Part 4 : Financial statem
ents


111







  30 June 2022 Restated
30 June 20211


Original 
budget


 Notes $’000 $’000 $’000


Provisions


Employee provisions 4.1A 3,692 3,412 2,949 


Total provisions 3,692 3,412 2,949 


Total liabilities 9,294 9,528 10,095 


Net assets 2,219 2,086 2,804 


EQUITY


Contributed equity 5,423 4,873 4,873 


Reserves 606 506 207 


Retained surplus/(accumulated deficit) (3,810) (3,294) (2,276)


Total equity 2,219 2,086 2,804 


The above statement should be read in conjunction with the accompanying notes.
1 Refer to Overview.
2 Right-of-use assets are included in the property lease line item.


Budget variances commentary


Assets


The majority of the budget variances in the assets are timing related. Changes in the OAIC reflected in the assets 
are centred around non-financial assets. This net reduction is driven by a reduction in infrastructure, plant and 
equipment arising from the relocation to a single floor and the related depreciation on leasehold improvements 
and redundant assets, partially offset by acquisition of new computer hardware associated with the transition of 
ICT service provider and work related to the development of a new OAIC website.


Liabilities


The budget variances in liabilities are driven from a combination of timing around payables, a lower level of 
leave utilisation and adjustments to leave parameters impacting on employee provisions and the adjustment 
of unearned income against the prior year position.


Equity


The variance to budget in equity is primarily driven by the 2022 original budget being prepared prior to the 
finalisation of the 2021 financial statements and therefore not reflecting the final higher deficit position net of the 
higher asset revaluation reserve for 2021. This is partially offset by the equity injection as a part of the additional 
equity funding during the 2022 Additional Estimates (not budgeted in the original budget) and the impact of the 
adjustment of the unearned revenue balance adding to prior year opening retained earnings.
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Statement of changes in equity


for the period ended 30 June 2022


  30 June 2022 Restated
30 June 20211


Original 
budget


 Notes $’000 $’000 $’000


CONTRIBUTED EQUITY


Opening balance


Balance carried forward from previous period 4,873 4,873 4,873 


Adjusted opening balance  4,873 4,873 4,873 


Contributions by owners


Equity injection – appropriations 550 – –


Total transactions with owners  550 – –


Closing balance as at 30 June  5,423 4,873 4,873 


RETAINED EARNINGS


Opening balance


Balance carried forward from previous period (3,294) (782) (1,914)


Correction of prior year error for revenue received in advance1 – 616 –


Adjusted opening balance  (3,294) (166) (1,914)


Comprehensive income


Surplus/(deficit) for the period (516) (3,128) (362)


Total comprehensive income  (516) (3,128) (362)


Closing balance as at 30 June  (3,810) (3,294) (2,276)


ASSET REVALUATION RESERVE


Opening balance


Balance carried forward from previous period 506 208 207 


Adjusted opening balance  506 208 207 
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  30 June 2022 Restated
30 June 20211


Original 
budget


 Notes $’000 $’000 $’000


Comprehensive income


Other comprehensive income 100 298 –


Total comprehensive income  100 298  –


Closing balance as at 30 June  606 506 207 


TOTAL EQUITY


Opening balance


Balance carried forward from previous period 2,085 4,299 3,166 


Correction of prior year error for revenue received in advance1 – 616  –


Adjusted opening balance  2,085 4,915 3,166 


Comprehensive income


Surplus/(deficit) for the period (516) (3,128) (362)


Other comprehensive income 100 298  –


Total comprehensive income  (416) (2,830) (362)


Transactions with owners


Contributions by owners


Equity injection – appropriations 550 – –


Total transactions with owners  550 – –


Closing balance as at 30 June  2,219 2,085 2,804 


The above statement should be read in conjunction with the accompanying notes.
1 Refer to Overview.


Accounting policy
Equity injections 
Amounts appropriated that 
are designated as ‘equity 
injections’ for a year (less 
any formal reductions) and 
departmental capital budgets 
are recognised directly in 
contributed equity in that year. 


Budget variances commentary
The variance to budget in equity is primarily driven by the 2022 original 
budget being prepared prior to the finalisation of the 2021 financial 
statements and therefore not reflecting the final higher deficit position net 
of the higher asset revaluation reserve for 2021. This is partially offset by the 
equity injection as a part of the additional equity funding during the 2022 
Additional Estimates (not budgeted in the original budget) and the impact 
of the adjustment of the unearned revenue balance adding to prior year 
opening retained earnings.
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Cash flow statement


for the period ended 30 June 2022


30 June 2022 30 June 2021 Original 
budget


Notes $’000 $’000 $’000


OPERATING ACTIVITIES


Cash received


Appropriations 27,903 24,073 25,302 


Receipts from Government – – –


Sale of goods and rendering of services 622 1,949 142 


GST received 781 849 8 


Total cash received 29,306 26,871 25,452 


Cash used


Employees (16,410) (16,466) (17,999)


Suppliers (10,133) (7,428) (6,302)


Interest payments on lease liabilities (20) (9) (20)


GST paid – – (250)


Section 74 receipts transferred to OPA (533) (2,423) –


Total cash used (27,096) (26,326) (24,571)


Net cash from/(used by) operating activities 2,210 545 881 


INVESTING ACTIVITIES


Cash used


Purchase of property, plant and equipment – (372) –


Purchase of intangibles (256) (128) (409)


Total cash used (256) (500) (409)


Net cash from/(used by) investing activities (256) (500) (409)
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30 June 2022 30 June 2021 Original 
budget


Notes $’000 $’000 $’000


FINANCING ACTIVITIES


Cash used


Principal payments of lease liabilities (862) (1,796) (862)


Total cash used (862) (1,796) (862)


Net cash from/(used by) financing activities (862) (1,796) (862)


Net increase/(decrease) in cash held 1,092 (1,751) (390)


Cash and cash equivalents at the beginning of the reporting 
period


1,839 3,590 1,843 


Cash and cash equivalents at the end of the reporting period 2.1A 2,931 1,839 1,453 


The above statement should be read in conjunction with the accompanying notes.


Budget variances commentary


The operating cash flow variance to budget arises from the higher than anticipated cash flows connected to extra 
appropriations funded during 2022 Additional Estimates combined with leave liability transfers for new starters 
transferred within government, offset by higher than budgeted payments surrounding the transition project 
mentioned in the overview, which was connected to the requested operating loss.


The other movements reflect the budget variations noted for the Statement of comprehensive income.
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Overview


Objectives of the OAIC
The OAIC is an Australian Government controlled 
entity established under the Australian Information 
Commissioner Act 2010.


The OAIC is structured to meet the following outcome:


Provision of public access to Commonwealth 
Government information, protection of individuals’ 
personal information, and performance of Information 
Commissioner, freedom of information and privacy 
functions.


The OAIC activities contributing toward this outcome 
are classified as departmental. Departmental activities 
involve the use of assets, liabilities, income and 
expenses controlled or incurred by the OAIC in its 
own right.


The OAIC originally budgeted for a breakeven result 
(after adjustment for depreciation/amortisation 
funded through revenue appropriations of $289,000, 
depreciation/amortisation of right of use (ROU) of 
$935,000 and principal repayments on leased assets 
of $862,000) for the year ended 30 June 2022.


At the time of the 2022 budget process, there was 
planning underway for a number of changes that 
would have a significant impact on the OAIC, including: 


• the transfer of shared services to a new provider


• the required establishment of inhouse finance and
people and culture teams


• the transition of human resources, payroll and
finance operations to a new enterprise resource
planning system


• the transition to a new ICT provider


• restructuring the office accommodation in Sydney
from 2 floors to one floor under a hybrid working
model.


While an estimate for these changes was made at the 
budget, the specification of the changes and the detail 
of the project was still to be finalised. Early into the 
2022 financial year the specifications were clarified and 


the final quotes obtained resulting in higher costs than 
originally anticipated. As a result of these changes, the 
OAIC applied for and had approved an operating loss 
for the 2022 year of $1,630,000 (after adjustment for 
depreciation/amortisation funded through revenue 
appropriations of $289,000, depreciation/amortisation 
of ROU of $935,000 and principal repayments on 
leased assets of $862,000).


The actual result for the year ended 30 June 2022 is a 
surplus of $622,000 (after adjustment for depreciation/
amortisation funded through revenue appropriations 
of $1,063,000, depreciation/amortisation of ROU of 
$935,000 and principal repayments on leased assets 
of $862,000).


Basis of preparation
The financial statements are required by section 42 of 
the Public Governance, Performance and Accountability 
Act 2013 (PGPA Act).


The financial statements have been prepared in 
accordance with the:


a. Public Governance, Performance and
Accountability (Financial Reporting) Rule 2015
(FRR)


b. Australian Accounting Standards and
Interpretations – including simplified disclosures
for Tier 2 Entities under AASB 1060 issued by the
Australian Accounting Standards Board (AASB)
that apply for the reporting period.


The financial statements have been prepared on an 
accrual basis and in accordance with the historical 
cost convention, except for certain assets and liabilities 
at fair value. Except where stated, no allowance is 
made for the effect of changing prices on the results 
or the financial position. The financial statements are 
presented in Australian dollars.
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Correction of prior year error for 
revenue received in advance
The amount of revenue received in advance of 
$616,000 included in other payables under payables 
as at 30 June 2021 represented the estimate for 
unspent funds related to a number of memorandums 
of understanding (MOU). This balance was unchanged 
from 30 June 2020. Upon review of the MOUs, it was 
determined that this amount should have had a 
balance as at 30 June 2020 and 30 June 2021 of $Nil.


A correction has been posted for an amount of 
$616,000 as a part of the preparation of the financial 
statements for the year ended 30 June 2022. The 
impact of this correction has been that the 2021 
balance of revenue received in advance has been 
taken to a zero balance as at 30 June 2020 with this 
reduction being accounted for through an adjustment 
to the opening balance of retained earnings as at 
30 June 2020 in the comparative figures in the 30 June 
2022 financial statements. This adjustment has 
reduced other payables by $616,000 and therefore 
total payables and total liabilities, while also increasing 
net assets in the 2021 comparatives. The prior year 
increase in net assets has flowed into the current 
financial year. There has been no adjustment to the 
surplus/(deficit) for the period in either of the financial 
years ended 30 June 2021 nor 30 June 2022.


New accounting standards
No accounting standard has been adopted earlier than 
the application date as stated in the standard.


The following new standards, which were issued prior 
to the signing of the statement by the accountable 
authority and chief financial officer, are applicable to 
the current reporting period and had no material effect 
on OAIC financial statements:


Standard/ 
interpretation


Nature of change in 
accounting policy, 
transitional provisions and 
adjustment to financial 
statements


AASB 1060 General 
Purpose Financial 
Statements – 
Simplified Disclosures 
for For-Profit and 
Not-for-Profit Tier 2 
Entities


AASB 1060 applies to annual 
reporting periods beginning 
on or after 1 July 2021 and 
replaces the reduced disclosure 
requirements (RDR) framework.  
The application of AASB 1060 
involves some reduction in 
disclosure compared to the RDR 
with no impact on the reported 
financial position, financial 
performance and cash flows of 
the entity.


Taxation
The OAIC is exempt from all forms of taxation except 
Fringe Benefits Tax and the Goods and Services Tax 
(GST).


Events after the reporting period
There are no known events after the reporting period 
that could have a material impact on the financial 
statements.
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Financial performance


This section analyses the financial performance of the OAIC for the year ended 2022.


1.1: Expenses


30 June 2022 30 June 2021


$’000 $’000


1.1A: Employee benefits


Wages and salaries 13,220 13,208 


Superannuation


Defined contribution plans 2,076 1,645 


Defined benefit plans 62 445 


Leave and other entitlements 1,100 1,558 


Separation and redundancies 1 –


Other employee expenses 34 126 


Total employee benefits 16,493 16,982 


Accounting policy


Accounting policies for employee-related expenses are contained in the People and relationships section.
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30 June 2022 30 June 2021


 $’000 $’000


1.1B: Suppliers


Goods and services supplied or rendered


Consultants 126 –


Contractors 106  –


Insurance 6  –


Office consumables 20 51 


Travel 34 69 


Printing and publications – 4 


Property outgoing 581 561 


Professional services and fees 4,816 5,156 


Reference materials, subscriptions and licences 80 236 


Staff training 163 213 


Telecommunication 577 49 


Project cost 1,166  –


Other 42 230 


Total goods and services supplied or rendered 7,717 6,569 


Goods supplied 100 55 


Services rendered 7,617 6,515 


Total goods and services supplied or rendered 7,717 6,570 


Other suppliers


Workers compensation expenses 62 59 


Short-term leases1 1,005 15 


Low-value leases 141 155 


Total other suppliers 1,208 229 


Total suppliers 8,925 6,798 


1 The OAIC has one short-term lease commitment of $0.52 million as at 30 June 2022 located at Ground Floor, 4 National Circuit, 
Barton ACT 2600, which is on a monthly basis. The OAIC previously held a lease at Level 2, 175 Pitt Street, Sydney NSW 2000, which 
concluded on 30 June 2022.
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Accounting policy


Short-term leases and leases of low-value assets


The OAIC has elected not to recognise right-of-use assets and lease liabilities for short-term leases of assets that 
have a lease term of 12 months or less and leases of low-value assets (less than $10,000). The OAIC recognises the 
lease payments associated with these leases as an expense on a straight-line basis over the lease term.


30 June 2022 30 June 2021


$’000 $’000


1.1C: Finance costs


Interest on lease liabilities 20 9 


Total finance costs 20 9 


The above lease disclosure should be read in conjunction with the accompanying notes 2.2 and 2.4A.


Accounting policy


All borrowing costs are expensed as incurred. 


30 June 2022 30 June 2021


$’000 $’000


1.1D: Write-down and impairment of other assets


Write-down of property, plant and equipment 32  –


Total write-down and impairment of other assets 32  –


1.2: Own source revenue and gains


30 June 2022 30 June 2021


$’000 $’000


Own-source revenue


1.2A: Revenue from contracts with customers


Rendering of services 186 2,323 
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30 June 2022 30 June 2021


$’000 $’000


Total revenue from contracts with customers 186 2,323 


Disaggregation of revenue from contracts with customers


Major product / service line:


Regulatory services 186 2,323 


186 2,323 


Type of customer:


Australian Government entities (related parties) 1 2,139 


State and territory governments 178 184 


Non-government entities 7  –


186 2,323 


Timing of transfer of goods and services:


Over time 186 2,323 


186 2,323 


Accounting policy


Revenue from rendering services


Revenue from rendering of services is recognised by reference to the stage of completion of contracts at the 
reporting date. 


The stage of completion of contracts at the reporting date is determined by reference to the proportion that 
costs incurred to date bear to the estimated total costs of the transaction. Receivables for goods and services, 
which have 30-day terms, are recognised at the nominal amounts due less any impairment allowance account. 
Collectability of debts is reviewed at the end of the reporting period. Allowances are made when collectability of 
the debt is no longer probable.


30 June 2022 30 June 2021


$’000 $’000


1.2B: Other revenue


Resources received free of charge


Remuneration of auditors 36 36 


Total other revenue 36 36 
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Accounting policy


Resources received free of charge


Resources received free of charge are recognised as revenue when, and only when, a fair value can be reliably 
determined and the services would have been purchased if they had not been donated. Use of those resources is 
recognised as an expense. Resources received free of charge are recorded as either revenue or gains depending 
on their nature.


30 June 2022 30 June 2021


 $’000 $’000


1.2C: Other gains


Sale of assets – 4 


Total other gains  – 4 


Accounting policy


Sale of assets


Gains from the disposal of assets are recognised when control of the asset has passed to the buyer. 


30 June 2022 30 June 2021


 $’000 $’000


1.2D: Revenue from government


Appropriations


Departmental appropriations 26,730 20,948 


Total revenue from government 26,730 20,948 


Accounting policy


Revenue from government 


Amounts appropriated for departmental appropriations for the year (adjusted for any formal additions and 
reductions) are recognised as revenue from government when the entity gains control of the appropriation, except 
for certain amounts that relate to activities that are reciprocal in nature, in which case revenue is recognised only 
when it has been earned. Appropriations receivable are recognised at their nominal amounts.
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Financial position


This section analyses the OAIC’s assets used to conduct its operations and the operating liabilities incurred as 
a result. 


Employee-related information is disclosed in the People and relationships section.


2.1: Financial assets 


30 June 2022 30 June 2021


 $’000 $’000


2.1A: Cash and cash equivalents


Cash on hand or on deposit 2,931 1,839 


Total cash and cash equivalents 2,931 1,839 


Accounting policy


Cash is recognised at its nominal amount. Cash and cash equivalents include cash on hand.
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30 June 2022 30 June 2021


$’000 $’000


2.1B: Trade and other receivables


Goods and services receivables


Goods and services – 62 


Total goods and services receivables – 62 


Appropriation receivables


Appropriation receivable 2,737 2,795 


Total appropriation receivables 2,737 2,795 


Other receivables


GST receivable 134 141 


Total other receivables 134 141 


Total trade and other receivables (gross) 2,871 2,998 


Less impairment loss allowance – –


Total trade and other receivables (net) 2,871 2,998 


Credit terms for goods and services were within 30 days (2021: 30 days).


Accounting policy


Receivables


Receivables are measured at amortised cost using the effective interest method less impairment.
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Accounting policy


Assets are recorded at cost on acquisition except as stated below. The cost of acquisition includes the fair value of 
assets transferred in exchange and liabilities undertaken. Financial assets are initially measured at their fair value 
plus transaction costs where appropriate. 


Assets acquired at no cost, or for nominal consideration, are initially recognised as assets and income at their 
fair value at the date of acquisition, unless acquired as a consequence of the restructuring of administrative 
arrangements. In the latter case, assets are initially recognised as contributions by owners at the amounts at 
which they were recognised in the transferor’s accounts immediately prior to the restructuring. 


Asset recognition threshold


Purchases of property, plant and equipment are recognised initially at cost in the statement of financial position, 
except for purchases costing less than $5,000, which are expensed in the year of acquisition (other than where 
they form part of a group of similar items which are significant in total). 


The initial cost of an asset includes an estimate of the cost of dismantling and removing the item and restoring the 
site on which it is located. This is particularly relevant to ‘make good’ provisions in property leases taken up by the 
entity where there exists an obligation to restore the property to its original condition. These costs are included in 
the value of the OAIC’s leasehold improvements with a corresponding provision for the ‘make good’ recognised. 


Leased right of use assets


Leased ROU assets are capitalised at the commencement date of the lease and comprise of the initial lease 
liability amount, initial direct costs incurred when entering into the lease less any lease incentives received. These 
assets are accounted for by Commonwealth lessees as separate asset classes to corresponding assets owned 
outright, but included in the same column as where the corresponding underlying assets would be presented if 
they were owned.


An impairment review is undertaken for any leased ROU asset that shows indicators of impairment and an 
impairment loss is recognised against any leased ROU asset that is impaired. Leased ROU assets continue to be 
measured at cost after initial recognition in the financial statements. 


Revaluations


Following initial recognition at cost, property, plant and equipment (excluding ROU assets) are carried at fair 
value (or an amount not materially different from fair value) less subsequent accumulated depreciation and 
accumulated impairment losses. Valuations are conducted with sufficient frequency to ensure that the carrying 
amounts of assets did not differ materially from the assets’ fair values as at the reporting date. The regularity of 
independent valuations depended upon the volatility of movements in market values for the relevant assets. 


Revaluation adjustments are made on a class basis. Any revaluation increment is credited to equity under the 
heading of asset revaluation reserve except to the extent that it reversed a previous revaluation decrement of 
the same asset class that was previously recognised in the surplus/deficit. Revaluation decrements for a class of 
assets are recognised directly in the surplus/deficit except to the extent that they reverse a previous revaluation 
increment for that class. 


Any accumulated depreciation as at the revaluation date is eliminated against the gross carrying amount of the 
asset and the asset restated to the revalued amount.


Depreciation


Depreciable property, plant and equipment assets are written-off to their estimated residual values over their 
estimated useful lives to the entity using, in all cases, the straight-line method of depreciation. 
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Depreciation rates (useful lives), residual values and methods are reviewed at each reporting date and necessary 
adjustments are recognised in the current, or current and future reporting periods, as appropriate. 


Depreciation rates applying to each class of depreciable asset are based on the following useful lives:


2022 2021


Leasehold improvements Lease terms Lease terms


Plant and equipment 4 to 10 years 4 to 10 years


The depreciation rates for ROU assets are based on the commencement date to the earlier of the end of the 
useful life of the ROU asset or the end of the lease term. 


Impairment


All assets were assessed for impairment at 30 June 2022. 


Where indications of impairment exist, the asset’s recoverable amount is estimated and an impairment 
adjustment made if the asset’s recoverable amount is less than its carrying amount. 


The recoverable amount of an asset is the higher of its fair value less costs of disposal and its value in use. Value 
in use is the present value of the future cash flows expected to be derived from the asset. Where the future 
economic benefit of an asset is not primarily dependent on the asset’s ability to generate future cash flows, and 
the asset would be replaced if the entity were deprived of the asset, its value in use is taken to be its depreciated 
replacement cost.


Derecognition


An item of property, plant and equipment is derecognised upon disposal or when no further future economic 
benefits are expected from its use or disposal.


Intangibles


The entity’s intangibles comprise internally developed software for internal use. These assets are carried at cost 
less accumulated amortisation and accumulated impairment losses.  


Software is amortised on a straight-line basis over its anticipated useful life. The useful lives of the entity’s 
software are 2 to 5 years (2021: 2 to 5 years). 


All software assets were assessed for indications of impairment as at 30 June 2022. 


Accounting judgements and estimates


The fair value of infrastructure, plant and equipment has been taken to be the market value of similar assets as 
determined by an independent valuer.
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30 June 2022 30 June 2021


 $’000 $’000


2.2B: Other non-financial assets


Prepayments 114 172 


Total other non-financial assets 114 172 


Other non-financial assets expected to be recovered


No more than 12 months 114 172 


Total other non-financial assets 114 172 


No indicators of impairment were found for other non-financial assets.


2.3: Payables


30 June 2022 Restated  
30 June 20211


 $’000 $’000


2.3A: Suppliers


Trade creditors and accruals 1,621 1,351 


Total suppliers 1,621 1,351 


2.3B: Other payables


Salaries and wages 333 254 


Superannuation 51 45 


Other employee expenses 3 3 


GST payable  – 7 


Revenue received in advance  –  –


Total other payables 387 309 


1 Refer to Overview
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2.4: Interest bearing liabilities


30 June 2022 30 June 2021


$’000 $’000


2.4A: Leases


Lease liabilities 3,594 4,456 


Total leases 3,594 4,456 


Maturity analysis – contractual undiscounted cash flows


Within 1 year 918 882 


Between 1 to 5 years 2,714 3,632 


Total leases 3,632 4,514 


The above lease disclosure should be read in conjunction with the accompanying notes 1.1C and 2.2.


Accounting policy


Leases


For all new contracts entered into, the OAIC considers whether the contract is or contains a lease. A lease is 
defined as ‘a contract, or part of a contract, that conveys the right to use an asset (the underlying asset) for a 
period of time in exchange for consideration’.


Once it has been determined that a contract is or contains a lease, the lease liability is initially measured at the 
present value of the lease payments unpaid at the commencement date, discounted using the interest rate 
implicit in the lease, if that rate is readily determinable, or the department’s incremental borrowing rate.


Subsequent to initial measurement, the liability will be reduced for payments made and increased for interest. It is 
remeasured to reflect any reassessment or modification to the lease. When the lease liability is remeasured, the 
corresponding adjustment is reflected in the right-of-use asset or profit and loss depending on the nature of the 
reassessment or modification.
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Funding


This section identifies the OAIC funding structure.


3.1: Appropriations
3.1A: Annual appropriations (‘recoverable GST exclusive’)
Annual appropriations for 2022


Annual 
Appropriation


Adjustments to 
appropriation1


Total 
appropriation


Appropriation 
applied in 2022 


(current and 
prior years)


Variance2


 $’000 $’000 $’000 $’000 $’000


Departmental


Ordinary annual services 26,730 533 27,263 (26,658) 605 


Equity injections 550 31 581 (153) 428 


Total departmental 27,280 564 27,844 (26,811) 1,033 


1 Adjustments to appropriations includes PGPA Act s 74 receipts.
2 Variance represents the application of current and previous years appropriation and own-source revenue.


Annual appropriations for 2021


Annual 
Appropriation


Adjustments to 
appropriation1


Total 
appropriation


Appropriation 
applied in 2021 Variance2


 $’000 $’000 $’000 $’000 $’000


Departmental


Ordinary annual services 20,948 2,423 23,371 (23,565) (194)


Total departmental 20,948 2,423 23,371 (23,565) (194)


1 Adjustments to appropriations includes PGPA Act s 74 receipts.
2 Variance represents the application of current and previous years appropriation and own-source revenue.
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3.1B: Unspent annual appropriations (‘recoverable GST exclusive’)


30 June 2022 30 June 2021


$’000 $’000


Departmental


Cash or cash equivalents  2,931  1,839 


Appropriation Act (No. 1) 2021–22  533 –


Appropriation Act (No. 4) 2021–22  550 –


Appropriation Act (No. 1) 2020–21  807  1,576 


Supply Act ( No. 1) 2020-–21  847  1,097 


Appropriation Act (No. 2) 2019–20 –  122 


Total departmental 5,668 4,634 


3.2: Net cash appropriation arrangements 


30 June 2022 30 June 2021


 $’000 $’000


Total comprehensive income/(loss) – as per the Statement of 
comprehensive income


(416) (2,830)


Plus: depreciation/amortisation of assets funded through appropriations 
(departmental capital budget funding and/or equity injections)


1,063 901 


Plus: depreciation of right-of-use assets 935 1,748 


Less: lease principal repayments (862) (1,796)


Less: Changes in asset revaluation reserve (100)  –


Net cash operating surplus/(deficit) 620 (1,977)
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People and relationships


This section describes a range of employment and post-employment benefits provided to our people and our 
relationships with other key people.


4.1: Employee provisions 


30 June 2022 30 June 2021


 $’000 $’000


4.1A: Employee provisions


Leave 3,692 3,412 


Total employee provisions 3,692 3,412 


Employee provisions expected to be settled


No more than 12 months 1,718 1,505 


More than 12 months 1,974 1,907 


Total employee provisions 3,692 3,412 


Accounting policy


Liabilities for short-term employee benefits and termination benefits expected within 12 months of the end of 
reporting period are measured at their nominal amounts. 


Other long-term employee benefits are measured as net total of the present value of the defined benefit 
obligation at the end of the reporting period minus the fair value at the end of the reporting period of plan assets 
(if any) out of which the obligations are to be settled directly. 


Leave


The liability for employee benefits includes provision for annual leave and long service leave.


The leave liabilities are calculated on the basis of employees’ remuneration at the estimated salary rates that will 
be applied at the time the leave is taken, including the OAIC’s employer superannuation contribution rates to the 
extent that the leave is likely to be taken during service rather than paid out on termination.


The liability for long service leave has been determined by reference to the work of an actuary performed for 
the Department of Finance (Finance) and summarised in the Standard parameters for use in 2021–22 financial 
statements published on the Finance website. The estimate of the present value of the liability takes into account 
attrition rates and pay increases through promotion and inflation.


Separation and redundancy


Provision is made for separation and redundancy benefit payments when the entity has developed a detailed 
formal plan for the terminations and has informed those employees affected that it will carry out the terminations. 
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Superannuation


The OAIC’s staff are members of the Commonwealth Superannuation Scheme (CSS), the Public Sector 
Superannuation Scheme (PSS), the PSS accumulation plan (PSSap) or other superannuation funds held outside 
the Australian Government.


The CSS and PSS are defined benefit schemes for the Australian Government. The PSSap is a defined contribution 
scheme.


The liability for defined benefits is recognised in the financial statements of the Australian Government and is 
settled by the Australian Government in due course. This liability is reported in Finance’s administered schedules 
and notes.


The OAIC makes employer contributions to the employees’ defined benefit superannuation scheme at rates 
determined by an actuary to be sufficient to meet the current cost to the Australian Government. The OAIC 
accounts for the contributions as if they were contributions to defined contribution plans.


The liability for superannuation recognised as at 30 June represents outstanding contributions.


Accounting judgements and estimates


The long service leave has been estimated in accordance with the FRR taking into account expected salary 
growth, attrition and future discounting using the government bond rate.


4.2: Key management personnel remuneration
Key management personnel are those persons having authority and responsibility for planning, directing and 
controlling the activities of the OAIC. The OAIC has determined the key management personnel to be the Information 
Commissioner and Deputy Commissioner or individuals acting in those positions for a specified time.


The below key management personnel remuneration excludes the remuneration and other benefits of the portfolio 
minister. The portfolio minister’s remuneration and other benefits are set by the Remuneration Tribunal and are not 
paid by the entity.


30 June 2022 30 June 2021


 $’000 $’000


Short-term employee benefits 764 717 


Post-employment benefits 87 86 


Other long-term employee benefits 33 17 


Termination benefits – –


Total key management personnel remuneration expenses 884 820 


The total number of key management personnel that are included in the above table are 4 (2021: 2).
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4.3: Related party disclosures
Related party relationships
The OAIC is an Australian Government-controlled 
entity. Related parties to this entity are key 
management personnel, including the portfolio 
minister and other members of the executive 
government, and other Australian Government 
entities.


Transactions with related parties
Given the breadth of Australian Government activities, 
related parties may transact with the government 
sector in the same capacity as ordinary citizens. Such 
transactions include the payment or refund of taxes, 
receipt of a Medicare rebate or higher education loans. 
These transactions have not been separately disclosed 
in this note.


Significant transactions with related parties can 
include: 


• the payments of grants or loans


• purchases of goods and services


• asset purchases, sales transfers or leases


• debts forgiven


• guarantees.


Giving consideration to relationships with related 
entities, and transactions entered into during the 
reporting period by the entity, it has been determined 
that there are no related party transactions to be 
separately disclosed.
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Managing uncertainties


This section analyses how the OAIC manages financial 
risks within its operating environment.


5.1A: Contingent assets and 
liabilities


Quantifiable contingencies
At the time of signing these financial statements, the 
OAIC had no quantifiable contingent liabilities.


Unquantifiable contingencies
As at 30 June 2022, the Information Commissioner is 
a respondent party to 12 proceedings in the Federal 
Court and a respondent party to one proceeding in the 
Federal Circuit Court. 


Twelve of the proceedings before the federal courts in 
which the Information Commissioner is a respondent 
party concern reviews under the Administrative 
Decisions (Judicial Review) Act 1977 (ADJR Act) of 


Information Commissioner decisions made under the 
Privacy Act 1988. In one of these proceedings, there is 
a capped costs order in place. In the other proceeding, 
the Information Commissioner is a respondent 
party to an application for leave to appeal against 
the Federal Court’s interlocutory decision in civil 
penalty proceedings commenced by the Information 
Commissioner. 


Although the federal courts may award costs, the 
Information Commissioner’s exposure to a costs order 
is unlikely in those matters where she appears as a 
respondent party, based on current legal advice. It is 
not possible to estimate the amounts of payment(s) 
that may be required in relation to the matters where 
a costs order may materialise at the conclusion of the 
proceeding. 


The Information Commissioner is also a respondent 
party to 8 proceedings in the Administrative Appeals 
Tribunal (AAT). However, as the AAT is a ‘no costs’ 
jurisdiction, consideration of contingent liabilities is 
not necessary in these matters.


Accounting policy


Contingent liabilities and contingent assets are not recognised in the statement of financial position but are 
reported in the notes. They may arise from uncertainty as to the existence of a liability or asset or represent an 
asset or liability in respect of which the amount cannot be reliably measured. Contingent assets are disclosed 
when settlement is probable but not virtually certain and contingent liabilities are disclosed when settlement is 
greater than remote.
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5.2: Financial instruments


30 June 2022 30 June 2021


 $’000 $’000


5.2A: Categories of financial instruments


Financial assets at amortised cost


Cash on hand or on deposit 2,931 1,839 


Trade and other receivables – 62 


Total financial assets at amortised cost 2,931 1,901 


Financial liabilities


Financial liabilities measured at amortised cost


Trade creditors and accruals 1,621 1,351 


Total financial liabilities measured at amortised cost 1,621 1,351 


Total financial liabilities 1,621 1,351 


Accounting policy


Financial assets


In accordance with AASB 9 Financial Instruments, the entity classifies its financial assets in the following 
categories: 


a. financial assets at fair value through profit or loss


b. financial assets at fair value through other comprehensive income


c. financial assets measured at amortised cost.


The classification depends on both the entity’s business model for managing the financial assets and contractual 
cash flow characteristics at the time of initial recognition. Financial assets are recognised when the entity 
becomes a party to the contract and, as a consequence, has a legal right to receive or a legal obligation to pay 
cash and derecognised when the contractual rights to the cash flows from the financial asset expire or are 
transferred upon trade date. 


Comparatives have not been restated on initial application. 


Financial assets at amortised cost


Financial assets included in this category need to meet 2 criteria:


1. the financial asset is held in order to collect the contractual cash flows


2. the cash flows are solely payments of principal and interest on the principal outstanding amount.


Amortised cost is determined using the effective interest method.
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5.3: Fair value measurement


Accounting policy


The OAIC considers the fair value hierarchy levels at the end of the reporting period. There were no transfers in or 
out of any levels during the reporting period.


Valuation technique(s) 
and inputs used


Fair value measurements at the end of the reporting period


30 June 2022 30 June 2021


Category 
(Level 1, 2 or 3) $’000 Category 


(Level 1, 2 or 3) $’000


Non-financial assets 


Infrastructure, plant 
and equipment


Cost approach: estimate 
the cost to a market 
participant of replacing 
the subject asset by 
reference to the lower of 
either reproduction or 
replacement cost.


3 1,515 2 1,545 


All revaluations were conducted in accordance with the revaluation policy stated at Note 2.2. On 30 June 2022, an independent valuer 
conducted the revaluations.


Effective interest method


Income is recognised on an effective interest rate basis for financial assets that are recognised at amortised cost.


Impairment of financial assets


Financial assets are assessed for impairment at the end of each reporting period based on expected credit losses, 
using the general approach that measures the loss allowance based on an amount equal to lifetime expected 
credit losses where risk has significantly increased, or an amount equal to 12-month expected credit losses if risk 
has not increased. 


The simplified approach for trade, contract and lease receivables is used. This approach always measures the loss 
allowance as the amount equal to the lifetime expected credit losses.


A write-off constitutes a derecognition event where the write-off directly reduces the gross carrying amount of the 
financial asset.


Financial liabilities


Financial liabilities are classified as either financial liabilities ‘at fair value through profit or loss’ or other financial 
liabilities. Financial liabilities are recognised and derecognised upon ‘trade date’.


Financial liabilities at amortised cost


Financial liabilities, including borrowings, are initially measured at fair value, net of transaction costs. These 
liabilities are subsequently measured at amortised cost using the effective interest method, with interest expense 
recognised on an effective interest basis. 


Supplier and other payables are recognised at amortised cost. Liabilities are recognised to the extent that the 
goods or services have been received (and irrespective of having been invoiced).
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Other information


6.1: Current/non-current distinction for assets and liabilities


 30 June 2022 Restated 30 June 20211


 $’000 $’000


Assets expected to be recovered in:  


No more than 12 months  


Cash and cash equivalents 2,931 1,839 


Good and services – 62 


Appropriation receivables 2,737 2,795 


GST receivables 134 141 


Prepayment 114 172 


Total no more than 12 months 5,916 5,009 


More than 12 months  


Property lease 3,505 4,440 


Infrastructure, plant and equipment 1,515 1,545 


Intangibles 577 621 


Total more than 12 months 5,597 6,606 


Total assets 11,513 11,615 


Liabilities expected to be settled in:  


No more than 12 months  


Suppliers 1,621 1,351 


Salaries and wages 333 254 


Superannuation 51 45 


Other employee expenses 3 3 


GST payable – 7 


Leases 902 –


Employee provisions 1,718 1,505 


Total no more than 12 months 4,628 3,165 


More than 12 months  


Leases 2,692 4,456 


Employee provisions 1,974 1,907 


Total more than 12 months 4,666 6,363 


Total liabilities 9,294 9,528 


1 Refer to Overview.
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Appendix A: Agency resource statement and 
resources for outcomes


Table A.1: OAIC resource statement 2021–22


Actual 
available 


appropriation 
for 2021–22  


$’000


Payments 
made 


2021–22 
$’000


Balance 
remaining for 


2021–22 
$’000


(a) (b) (a) – (b)


Departmental


Annual appropriations – ordinary annual services* 28,570 25,639 2,931


Annual appropriations – other services s 74† 3,206 1,019 2,187


Annual appropriations – other services – non-operating§ 703 153  550


Total departmental annual appropriations 32,479 26,811 5,668


Total available annual appropriations and payments 32,479 26,811 5,668


Total resourcing and payments 32,479 26,811


Total net resourcing and payments for the OAIC 32,479 26,811


All figures are Goods and Services Tax (GST) exclusive.


*Appropriation Act (No. 1) 2021–2022 and unspent cash or cash equivalents.
† Appropriation Act (No. 1) 2020–2021 and Supply Act (No. 1) 2020–2021, includes Public Governance, Performance and Accountability Act 
2013 (PGPA Act) and s 74 retained revenue receipts.
§ Appropriation Act (No. 4) 2021–2022 and Appropriation Act (No. 2) 2019–2020.
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Table A.2: OAIC resources for outcomes 2021–22


 
Budget 


2021–22 
$’000


Actual 
expenses 
2021–22 


$’000


Variation 
2021–22 


$’000


 (a) (b) (a) – (b)


Outcome 1


Provision of public access to Commonwealth Government information, protection of individuals’ personal information, and 
performance of Information Commissioner, freedom of information and privacy functions


Program 1.1


Complaint handling, compliance and monitoring, and education and promotion


Administered expenses – – –


Departmental expenses


Departmental appropriation* 24,421 25,402 –981


s 74 External Revenue 150 186 –36


Expenses not requiring appropriation in the Budget year 1,257 2,066 –809


Total for program 1.1 25,828 27,468 –1,790


Total expenses for outcome 1 25,828 27,468 –1,790


 2021–22 2021–22


Average staffing level (number) 147 118 29


* Departmental appropriation combines ordinary annual services (Appropriation Act No. 1 and Supply Act No. 1 2021–22) and PGPA Act.
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Appendix B: Executive remuneration


Remuneration policies and 
practices 
In accordance with s 17 of the Australian 
Information Commissioner Act 2010, the Information 
Commissioner’s remuneration is set by the 
Remuneration Tribunal. The Remuneration Tribunal 
also determines increases to remuneration or 
allowances. 


The OAIC’s SES remuneration is determined by the 
Information Commissioner under s 24(1) of the Public 
Service Act 1999. When determining SES remuneration, 
the Information Commissioner has regard to the 
Australian Public Service Commission’s remuneration 
reports and remuneration practices in comparable 
agencies. 


SES determinations set out the salary on 
commencement and provide for increments in salary. 
To be eligible for an increase in salary, an SES officer 
must obtain an annual performance rating of effective 
or above, which aligns with the OAIC’s performance 
management framework, Talking about performance. 


The Information Commissioner sets and reviews the 
deputy commissioner’s performance agreement. 
The deputy commissioner sets and reviews assistant 
commissioners’ performance agreements. 


Key management personnel
The OAIC has determined that our key management 
personnel (KMP) are the Information Commissioner 
and deputy commissioner or individuals acting in 
those positions for a specified time. Angelene Falk 
held the position of Information Commissioner for the 
duration of the reporting period. Elizabeth Hampton 
held the position of deputy commissioner for part 
of the reporting period. Bruce Cooper and Melanie 
Drayton acted as deputy commissioner for part of the 
reporting period. 


Details of KMP remuneration are in Note 4.2 of the 
financial statements. Disaggregated information is 
shown in Table B.1 and is prepared in accordance 
with the Public Governance, Performance 
and Accountability Rule 2014 (PGPA Rule) and 
Commonwealth entities executive remuneration 
reporting guide for annual reports (RMG 138). 


Senior Executive Service 
At 30 June 2022, the OAIC had 4 permanent 
and 2 temporary Senior Executive Service (SES) 
positions, including the deputy commissioner; 
assistant commissioner dispute resolution; assistant 
commissioner regulation and strategy; assistant 
commissioner freedom of information and assistant 
commissioner corporate. The position of senior 
assistant commissioner commenced in June 2022 and 
includes the functions of chief security officer, chief risk 
officer and privacy champion, and responsibility for 
governance and integrity. 
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Part 5 : Appendices


Appendix C: Workforce statistics


This appendix includes the OAIC’s workforce statistics. The statistics include staffing numbers, employment type, 
classifications, gender, location and diversity.


Table C.1: Ongoing staff at 30 June 2022 by location, gender and employment type


Male Female Indeterminate Total 


Full  
time


Part 
time


Total 
male


Full  
time


Part 
time


Total 
female


Full  
time


Part 
time


Total 
indeterminate


NSW 24 0 24 50 20 70 0 0 0 94


Qld 0 0 0 2 1 3 0 0 0 3


SA 0 0 0 1 0  1 0 0 0 1


Tas 0 0 0 0 0 0 0 0 0  0


Vic 0 0 0  1  2 3 0 0 0  3


WA 0 0 0  1 0 1 0 0 0  1


ACT 0 0 0 5 0  5 0 0 0 5


NT 0 0 0 0 0 0 0 0 0 0


External territories 0 0 0 0 0 0 0 0 0 0


Overseas 0 0 0 0 0 0 0 0 0 0


Total 24 0 24 60 23 83 0 0 0 107
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Table C.11: Staff at 30 June 2022 by location and 
ongoing, non-ongoing or casual role


Ongoing Non-
ongoing Casual Total


NSW 94 20 3 117


Qld 3 2  0 5


SA 1 1  0  2


Tas  0  0  0  0


Vic  3  0  0 3


WA 1  0  0 1


ACT  5 2  0  7


NT  0  0  0  0


External 
territories  0  0  0  0


Overseas  0  0  0  0


Total 107 25 3 135


Table C.12: Staff at 30 June 2021 by location and 
ongoing, non-ongoing or casual role


Ongoing Non-
ongoing Casual Total


NSW 109 19 1 129


Qld 0 1 0 1


SA  1 1 0 2


Tas 0 0 0 0


Vic 0  2 0  2


WA 0 0 0 0


ACT  2  2 0  4


NT 0 0 0 0


External 
territories 0 0 0 0


Overseas 0 0 0 0


Total 112 25 1 138
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Table C.13: Ongoing and non-ongoing Aboriginal 
and Torres Strait Islander staff at 30 June 2022 and 
30 June 2021 


Total at  
30 June 2022


Total at  
30 June 2021


Ongoing 1 2


Non-ongoing 0 0


Total 1 2


Table C.15: Readily available salary ranges by 
classification level at 30 June 2022


Minimum 
salary


Maximum 
salary


SES 3 0 0


SES 2 $239,272 $274,289


SES 1 $188,320 $218,064


EL 2 $125,218 $145,619


EL 1 $107,804 $117,509


APS 6 $85,541 $95,986


APS 5 $77,575 83,569


APS 4 $69,583 $75,339


APS 3 $60,509 $66,547


APS 2 $54,584 $60,030


APS 1 $46,940 $54,234


Other 0 0


Minimum/maximum range $46,940 $274,289


Table C.14: Staff arrangements at 30 June 2022


SES Non-SES Total


OAIC Enterprise Agreement 2016–2019 (ongoing and non-ongoing) Not applicable 125 125


OAIC Enterprise Agreement 2016–2019 (casual staff) Not applicable 3 3


SES Determination made under Public Service Act 1999 s 24(1)  5 Not applicable  5


Total 5 128 133


131
160







Part 5 : Appendices


Appendix D: Memorandums of understanding


Australian Capital Territory 
Government
Under our memorandum of understanding (MOU) with 
the Australian Capital Territory (ACT) Government, 
the OAIC continued to provide privacy services to ACT 
public sector agencies in relation to the Information 
Privacy Act 2014 (ACT). These services included:


• responding to privacy complaints and enquiries 
about ACT public sector agencies


• providing policy and legislation advice and 
guidance


• providing advice on data breach notifications, 
where applicable


• carrying out privacy assessments. 


The OAIC received $177,500 (GST exclusive) for these 
services from the ACT Government in 2021–22. 


For further information on our activities under this 
MOU, see the Memorandum of understanding with the 
Australian Capital Territory for the provision of privacy 
services: Annual report 2021–22 on our website.


Australian Human Rights 
Commission 
The OAIC’s MOU with the Australian Human Rights 
Commission (AHRC) for the provision of corporate 
services concluded on 30 June 2022. Under this MOU, 
the AHRC provided a number of corporate services to 
the OAIC, including financial, information technology 
and human resources services. We paid $1,979,444.63 
(GST exclusive) for corporate services. 


Department of Finance Service 
Delivery Office
The OAIC transitioned our payroll and finance 
services to the Service Delivery Office (SDO) in 
May 2022. Under this MOU, the SDO provides the 
OAIC with transactional finance and human resources 
shared services. The OAIC paid $1,227,652 (GST not 
applicable) for the cost of onboarding during 2021–22. 


Department of Education, Skills 
and Employment
The OAIC transitioned our ICT services to the 
Department of Education, Skills and Employment 
in May 2022. The OAIC paid a service fee of $63,459 
(GST not applicable) for the period of 16 May to 
30 June 2022. The OAIC also paid $311,035 (GST not 
applicable) for the cost of onboarding during 2021–22. 
This fee is in addition to associated hardware and 
installation fees. 


Department of Home Affairs
In June 2022, the OAIC and Department of Home 
Affairs extended the term of the letter of exchange 
under which we will provide a passenger name record 
(PNR) data-related assessment to 30 June 2023.


The agreement between Australia and the European 
Union (EU) on the processing and transfer of PNR data 
states: ‘The Australian Customs and Border Protection 
Service has arrangements in place under the Privacy Act 
for the Information Commissioner to undertake regular 
formal audits of all aspects of Australian Customs and 
Border Protection Service’s EU-sourced PNR data use, 
handling and access policies and procedures’. 


Assessment fieldwork was undertaken in June 2022 
over 2 days in Canberra. The assessment report will be 
finalised in 2022–23. 


During the reporting period, the OAIC did not receive a 
fee as the assessment was not completed. The revenue 
related to this assessment will be recognised on 
completion. 
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Appendix E: FOI statistics


This appendix contains information regarding:


• requests for access to documents


• applications for the amendment of personal 
records


• charges


• disclosure logs


• review of freedom of information (FOI) decisions


• complaints about agency FOI actions


• the impact of FOI on agency resources


• the impact of the Information Publication Scheme 
(IPS) on agency resources.


It has been prepared using data collected from 
Australian Government agencies and ministers subject 
to the Freedom of Information Act 1982 (FOI Act), and 
separately from the Administrative Appeals Tribunal 
(AAT) and records of the OAIC. Australian Government 
agencies and ministers are required to provide, among 
other details, information about:


• the number of FOI requests made to them


• the number of decisions they made granting, 
partially granting or refusing access to documents, 
and the number and outcome of applications for 
internal review


• the number and outcome of requests to them to 
amend personal records


• charges collected by them.1


The data given by ministers and agencies for 
the preparation of this appendix is published on 
data.gov.au.2


1 Australian Government ministers and agencies and Norfolk Island authorities are required by s 93 of the FOI Act and reg 8 of the 
Freedom of Information (Prescribed Authorities, Principal Officers and Annual Report) Regulations 2017 to submit statistical returns 
to the OAIC every quarter and provide a separate annual report on FOI and IPS costs.


2 The data reported in this appendix has been rounded to whole numbers with the exception of staff hours. In some cases this means 
numbers will not add to 100%.


Requests for access to 
documents
Types of FOI requests
The term ‘FOI request’ means a request for access 
to documents made under s 15 of the FOI Act. 
Applications for the amendment or annotation 
of personal records under s 48 are dealt with 
separately below.


A request for personal information means a request 
for documents that contain information about a 
person who can be identified (usually the applicant, 
although not necessarily). A request for ‘other’ 
information means a request for all other documents, 
such as documents concerning policy development or 
government decision making.


The FOI Act requires that agencies and ministers 
provide access to documents in response to requests 
that meet the requirements of s 15 of the FOI Act. The 
statistics in this report do not include requests that did 
not satisfy those requirements.


The Governor-General made one Administrative 
Arrangements Order (AAO) in 2021–22, on 23 June 2022. 
This AAO took effect on 1 July 2022, outside the period 
reported for this Appendix. As a result, no changes 
giving effect to this AAO are noted in this document.


Following the change of government in May 2022, 
the Governor-General swore in a new ministry on 
1 June 2022. Where the name and responsibilities 
of the new ministers are the same as those in 
the previous government, no change has been 
made to the reporting arrangements on the FOI 
statistics database. However, where the name and 
responsibilities of the new ministers differ from those 
in the previous government, a new ministerial post 
has been created and statistics for the new ministers 
reflect FOI activity for the period 1 June 2022 to 
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30 June 2022. Some ministerial posts were abolished 
on 1 June 2022.


Number of FOI requests received
Table E.1 compares the number of FOI requests 
received in each of the past 6 reporting years, including 
the percentage increase or decrease from the previous 
financial year.


The number of FOI requests made to Australian 
Government agencies decreased by 2% in 2021–22 
to 34,236, which is 561 fewer than the previous 
financial year.


As can be seen from Table E.2, the decrease in 
the number of FOI requests received by Australian 
Government agencies and ministers in 2021–22 
resulted from decreases in requests for access to 
personal information made to the 20 agencies 
receiving the highest numbers of requests. Among 
these agencies are the Department of Home Affairs 
(Home Affairs), Services Australia, the Department 
of Veterans’ Affairs (Veterans’ Affairs), the AAT, the 
Australian Taxation Office (ATO) and the Australian 
Federal Police (AFP). 


These top 20 agencies received 1,537 (6%) fewer 
requests for access to personal information in 2021–22 
than in 2020–21. They received 1,117 (14%) more 
requests for non-personal information. 


Overall, there were 173 more FOI requests to agencies 
outside the top 20 than in 2020–21.


Number of FOI requests received by 
an agency or minister
The agencies that received the largest numbers of 
FOI requests in 2021–22 were Home Affairs, Services 
Australia, the National Disability Insurance Agency 


(NDIA), Veterans’ Affairs, the AAT, and the Department 
of Health (Health). 


Together, these 6 agencies received 75% of FOI 
requests received by Australian Government agencies 
and ministers, and 87% of all requests for access to 
personal information. These proportions are almost 
the same as in 2020–21, when the top 6 agencies 
received 77% of requests overall and 91% of requests 
for access to personal information.


There does not appear to be any overriding or global 
reason for changes in FOI request numbers expressed 
by Australian Government agencies and ministers in 
2021–22. Agency-specific factors appear to be most 
relevant in accounting for significant increases or 
decreases in FOI requests. 


For example, the Australian Bureau of Statistics 
(ABS) attributes its increase in FOI requests to the 
2021 Census, while for the Australian Electoral 
Commission (AEC) it was the 2022 federal election. 
Australia Post explains that it undertook a significant 
recruitment drive for casual staff and its increase in 
FOI requests is due to a higher volume of requests for 
medical documents connected with recruitment. The 
Australian Nuclear Science and Technical Organisation 
reports that a decline in its request numbers this year 
is in line with a trend observed since 2020 and may be 
due to the COVID-19 pandemic. 


Despite experiencing a 7% decrease in the number 
of FOI requests in 2021–22, Home Affairs continued 
to receive the largest number of requests of any 
Australian Government agency or minister, accounting 
for 14,644 or 43% of all FOI requests. In 2020–21, 
Home Affairs received 15,825 requests, or 46% of all 
FOI requests received that year. 


Services Australia (and its predecessor, the Department 
of Human Services) has received the second highest 
number of FOI requests since 2013–14, despite 


Table E.1: FOI requests received over the past 6 years


2015–16 2016–17 2017–18 2018–19 2019–20 2020–21 2021–22


Number of FOI requests received 37,966 39,519 34,438 38,879 41,333 34,797 34,236


Change from previous financial year (%) +7 +4 –13 +13 +6 –16 –2
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experiencing a 16% decrease in FOI request numbers 
in 2021–22. It received 4,627 requests, down from 
5,484 in 2020–21. 


The NDIA received 974 more FOI requests in 2021–22 
than in 2020–21 (a 107% increase). This resulted in 
it receiving the third highest number of FOI requests 
(it received the fourth highest number in 2020–21). The 
NDIA was not able to comment on the specific drivers 
for the significant increase in FOI request numbers. 


Veterans’ Affairs received 142 fewer FOI requests 
in 2021–22 than in 2020–21 (a 7% decrease). 
Veterans’ Affairs says that in 2021–22, it established 
an Information Access Unit that brought previously 
separate areas of the agency together to provide a 
single point of access to the information it holds. This 
resulted in changes to the way data is recorded and 
may account for the reported decrease in the number 
of FOI requests.


The AAT received 95 fewer FOI requests in 2021–22 
than during the previous reporting period, which was 
a 6% decrease. 


Health received 621 more FOI requests in 2021–22 
than in 2020–21 (a 98% increase). Health explains that 
its central role in the Australian Government’s health 
response to the COVID-19 pandemic is reflected in 
the substantial increase in FOI requests received in 
2021–22. Seventy-five per cent of FOI requests Health 
received during the year relate to the COVID-19 
pandemic, with 37% of requests seeking access to 
documents relating to scientific evidence of the virus.


The 20 agencies that received the largest number of 
requests in 2021–22 are shown in Table E.2, with a 
comparison to the number of requests they received 
in 2020–21.


Other agencies to experience significant increases 
in FOI requests in 2021–22 compared with 2020–21 
include the Department of the Prime Minister and 
Cabinet (PM&C) (a 76% increase), IP Australia (73% 
more), the OAIC (59%), the Department of Foreign 
Affairs and Trade (DFAT) (34%), the Attorney-General’s 
Department (AGD) (26%) and Australia Post (26%).


According to PM&C, 2021–22 saw increased community 
engagement in requests for access to government 
information, with a particular focus on National 
Cabinet documents. Other areas of interest included 
documents related to the Australian Government’s 


response to disasters, and decisions about grant or 
program funding.


The OAIC observed an increase in the volume and 
complexity of requests (including applications for 
amendment) from a small cohort of applicants. This 
small cohort alone accounted for 35% of the total FOI 
requests received by the OAIC in 2021–22.


IP Australia advises that most of the FOI requests it 
receives relate to trade mark documents. Because 
trade mark filings have steadily increased over recent 
years, with a marked increase during the COVID-19 
lockdowns, there has been a concurrent increase 
in FOI requests for these documents. IP Australia 
has also adopted changes to its reporting practices 
that have resulted in an increase in FOI requests 
being reported.


Other agencies experienced significant decreases 
in FOI request numbers in 2021–22 compared with 
2020–21. As noted above, Home Affairs, Services 
Australia, Veterans’ Affairs, and the AAT received 
fewer FOI requests in 2021–22 than in 2020–21. Other 
agencies to experience significant decreases include 
the Department of Industry, Science, Energy and 
Resources (DISER) (a 39% decrease), the AFP (a 35% 
decrease) and the ATO (an 11% decrease). 


Requests for personal and ‘other’ 
documents
In 2021–22, 25,173 FOI requests (or 74% of all requests) 
were for documents containing personal information. 
This is a smaller proportion than in previous years and 
continues the trend of declining requests for personal 
information (when expressed as a proportion of all 
FOI requests). In 2020–21, 77% of all FOI requests were 
for predominantly personal information. In 2019–20, 
it was 81%, in 2018–19, 83%, in 2017–18, 82%, in 
2016–17, 82%, and in 2015–16, 87%.


The decrease in the proportion of personal FOI 
requests may be the result of agencies increasingly 
making documents available to members of the public 
via online portals and through other administrative 
access schemes.


In 2021–22, 9,063 FOI requests (or 26% of all requests) 
were for ‘other’ (non-personal) information. This is 
a higher proportion than in 2020–21, when 23% of 
all requests were for other information. In 2019–20, 
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the proportion was 19%, in 2018–19, it was 17%, 
in 2017–18 and 2016–17, it was 18%, in 2015–16, 13%, 
and in 2014–15, 15%.


It is possible that some of the increase in the 
proportion of non-personal (or ‘other’) FOI requests 
is due to the COVID-19 pandemic and interest in the 
Australian Government’s response to the pandemic.


However, there was also considerable variance across 
government in the number and proportion of personal 
and ‘other’ FOI requests in 2021–22. 


Home Affairs experienced a 7% decrease in total FOI 
requests in 2021–22 (down by 1,181). It received 6% 
fewer personal FOI requests and 14% fewer requests 
for access to other information. 


Home Affairs attributes its decrease in FOI requests 
and, in particular, the decrease in requests for access 
to other (non-personal) information, to changes 
made to its website in 2021–22. The changes made 
it easier for the public to navigate and find certain 
non-personal information, such as departmental 


statistics and the agency’s FOI disclosure log. It also 
increased the number of statistical reports published 
on its website and on data.gov.au, which provide 
information that otherwise may have been requested 
through FOI. Home Affairs advises it continues to 
improve alternative channels for people to access or 
amend their personal information.


Services Australia experienced a 16% decrease in total 
FOI requests in 2021–22 (down by 857). It received 16% 
fewer personal FOI requests and 1% more requests for 
access to other information. 


The AAT experienced a 6% decrease in total FOI 
requests in 2021–22 (down by 95). It received 7% fewer 
personal FOI requests, but had a 62% increase in 
requests for access to other information. 


Health experienced an 98% increase in total FOI 
requests in 2021–22 (up by 621). While Health received 
72% fewer personal FOI requests, there was a 138% 
increase in requests for access to other information. 
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FOI requests finalised
Agencies and ministers started 2021–22 with more 
FOI requests on hand requiring a decision than in 
the previous financial year (14% more than at the 
beginning of 2020–21). 


In 2021–22, there was:


• a decrease in FOI requests received (2% less than 
in 2020–21)


• a reduction in the number of requests decided 
(5% fewer than in 2020–21)


• more requests transferred between agencies 
(5% more than in 2020–21)


• 38% more requests on hand at the end of the 
financial year (9,202) than at the beginning of 
it (6,647)


• a decrease in the number of FOI requests 
withdrawn by applicants (13% fewer than in 
2020–21).


Reasons for fewer requests being withdrawn during 
this reporting period may include:


• fewer FOI requests overall for personal information 
(6% fewer in 2021–22 than in 2020–21)


• decreased use of the practical refusal provisions in 
s 24 of the FOI Act (if an applicant does not respond 
to a practical refusal notice issued under s 24AB 
of the FOI Act they are deemed to have withdrawn 
their FOI request – see s 24AB(7)).


Table E.3: Overview of FOI requests received and finalised


FOI request processing 2020–21 2021–22 % change


On hand at the beginning of the year 5,814* 6,647* 14


Received during the year 34,797 34,236  –2


Requiring decision† 40,611 40,883 1


Withdrawn 6,834 5,916  –13


Transferred 438 462 5


Decided‡ 26,680 25,303  –5


Finalised§ 33,952 31,681  –7


On hand at the end of the year 6,659 9,202 38


* Agencies may ask the OAIC to change the number of FOI requests on hand at the beginning of a reporting year if the number carried 
over from the previous year is incorrect.
† Total FOI requests on hand at the beginning of this reporting period and requests received during this reporting period.
‡ Covers access granted in full or in part, or refused.
§ The sum of requests withdrawn, transferred and decided.


For several years, the proportion of FOI requests 
granted in full has been declining. This was the 
case again in 2021–22 when 39% of all requests 
were granted in full, down from 2020–21 when 41% 


were granted in full. The proportion granted in full 
in 2019–20 was 47%, in 2018–19 it was 52% and in 
2017–18 it was 50%. 
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The proportion of FOI requests granted in part 
increased to 42% in 2021–22, up slightly from 41% 
in 2020–21. In 2019–20, 38% of all FOI requests were 
granted in part.


The proportion of FOI requests refused in 2021–22 
(including requests refused because the documents 
sought do not exist or could not be found, or a 
practical refusal reason existed, as well as when 
exemptions were applied) increased to 19%, compared 
with 18% in 2020–21. The proportion of FOI requests 
refused was 15% in 2019–20. 


Agencies decided proportionally fewer personal FOI 
requests in 2021–22 than in 2020–21 and, as a result, 
decided proportionally more non-personal or ‘other’ 
requests. Around a quarter (27%) of all requests 
decided in 2021–22 were for access to non-personal 
information (compared with 22% in 2020–21). 
Requests for ‘other’ information are generally more 
complex than requests for access to personal 
information and are more likely to be subject to a 
wider range of exemptions under the FOI Act.


Table E.5 lists the top 20 agencies by the number of 
FOI decisions made in 2021–22 and shows differences 
in the outcomes of FOI requests compared to other 
agencies.


As in previous years, the percentage of FOI requests 
granted in full was higher for the top 20 agencies 


deciding the most requests than for the remaining 
agencies. In 2020–21, agencies in the top 20 granted 
access in full to documents in 43% of all requests 
processed; the remaining agencies granted 20% in full. 
In 2021–22, agencies in the top 20 granted access in full 
with respect to 42% of FOI requests they decided; for 
agencies outside the top 20 this was 18%. In 2021–22, 
both groups granted access in part with respect to 
42% of all requests decided. The top 20 refused access 
for 17% of requests decided, and all other agencies 
refused for 40% of requests. 


Agencies processing greater numbers of FOI requests 
for personal information generally grant full access 
for more requests. This remained the case in 2021–22, 
with agencies that received more FOI requests for 
personal information granting a higher proportion 
of FOI requests in full than the average of 40%. 
These agencies include the Immigration Assessment 
Authority (IAA) (77% of requests granted in full), the 
AAT (60%), Veterans’ Affairs (55%), Home Affairs (54%) 
and the NDIA (48%). 


However, Services Australia, which receives a 
high proportion of requests for access to personal 
information (95% of requests it receives), only granted 
full access for 14% of FOI requests decided in 2021–22 
(down from 23% in 2020–21). 


Table E.4: Outcomes of FOI requests decided in 2021–22 compared with 2020–21


2020–21 2021–22


Decision Personal Other Total % Personal Other Total %


Granted in full* 9,419 1,559 10,978 41 8,380 1,586 9,966 39


Granted in part† 8,968 2,016 10,984 41 8,411 2,136 10,547 42


Refused 2,337 2,381 4,718 18 1,766 3,024 4,790 19


Total 20,724 5,956 26,680 100 18,557 6,746 25,303 100


* The release of all documents within the scope of the request, as interpreted by the agency or minister.
† A document is granted in part when a part, or parts, of a document have been redacted to remove any irrelevant, exempt or 
conditionally exempt matter.
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Table E.5: Top 20 agencies by numbers of FOI requests decided in 2021–22


Agency Granted  
in full % Granted  


in part % Refused % Total


Department of Home Affairs 6,064 54 4,179 37 960 9 11,203


Services Australia 355 14 1,747 70 377 15 2,479


Department of Veterans’ Affairs 881 55 653 41 78 5 1,612


National Disability Insurance Agency 730 48 579 38 207 14 1,516


Administrative Appeals Tribunal 689 60 422 37 40 3 1,151


Department of Health 79 8 149 15 752 77 980


Australian Taxation Office 103 18 263 47 196 35 562


Australian Federal Police 36 7 341 71 105 22 482


Department of Defence 71 17 196 46 162 38 429


Australian Transaction Reports and Analysis Centre 15 4 268 65 127 31 410


Immigration Assessment Authority 212 77 46 17 19 7 277


Department of Foreign Affairs and Trade 21 9 99 41 120 50 240


Attorney-General’s Department 21 9 60 25 156 66 237


Australian Securities and Investments Commission 27 12 88 41 102 47 217


Australian Postal Corporation 62 33 8 4 120 63 190


IP Australia 41 22 138 75 6 3 185


Department of Infrastructure, Transport, Regional 
Development and Communications


28 15 100 55 53 29 181


Department of the Prime Minister and Cabinet 24 13 54 30 100 56 178


Department of Industry, Science, Energy and 
Resources 


26 16 62 37 79 47 167


Office of the Australian Information Commissioner 40 25 70 43 53 33 163


Top 20 9,525 42 9,522 42 3,812 17 22,859


Remaining agencies 441 18 1,025 42 978 40 2,444


Total 9,966 39 10,547 42 4,790 19 25,303
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Thirteen of the top 20 agencies refused access to 
documents in more instances than the average across 
all agencies (19%). Several agencies refused access 
in 50% or more cases, including Health, DFAT, AGD, 
Australian Post and PM&C. With the exception of 
Australia Post, these agencies process proportionally 
higher numbers of FOI requests for ‘other’ information. 
In some circumstances, the proactive publication of 
‘other’ information can reduce the need for requests 
for this type of information to be made under the 
FOI Act.


Use of exemptions
Table E.6 shows how Australian Government agencies 
and ministers claimed exemptions under the FOI 
Act when processing FOI requests in 2021–22. More 
than one exemption may be applied in processing an 
FOI request.


Exemptions were not claimed or were not relevant 
in relation to 13,749 FOI requests (54%) decided in 
2021–22 (compared to 60% in 2020–21 and 64% 
in 2019–20). The decrease may relate to the overall 
decrease in the number of FOI requests granted in full. 


Overall, there was very little change in the application 
of exemptions in 2021–22 when compared with 
previous years. The personal privacy exemption (s 47F) 
remains the most claimed exemption. It was applied 
in 39% of all FOI requests in which an exemption was 
claimed in 2021–22, slightly above the previous years’ 
38% (which was the same as in 2019–20 and 2018–19). 


The next most claimed exemptions were:


• s 47E – certain operations of agencies: 25%; up 
from 21% in 2020–21, and 20% in 2019–20


• s 37 – documents affecting enforcement of law 
and protection of public safety: 7%; a decrease 
compared to 2020–21 (8%), and 2019–20 and 
2018–19 (10%)


• s 47G – business: 6%; a 4% increase compared to 
2020–21


• s 47C – deliberative processes: 6%; down from 10% 
in 2020–21


• s 38 – documents to which secrecy provisions 
apply: 5%; slightly less than in the 3 previous 
financial years (6%).


Use of practical refusal
Section 24AB of the FOI Act sets out that a ‘request 
consultation process’ must be undertaken if a 
‘practical refusal reason’ exists (s 24AA). A practical 
refusal reason exists if the work involved in 
processing the FOI request would substantially and 
unreasonably divert the agency’s resources from its 
other operations or if it does not adequately identify 
the documents sought.


The request consultation process involves the agency 
sending a written notice to the applicant advising 
them that the agency intends to refuse the request and 
providing details of how they can consult the agency. 
The FOI Act imposes an obligation on the agency to 
take reasonable steps to help the applicant revise 
their request so that the practical refusal reason no 
longer exists.


Table E.7 provides information about how agencies 
and ministers engaged in request consultation 
processes under s 24AB of the FOI Act in 2021–22 
and the outcome of those processes.


Agencies sent 25% fewer notices of an intention to 
refuse an FOI request for a practical refusal reason 
in 2021–22 than in 2020–21, when 3,143 notices 
were sent. The reasons for this decrease included a 
decrease in the number of practical refusal notices 
issued by Home Affairs (1,230 notices in 2021–22, 
compared to 2,007 in 2020–21) and Services 
Australia (47 notices in 2021–22, compared to 132 
in 2020–21, a 64% decrease). The Department of 
Defence (Defence) also issued significantly fewer 
notices (52 in 2021–22, compared to 101 in 2020–21, 
a 49% decrease). 


Some agencies issued substantially more notices 
of an intention to refuse an FOI request for a 
practical refusal reason in 2021–22 than they did 
in 2020–21. For example, Health issued 171 notices 
in 2021–22, compared to 52 in 2020–21, a 229% 
increase. The NDIA issued 317% more notices in 
2021–22 (50) compared to 2020–21 (when 12 were 
issued). Both agencies received substantially more 
FOI requests in 2021–22 than in the previous year 
(Health received 98% more and the NDIA received 
107% more).
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Table E.6: Use of exemptions in FOI decisions in 2021–22


FOI Act 
reference Exemption Personal Other Total % of all exemptions 


applied


s 33 Documents affecting national security, defence or 
international relations 370 175 545 3


s 34 Cabinet documents 3 170 173 1


s 37 Documents affecting enforcement of law and 
protection of public safety 870 164 1,034 7


s 38 Documents to which secrecy provisions of enactments 
apply 675 125 800 5


s 42 Documents subject to legal professional privilege 196 211 407 3


s 45 Documents containing material obtained in 
confidence 42 235 277 2


s 45A Parliamentary Budget Office documents 0 4 4 –*


s 46 Documents disclosure of which would be contempt of 
Parliament or contempt of court 14 4 18 –*


s 47 Documents disclosing trade secrets or commercially 
valuable information 30 242 272 2


s 47A Electoral rolls and related documents 8 2 10 –*


s 47B Commonwealth-state relations 107 78 185 1


s 47C Deliberative processes 333 535 868 6


s 47D Financial or property interests of the Commonwealth 217 18 235 1


s 47E Certain operations of agencies 2,961 916 3,877 25


s 47F Personal privacy 4,840 1,228 6,068 39


s 47G Business 388 519 907 6


s 47H Research 6 5 11 –*


s 47J The economy 1 2 3 –*


* Denotes a figure less than 1% when rounded to nearest whole number.
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Three agencies issued high proportions of notices of 
an intention to refuse a request as a percentage of all 
the FOI requests they decided during 2021–22. The 
Australian Securities and Investments Commission 
issued practical refusal notices for 44% of the FOI 
requests it decided in 2021–22; PM&C for 43%; and 
DFAT for 32%.


In 2021–22, 54% of the FOI requests subject to a notice 
of intention to refuse a request were subsequently 
refused or withdrawn. This is an increase compared to 
the proportion refused or withdrawn in 2020–21 (48%), 
but a decrease when compared to 2019–20 (57%) and 
2018–19 (77%).


This higher proportion of FOI requests subsequently 
refused or withdrawn after a practical refusal notice is 
issued suggests that applicants may not have revised 
their FOI requests so they can be processed. It also 
raises the question whether applicants received 
sufficient assistance to revise the scope of their 
requests.


Home Affairs issued 52% of all notices of an intention 
to refuse a request for a practical refusal reason in 
2021–22 (1,230 notices). It subsequently processed 
623 or 51% of these requests (compared to 61% in 
2020–21). However, it is noted that in 2019–20, Home 
Affairs only processed 46% of requests after issuing a 
notice of intention to refuse a request for a practical 
refusal reason.


For all other agencies, the percentage of FOI requests 
subsequently processed after a practical refusal 
notice was issued was 40% (36% in 2020–21 and 
40% in 2019–20). This low rate indicates agencies’ 
consultation with applicants has not always been 
successful in removing the practical refusal reason. 


For example, some agencies subsequently processed 
proportionally fewer FOI requests after issuing a 
notice of an intention to refuse a request. These 
agencies included PM&C, which issued 76 notices 
and subsequently processed 14 requests (18%), NDIA 
(50 notices issued, 12 requests subsequently processed 
– 24%), the ATO (72 notices issued, 20 requests 
subsequently processed – 28%) and DFAT (72 notices 
issued, 24 requests subsequently processed – 31%).


Charges
Section 29 of the FOI Act provides that an agency 
or minister may impose charges in respect of FOI 
requests, except requests for personal information, and 
sets out the process by which charges are assessed, 
notified and adjusted. There is no charge for giving 
access to an individual’s own personal information. 
Charges can only be imposed for requests relating to 
‘other’ (that is, non-personal) information.


Table E.8 shows the amounts collected by the 20 
agencies that collected the most in charges under 
the FOI Act in 2021–22. These top 20 agencies are 
responsible for 93% of all charges collected by 
agencies and ministers under the FOI Act during the 
reporting period.


In 2021–22, agencies notified a total of $272,928 in 
charges with respect to 923 FOI requests, but collected 
only $75,537 (28% of the total notified). This difference 
is due to agencies exercising their discretion under 
s 29 of the FOI Act not to impose the whole charge, 
or applicants withdrawing their request and not 
paying the notified charge. Three agencies notified 
total charges of over $20,000 – Health ($53,865), AAT 
($41,797) and the Department of Agriculture, Water 
and the Environment (DAWE) ($22,557).


Table E.7: Use of practical refusal in 2021–22


Practical refusal processing step Personal Other Total %*


Notified in writing of intention to refuse request 1,278 1,075 2,353 –


Request was subsequently refused or withdrawn 646 635 1,281 54


Request was subsequently processed 632 440 1,072 46


* Percentage of the total number of notices advising of an intention to refuse a request for a practical refusal reason.
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Table E.8: Top 20 agencies by charges collected in 2021–22


Agency Requests 
received


Requests where 
charges notified


Total charges 
notified ($)


Total charges 
collected ($)


Department of Health 1,254 136 53,865 16,347


Department of Agriculture, Water and the Environment 176 81 22,557 10,315


Department of Education, Skills and Employment 185 49 17,933 7,819


Civil Aviation Safety Authority 86 27 8,407 4,039


Australian Pesticides and Veterinary Medicines Authority 28 18 6,169 3,635


Department of Home Affairs 14,644 318 10,158 3,360


Department of Industry, Science, Energy and Resources 189 29 5,957 3,066


Department of the Prime Minister and Cabinet 318 20 19,540 2,847


Department of Foreign Affairs and Trade 371 41 4,272 2,628


Australian Bureau of Statistics 34 2 2,827 2,387


Australian Trade and Investment Commission (Austrade) 28 5 2,261 2,144


Services Australia 4,627 44 10,626 2,047


Clean Energy Regulator 24 7 2,650 1,688


Australian Competition and Consumer Commission 49 10 2,652 1,319


Department of Infrastructure, Transport, Regional 
Development and Communications


225 15 4,982 1,297


Coal Mining Industry (Long Service Leave Funding) 
Corporation


4 1 1,125 1,125


Department of the Treasury 148 17 4,808 1,037


Tourism Australia 12 3 994 994


National Indigenous Australians Agency 25 16 9,848 989


Administrative Appeals Tribunal 1,505 4 41,797 954


Top 20 23,932 843 233,428 70,037


Remaining agencies 10,304 80 39,500 5,500


Total 34,236 923 272,928 75,537
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Agencies notified more in charges in 2021–22 than in 
the previous year, but collected less than in 2020–21. 
Charges notified in 2021–22 ($272,928) were 10% 
higher than in 2020–21, when $247,572 was notified. 
In 2021–22, agencies collected $75,537, 7% less than 
in 2020–21 when $81,353 was collected. Total charges 
notified and total charges collected have declined year 
on year since 2013–14, when $734,762 was notified and 
$239,628 was collected.


Time taken to respond to FOI 
requests
Under the FOI Act, agencies and ministers have 30 days 
to make a decision about an FOI request. The FOI Act 
allows for the timeframe to be extended in certain 
circumstances.3


If a decision is not made on an FOI request within the 
statutory timeframe (including any extension period), 
then s 15AC of the FOI Act provides that a decision 
refusing access is deemed to have been made. 
Nonetheless, agencies should continue to process a 
request that has been deemed to be refused.


In 2021–22, 70% of all FOI requests determined were 
processed within the applicable statutory timeframe: 
65% of all requests for personal information and 85% 
of all requests for non-personal information. This 
represents a significant reduction in the timeliness 
of decision making from 2020–21, when 77% of all 
requests were decided within time (76% of requests for 
personal information and 85% of requests for non-
personal information). It is worth noting that 2020–21 
was a year characterised by a decline in timeliness 
compared to previous years. For example, in 2019–20, 
79% of all requests were decided within time, and in 
2018–19 it was 83%.


The decline in overall timeliness in 2021–22 is the 
result of a significant reduction in the timeliness of 
processing requests for access to personal information. 
This decline in timeliness negatively impacts the 
rights of members of the public to access information, 


3 An agency may extend the period of time to make a decision by agreement with the applicant (s 15AA), or to undertake consultation 
with a third party (ss 15(6)-(8)). An agency can also apply to the Information Commissioner for more time to process a request 
when the request is complex or voluminous (s 15AB), or when access has been deemed to have been refused (ss 15AC and 51DA) or 
deemed to have been affirmed on internal review (s 54D). These extension provisions acknowledge there are circumstances when 
it is appropriate for an agency to take more than 30 days to process a request. When an agency has obtained an extension of time 
to deal with an FOI request and finalises the request within the extended time, the request is recorded as having been determined 
within the statutory timeframe.


including individuals seeking their own personal 
information. 


There was a small improvement in the timeliness of 
processing of requests for non-personal information – 
85% in 2021–22 compared to 84% in 2020–21.


The COVID-19 pandemic was viewed as a reason for 
some Australian Government agencies not being able 
to respond to FOI requests within statutory timeframes 
in 2019–20 and 2020–21. However, the impact of the 
pandemic may have played a lesser role in declining 
timeliness in 2021–22 than in the first 2 years of the 
pandemic. 


Services Australia explains that in 2021–22, it 
redirected FOI staff to process claims to support the 
Australian Government’s response to COVID-19 as well 
as Australian Government Disaster Recovery Payments, 
which impacted FOI processing timeframes.


Agencies have identified other factors impacting their 
ability to manage their FOI workloads in 2021–22. 
These include high staff turnover, difficulty recruiting 
staff (particularly experienced FOI practitioners), and 
the onboarding and training of new FOI staff who may 
be in other geographical locations. Another strong 
theme to emerge from agency comments is the 
increased complexity and volume in the FOI request 
caseload that is causing processing delays. 


Some agencies decided fewer than 50% of FOI 
requests within the statutory timeframes in 2021–22. 
These agencies included Sport Integrity Australia 
(17% decided within statutory timeframes), the 
Northern Australia Infrastructure Facility (18%), the 
Treasurer (25%), the Office of the Prime Minister (26%) 
and Home Affairs (45%). 


Because of the large number of FOI requests received 
by Home Affairs, it is worth noting that Home 
Affairs’ compliance with statutory timeframes was 
45% in 2021–22, which is well below the Australian 
Government average of 70%. This represents a 
decrease in timeliness compared to 2020–21 (62%), 
2019–20 (66%) and 2018–19 (74%). Home Affairs 
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decided only 41% of personal FOI requests within 
statutory timeframes, a decline in timeliness from 
2020–21 (61%) and 2019–20 (69%). In 2021–22, Home 
Affairs decided 68% of non-personal FOI requests 
within statutory timeframes, which represents an 
improvement on 2020–21 (65%) and 2019–20 (37%). 


Home Affairs advises that as part of its continuous 
improvement program, it balances its FOI resources 
more towards meeting the demand for non-personal 
information within statutory timeframes. This explains 
the improvement in timeliness for processing requests 
for non-personal information.


With respect to timeliness in processing requests for 
access to personal information, Home Affairs says 
the higher volume of these requests compared to 
the volume of requests that can be finalised using 
available resources contributed to an increasing 
proportion of requests for personal information 
on-hand and overdue.


There was an increase in the number of FOI requests 
decided more than 90 days over the applicable 
statutory period compared with previous years, to 
19%. This compares with 12% in 2020–21, 10% in 
2019–20, and 2% in 2018–19.


The main contributor to this increase was Home 
Affairs, which decided 4,701 requests more than 
90 days late – 1,453 more than in 2020–21. Services 
Australia also contributed to the overall decline by 
deciding 49 requests more than 90 days late – when 
only 2 decisions were outside the statutory processing 
period in 2020–21.


Home Affairs advises that the FOI requests decided 
more than 90 days outside of statutory timeframes 
were predominantly requests for access to personal 
information. In 2021–22, Home Affairs targeted its 
resources to meeting the demand for non-personal 
information within statutory timeframes. As a result, 
finalising the higher proportion of overdue requests 
for personal information, including those overdue by 
90 days or more, led to a higher proportion of requests 
for personal information being reported as finalised 
more than 90 days out of time.


A number of agencies that process large numbers of 
FOI requests (over 100) decided them all within the 
statutory time in 2021–22. These agencies include 
the IAA (277 requests decided), IP Australia (185), 
OAIC (163), the Department of Education, Skills and 
Employment (DESE) (111) and DAWE (105).


Table E.9: FOI request response times 2020–21 and 2021–22


2020–21 2021–22


Response time Personal Other Total % Personal Other Total %


Within applicable statutory timeframe 15,661 5,002 20,663 77 12,084 5714 17,798 70


Up to 30 days over applicable statutory 
timeframe


1,005 532 1,537 6 1,018 703 1,721 7


31–60 days over applicable statutory 
timeframe


414 190 604 2 450 186 636 3


61–90 days over applicable statutory 
timeframe


474 90 564 2 258 66 324 1


More than 90 days over applicable statutory 
timeframe


3,170 142 3,312 12 4,747 77 4,824 19


Total 20,724 5,956 26,680 99 18,557 6,746 25,303 100
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Table E.10: Response times greater than 90 days after expiry of applicable statutory period in 2021–22


Agency Total requests 
decided


FOI requests decided 
more than 90 days after 


statutory period


Proportion of FOI 
requests decided by 


agency or minister (%)


Australian Institute of Aboriginal and Torres Strait 
Islander Studies


3 3 100


Department of Home Affairs 11,203 4,701 42


Office of the Prime Minister 43 8 19


Australian Commission for Law Enforcement 
Integrity


13 2 15


Department of Foreign Affairs and Trade 240 36 15


Airservices Australia 21 1 5


Australian Federal Police 482 14 3


Australian National University 52 1 2


Services Australia 2,479 49 2


Department of the Prime Minister and Cabinet 178 1 1


Department of Defence 429 3 1


Attorney-General’s Department 237 1  –


Australian Taxation Office 562 1  –


Department of Health 980 1  –


Department of Veterans’ Affairs 1,612 1  –


National Disability Insurance Agency 1,516 1  –


Applications for amendment of 
personal records
Section 48 of the FOI Act confers a right on a person to 
apply to an agency or a minister to amend a document 
to which lawful access has been granted, when the 
document contains personal information about the 
applicant:


• that is incomplete, incorrect, out of date or 
misleading, and


• that has been used, is being used, or is available for 
use by the agency or minister for an administrative 
purpose.


In 2021–22, 11 agencies received 1,282 amendment 
applications (no applications were received by 
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ministers). This is a 56% increase in applications 
from 2020–21, when 820 amendment applications 
were received. This in turn follows a 14% increase in 
applications in 2020–21 compared to 2019–20, when 
717 applications were received, and a 7% increase in 
2019–20 over the previous year. 


The increase in amendment applications is largely 
due to increases in applications received by Home 
Affairs (up 58% in 2021–22, compared to 2020–21) 
and Defence (up 41% compared to 2020–21). Some 
agencies also received amendment applications when 
they did not receive them the previous year, such as 
the AAT, the ATO, the Department of Finance (Finance) 
and Health. 


Table E.11 compares the decision making for 
amendment applications during the reporting period 
with that of 2020–21. In 2021–22, a decision was made 
to amend or annotate a person’s personal record in 
91% of all decided applications; in 2020–21, it occurred 
in 88% of decisions. As Home Affairs accounted for 
93% of all amendment applications received, overall 
trends in amendment decision making are largely 
determined by decisions made by that department 
(which decided to amend or annotate personal records 
in 93% of the applications it decided).


Time taken to respond to 
amendment applications
An agency is required to notify an applicant of a 
decision on their application to amend personal 
records as soon as practicable, but in any case, not 
later than 30 days after the day the request is received, 
or a longer period as extended under the FOI Act.


In 2021–22, 91% of all amendment applications were 
decided within the applicable statutory timeframe, 
slightly higher than in 2020–21 and 2019–20 when 90% 
were decided within time. 


Internal review of amendment 
decisions
In 2021–22, 11 applications for internal review of 
amendment decisions were made (8 fewer than in 
2020–20, when 19 applications were made). Of these, 
9 applications were made to Home Affairs, one to 
Defence and one to the OAIC. Nine internal review 
decisions were made during the reporting year, 
compared to 20 in 2020–21. Of these, 5 decisions 
granted the requested amendment or annotation 
(56%) and 4 decisions were made refusing the 
requested alteration (44%). In 2020–21, 14 reviews 
granted the requested alteration or annotation (70%) 
and 6 refused the requested alteration (30%). 


Table E.11: Decisions on amendment applications


Decision 2020–21 % of total 2021–22 % of total % change*


Applications granted: amend record 598 77 1,023 83 71


Applications granted: annotate record 83 11 94 8 13


Applications granted: amend and 
annotate record 0 0 2 0 –†


Applications refused 93 12 107 9 15


Total decided 774 100 1,226 100 99


* Percentage increase or decrease compared with 2020–21.
† Less than 1% when rounded to nearest whole number.
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Disclosure logs
All Australian Government agencies and ministers 
subject to the FOI Act are required to maintain an FOI 
disclosure log on a website. The disclosure log lists 
information that has been released to FOI applicants, 
subject to some exceptions (such as personal or 
business information). Information about agency 
and ministerial compliance with disclosure log 
requirements has been collected since 2012–13.


Australian Government agencies reported 2,647 
new entries on disclosure logs during 2021–22. This 
included 2,090 new entries for which documents are 
available for download directly from the agency’s 
or minister’s website (79% of all new disclosure log 
entries), 38 new entries for which documents are 
available from another website (1% of all new entries), 
and 519 new entries for which the documents are 
available by another means, usually upon request 
(20% of all new listings).


The total number of new entries published on 
disclosure logs in 2021–22 is 7% higher than 2020–21, 
when 2,480 new entries were added. This increase 
is significant given there was a 5% reduction in the 
number of FOI requests decided in 2021–22.


There was a decrease in the proportion of new 
documents that members of the public can access 
directly from agency websites: 79% in 2021–22, 
compared to 83% in 2020–21. However, more 
documents were made directly available to the public 
when compared to 2019–20, when only 75% of all new 
entries were made available in this way. 


In September 2021, the OAIC published the Disclosure 
log desktop review based on a review of 38 agency 
disclosure logs in October 2019, with a further review 
of the same agencies’ disclosure logs in March 2021 to 
allow for a longitudinal review of compliance. These 
reviews found:


• Most agencies are largely compliant with their 
disclosure log obligations. 


• Some agencies require members of the public to 
contact them for access to documents on their 
disclosure logs.


• Some agencies do not provide a clear description 
of the released documents, which makes it difficult 


4 Home Affairs made documents directly available for download by the public with respect to 1,084 of the 1,085 new entries to its 
disclosure log in 2021–22.


for members of the public to search for and identify 
what the documents contain and whether to 
request access. 


Part 14 of the FOI Guidelines (Disclosure Log) was 
updated in March 2022. Part 14.7 emphasises the 
Information Commissioner’s better practice view 
that all documents released in response to an FOI 
request should be made available for download from 
the agency’s or minister’s disclosure log or another 
website, unless it is not possible to upload documents 
due to technical impediments, such as the size of 
the file or the need for specialist software to view the 
documents. The Information Commissioner considers 
this approach to be consistent with the objects of 
the FOI Act, which include that functions and powers 
under the Act are to be performed and exercised, as 
far as possible, to facilitate and promote public access 
to information, promptly and at the lowest reasonable 
cost. 


Some agencies that added more than 10 new 
entries to their disclosure log in 2021–22 made all 
released documents available for direct download 
from the agency’s website, or from another website. 
These agencies include Health (120), DISER (96), the 
Department of Infrastructure, Transport, Regional 
Development and Communications (DITRDC) (81), 
DAWE (76), DFAT (50), the AFP (39), The Treasury (35), 
the ATO (31), the Australian Communications and 
Media Authority (30), Finance (20), the OAIC (20), the 
Future Fund Management Agency (16), the Department 
of Social Services (13), the Gene Technology Regulator 
(11), Norfolk Island Regional Council (11) and the Office 
of the eSafety Commissioner (11).4 


In 2021–22, agencies and ministers reported a total of 
77,954 unique visitors to disclosure logs and 210,452 
page views, which represents a 47% increase in unique 
visitors since 2020–21, and a 66% decrease in total 
page views compared with 2020–21. The substantial 
decrease in total page views is largely due to decreases 
in page views reported by DITRDC (2,074 in 2021–22, 
compared with 610,187 in 2020–21) and Home Affairs 
(163,333 in 2021–22, compared with 230,565 in 
2020–21). Last year’s annual report noted that in some 
instances, an abnormally high number of page views 
can be caused by non-human (‘bot’) traffic.
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Review of FOI decisions
Under the FOI Act, an applicant who is dissatisfied with 
the decision of an agency or minister on their initial 
FOI request has a number of avenues of review. The 
applicant can seek internal review with the agency 
or minister (except if the FOI request is deemed to 
have been refused because a decision has not been 
made within the statutory timeframe) or external 
merits review by the Information Commissioner (IC 
review). Information Commissioner decisions under 
s 55K are reviewable by the AAT. AAT decisions may be 
appealed on a question of law to the Federal Court. In 
addition, an applicant can complain at any time to the 
Information Commissioner about an agency’s actions 
under the FOI Act.


Third parties who have been consulted in the FOI 
process also have review rights if an agency or minister 
decides to release documents contrary to their 
submissions. Consultation requirements apply for 
state governments (s 26A), commercial organisations 
(s 27) and private individuals (s 27A).


Internal review
Although there is no obligation to do so, the 
Information Commissioner recommends and 
encourages FOI applicants to apply for an internal 
review before applying for IC review.


In 2021–22, 954 applications were made for an internal 
review of FOI decisions, 7% less than in 2020–21 
(when 1,026 internal review applications were made). 
In 2021–22, 4% of all FOI requests determined led to 
applications for internal review, the same proportion 
as in 2020–21 and slightly more than in 2019–20 when 
it was 3%.


The decline in internal review applications in 2021–22 
was driven by a 62% decrease in applications to 
Home Affairs (which received 116 internal review 
applications, down from 312 the previous year). 
Home Affairs attributes this decrease to an increase in 
non-personal FOI requests being granted in full and 
the high proportion of personal FOI requests being 
decided outside statutory timeframes (an applicant 
cannot seek internal review of a decision made outside 
the statutory timeframe).


Of the 954 applications for an internal review, 328 
(34%) were for review of decisions made in response 


to requests for personal information and 626 (66%) 
were for review of decisions on other information 
requests. On the basis that 73% of all FOI decisions 
made in 2021–22 related to requests for access to 
personal information (and 45 of those requests were 
granted in full), this indicates that FOI applicants 
seeking access to personal information are less likely 
to seek internal review than those seeking to access 
‘other’ (non-personal) information.


Agencies finalised 965 decisions on internal review in 
2021–22, almost the same number as in 2020–21 (968). 
Of these:


• 565 (59%) affirmed the original decision


• 87 (9%) set aside the original decision and granted 
access in full


• 203 (21%) granted access in part


• 30 (3%) granted access after deferment


• 7 (1%) granted access in another form


• 16 (2%) resulted in lesser access 


• 40 (4%) were withdrawn by applicants without 
concession by the agency


• 17 (2%) reduced the charges levied.


IC review applications
Table E.12 provides a breakdown by agency of IC review 
applications received in 2021–22. In total, there were 
1,995 applications for IC review (up 63% from 1,224 
in 2020–21). This represents a substantial increase in 
the number of IC reviews received by the OAIC and the 
largest yearly increase since the OAIC was established 
in 2010. One of the causes of this significant increase 
was a large increase in IC review applications relating 
to decisions deemed to have been refused by Home 
Affairs because statutory timeframes had not been met. 
Of the 1,022 review applications made in which Home 
Affairs was the respondent in 2021–22, 885 involved 
deemed access refusals.


As has been stated in past annual reports, it is generally 
the agencies receiving the most FOI requests that 
have the most IC review applications lodged against 
their decisions. In 2021–22, 16 of the 20 agencies 
in Table E.12 (the top 20 by IC reviews received) are 
also in the top 20 agencies for the number of FOI 
requests received. 
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Table E.12: Top 20 agencies by IC review applications received


Agency/minister FOI requests 
received


Access grant 
applications


Access refusal 
applications


Total IC review 
applications


% of FOI 
requests


Department of Home Affairs 14,644 6 1,016 1,022 7


Services Australia 4,627 – 116 116 3


Department of Health 1,254 1 62 63 5


National Disability Insurance Agency 1,884 1 53 54 3


Australian Federal Police 492 1 51 52 11


Department of Defence 530  – 50 50 9


Department of Foreign Affairs and Trade 371  – 50 50 13


Department of Veterans’ Affairs 1,785  – 42 42 2


Department of Industry, Science, Energy and 
Resources


189 1 30 31 16


Department of the Prime Minister and Cabinet 318  – 25 25 8


Australian Taxation Office 804  – 24 24 3


Office of the Australian Information 
Commissioner


307  – 24 24 8


Federal Court of Australia 95  – 23 23 24


Department of Infrastructure, Transport, 
Regional Development and Communications


225  – 21 21 9


Australian Securities and Investments 
Commission


283 2 18 20 7


Commonwealth Ombudsman 152  – 18 18 12


Administrative Appeals Tribunal 1,505  – 18 18 1


Attorney-General’s Department 278  – 15 15 7


Department of Social Services 163  – 15 15 9


Australian Public Service Commission 96  – 12 12 13


Subtotal 30,002 12 1,683 1,695 6


Remaining agencies/ministers 4,234 11 249 300 1


Total 34,236 23 1,932 1,995 6
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However, some agencies in Table E.12 have 
comparatively few IC review applications lodged 
against their decisions when expressed as a 
percentage of the total number of FOI requests they 
receive. These agencies include Services Australia (3%), 
the NDIA (3%), the ATO (3%), Veterans’ Affairs (2%) 
and the AAT (1%). These agencies all receive a large 
proportion of FOI requests seeking access to personal 
information and, with the exception of the ATO, have 
proportionally low access refusal rates. 


Some agencies are the subject of a comparatively large 
number of IC review applications when expressed as a 
percentage of the total FOI requests they receive. These 
agencies include the Federal Court of Australia (24%), 
DISER (16%), the Australian Public Service Commission 
(APSC) (13%), DFAT (13%), the Commonwealth 
Ombudsman (12%) and the AFP (11%). With the 
exception of the Commonwealth Ombudsman and 
AFP, these agencies are characterised by higher 
proportions of ‘other’ (non-personal) FOI requests, 
which are generally accepted as being more complex 
and more likely to be subject to a wider range of 
exemptions under the FOI Act. 


There was a 37% increase in the number of IC reviews 
finalised by the OAIC in 2021–22 (1,392), compared to 
2020–21 (when 1,018 were finalised).


In 2021–22, 1,289 IC reviews (93% of the total) were 
finalised without a formal decision being made under 
s 55K of the FOI Act. This compares to 95% in 2020–21, 
94% in 2019–20 and 91% in 2018–19.


In 2021–22, 190 IC reviews were declined under 
s 54W(a) (lacking in substance, failure to cooperate or 
lost contact) compared to 117 in 2020–21. There were 
69 IC reviews declined under s 54W(b) (decision to be 
considered by the AAT) compared to 139 in 2019–20. 
The total number of IC review applications declined 
under s 54W5 of the FOI Act fell as a percentage of 
all IC reviews finalised: in 2021–22, 259 IC reviews 
were declined (19% of the total) compared to 25% in 
2020–21, 31% in 2019–20 and 30% in 2018–19.


5 Section 54W of the FOI Act contains a number of grounds under which the Information Commissioner may decide not to undertake 
an IC review or not to continue to undertake an IC review.


In total, 659 IC reviews were closed under s 54R as 
withdrawn, an increase from 266 in 2020–21. Of 
these, 479 were finalised following a revised decision 
to provide access under s 55G of the FOI Act. Of the 
479 IC reviews finalised under s 54R, 445 involved a 
deemed access refusal decision.


Of the 1,392 IC review applications finalised in 
2021–22, 4% were declined under s 54W(a)(i) (frivolous, 
vexatious, misconceived, lacking in substance or 
not made in good faith), 9% were declined under 
s 54W(a)(ii) (failure to cooperate), 1% were finalised 
under s 54W(a)(iii) (lost contact), and 5% under 
s 54W(b) (allow to go direct to the AAT).


In 2021–22, the Information Commissioner, acting 
FOI Commissioner and FOI Commissioner together 
made 103 decisions under s 55K of the FOI Act. In 
57 decisions (55%), they affirmed the decision under 
review; in 36 (35%) they set aside the reviewable 
decision; and in 10 (10%) they varied the decision. 
Of the 57 decisions that affirmed the decision 
under review, 54 (95%) were access refusals and 
3 were access grants. In 2020–21, the Information 
Commissioner affirmed 46% of decisions, set aside 
41% and varied 13%.


Ten of the decisions affirmed (18%) had been revised 
by the agency or minister under s 55G of the FOI Act 
during the IC review to give greater access to the 
documents sought. This was also the case with 14 of 
the 36 decisions that were set aside (39%) and 2 of the 
10 varied decisions (20%). 


The percentage of applications received by the OAIC 
that were out of jurisdiction or invalid decreased from 
28% of all applications in 2020–21 to 23% in 2021–22.
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Table E.13: Information Commissioner review outcomes


Information Commissioner decisions 2020–21 % of 2020–21 
total 2021–22 % of 2021–22 


total


Section 54N – out of jurisdiction or invalid 285 28 314 23


Section 54R – withdrawn 266 26 659 47


Section 54R – withdrawn/conciliated 143 14 39 3


Section 54W(a)(i) – frivolous, vexatious, misconceived, 
lacking in substance, or not in good faith


61 6 50 4


Section 54W(a)(ii) – failure to cooperate 51 5 131 9


Section 54W(a)(iii) – lost contact 5 –* 9 1


Section 54W(b) – refer AAT 139 14 69 5


Section 54W(c) – failure to comply – – – –


Section 55F – set aside by agreement 1 –* 1 –*


Section 55F – varied by agreement 13 1 5 –*


Section 55F – affirmed by agreement – – – –


Section 55G – substituted – – – –


Section 55K – affirmed by IC 25 3 57 4


Section 55K – set aside by IC 22 2 36 3


Section 55K – varied by IC 7 1 10 1


Section 89M(2)(b) – refuse to consider – – 12 1


Total 1,018 100 1,392 100


* Denotes a figure of less than 1% when rounded to nearest whole number.


154
183







OAIC Annual report 2021–22


Administrative Appeals Tribunal 
review
An application can be made to the AAT for review of 
the following FOI decisions:


• a decision of the Information Commissioner under 
s 55K


• an IC reviewable decision (that is, an original 
decision or an internal review decision), but only 
if the Information Commissioner decides, under s 
54W(b), that the interests of the administration of 
the FOI Act make it desirable that the IC reviewable 
decision be considered by the AAT directly.


In 2021–22, 58 applications for review of FOI decisions 
were made to the AAT. This is a 19% decrease from 
2020–21, when 72 applications were made to the AAT.


Table E.14 provides a breakdown, by agency, of 
applications to the AAT in relation to FOI decisions in 
2021–22. This data has been provided by the AAT.


In 2021–22, 4 agencies sought review in the AAT of 
decisions made by the Information Commissioner 
under s 55K of the FOI Act. The AFP, DAWE, 
Veterans’ Affairs and Services Australia each made 
one application. 


Ninety-five applications remained outstanding with the 
AAT at the end of 2021–22. This is an 8% decrease on 
the number of applications outstanding at the end of 
2020–21 (103).


Table E.15 shows the outcome of the 66 FOI reviews 
finalised by the AAT in 2021–22, compared to the 
previous reporting year. The AAT provided this data.


Of the 66 FOI reviews finalised by the AAT, 25 (33%) 
resulted in written decisions in 2021–22. The AAT 
affirmed the decision under review in 17 of the 
25 decisions (68%), while 8 were varied or set 
aside (32%). 


Three of the 66 reviews finalised by the AAT in 2021–22, 
involved applications made by agencies against 
decisions made by the Information Commissioner 
under s 55K of the FOI Act. One of the decisions under 
review was affirmed, one was varied/set aside, and one 
was withdrawn. 


Table E.14: AAT review by agency (respondent)


Respondent Applications


National Disability Insurance Agency 11


Office of the Australian Information 
Commissioner


9


Services Australia 5


Department of Home Affairs 4


Department of Foreign Affairs and Trade 3


Australian Prudential Regulation Authority 2


Australian Taxation Office 2


Department of Agriculture, Water and the 
Environment


2


Department of Veterans’ Affairs 2


Department of the Treasury 2


Administrative Appeals Tribunal 1


Attorney-General’s Department 1


Australian Federal Police 1


Australian Sports Commission 1


Bureau of Meteorology 1


Comcare 1


Department of Defence 1


Department of Finance 1


Department of Health and Aged Care 1


Minister for Department of Home Affairs 1


Office of the Prime Minister of Australia 1


Sport Integrity Australia 1


Other (appeals by agencies against 
IC review decisions)


4


Total 58
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Impact of FOI on agency 
resources
To assess the impact on agency resources of their 
compliance with the FOI Act, agencies are asked to 
estimate the hours staff spent on FOI matters and the 
non-labour costs directly attributable to FOI, such as 
legal and specific FOI training costs. Agencies submit 
these estimates annually. Agency estimates may also 
include FOI processing work undertaken on behalf of 
a minister’s office.


Agencies are also asked to report their costs of 
compliance with the IPS. To facilitate comparison 
with information in previous annual reports, IPS 
costs are not included in this analysis of the cost of 
agency compliance with the FOI Act, but are discussed 
separately below.


The total reported cost attributable to processing FOI 
requests in 2021–22 was $64.56 million, a 5% increase 
over the previous financial year’s total of $61.48 million. 
This reverses the 4% decrease in total costs attributable 


to processing FOI requests in 2020–21. In previous 
reporting years, there were year-on-year increases 
in costs attributable to processing FOI requests. For 
example, in 2019–20, there was a 7% increase over the 
previous financial year’s total of $59.9 million.


The 5% increase in total costs occurs in the context of a 
2% decrease in the number of FOI requests received by 
Australian Government agencies in 2021–22 and a 5% 
decrease in the number of FOI requests decided. The 
increase in the total cost of administering FOI is the 
result of a significant increase in non-labour costs. 


The total staff hours devoted to FOI was very much the 
same in 2021–22 (851,290 hours) as it was in 2020–21 
(855,498 hours), which is less than a 1% decrease in 
hours worked.


The average staff days for each FOI request received in 
2021–22 was the same as in 2020–21: 3.3 days.


Despite this, in 2021–22, the average cost for each 
request decided was $2,551 compared with $2,305 
in 2020–21, an 11% increase. As noted above, the 
increase in FOI processing costs is the result of 


Table E.15: Outcomes of FOI reviews finalised by the AAT


AAT outcomes Number in 
2020–21


% of total 
2020–21


Number in 
2021–22


% of total 
2021–22


Affirmed by consent – – – –


Varied/set aside/remitted by consent 3 7 5 8


Dismissed by consent 2 4 19 29


Withdrawn by applicant 21 46 10 15


Decision affirmed 3 7 17 26


Decision varied/set aside 6 13 8 12


Dismissed by AAT – frivolous or vexatious/fail to 
comply with direction


– – – –


Dismissed – no application fee paid – – – –


Dismissed – non-reviewable decision 11 24 7 11


Total 46 101* 66 101*
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non-labour costs associated with FOI work (see 
Table E.19).


Table E.16 sets out the average cost per FOI request 
determined (granted in full or in part, or refused) for 
the past 5 years.


Table E.16: Average cost per request determined


Year Requests 
determined


Total cost  
($)


Average cost 
per request 


determined ($)


2021–22 25,303 64,559,530 2,551


2020–21 26,680 61,484,795 2,305


2019–20 29,358 63,906,111 2,177


2018–19 30,144 59,844,953 1,985


2017–18 31,674 52,186,179 1,648


Staff costs
All agencies are asked to supply information about 
staff resources allocated to FOI.


Table E.17: Total FOI staffing across all Australian 
Government agencies


Staffing 2018–19 2019–20 2020–21 2021–22 % 
change*


Total staff 
hours 840,803 893,564 855,498 851,290 –†


Total staff 
years 420.4 446.8 427.75 425.65 –†


* Percentage change from 2020–21 to 2021–22.


† Percentage involves a less than 1% decline in total staff hours.


6 Because salary levels differ between agencies, median salary levels have been used. These were published by the Australian Public 
Service Commission in its APS Remuneration Report 2021. These median levels are as at 31 December 2021.


7 APS Level 5 base salary median.
8 SES Band 1 base salary median.
9 EL1 base salary median.
10 APS 3 base salary median.
11 EL 2 base salary median.
12 APS 3 base salary median.


Agencies provide estimates of the number of staff 
hours spent on FOI to enable the calculation of 
salary costs (and additional 60% related costs, which 
cover overheads such as computers, electricity 
and stationery), directly attributable to FOI request 
processing. 


A summary of staff costs is provided in Table E.18, 
based on information provided by agencies and 
ministers, and calculated using the following median 
base annual salaries from APSC public information:6


• FOI contact officer (officers whose duties included 
FOI work) – $82,0597


• other officers involved in processing requests:


• Senior Executive Service (SES) officers (or 
equivalent) – $211,3958


• Australian Public Service (APS) level 6 and 
executive levels (EL) 1 to 2 – $119,6519


• APS levels 1 to 5 – $66,56310


• minister’s office:


• minister and advisers – $148,31511


• minister’s support staff – $66,563.12


Total estimated staff costs in 2021–22 were 
$60.56 million, 3% more than in 2020–21. However, in 
2020–21, there was a 5% decrease in total estimated 
staff costs compared to the previous year, so this year’s 
estimated staff costs are still less than those reported 
in 2019–20 ($61.7 million).


While there was a significant decrease in staff costs 
associated with ministers’ support staff, and a smaller 
decrease in costs for APS level 1 to 5 staff, this was 
offset by the significant increase in SES costs in 
2021–22.
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Non-labour costs
Non-labour costs directly attributable to FOI are 
summarised in Table E.19, including the percentage 
change from the previous financial year. 


The total non-labour costs in 2021–22, were 
$4 million,13 which is 42% higher than the previous 
financial year ($2.8 million).


The most significant increases in non-labour costs in 
2021–22 relate to legal costs, in particular, litigation 
costs (up 66% on the previous year), but also general 
legal advice costs (up 30% on 2020–21). ‘Other’14 costs 
increased 29% in 2021–22 compared to 2020–21. 


The high litigation costs were incurred primarily 
by Services Australia ($341,353, up from $65,673 in 
2020–21 – a 420% increase), Home Affairs ($258,654, 
up from $118,715 in 2020–21 – an 118% increase), 
the NDIA ($186,638, up from $95,529 in 2020–21 – a 
95% increase), the ATO ($161,461, up from $11,569 
in 2020–21 – a 1,296% increase), PM&C ($159,802, up 
from $104,797 – a 52% increase), DAWE ($156,783, 
up from $44,918 in 2020–21 – a 249% increase) and 
AGD ($133,474, up from $28,940 in 2020–21 – a 361% 
increase).


13 $3,998,764.
14 Other costs include costs not included in the other reporting categories. 
15 Due to rounding, percentages in this paragraph total 71%.


PM&C advises that its increased litigation costs in 
2021–22 are the result of a matter in the AAT, while 
DAWE says it experienced an increase in AAT appeals in 
2021–22.


Data provided by the AAT (Table E.14) indicates that 
some of these legal and litigation expenses may be 
partly due to new applications relating to FOI decisions 
in 2021–22.


The High Court of Australia, although incurring high 
litigation costs in 2021–22 ($160,243), had a 37% 
decrease in litigation costs compared to 2020–21 
($256,180).


Training costs reflect training provided to new FOI staff 
and ongoing training for existing staff. Training costs 
were $293,624 in 2021–22, which was 6% higher than in 
2020–21 (a year in which training costs increased by 64%). 


Four agencies accounted for 70%15 of the training costs 
incurred in 2021–22: Defence ($154,175 – 53% of the 
total amount spent on FOI training during the year), 
AEC ($25,000 – 9% of the total training spend), Home 
Affairs ($13,737 – 5% of the total) and the Australian 
Broadcasting Corporation (ABC) ($12,671 – 4% of the 
total).


Table E.18: Estimated staff costs for FOI work in 2021–22 compared to 2020–21


Type of staff Staff years 
2020–21


Total staff costs 
2020–21 ($)


Staff years 
2021–22


Total staff costs 
2021–22 ($)


Total staff costs  
(% change) 


FOI contact officers 318.4 40,616,061 317.7 41,716,761 3


SES 13.7 4,453,306 15.6 5,272,868 18


APS 6 and EL 1–2 43.3 8,018,880 42.5 8,142,873 2


APS 1–5 50.9 5,315,641 48.5 5,165,715 –3


Minister and advisers 1.0 225,714 1.0 228,524 1


Minister’s support staff 0.5 47,621 0.3 34,027 –29


Total 427.8 58,677,223 425.6 60,560,767 3
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Defence explains that in 2021–22 it invested more 
in training new and existing accredited FOI decision 
makers and staff processing FOI requests as part of 
their duties. The department says this has resulted 
in more efficient processing of FOI requests due to a 
better understanding of the FOI Act.


The AEC said that its increased expenditure on training 
reflects the engagement of new staff, as well as training 
undertaken in response to OAIC recommendations. 
The ABC states that in 2021–22 it prioritised internal 
FOI training and the costs reported reflect external fees 
incurred. 


As can be seen from Table E.19, there was a 3% 
decrease in ‘other’ general administrative costs, 
such as printing and postage, in 2021–22. General 
administrative costs in 2020–21 were 31% less 
than the previous year. Decreases in expenditure 
for this category may reflect a general decline in 
the number of people requiring documents to be 
printed and sent to them, increased efficiencies in 
the use of digital technology and the greater use of 
digital communication due to movement restrictions 
imposed by the COVID-19 pandemic.


‘Other’ costs increased 29% in 2021–22 compared 
to the previous year. However, it appears that in 
some instances agencies have incorrectly entered 


expenditure on contractors performing FOI functions 
against this category instead of including this 
expenditure as staff costs. 


Average cost per FOI request
The average number of staff days for each FOI request 
received in 2021–22 was 3.3 days, which is the same as 
in 2021–22, but higher than the average of 2.9 days in 
2019–20. 


As in previous years, the average staff days per FOI 
request differed significantly across agencies, from 
0.013 (the Australian Charities and Not-for-Profits 
Commission and the Office of the Official Secretary to 
the Governor-General) to 24 days (National Archives 
of Australia).


In the previous reporting period, Defence had the 
highest average staff days per request (19), but this 
year that figure has reduced to 14 days on average. 
Defence advises that it revised how it calculates the 
number of staff hours taken to process FOI requests, 
which has resulted in a significant decrease in the 
estimated hours spent by officers whose duties do not 
include FOI work. 


The overall average cost per request received was 
$1,886, a 7% increase on the previous financial year’s 
average of $1,766.


Table E.19: Identified non-labour costs of FOI in 2021–22 compared to 2020–21


Costs 2018–19 2019–20 2020–21 2021–22 % change from 
2020–21 to 2021–22


General legal advice costs 1,517,125 719,718 834,454 1,087,999 30


Litigation costs 414,635 911,551 1,254,301 2,077,876 66


Total legal costs 1,931,760 1,631,269 2,088,755 3,165,875 52


General administrative costs 144,140 136,634 94,678 91,920 –3


Training 385,745 168,339 276,042 293,624 6


Other 263,206 242,585 348,097 447,345 29


Total 2,724,851 2,178,827 2,807,572 3,998,764 42
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The average cost per request received also differed 
significantly across agencies, from $7 (Australian 
Charities and Not-for-Profits Commission) to $32,387 
(the High Court of Australia). 


Generally, the agencies with the highest average cost 
per request are small agencies that do not receive 
many FOI requests. As a result, they do not have the 
opportunity to develop the processing efficiencies that 
agencies with higher volumes of FOI requests do.


Impact of the Information 
Publication Scheme on agency 
resources
Agencies are required to provide information about the 
costs of meeting their obligations under the IPS.


The total reported cost attributable to compliance 
with the IPS in 2021–22 was $979,011, 1% less than 
in 2020–21 ($990,278). It is worth noting that the 


total reported cost attributable to IPS compliance in 
2020–21 was 20% less than the previous year. 


Staff costs
Table E.21 shows the total reported IPS staffing across 
Australian Government agencies compared to last year.


Table E.20: Agencies with average cost per FOI request greater than $10,000


Agency Requests  
received


Average cost per 
request ($)


High Court of Australia 5 32,387


Northern Australian Infrastructure Facility 4 15,066


Professional Services Review 5 14,682


Sport Integrity Australia 10 13,880


Australian Nuclear Science and Technology Organisation 4 13,476


National Museum of Australia 2 12,982


Export Finance and Insurance Corporation 2 12,509


National Archives of Australia 13 12,215


Australian Transport Safety Bureau 19 12,077


Office of the Registrar of Indigenous Corporations 6 11,968


Grains Research and Development Corporation 3 10,656


Table E.21: Total IPS staffing 2020–21 and 2021–22


Staffing 2020–21 2021–22 % change


Staff numbers: 75–100% 
time on IPS matters


5 7 40


Staff numbers: less than 
75% time on IPS matters


223 275 23


Total staff hours 14,879 14,575  –2


Total staff years 7.4 7.3  –1
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Table E.22: Estimated staff costs in relation to the IPS in 2021–22


Type of staff* Staff years Salary costs Related costs (60%) Total staff costs


IPS contact officers 6.8 358,092 537,139 895,231


SES 0.03 3,721 5,581 9,301


APS 6 and EL 1–2 0.2 14,128 21,193 35,321


APS 1–5 0.3 10,948 16,422 27,371


Total 7.3 386,890 580,334 967,224


* IPS contact officers are officers whose usual duties include IPS work. The other rows cover other officers involved in IPS work.


Non-labour IPS costs
Reported IPS non-labour costs for all agencies totalled 
$11,787 in 2021–22, a 197% increase compared to 
2020–21, when this was $3,973. Only 5 agencies (of the 
more than 250 agencies required to maintain an IPS 
entry) reported any expenditure on their IPS during 
2021–22. 


Three agencies reported a total of $665 on general 
administrative costs associated with IPS compliance. 
No agencies reported any expenditure on general 
legal advice, litigation, or ‘other costs’ associated with 
their IPS. Three agencies reported expenditure on IPS 
training – the Productivity Commission ($7,162), the 
Office of the Official Secretary to the Governor-General 
($2,200) and IP Australia ($1,760).
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Appendix F: Shortened forms


Shortened form Expanded term


AAO Administrative Arrangements Order


AASB Australian Accounting Standards Board


AAT Administrative Appeals Tribunal


ABC Australian Broadcasting Corporation


ABS Australian Bureau of Statistics


ACCC Australian Competition and Consumer Commission


ACCCE Australian Centre to Counter Child Exploitation


ACT Australian Capital Territory


ADJR Act Administrative Decisions (Judicial Review) Act 1977


AEC Australian Electoral Commission


AFP Australian Federal Police


AGD Attorney-General’s Department


AGS Australian Government Solicitor


AHRC Australian Human Rights Commission


AIAC Association of Information Access Commissioners 


AIC Act Australian Information Commissioner Act 2010


AICmr Australian Information Commissioner


APP Australian Privacy Principle


APPA Asia Pacific Privacy Authorities


APS Australian Public Service


APSC Australian Public Service Commission


ATO Australian Taxation Office


AustLII Australasian Legal Information Institute
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Shortened form Expanded term


Australian Government 
Agencies Privacy Code


Privacy (Australian Government Agencies – Governance) Code 2017


CDR Consumer Data Right


CDR Rules Competition and Consumer (Consumer Data Right) Rules 2020


CII Commissioner-initiated investigation


COAG Council of Australian Governments


CSS Commonwealth Superannuation Scheme


Defence Department of Defence


DESE Department of Education, Skills and Employment


DEW Department for Environment and Water (South Australia)


DFAT Department of Foreign Affairs and Trade


DISER Department of Industry, Science, Energy and Resources


DITRDC Department of Infrastructure, Transport, Regional Development and Communications


DP-REG Digital Platform Regulators Forum


EA Enterprise Agreement


EDR scheme External dispute resolution scheme


EL Executive Level


EOT extension of time


EU European Union


Finance Department of Finance


FOI freedom of information


FOI Act Freedom of Information Act 1982


FOI Commissioner Freedom of Information Commissioner


FRR Public Governance, Performance and Accountability (Financial Reporting) Rule 2015


FTE full-time equivalent
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Shortened form Expanded term


GPA Global Privacy Assembly


GPEN Global Privacy Enforcement Network


GST Goods and Services Tax


Health Department of Health


Home Affairs Department of Home Affairs 


IC Information Commissioner


ICO UK Information Commissioner’s Office


ICON Information Contact Officers Network


ICT Information and communications technology


IEWG International Enforcement Working Group


Information Commissioner Australian Information Commissioner, within the meaning of the Australian Information 
Commissioner Act 2010


IAID International Access to Information Day


IPS Information Publication Scheme 


KC King’s Counsel


KMP key management personnel


MOU memorandum of understanding


NCSRA National Cancer Screening Register Act


NDB Notifiable Data Breaches


NDB scheme Notifiable Data Breaches scheme


NDIA National Disability Insurance Agency


OAIC Office of the Australian Information Commissioner


OCF OAIC Consultation Forum


ODC OAIC Diversity Committee


PAW Privacy Awareness Week
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Shortened form Expanded term


PGPA Act Public Governance, Performance and Accountability Act 2013


PGPA Rule Public Governance, Performance and Accountability Rule 2014


PIA privacy impact assessment


PM&C Department of Prime Minister and Cabinet


PNR passenger name record


Privacy Act Privacy Act 1988


PSS Public Sector Superannuation Scheme


PSSap Public Sector Superannuation Scheme accumulation plan


RAC Regulatory Action Committee


RDR reduced disclosure requirements


ROU right of use


SDO Service Delivery Office


SES Senior Executive Service


TAP Talking about performance


Telecommunications Act Telecommunications Act 1997


TPP Territory Privacy Principle


TSRA Torres Strait Regional Authority


Veterans’ Affairs Department of Veterans’ Affairs


WHS Act Work Health and Safety Act 2011
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Appendix G: Correction of material errors 


The errors to be corrected in the Office of the Australian Commissioner Annual Report 2020–21 are listed below.


1. On page 73, in Figure 3.1: OAIC workforce, the number of staff ‘136’ is replaced by ‘138’. 


2. On page 74, Table 3.2 is deleted and replaced with: 


 Classification Male Female Full time Part time Casual Ongoing Non-
ongoing Total


Statutory office holder 0  1  1 0 0 0  1  1 


SES 2 0  1  1 0 0  1 0  1 


SES 1 2  1  3 0 0  1  2  3 


EL 2 ($125,218–$142,904)  4  19  14  8  1  20  3  23 


EL 1 ($107,804–$115,318) 15  26  34  6 0  32  8  40 


APS 6 ($85,541–$94,197) 10  29  31  8 0  35  4  39 


APS 5 ($77,575–$82,011)  6  21  25  2 0  22  5  27 


APS 4 ($69,583–$73,935) 1 0  2 0 0  1  1  2 


APS 2 ($54,584-$58,911) 0  2 0  2 0 0  2  2 


Total 38  100  111  26  1  112  26  138 
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Appendix H: List of requirements 


PGPA Rule 
Reference Description Requirement Page number


17AD(g) Letter of transmittal


17AI


A copy of the letter of transmittal signed and dated by accountable 
authority on date final text approved, with statement that the report 
has been prepared in accordance with s 46 of the Act and any enabling 
legislation that specifies additional requirements in relation to the 
annual report.


Mandatory 2


17AD(a) Aids to access


17AJ(a) Table of contents Mandatory 3


17AJ(b) Alphabetical index Mandatory 173


17AJ(c) Glossary of abbreviations and acronyms Mandatory 162


17AJ(d) List of requirements Mandatory 167


17AJ(e) Details of contact officer Mandatory 1


17AJ(f) Entity’s website address Mandatory 1


17AJ(g) Electronic address of report Mandatory 1


17AD(a) Review by accountable authority


17AD(a) A review by the accountable authority of the entity. Mandatory 8


17AD(b) Overview of the entity


17AE(1)(a)(i) A description of the role and functions of the entity. Mandatory 7


17AE(1)(a)(ii) A description of the organisational structure of the entity. Mandatory 15


17AE(1)(a)(iii) A description of the outcomes and programmes administered by the 
entity. Mandatory 7


17AE(1)(a)(iv) A description of the purposes of the entity as included in corporate plan. Mandatory 7


17AE(1)(aa)(i) Name of the accountable authority or each member of the accountable 
authority Mandatory 15


17AE(1)(aa)(ii) Position title of the accountable authority or each member of the 
accountable authority Mandatory 15
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PGPA Rule 
Reference Description Requirement Page number


17AE(1)(aa)(iii) Period as the accountable authority or member of the accountable 
authority within the reporting period Mandatory 119


17AE(1)(b) An outline of the structure of the portfolio of the entity.
Portfolio 
departments 
– mandatory


15


17AE(2)
Where the outcomes and programs administered by the entity differ from 
any Portfolio Budget Statement, Portfolio Additional Estimates Statement 
or other portfolio estimates statement that was prepared for the entity for 
the period, include details of variation and reasons for change.


If applicable, 
mandatory Not applicable


17AD(c) Report on the performance of the entity


Annual performance statement


17AD(c)(i); 16F Annual performance statement in accordance with paragraph 39(1)(b) of 
the Act and s 16F of the Rule. Mandatory 21


17AD(c)(ii) Report on financial performance


17AF(1)(a) A discussion and analysis of the entity’s financial performance. Mandatory 76


17AF(1)(b) A table summarising the total resources and total payments of the entity. Mandatory 115


17AF(2)


If there may be significant changes in the financial results during or after 
the previous or current reporting period, information on those changes, 
including: the cause of any operating loss of the entity; how the entity has 
responded to the loss and the actions that have been taken in relation 
to the loss; and any matter or circumstances that it can reasonably be 
anticipated will have a significant impact on the entity’s future operation 
or financial results.


If applicable, 
mandatory Not applicable


17AD(d) Management and accountability


Corporate governance


17AG(2)(a) Information on compliance with s 10 (fraud systems) Mandatory 65


17AG(2)(b)(i) A certification by accountable authority that fraud risk assessments and 
fraud control plans have been prepared. Mandatory 2


17AG(2)(b)(ii)
A certification by accountable authority that appropriate mechanisms 
for preventing, detecting incidents of, investigating or otherwise dealing 
with, and recording or reporting fraud that meet the specific needs of the 
entity are in place.


Mandatory 2


17AG(2)(b)(iii) A certification by accountable authority that all reasonable measures 
have been taken to deal appropriately with fraud relating to the entity. Mandatory 2
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PGPA Rule 
Reference Description Requirement Page number


17AG(2)(c) An outline of structures and processes in place for the entity to 
implement principles and objectives of corporate governance. Mandatory 65


17AG(2)(d) – (e)
A statement of significant issues reported to Minister under 
paragraph 19(1)(e) of the Act that relates to noncompliance with Finance 
law and action taken to remedy noncompliance.


If applicable, 
mandatory Not applicable


Audit Committee


17AG(2A)(a) A direct electronic address of the charter determining the functions of the 
entity’s audit committee. Mandatory 66


17AG(2A)(b) The name of each member of the entity’s audit committee. Mandatory 66


17AG(2A)(c) The qualifications, knowledge, skills or experience of each member of the 
entity’s audit committee. Mandatory 66


17AG(2A)(d) Information about the attendance of each member of the entity’s audit 
committee at committee meetings. Mandatory 66


17AG(2A)(e) The remuneration of each member of the entity’s audit committee. Mandatory 66


External scrutiny


17AG(3) Information on the most significant developments in external scrutiny 
and the entity’s response to the scrutiny. Mandatory 67


17AG(3)(a)
Information on judicial decisions and decisions of administrative 
tribunals and by the Australian Information Commissioner that may have 
a significant effect on the operations of the entity.


If applicable, 
mandatory 67


17AG(3)(b)
Information on any reports on operations of the entity by the Auditor-
General (other than report under s 43 of the Act), a Parliamentary 
Committee, or the Commonwealth Ombudsman.


If applicable, 
mandatory Not applicable


17AG(3)(c) Information on any capability reviews on the entity that were released 
during the period.


If applicable, 
mandatory Not applicable


Management of human resources 


17AG(4)(a) An assessment of the entity’s effectiveness in managing and developing 
employees to achieve entity objectives. Mandatory 68


17AG(4)(aa)


Statistics on the entity’s employees on an ongoing and non-ongoing 
basis, including the following:


a. statistics on full-time employees


b. statistics on part-time employees


c. statistics on gender


d. statistics on staff location.


Mandatory 120
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PGPA Rule 
Reference Description Requirement Page number


17AG(4)(b)


Statistics on the entity’s APS employees on an ongoing and non-ongoing 
basis; including the following:


• statistics on staffing classification level
• statistics on full-time employees
• statistics on part-time employees
• statistics on gender
• statistics on staff location
• statistics on employees who identify as Indigenous.


Mandatory 120


17AG(4)(c)
Information on any enterprise agreements, individual flexibility 
arrangements, Australian workplace agreements, common law contracts 
and determinations under ss 24(1) of the Public Service Act 1999.


Mandatory 70, 131


17AG(4)(c)(i) Information on the number of SES and non-SES employees covered by 
agreements, etc. identified in paragraph 17AG(4)(c). Mandatory 131


17AG(4)(c)(ii) The salary ranges available for APS employees by classification level. Mandatory 131


17AG(4)(c)(iii) A description of non-salary benefits provided to employees. Mandatory 70


17AG(4)(d)(i) Information on the number of employees at each classification level who 
received performance pay.


If applicable, 
mandatory Not applicable


17AG(4)(d)(ii) Information on aggregate amounts of performance pay at each 
classification level.


If applicable, 
mandatory Not applicable


17AG(4)(d)(iii) Information on the average amount of performance payment, and range 
of such payments, at each classification level.


If applicable, 
mandatory Not applicable


17AG(4)(d)(iv) Information on aggregate amount of performance payments. If applicable, 
mandatory Not applicable


Assets management


17AG(5) An assessment of effectiveness of assets management where asset 
management is a significant part of the entity’s activities


If applicable, 
mandatory Not applicable


Purchasing


17AG(6) An assessment of entity performance against the Commonwealth 
Procurement Rules Mandatory 72


Reportable consultancy contracts


17AG(7)(a)


A summary statement detailing the number of new reportable 
consultancy contracts entered into during the period; the total actual 
expenditure on all such contracts (inclusive of GST); the number of 
ongoing reportable consultancy contracts that were entered into during 
a previous reporting period; and the total actual expenditure in the 
reporting period on those ongoing contracts (inclusive of GST). 


Mandatory 72
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PGPA Rule 
Reference Description Requirement Page number


17AG(7)(b)


A statement that ‘During [reporting period], [specified number] new 
reportable consultancy contracts were entered into involving total actual 
expenditure of $[specified million]. In addition, [specified number] ongoing 
reportable consultancy contracts were active during the period, involving 
total actual expenditure of $[specified million]’.


Mandatory 72


17AG(7)(c)
A summary of the policies and procedures for selecting and engaging 
consultants and the main categories of purposes for which consultants 
were selected and engaged.


Mandatory 72


17AG(7)(d)
A statement that “Annual reports contain information about actual 
expenditure on reportable consultancy contracts. Information on the value 
of reportable consultancy contracts is available on the AusTender website.”


Mandatory 72


Reportable non-consultancy contracts


17AG(7A)(a) 


A summary statement detailing the number of new reportable non-
consultancy contracts entered into during the period; the total actual 
expenditure on such contracts (inclusive of GST); the number of ongoing 
reportable non-consultancy contracts that were entered into during 
a previous reporting period; and the total actual expenditure in the 
reporting period on those ongoing contracts (inclusive of GST). 


Mandatory 72


17AG(7A)(b) 
A statement that ‘Annual reports contain information about actual 
expenditure on reportable non-consultancy contracts. Information on 
the value of reportable non-consultancy contracts is available on the 
AusTender website.’


Mandatory 72


17AD(daa) Additional information about organisations receiving amounts under reportable consultancy contracts or 
reportable non-consultancy contracts


17AGA
Additional information, in accordance with s 17AGA, about organisations 
receiving amounts under reportable consultancy contracts or reportable 
non-consultancy contracts. 


Mandatory 72


Australian National Audit Office access clauses


17AG(8)


If an entity entered into a contract with a value of more than $100,000 
(inclusive of GST) and the contract did not provide the Auditor-General 
with access to the contractor’s premises, the report must include the 
name of the contractor, purpose and value of the contract, and the 
reason why a clause allowing access was not included in the contract.


If applicable, 
mandatory Not applicable


Exempt contracts


17AG(9)


If an entity entered into a contract or there is a standing offer with a value 
greater than $10 000 (inclusive of GST), which has been exempted from 
being published in AusTender because it would disclose exempt matters 
under the FOI Act, the annual report must include a statement that 
the contract or standing offer has been exempted, and the value of the 
contract or standing offer, to the extent that doing so does not disclose 
the exempt matters.


If applicable, 
mandatory Not applicable
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PGPA Rule 
Reference Description Requirement Page number


Small business


17AG(10)(a)
A statement that ‘[Name of entity] supports small business participation 
in the Commonwealth Government procurement market. Small and 
Medium Enterprises (SME) and Small Enterprise participation statistics are 
available on the Department of Finance’s website.’


Mandatory 73


17AG(10)(b) An outline of the ways in which the procurement practices of the entity 
support small and medium enterprises. Mandatory 73


17AG(10)(c)


If the entity is considered by the department administered by the 
Finance Minister as material in nature—a statement that ‘[Name of entity] 
recognises the importance of ensuring that small businesses are paid 
on time. The results of the Survey of Australian Government Payments to 
Small Business are available on the Treasury’s website.’


If applicable, 
mandatory Not applicable


17AD(e) Inclusion of the annual financial statements in accordance with ss 43(4) 
of the Act. Mandatory 76


Executive remuneration


17AD(da) Information about executive remuneration in accordance with 
Subdivision C of Division 3A of Part 23 of the Rule. Mandatory 117


17AD(f) Other mandatory information


17AH(1)(a)(i)


If the entity conducted advertising campaigns, a statement that ‘During 
[reporting period], the [name of entity] conducted the following advertising 
campaigns: [name of advertising campaigns undertaken]. Further 
information on those advertising campaigns is available at [address of 
entity’s website] and in the reports on Australian Government advertising 
prepared by the Department of Finance. Those reports are available on the 
Department of Finance’s website.’


If applicable, 
mandatory Not applicable 


17AH(1)(a)(ii) If the entity did not conduct advertising campaigns, a statement to that 
effect.


If applicable, 
mandatory 74


17AH(1)(b) A statement that “Information on grants awarded by [name of entity] 
during [reporting period] is available at [address of entity’s website].”


If applicable, 
mandatory Not applicable 


17AH(1)(c) Outline of mechanisms of disability reporting, including reference to 
website for further information. Mandatory 74


17AH(1)(d) Website reference to where the entity’s Information Publication Scheme 
statement pursuant to Part II of FOI Act can be found. Mandatory 74


17AH(1)(e) Correction of material errors in previous annual report If applicable, 
mandatory 166


17AH(2) Information required by other legislation Mandatory 74
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Index


A
abbreviations 162–165
Aboriginal and Torres Strait Islander staff 131
about the OAIC 7
access to information see information access
accountability 65
accounting standards 89
‘adequately dealt with’ 39
adoption leave 70
advertising 74
aged care 32
air carriers 59
amendment applications 149
appropriations 104–105
APS Workforce Strategy 2025 69
Asia-Pacific Economic Cooperation Cross-border 


Privacy Enforcement Arrangement 31
Asia Pacific Privacy Authorities (APPA) 29, 30
assets 95–102, 112
Association of Information Access Commissioners 


(AIAC) 50
Attorney-General’s Department 22, 29, 32
Audit Committee 66
auditor’s report 77–78
Australian Capital Territory (ACT) Government 33, 58, 


132
Australian Communications and Media Authority 8
Australian Competition and Consumer Commission 


(ACCC) 8
Australian Federal Police 41, 43, 46
Australian Human Rights Commission (AHRC) 65, 132
Australian Information Commissioner Act 2010 (AIC Act) 


7, 65
Australian Information Commissioner and Privacy 


Commissioner
AIC Act 65
background 15
Commissioner-initiated investigations (CIIs) 8–9, 


16, 21, 41–43
IC reviews 8, 10, 14, 16, 21
message from 8–9
review of FOI decisions 43–47


Australian Privacy Principles (APPs) 36, 39
Australian Public Service (APS) Employee Census 61


Australian Taxation Office 44
Australia’s Disability Strategy 2021–2031 74
automated reports 62


B
bill scrutiny 56
biometric information 41
biosecurity risk management 32
branches 16


C
cash flow 86–87
CDR see Consumer Data Right (CDR)
Census 2022 response plan 61
charges for FOI requests 55
chief financial officer’s statement 79
Clearview AI, Inc. 41, 42
COAG Legislation Amendment Bill 2021 56
collaboration 8
Commissioner-initiated investigations (CIIs) 8–9, 16, 21, 


41–43
committees


Audit Committee 66
Regulatory Action Committee (RAC) 57–58
staff 70–71


Commonwealth Procurement Rules 72
communication technology transfer 65
Competition and Consumer Act 2010 28, 58, 59
Competition and Consumer (Consumer Data Right) 


Rules 2020 (CDR Rules) 28, 52
complaints see freedom of information complaints; 


privacy complaints
conciliation 37, 38
Conflicts of Interest Policy 71
consultants 72–73
Consultation Forum (OCF) 71
consumer confidence 53
Consumer Data Right (CDR)


advice to government 28, 32
assessment of participants 59
Energy Rules 33
privacy assessment 22, 60–61
promotion 52–53
regulation 9, 16
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Consumer Data Right Open Finance Sectoral 
Assessment: Non-bank lending 33


Consumer Data Right Sectoral Assessment: 
Telecommunications 33


Consumer Data Right (Telecommunications Sector) 
Designation 33


contact officer for OAIC 1
contact tracing 33
contract expenditure 72–73
Corporate branch 16
corporate change 9
corporate governance 65–66
Corporate Plan 2021–22 21
corporate services 65–66
corporate structure 17
COVID-19


personal information security 28
privacy enquiries 33


COVID-19 vaccinations
certificates 22, 28, 33
information handling 22
staff leave for 70


COVIDSafe 16, 53, 58
CR Code 28
credit reporting 28, 36
critical infrastructure protection 32


D
data breaches 12, 39–40
data collection 35
Department of Agriculture, Water and the Environment 45
Department of Education, Skills and Employment 


(DESE) 65, 132
Department of Finance Service Delivery Office 132
Department of Home Affairs 32–33, 45, 55, 132
digital health 28, 58–59
digital identity 32
Digital Platform Regulators Forum (DP-REG) 8, 22, 29
Digital Platform Services Inquiry Discussion Paper for 


Interim Report No 5 33
digital platforms services inquiry 32
Digital Transformation Agency 32
disability reporting 74
disclosure logs 54, 150
dispute resolution 16, 38
Dispute Resolution branch 16
Diversity Committee 71


E
ecologically sustainable development 


performance 74
EDR scheme 38
education materials 52
electronic surveillance framework 32
employees see staff
enabling legislation 65
enforcement, international 31
enquiries


FOI 13, 16, 36
privacy see privacy enquiries


Enterprise Agreement (EA) 70
Environment Protection and Biodiversity Conservation 


Act 1999 74
environmental performance 74
equity 84–85
errors in previous report 166
European Union (EU) passenger name record (PNR) 


data 59
events 51
executive


governance 65
remuneration 117–119


expenditure 72–73, 90–92
extensions of time (FOIO complaints) 48–49
external dispute resolution (EDR) scheme 38
external scrutiny 67
eyesight testing for staff 70


F
facial recognition tools 41
fair value measurement 111
Falk, Angelene see Australian Information 


Commissioner and Privacy Commissioner
Federal Court applications 67
finance services 66
financial assets 95–96
financial hardship reporting 28
financial instruments 110–111
financial performance 90–94
financial position 82–83, 95–103
financial risks 109–111
financial statements 76–112
flexible working arrangements 70
Flextime 70
FOI see freedom of information
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FOI branch 16
fraud 2, 65
freedom of information


complaints see freedom of information 
complaints


decision reviews 43–47, 151–156
disclosure logs 150
enquiries 13, 16, 36
Guidelines 54
impact on agency resources 156–160
regulatory activity 67
requests see freedom of information requests
statistics 133–161
statutory framework 10


Freedom of Information Act 1982 (FOI Act) 7, 10, 21, 
43–44, 65


Freedom of Information Commissioner
appointment 8
background 15
message from 10


freedom of information complaints
common topics 47
compared to IC review 48
FOI branch responsibilities 16
increase 8
resolving 47
summary 13, 21


freedom of information requests
agencies’ management processes 47–49
‘deemed refusal’ 36
extensions of time 48
processing statistics from government agencies 


55
statistics 133–149


functions of OAIC 1
funding 104–105


G
Global Cross Border Enforcement Cooperation 


Arrangement 31
global online privacy protections 29–31
Global Privacy Assembly (GPA) 22, 29–30
Global Privacy Enforcement Network (GPEN) 31
Government PIA register assessment 58
government-held information 22, 54–56
grants 74
guides, CDR 52


H
Harassment Policy 71
Hardiman, Leo see Freedom of Information 


Commissioner
hardship reporting 28
Hazard Inspection Program 71
Health, Safety and Wellbeing Committee 71
Healthcare Identifiers Act 2010 58
healthy lifestyle reimbursement 70
human resources transactional services 66
hybrid work environment 69


I
income 80–81. see also funding; revenue
influenza vaccinations 70
information, government-held 54–56
information access


promotion 50–51
response to enquiries 33–36
rights 32–53
risks 57–61


information and communications technology 66
Information Commissioner (IC) see Australian 


Information Commissioner and Privacy 
Commissioner


Information Contact Officers Network (ICON) 50, 54
information management framework reform 56
Information Matters newsletter 51, 54
Information Publication Scheme 74, 160–161
International Access to Information Day (IAID) 8, 22, 50
International Association of Privacy Professionals 70
international online privacy protections 29–31


K
key management personnel remuneration 117–119


L
lawyers’ practising certificates 70
LearnHub learning management system 69
legislation 7, 65
legislative reform 32, 56
letter of transmissal 2
liabilities 103, 112
list of requirements 167–172


M
management personnel remuneration 107, 117–119
management training 69
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Managing Conflicts of Interest Policy 71
market research 74
maternity and adoption leave 70
media enquiries 51
medical records, access to 35
memorandums of understanding 74, 132
minister responsible 65
Moving on Up Committee 71
My Health Record 40
My Health Records Act 2012 58


N
NAIDOC Week 71
National Cancer Screening Register Act (NCSRA) 40
National Data Security Action Plan 32, 33
National Disability Insurance Agency 55
National Disability Insurance Scheme 32
National Health Act 1953 28
National Health (Privacy) Rules 2021 28
National Mediator Accreditation System 


accreditation 70
National Occupational Respiratory Disease 


Registry 32
National Register of Enduring Powers of Attorney 32
non-consultancy contracts 72–73
nondisclosure duties 56
non-financial assets 97–102
non-salary benefits 70
Notifiable Data Breaches (NDBs) 9, 12, 16, 39, 40
Notifiable Data Breaches report 40


O
objectives of the OAIC 88
Office of the eSafety Commissioner 8
Online Privacy Code 29
online privacy protections


for Australians 26–29
international 29–31


‘open by design’ principles 8, 50, 54
organisational structure 17
outcomes 7
overview of the OAIC 8–14


P
parental leave 70
passenger name record data 59
payables 102


People and Culture team 61, 69
performance 20–62
performance pay 70
performance statement 21–25
personal privacy exemption 55
phone enquiries 34–35
PIA registers 58
plain English training 69
policy reform 56
portfolio structure 65
privacy


assessments 58, 59–61
Commissioner-initiated investigations 41–43
complaints see privacy complaints
consumer confidence 53
determinations 8
enquiries see privacy enquiries
impact assessments (PIAs) 58
industry and government practices 16
online protections 26–31
promotion 50–51
regulatory action 57–61
rights 32–53
submissions 32
video teleconferences 31


Privacy Act 1988
amendment 29
compliance assessment 58
enabling legislation 65
obligations 7
privacy CIIs 41
resolving complaints 38
review 9, 22, 26–27, 32


Privacy Amendment (Public Health Contact Information) 
Act 2020 53, 58


Privacy Awareness Week (PAW) 9, 22, 50
Privacy Commissioner see Australian Information 


Commissioner and Privacy Commissioner
privacy complaints


CIIs 41
Dispute Resolution Branch 16
increase 8
outcomes 39
overview 11
resolving 36–39
summary 21


Privacy (Credit Reporting) Code 2014 (CR Code) 28
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privacy enquiries
case studies 35–36
Dispute Resolution Branch 16
overview 12
response 33–36


Privacy regulatory action policy 57
procurement 72–73
professional membership assistance 70
professional skills development 69–70
program structure 7
Public Governance, Performance and Accountability 


Act 2013 (PGPA Act) 65
public health measures 28
public information service 33
Public Interest Disclosure Scheme 65
publication of government-held information 54–56
Publication Scheme 74
purpose of OAIC 7


Q
QR codes 33


R
radical candour training 69
ransomware 32, 40
record keeping obligations 58
recruitment 68
Reform of Australia’s electronic surveillance framework 


Discussion Paper 32
regulation 57–62
Regulation and Strategy branch 16
Regulatory Action Committee (RAC) 57–58
regulatory risks 62
related party disclosures 108
release of government-held information 54–56
remuneration


executive 117–119
management personnel 107, 117–119
SES 117–119
staff 70


reporting capability 62
Resolution Institute membership 70
resource statement 115
responsible minister 65
revenue 92–94. see also funding; income
risks


financial 109–111
management 65


regulatory 62
role of OAIC 1
Royal Commission into Defence and Veteran Suicide 56


S
safety 71
salaries see remuneration
scrutiny, external 67
secrecy offences 56
Security Legislation Amendment (Critical Infrastructure 


Protection) Bill 2022 33
Senior Executive Service (SES) remuneration 117–119
Service Delivery Office (SDO) 65–66
service provider referral project 37
Services Australia 55
7-Eleven Stores Pty Ltd 41, 42
Shared Services Program. 65
shortened forms of terms used 162–165
small business participation 73
social media 32, 50, 51
Social Media (Anti-Trolling) Bill 2021 32
staff


Aboriginal and Torres Strait Islander 131
benefits 70, 106–107
committees 70–71
diversity 71
employee assistance program 70
engagement 61
hybrid work environment 69
mobility 61
performance 69
professional development 69–70
remuneration see remuneration
retention 61
statistics 68, 120–131
study and professional membership assistance 70
training 69
workplace relations 70


strategic policy 16
strategic priorities 7, 26–62
structure of OAIC 15–17
study assistance 70
Sydney office 69


T
Talking about performance (TAP) 69
taxation 89
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Telecommunications Act 1997 58, 59
teleconferencing providers 31
Torres Strait Regional Authority 45
transactional services 66
Treasury 33
trolling prevention 32
Trusted Digital Identity Bill 2021 32


U
United Nations Convention on the Rights of Persons 


with Disabilities 74


V
vaccinations


COVID-19 see COVID-19 vaccinations
influenza 70


vexatious applicants 16, 49
video teleconferencing companies 31
videos, CDR 53


W
website, OAIC 1, 50, 52
websites 54
workforce see staff
Workplace Harassment Policy 71
workplace relations 70
written enquiries 33


Y
year at a glance 11–14
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Updated January 2020 


Conducting IC review: Assessments 
This worksheet provides guidance to assist with assessing IC review applications. This 
worksheet should be read in conjunction with the FOI Guideline and other guidance 
material, including the IC review case categories (D2020/000377) and Identification of 
Systemic and Significant Issues worksheets: D2019/001898. 


Preliminary assessments 


Once an IC review application has been registered and assessed for validity, it proceeds to 
preliminary assessment (‘FOI – Assessment’ queue) by a senior member of the FOI team 
(Director level). 


Preliminary assessment involves a review of: 


 the FOI request 
 the decision under review 
 the applicant’s reasons for review 
 any responses to preliminary requests for information, including submissions 
 assigning a case category. 


The preliminary assessment will need to be included within the Summary field and the 
‘Decide Path’ Action and summarised in the ‘Assessor’s note field’.  


The preliminary assessment will typically address the following issues and/or include the 
following information: 


 Assigning a case category 
 Whether the application was out of time and a decision has been made to allow 


the applicant to make an application 
 Whether internal review request was lodged following IC review application 
 Whether there has been a request for expedition and/or a hearing 
 Whether the application relates to an ongoing complaint or recommendation case 
 Whether it relates to an existing vexatious applicant declaration or to an ongoing 


vexatious applicant declaration request 
 Whether further information is required 
 Whether agreement should be explored under s 55F 
 Whether the application should be declined under s 54W(a) 
 Whether the application should be declined under s 54W(b) in line with part 


[10.88] of the FOI Guidelines, in particular: 
o Where the application is linked to ongoing proceedings in the AAT or


Federal Court and should be declined under s 54W(b)
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o the FOI request or material at issue relate to specific functions exercised by 
the Information Commissioner under the Privacy Act 


o Where the application is associated with cohorts which have previously 
been identified as desirable for the AAT to consider instead of the 
Commissioner continuing with the IC review 


o Where the application is assessed as a category [cat 4] and [cat 5.4] under 
the IC review case categories worksheet at TRIM Link D2020/000377.  


 In an access refusal matter, whether the agency or minister has discharged onus of 
establishing that its decision is justified or that the Commissioner should give a 
decision adverse to the FOI applicant 


 In access grant matter, whether the IC review applicant has discharged onus of 
establishing that a decision refusing the request is justified or that the 
Commissioner should give a decision adverse to the FOI applicant 


 Whether to commence review and if so,  
o what the letters to the parties should include: 


 The letter to the applicant ordinarily confirms the scope of the 
review and may also seek further information. 


 The letter to the respondent ordinarily requests the processing 
documentation, material at issue and submissions, and in some 
circumstances, a preliminary view on the issues/exemptions raised  


o relevant precedents for the Intake/Early Resolution team or the Review 
Officer to consider 


 Whether the matter raises significant or systemic issues and should be referred to 
the Significant and Systemic Team 


 Whether the matter relates to an existing or previous application for IC review 
 The status of any related matter and a comment on how the IC review should be 


progressed in light of the related matter 
 Whether guidance for review advisers can only be provided following receipt of 


documents at issue and whether scope of review can be narrowed  
 The Assessor’s initials and date the assessment was undertaken. 


The preliminary assessment should be undertaken having regard to the FOI Guidelines, IC 
review, AAT and Federal Court decisions. See also: Information Commissioner reviews – 
Key cases. 


Attachment A sets out particular guidance on specific issues under review.  


The preliminary assessment will then be reviewed by the Principal Director and approved 
for the Intake and Early Resolution Team’s action. 


Assessments following receipt of documents 


Once the relevant material at issue and submissions are received, it proceeds to 
assessment  by a senior member of the FOI team (Director level). 


Assessment involves a review of: 


 the FOI request 
 the decision under review 
 the applicant’s reasons for review 
 any responses to the request for information which accompanied the s 54Z notice, 


including the material at issue, processing documentation and submissions 
 amending the assigned case category if required. 


The assessment will need to be included within the Summary field and the ‘Decide Path’ 
Action and summarised in the ‘Assessor’s note field’.  
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The assessment will typically address the following issues and/or include the following 
information: 


 Amending the assigned case category if required 
 Confirm the scope of review 
 Whether, following review of the submissions, a notice under s 55U needs to be 


issued for the documents at issue 
 Whether the application should be declined under s 54W(a) 
 Whether the application should be declined under s 54W(b) in line with part 


[10.88] of the FOI Guidelines, and also: 
o Where the application is associated with cohorts which have previously 


been identified are desirable for the AAT to consider instead of the 
Commissioner continuing with the IC review 


 Whether agreement should be explored under s 55F 
 Whether submissions should be exchanged for the matter to proceed to a s 55K 


decision, citing the relevant precedent if available 
 Whether there are any affected third parties, including whether the agency has 


notified third parties in accordance with s 54P 
 Whether the agency/minister has discharged their onus and whether a 


preliminary view should be provided to invite a revised decision under s 55G 
 Whether a preliminary view should be provided to the applicant to assist the 


applicant to consider the merits of the application 
 Whether the matter raises significant or systemic issues and should be referred to 


the Significant and Systemic Team 
 Whether there is an application currently before the OAIC for a vexatious 


applicant declaration to be made in relation to the IC review applicant 
 Whether the matter relates to another matter currently with another team 


member or awaiting allocation 
 The Assessor’s initials and date the assessment was undertaken. 


The assessment should be undertaken having regard to the FOI Guidelines, IC review, AAT 
and Federal Court decisions. See also: Information Commissioner reviews – Key cases. 


Attachment A sets out particular guidance on specific issues under review.  


The assessment will then be reviewed by the Principal Director and approved prior to 
allocation. 
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Attachment A: Issues and considerations 


The table below sets out common issues in IC review applications and the considerations 
which should be undertaken in assessing how the case should be managed. As noted 
above, assessments should be undertaken having regard to the FOI Guidelines, IC review, 
AAT and Federal Court decisions. See also: Information Commissioner reviews – Key 
cases. 


 


Issues Considerations 


OAIC is the 
Respondent 


 Whether the application should be declined under s 54W(b) 


 Sample assessment:  


It is the Information Commissioner’s view that it will usually not be in the interests of the 
administration of the FOI Act to conduct an IC review of a decision, or an internal review 
decision, made by the agency that the Information Commissioner heads: the OAIC. 


Please proceed to draft an intent to decline to the applicant under s 54W(b) and advise the 
Legal Services area of the OAIC that an application has been received.  
 


Access grant – Trade 
Secrets or 
commercially 
valuable information 
(s 47) 


 Whether disclosure of the document would disclose trade secrets or information of 
commercial value  


 Whether IC review applicant has discharged the onus of establishing that the Commissioner 
should give a decision adverse to the FOI applicant 


 Sample assessment (in relation to s 47(1)): 


Post triage notes:  


Opening letter to A: Confirm scope of review: If no submissions provided, request 
submissions noting the onus on the IC review applicant to establish that the 
Commissioner should give a decision adverse to the FOI applicant 


Opening letter to R: Request processing documentation including material at issue and 
submissions.  


Review adviser notes: Consider application of 'OS' and Department of Health (Freedom of 
Information) [2018] AICmr 46 (22 March 2018)) and recent IC review access grant 
decisions including Stryker Australia Pty Ltd and Department of Health (Freedom of 
information) [2017] AICmr 69 (25 July 2017) 


Access grant –  
Personal privacy 
exemption (s 47F) 


 Whether disclosure of the document would involve the unreasonable disclosure of personal 
information and whether disclosure is contrary to the public interest test as set out under s 
11B 


 Whether IC review applicant has discharged the onus of establishing that the Commissioner 
should give a decision adverse to the FOI applicant 


 Sample assessment (in relation to s 47F): 


Post triage notes: Commence review: 


Opening letter to A: Confirm scope of review: If no submissions provided, request 
submissions noting the onus on the IC review applicant to establish that the 
Commissioner should give a decision adverse to the FOI applicant 


Opening letter to R: Request processing documentation including material at issue and 
submissions.  


Review adviser notes: Consider application of ‘FG’ and National Archives of Australia 
[2015] AICmr 26 (13 April 2015) and IC review access grant decisions including 'LE' and 
Department of the Environment and Energy (Freedom of information) [2017] AICmr 36 
(6 April 2017) 


Access grant –  
Business affairs 
exemption (s 47G) 


 Whether disclosure of the document would, or could reasonably be expected to, unreasonably 
affect the IC review applicant’s business or professional affairs or could be expected to 
prejudice the future supply of information to the Commonwealth and whether disclosure is 
contrary to the public interest test as set out under s 11B 
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Issues Considerations 


 Whether IC review applicant has discharged the onus of establishing that the Commissioner 
should give a decision adverse to the FOI applicant 


 Sample assessment (in relation to s 47G(a)): 


Post triage notes:  


Opening letter to A: Confirm scope of review: If no submissions provided, request 
submissions noting the onus on the IC review applicant to establish that the 
Commissioner should give a decision adverse to the FOI applicant 


Opening letter to R: Request processing documentation including material at issue and 
submissions.  


Review adviser notes: Consider application of Besser; Secretary, Department of 
Employment and (Freedom of information) [2017] AATA 835 (9 June 2017) and recent 
IC review access grant decisions, including Top Education Group Ltd and Department of 
Education and Training (Freedom of information) [2017] AICmr 128 (5 December 2017) 


Access refusal – 
Definition of a 
document (s 4) 


 Whether a document is an ‘official document of a minister’ following a change in Minister 


 Sample assessment: 


Post triage notes: Refer matter to Significant and Systemic Team. 


Review adviser notes: Consider application of Philip Morris Ltd and Treasurer [2013] 
AICmr 88; Thomas and Prime Minister [2014] AICmr 18  


 Whether a document is an ‘official document of a minister’ (document at issue relates to party 
political) 


 Sample assessment: 


Post triage notes: Refer matter to Significant and Systemic Team. 


Review adviser notes: Consider application of Joel Fitzgibbon and Prime Minister of 
Australia [2016] AICmr 85 (7 December 2016) 


 Whether a diary is an ‘official document of a minister’ 


 Sample assessment: 


Post triage notes: Refer matter to Significant and Systemic Team. 


Review adviser notes: Consider application of The Australian and Prime Minister of 
Australia [2016] AICmr 84; Josh Taylor and Minister for Communications and the Arts 
(Freedom of information) [2017] AICmr 9 (25 January 2017) 


Access refusal – Act to 
apply to courts in 
respect of 
administrative 
matters (s 5) 


 Whether request relates to Court’s administrative matters 


 Sample assessment: 


Post triage notes:  


Scope of request does not appear to be related to 'matters of administrative nature'. Proceed 
to intent to decline under s 54W(a)(i), referring to Kline v Official Secretary of the Governor 
General (2013) 249 CLR 645. 


Access refusal – 
Exemption of certain 
persons and bodies 
(s 7) 


 Whether persons and bodies subject to the FOI request are exempt under s 7,  having regard 
to:  


 Sch 2, Part I, Div 1 


 Sch 2, Part II 


 Sch 2, Part III 


 s 7(2A) 


 s 7(2B) 


 s 7(2E) 


Sample assessment (in relation to Sch 2, Part I, Div 1): 


Post triage notes:  


a) Commence review; send opening letter: 


Opening letter to A: Confirm scope of review. 
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Issues Considerations 


Opening letter to R: Request processing documentation, including material at issue and 
submissions.  


Review adviser notes: Consider whether s 7 made out; if not, invite revised decision or 
submissions regarding  ss 45, 47, 47C, 47E, 47G as identified in decision under review. 
Consider application of Battersby and NBN Co Ltd [2013] AICmr 61. 


 


b) Scope of request falls within s 7.  Please proceed to draft an intent to decline to the 
applicant under s 54W(a)(i). 


Review officer notes:  


Consider whether Auditor-General is exempt under Sch 2 Part I Division 1 and application of 
Brett Goyne and Australian National Audit Office [2015] AICmr 9. 


Consider application of ‘ER’ and Special Broadcasting Service [2015] AICmr 12 (3 February 
2015) (SBS program material and datacasting content) 


Access refusal – Part 
not to apply to certain 
documents (s 12) 


 Whether document requested within ‘open access period’ under the Archives Act 1983 


 Whether document requested is open to public access, as part of a public register or 
otherwise, in accordance with another enactment, where that access is subject to a fee or 
other charge 


 Whether document requested is open to public access, as part of a land title register, in 
accordance with a law of a State or Territory where that access is subject to a fee or other 
charge 


 Whether document requested is available for purchase by the public in accordance with 
arrangements made by an agency 


 Sample assessment: 


  Post triage notes:  


Scope of request appears to be of documents which are part of a public register/available for 
purchase. Proceed to intent to decline under s 54W(a)(i), referring to  


- Mentink and Australian Federal Police [2014] AICmr 64 (25 June 2014) 


- Lester and Commonwealth Scientific and Industrial Research Organisation [2013] AICmr 
86 (11 December 2013) 


- Knapp and Australian Accounting Standards Board [2014] AICmr 15 (12 February 
2014) 


Access refusal – 
Forms of access (s 20) 


 Whether access to the document was not given in the form requested 


 Sample assessment: 


Post triage notes: Commence review; send opening letter: 


Opening letter to A: Confirm scope of review. 


Opening letter to R: Request processing documentation and submissions. 


Review officer notes: Consider application of 'OE' and Australian Taxation Office 
(Freedom of information) [2018] AICmr 29 (8 March 2018); John Mullen and Aged Care 
Complaints Commissioner (Freedom of information) [2017] AICmr 34 (6 April 2017) 


Access refusal – 
Searches (s 24A) 
issue) 


 Whether reasonable steps were undertaken in identifying documents within the scope of the 
request  


 Sample assessment: 


Post triage notes: Commence review; send opening letter: 


Opening letter to A: Confirm scope of review. 


Opening letter to R: Request processing documentation, including evidence of searches 
and submissions. 


Review officer notes: Consider application of: 


De Tarle and Australian Securities and Investments Commission (Freedom of information) 
[2015] AATA 770 (requirement to undertake ‘all reasonable steps’) 


214







7 
oaic.gov.au  


Issues Considerations 


Ben Fairless and Minister for Immigration and Border Protection (Freedom of information) 
[2017] AICmr 115 (14 November 2017) (in relation to why conducting a search of electronic 
messaging applications would be unreasonable) 


The Australian and Minister for Foreign Affairs (Freedom of information) [2018] AICmr 6 (9 
January 2018) (in relation to why conducting a search of electronic messaging applications 
would be unreasonable) 


Josh Taylor and Prime Minister of Australia (Freedom of information) [2018] AICmr 42 (21 
March 2018) (In relation to Wickr) 


Access refusal – 
Searches (s 17) 


 Whether a computer is ordinarily available within the meaning of s 17 


 Sample assessment: 


Post triage notes: Commence review; send opening letter: 


Opening letter to A: Confirm scope of review. 


Opening letter to R: Request processing documentation, including evidence of searches 
and submissions. 


Review adviser notes: Consider application of Collection Point Pty Ltd v Commissioner of 
Taxation [2013] FCAFC 67 and recent IC review decisions, including John Singer and Comcare 
[2016] AICmr 63 (20 September 2016), Stephen Cox and Australian Federal Police [2015] 
AICmr 45 (19 June 2015) and ‘CZ’ and Department of Health [2014] AICmr 103 (30 September 
2014) 


Access refusal – Charge  
(s 29) 


 Whether charge imposed for access to personal information 


 Whether agency/minister should have imposed a charge or should waive a charge 


 Sample assessment: 


Post triage notes:  


Commence review; send opening letter: 


Opening letter to A: Confirm scope of review. 


Opening letter to R: Request processing documentation and submissions OR provide 
preliminary review regarding incorrect calculations as well as public interest 
considerations. Invite revised decision, noting s 55G decision must be a waiver in full. 


Review adviser notes: Consider application of: 


MacTiernan and Secretary, Department of Infrastructure and Regional Development 
(Freedom of information) [2015] AATA 584 (11 August 2015) (public interest) 


Rita Lahoud and Department of Education and Training [2016] AICmr 5 (22 January 
2016) (other grounds for waiver) 


Ben Butler and Australian Securities and Investments Commission (Freedom of 
information) [2017] AICmr 18 (21 February 2017) (impact of record keeping) 


'ND' and Department of Human Services (Freedom of information) [2017] AICmr 119 
(20 November 2017) (readily available document) 


Justin Warren and Department of Human Services (Freedom of information) [2018] 
AICmr 16 (1 February 2018) (waiver; charge paid) 


Access refusal – Exempt 
or irrelevant matter 
deleted (s 22) 


 Whether document within scope of the FOI request 


 Whether names and contact details of public servants within the scope of the request 


 Sample assessment: 


Post triage notes:  


Commence review; send opening letter: 


Opening letter to A: Confirm scope of review. 


Opening letter to R: Request processing documentation, including matter at issue and 
submissions.  


Review adviser notes: Consider application of: 
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Issues Considerations 


Timmins and Attorney-General’s Department [2015] AICmr 32 (28 April 2015) 
(Whether attachments fall within the scope of the request) 


‘FM’ and Department of Foreign Affairs and Trade [2015] AICmr 31 (24 April 2015) 
(names of public servants) 


Access refusal:  


 Practical refusal 
(volume) (s 24) 


 Whether work involved in processing the request would substantially and unreasonably 
divert the resources of the agency or interfere with the performance of the Minister’s 
functions 


 Whether the agency refers to a particular figure as a ceiling/cap for processing requests 


 Whether there were procedural defects in the request consultation process  


 Whether reasonable steps undertaken to provide assistance during request consultation 
process 


 Whether a breakdown on the estimated processing time was provided 


 Whether sampling undertaken 


 Whether consultation with third parties reasonably practicable 


 Whether statement of reasons explained how the resources of the agency would be 
substantially and unreasonably diverted 


 Sample assessment: 


Post triage notes:  


Consider in light of recent practical refusal decisions. 


Commence review; send opening letter: 


Opening letter to A: Confirm scope of review. 


Opening letter to R:  


[Specific] Liaise with Review adviser coordinating review of practical refusal 
decisions. 


[Standard] Request processing documentation, submissions, including whether 
sampling was undertaken OR Provide preliminary review regarding calculations and 
reasons; invite agency to consider agreement under s 55F with the applicant OR 
Facilitate conference between the parties with a view to facilitating agreement under s 
55F. 


Review adviser notes: Consider in light of recent practical refusal decisions, including 
application of: 


Jack Waterford and Department of Human Services (Freedom of information) [2019] 
AICmr 21 (5 June 2019) (request consultation notice) 


Dreyfus and Attorney-General (Commonwealth of Australia) (Freedom of 
information) [2015] AATA 995 (22 December 2015) (whether consultation required) 


Cash World Gold Buyers Pty Ltd and Australian Taxation Office (Freedom of 
information) [2017] AICmr 20 (10 March 2017) (Less than 10% sample) 


Paul Farrell and Prime Minister of Australia (Freedom of information) [2017] AICmr 
44 (15 May 2017) (reasonableness of estimate processing time) 


Justin Warren and Department of Human Services (Freedom of information) [2019] AICmr 
22 (5 June 2019) (assistance to revise scope during request consultation process) 


Access refusal –  


 Practical refusal 
(identification) (s 24) 


 Whether the request satisfies the requirement in para 15(2)(b) 


 Whether there were procedural defects exist in the request consultation notice 


 Whether reasonable steps undertaken to provide assistance during request consultation 
process 


 Sample assessment: 


Post triage notes:  


Consider in light of decisions in: 


Jack Waterford and Department of Human Services (Freedom of information) [2019] 
AICmr 21 (5 June 2019) (request consultation notice) 
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Issues Considerations 


Justin Warren and Department of Human Services (Freedom of information) [2019] AICmr 
22 (5 June 2019) (assistance to revise scope during request consultation process) 


'QG' and Department of Human Services (Freedom of information) [2019] AICmr 23 (5 June 
2019) (identification requirements) 


Commence review; send opening letter: 


Opening letter to A: Confirm scope of review. 


Opening letter to R:  


[Specific] Liaise with Review adviser coordinating review of practical refusal 
decisions. 


[Standard] Request processing documentation, submissions OR Provide preliminary 
review regarding calculations and reasons; invite agency to consider agreement under 
s 55F with the applicant. 
Review adviser notes: Consider in light of recent practical refusal decisions. 


Access refusal – 
Exemptions: Neither 
confirm nor deny (s 25) 


 Whether giving information in response to an FOI request as to the existence or non-
existence of a document could cause the response to be an exempt document under ss 33, 
37(1) or 45A(1) or to the extent referred to in ss 45A(2) or (3) 


 Sample assessment: 


Post triage notes: Request submissions supporting the application of the exemption 
and refer matter to Significant and Systemic Team. 


Review adviser notes: Consider application of Paul Farrell and Department of Home 
Affairs (Freedom of information) [2018] AICmr 27 (28 February 2018) 


Access refusal – 
Exemptions: Statement 
of reasons does not 
reveal exempt matter 
(s 26(2)) 


 Whether giving information in response to an FOI request would cause the statement of 
reasons to be an exempt document 


 Sample assessment: 


Post triage notes: Refer matter to Significant and Systemic Team. 


Review adviser notes: Consider application of TFS Manufacturing Pty Limited and 
Department of Health [2016] AICmr 73 (31 October 2016) 


Access refusal – 
Exemptions: National 
security, defence or 
international relations  
(s 33) 


 Whether disclosure of the document would, or could reasonably be expected to cause 
damage to the security, defence or international relations of the Commonwealth 


 Sample assessment (in relation to s 33(a)(iii)): 


Post triage notes:  


Opening letter to A: Confirm scope of review. 


Opening letter to R: Request processing documentation including evidence which 
supports exemption contention, which may include consultation within relevant line 
areas and agencies and/or affidavit. 


Refer matter to Significant and Systemic Team. 


Review adviser notes: Consider whether document at issue is required under s 55U. 
Consider application of Reece Walters and Great Barrier Reef Marine Park Authority 
(Freedom of information) [2019] AICmr 9 (1 March 2019), William Summers and 
Department of the Prime Minister and Cabinet (Freedom of information) [2018] 
AICmr 9 (16 January 2018). Consider whether evidence required from Inspector-
General of Intelligence and Security (IGIS).  


 Whether disclosure of the document would divulge information communicated in 
confidence by or on behalf of a foreign government or international organisation 


 Sample assessment: 


Post triage notes:  


Opening letter to A: Confirm scope of review. 


Opening letter to R: Request processing documentation including evidence which 
supports exemption contention, which may include consultation within relevant line 
areas and agencies and/or affidavit. 


Refer matter to Significant and Systemic Team. 
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Issues Considerations 


Review adviser notes: Consider whether document at issue is required under s 55U. 
Consider application of Friends of the Earth Australia and Food Standards Australia 
New Zealand (Freedom of information) [2018] AICmr 69 (21 November 2018). 
Consider whether evidence required from Inspector-General of Intelligence and 
Security (IGIS).  


Access refusal – 
Exemptions: Cabinet 
documents (s 34) 


 Whether the document was submitted to Cabinet, was brought into existence for the 
dominant purpose of submission for consideration by Cabinet, is an official record of the 
Cabinet and whether exceptions apply, including whether the existence of the deliberation 
or decision has been official disclosed or published or if it contains purely factual material 


 Sample assessment (in relation to s 34(3)): 


Post triage notes:  


Opening letter to A: Confirm scope of review. 


Opening letter to R: Request processing documentation including evidence which 
supports exemption contention, which may include consultation within relevant line 
areas and agencies and/or affidavit. 


Refer matter to Significant and Systemic Team. 


Review adviser notes: Consider whether document at issue is required under s 55U. 
Consider application of Dan Conifer and Department of the Prime Minister and Cabinet 
(No. 3) (Freedom of information) [2017] AICmr 132 (7 December 2017). 


 


In relation to diaries, note Rex Patrick and Department of Defence (Freedom of 
information) [2019] AICmr 19 is subject to appeal.  


Access refusal – 
Exemptions: 
Enforcement of law and 
protection of public 
safety (s 37(1)) 


 Whether disclosure of the document would, or could reasonably be expected to, prejudice 
an investigation, identify a confidential source, endanger the life or physical safety of any 
person 


 Whether investigation is ongoing 


 Sample assessment (in relation to s 37(1)(b)): 


Post triage notes:  


Commence review; send opening letter: 


Opening letter to A: Confirm scope of review. 


Opening letter to R: Request processing documentation, documents at issue and 
submissions.  


Review adviser notes: Consider application of: 


‘PD’ and Australian Skills Quality Authority (Freedom of information) [2018] AICmr 
57 (25 June 2018) 


‘OL’ and Department of Home Affairs (Freedom of information) [2018] AICmr 36 (20 
March 2018) 


Chris Vedelago and Airservices Australia (Freedom of information) [2018] AICmr 45 
(21 March 2018) 


‘OG’ and Australian Securities and Investments Commission (Freedom of information) 
[2018] AICmr 31 (13 March 2018) 


‘HR’ and Department of Immigration and Border Protection [2015] AICmr 80 (4 
December 2015) and whether to proceed to s 54W decision. 


Access refusal – 
Exemptions: 
Enforcement of law and 
protection of public 
safety (s 37(2)) 


 Whether disclosure of the document would, or could reasonably be expected to, prejudice 
the fair trial of a person, disclose lawful methods or procedures which could prejudice the 
effectiveness of those procedures and prejudice the maintenance or enforcement of lawful 
methods for the protection of public safety 


 Sample assessment (in relation to s 37(2)(b)): 


Post triage notes:  


Commence review; send opening letter: 
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Issues Considerations 


Opening letter to A: Confirm scope of review. 


Opening letter to R: Request processing documentation, documents at issue and 
submissions.  


Review adviser notes: Consider application 'PO' and Australian Federal Police 
(Freedom of information) [2018] AICmr 72 (19 December 2018) and whether to 
proceed to s 54W decision. 


Access refusal – 
Exemptions: Secrecy 
provision (s 38) 


 Whether disclosure of the document is prohibited under Sch 3, or the provision is 
expressly applied by another enactment or is prohibited under s 503A of the Migration Act 
1958  


 Whether the document includes personal information about the applicant 


 Sample assessment (in relation to Sch 3 of FOI Act): 


Post triage notes:  


Commence review; send opening letter: 


Opening letter to A: Confirm scope of review. 


Opening letter to R: Request processing documentation, documents at issue and 
submissions.  


Review adviser notes: Consider application 'PI' and Department of Human Services 
(Freedom of information) [2018] AICmr 62 (30 August 2018) and whether to proceed 
to s 54W decision. 


Access refusal – 
Exemptions: Legal 
professional privilege  
(s 42) 


 Whether document is privileged from production in legal proceedings on the ground of 
legal professional privilege 


 Whether privilege has been waived 


 Whether in house lawyer independent 


 Sample assessment: 


Post triage notes:  


Commence review; send opening letter: 


Opening letter to A: Confirm scope of review. 


Opening letter to R: Request processing documentation, documents at issue and 
submissions.  


Review adviser notes: Consider application of the following cases and whether to 
proceed to s 54W decision: 


Taggart and Civil Aviation and Safety Authority (Freedom of Information[2016] AATA 
327 (20 May 2016) (independence of in house legal services division) 


Steven Hogan and Australian Sports Anti-Doping Authority (Freedom of information) 
[2017] AICmr 130 (6 December 2017) (AGS) 


John Hilvert and Australian Bureau of Statistics (Freedom of information) [2017] 
AICmr 43 (12 May 2017) (waiver) 


‘KV’ and Indigenous Land Corporation (Freedom of information) [2017] AICmr 17 (20 
February 2017) 


'PQ' and Australian Taxation Office (Freedom of information) [2019] AICmr 1 (16 
January 2019) 


Access refusal – 
Exemptions: Material 
obtained in confidence (s 
45) 


 Whether disclosure of document would found an action for breach of confidence 


 Whether each of the 5 criteria has been established 


 Sample assessment: 


 Post triage notes:  


Commence review; send opening letter: 


Opening letter to A: Confirm scope of review. 


Opening letter to R: Request processing documentation, documents at issue and 
submissions.  
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Issues Considerations 


 Review adviser notes: Consider application of the following cases and whether to 
proceed to s 54W decision: 


Dan Conifer and Department of the Prime Minister and Cabinet (Freedom of 
information) [2017] AICmr 103 (9 October 2017) 


Paul Farrell and Department of Home Affairs (No 4) (Freedom of information) [2018] 
AICmr 68 (15 November 2018) (quality of confidentiality) 


Francis and Australian Sports Anti-Doping Authority [2019] AATA 12 (4 January 
2019) 


Access refusal – 
Exemptions: 
Parliamentary Budget 
Office (s 45A) 


 Whether the (draft) documents originated from the  Parliamentary Budget Officer, or were 
prepared in response to or relates to a confidential request, or were brought into existence 
for the dominant purpose of providing information to the PBO 


 Sample assessment: 


Post triage notes:  


Commence review; send opening letter: 


Opening letter to A: Confirm scope of review. 


Opening letter to R: Request processing documentation, documents at issue and 
submissions.  


Review adviser notes: Consider submissions and discuss with Principal Director 
regarding whether to proceed to s 55K decision as lead case. 


Access refusal – 
Exemptions: Contempt 
of Parliament and 
Contempt of Court (s 46) 


 Whether disclosure of document would be in contempt of court, contrary to an order made 
or direction by a Royal Commission or by a tribunal or be subject to Parliamentary 
privilege 


 Sample assessment (in relation to s 46(b)): 


Post triage notes:  


Opening letter to A: Confirm scope of review. 


Opening letter to R: Request processing documentation including material at issue and 
submissions. 


Refer matter to Significant and Systemic Team. 


Review adviser notes: Consider application of 'KZ' and Australian Federal Police 
(Freedom of information) [2017] AICmr 24 (17 March 2017). 
In relation to parliamentary privilege claimed over CCTV footage, consider application 
of Seven Network (Operations) Limited and Australian Federal Police (Freedom of 
information) [2019] AICmr 32 (6 June 2019) 


Access refusal – 
Exemptions: Trade 
Secrets or commercially 
valuable information (s 
47) 


 Whether disclosure of the document would disclose trade secrets or information of 
commercial value  


 Sample assessment (in relation to s 47(1)): 


Post triage notes:  


Opening letter to A: Confirm scope of review  


Opening letter to R: Request processing documentation including material at issue and 
submissions.  


Review adviser notes: Consider application of 'OS' and Department of Health (Freedom 
of Information) [2018] AICmr 46 (22 March 2018).  


Access refusal – 
Exemptions: Electoral 
rolls and related 
documents (s 47A) 


 Whether document falls within list set out in s 47A(2) 


 Whether the applicant is seeking access to their own electoral records 


 Sample assessment: 


Post triage notes:  


Commence review; send opening letter: 


Opening letter to A: Confirm scope of review. 


Opening letter to R: Request processing documentation, documents at issue and 
submissions.  
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Issues Considerations 


Review adviser notes: Consider submissions and discuss with Principal Director 
regarding whether to proceed to s 55K decision as lead case. 


Access refusal – 
Conditional Exemptions: 
Commonwealth-State 
relations (s 47B) 


 Whether disclosure of document would or could reasonably be expected to cause damage 
to Commonwealth and State relations or divulge information communicated in confidence 
by or on behalf a State Government and whether disclosure is contrary to the public 
interest test as set out under s 11B 


 Whether consultation undertaken and whether notice under s 54P has been given 


 Sample assessment (in relation to s 47B(a): diaries): 


Post triage notes:  


Opening letter to A: Confirm scope of review. 


Opening letter to R: Request processing documentation including material at issue and 
submissions. 


Refer matter to Significant and Systemic Team. 


Review adviser notes: Consider application of The Australian and Prime Minister of 
Australia [2016] AICmr 84 (7 December 2016). 


Access refusal – 
Conditional Exemptions: 
Deliberative processes (s 
47C) 


 Whether document contains deliberative matter and whether disclosure is contrary to the 
public interest test as set out under s 11B 


 Whether document at issue contains operational information or purely factual material or 
other exceptions  


 Whether the sole public interest factor against disclosure relates to inhibition of frankness 
and candour 


 Sample assessment: 


Post triage notes:  


Opening letter to A: Confirm scope of review. 


Opening letter to R: Request processing documentation including material at issue and 
submissions [relating to whether document at issue contains operational information 
or purely factual material and weighing of public interest test regarding inhibition of 
frankness and candour]. 


Review adviser notes: Consider application of Wood; Secretary, Department of Prime 
Minister and Cabinet and (Freedom of information) [2015] AATA 945 (8 December 
2015). 


Access refusal – 
Conditional Exemptions: 
Financial or property 
interests of the 
Commonwealth (s 47D) 


 Whether disclosure of document would have a substantial adverse effect on the financial 
or property interests of the Commonwealth or agency and whether disclosure is contrary 
to the public interest test as set out under s 11B 


 Sample assessment: 


Post triage notes:  


Opening letter to A: Confirm scope of review. 


Opening letter to R: Request processing documentation including material at issue and 
submissions. 


Review adviser notes: Consider application of Linton Besser and Department of 
Employment [2015] AICmr 67 (15 October 2015). 


Access refusal – 
Conditional Exemptions: 
Management of 
personnel (s 47E(c)) 


 Whether disclosure of document would substantially and adversely affect the management 
or assessment of personnel and whether disclosure is contrary to the public interest test as 
set out under s 11B 


 Sample assessment (in relation to staff investigations): 


Post triage notes:  


Opening letter to A: Confirm scope of review. 


Opening letter to R: Request processing documentation including material at issue and 
submissions. 


Review adviser notes: Consider application of: 
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De Tarle and Australian Securities and Investments Commission (Freedom of 
Information) [2016] AATA 230 [42].  


Access refusal – 
Conditional Exemptions: 
Certain operations of 
agencies (s 47E(d)) 


 Whether disclosure of document would substantially and adversely affect the proper and 
efficient conduct of the operations of agencies and whether disclosure is contrary to the 
public interest test as set out under s 11B 


 Whether disclosure would, or could reasonably be expected, to lead to a change in the 
agency’s processes that would enable those processes to be more efficient  


 Whether document relates to complaints made to investigative bodies 


 Sample assessment: 


Post triage notes:  


Opening letter to A: Confirm scope of review. 


Opening letter to R: Request processing documentation including material at issue and 
submissions. 


Review adviser notes: Consider application of: 


‘AW’ and Australian Taxation Office [2014] AICmr 1 (10 January 2014) (Computer ID 
logon codes) 


Australian Broadcasting Corporation and Civil Aviation Safety Authority [2015] AICmr 
21 (10 April 2015) (reliance on cooperation of agencies where regulatory powers to 
compel information exists) 


Pascoe and Civil Aviation Safety Authority (Freedom of information) [2018] AATA 
1273 (4 May 2018) (investigative bodies) 


Access refusal – 
Conditional Exemptions: 
Personal privacy (s 47F) 


 Whether disclosure of the document would involve the unreasonable disclosure of 
personal information and whether disclosure is contrary to the public interest test as set 
out under s 11B 


 Whether revision of scope affects impact on application of s 47F(1) 


 Whether there are any affected third parties, including whether the agency has notified 
third parties in accordance with s 54P 


 Sample assessment (in relation to s 47F): 


Post triage notes:  


Opening letter to A: Confirm scope of review 


Opening letter to R: Request processing documentation including material at issue and 
submissions.  


Review adviser notes: Consider application of:  


 ‘BA’ and Merit Protection Commissioner [2014] AICmr 9 (30 January 2014) 
(recruitment documents) and whether to proceed to s 54W decision 


‘FG’ and National Archives of Australia [2015] AICmr 26 (13 April 2015) (lead case on 
‘whether unreasonable to disclose’). 


Access refusal – 
Conditional Exemptions: 
Business affairs (s 47G) 


 Whether disclosure of the document would, or could reasonably be expected to, 
unreasonably affect the IC review applicant’s business or professional affairs or could be 
expected to prejudice the future supply of information to the Commonwealth and whether 
disclosure is contrary to the public interest test as set out under s 11B 


 Whether there are any affected third parties, including whether the agency has notified 
third parties in accordance with s 54P 


 Sample assessment (in relation to s 47G(1)(a)): 


Post triage notes:  


Opening letter to A: Confirm scope of review 


Opening letter to R: Request processing documentation including material at issue and 
submissions.  


Review adviser notes: Consider application of Besser; Secretary, Department of 
Employment and (Freedom of information) [2017] AATA 835 (9 June 2017).  
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Access refusal – 
Conditional Exemptions: 
Research (s 47H) 


 Whether document contains information relating to research and whether disclosure of 
the information prior to completing research would unreasonably expose the agency to 
disadvantage and whether disclosure is contrary to the public interest test as set out under 
s 11B 


 Sample assessment: 


Post triage notes:  


Commence review; send opening letter: 


Opening letter to A: Confirm scope of review. 


Opening letter to R: Request processing documentation, documents at issue and 
submissions.  


Review adviser notes: Consider submissions and discuss with Principal Director 
regarding whether to proceed to s 55K decision as lead case. 


Access refusal – 
Conditional Exemptions: 
Economy (s 47J) 


 Whether disclosure of document would have a substantial adverse effect on Australia’s 
economy by influencing a decision or action of a person or entity or by giving a person an 
undue benefit or detriment by providing premature knowledge and whether disclosure is 
contrary to the public interest test as set out under s 11B 


 Sample assessment: 


Post triage notes:  


Opening letter to A: Confirm scope of review. 


Opening letter to R: Request processing documentation including material at issue and 
submissions. 


Review adviser notes: Consider application of Washington and Australian Prudential 
Regulation Authority [2011] AICmr 11 (22 December 2011) 


Amendment (s 50)  Whether on the balance of probabilities, the Department’s record of the applicant’s 
personal information is incorrect and if so, whether and how the record should be 
amended 


 Whether IC review is the more appropriate forum to test evidence provided by the parties 


 Sample assessment: (date of birth) 


Post triage notes:  


Opening letter to A: Confirm scope of review. 


Opening letter to R: Request processing documentation including material at issue and 
submissions. 


Review adviser notes: Consider application of 'NA' and Department of Immigration and 
Border Protection (Freedom of information) [2017] AICmr 112 (10 November 2017)1 


 


  


                                                             
1 Note AAT decision in HFNB; Secretary, Department of Immigration and Border Protection and (Freedom of 
Information) [2017] AATA 870, 
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Attachment B 


Case Summary field  


 


 
Date Key Events 
 FOI request for:  


 


 Decision: exemptions ss  


 Name/position of decision maker:  


 Number of documents/pages:  


 Section 54V Preliminary Inquiries: 


 PI’s issued 


 PI’s due 


 Substantive decision 


 [Proceed][Scope of Review]: 


 [Category]: 


 Allocated queue:  


 Assessment:  
 


 Respondent agency notified under s 54Z 


 Applicant notified:  


 Request for information issued under @ 


 Request for information due 


 Information received 


 Agency request for EOT to respond under s54Z 


 Submissions provided to parties 


 Revised decision 


 Section 55K decision 
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IC	review	case	categories	
IC	review	case	categories	provide	an	indication	of	the	complexity	and	range	of	issues	to	be	
determined	in	an	IC	review	application.		


IC	review	case	categories	are	used	to	allocate	IC	reviews	efficiently	and	equitably	across	all	
teams	and	assist	in	the	implementation	of	strategies	to	address	the	backlog	in	IC	reviews	
awaiting	allocation.	


The	table	below	sets	out	the	case	categories	and	identifies	the	range	of	issues	to	be	
determined	within	each	category.		


In	relation	to	matters	assessed	as	a	categories	ሾcat	4ሿ	and	ሾcat	5.4ሿ	ሺmost	complex	and	
voluminousሻ,	consideration	should	be	given	as	to	whether	the	application	should	be	
declined	under	s	54Wሺbሻ	in	line	with	part	ሾ10.88ሿ	of	the	FOI	Guidelines.	This	worksheet	
should	be	read	in	conjunction	with	the	conducting	IC	review	assessments	worksheet:	
D2019/002542		


Related	guidance		
These	documents	contain	further	guidance	about	the	issues	to	be	determined	in	IC	
reviews:		


Conducting	an	IC	review:	Identification	of	systemic	and	significant	issues:	D2019/001898.	


Conducting	IC	reviews:	Assessments:	D2019/002542.	


Category	 Description	 Issues
Category	0	


ሾCat	0ሿ	


Invalid	applications	 Section	54N	ሺOut	of	Jurisdictionሻ


The	IC	review	application	does	not	meet	the	requirements	of	
s54N	ሺcopy	of	decision	not	providedሻ	–	after	a	reasonable	
opportunity	to	provide	one.	


The	IC	review	application	does	not	meet	the	requirements	of	
s	54S	and	a	s54T	extension	of	time	has	been	declined/or	not	
been	made	following	an	invitation	to	make	one	ሺIC	review	
application	is	out	of	timeሻ	


The	IC	review	application	is	intended	for	a	state	jurisdiction.		


Misdirected	ሺNot	FOI	relatedሻ	


Misdirected	ሺFOI	request	not	yet	madeሻ	


No	IC	reviewable	decision	ሺe.g., in	circumstances	where	an	
agency	has	issued a	Practical	refusal consultation	noticeሻ	
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Category	 Description	 Issues
Category	
0.5	


ሾCat	0.5ሿ	


Deemed	access	refusal		 Access	refusal	reason:	s15AC	ሺdecision	not	made	on	request	
within	timeሻ	– deemed	refusal.


Category	1		


ሾCat	1ሿ	


Less	complex		


May	be	resolved	by	way	
of		


ss	54W,	55F	or	55K	


Access	refusal	reason:	charges


Access	refusal	reason:	searches	ሺsole	issueሻ	


Access	refusal	reason:	material	irrelevant	to	FOI	request	ሺs	22	
onlyሻ	


Access	refusal	reason:	exception	to	FOI	Act	ሺs	7	onlyሻ	


Access	refusal	reason:	s	4	


Access	refusal	reason:	s	20


Access	refusal	reason:	s	21


Category	2		


ሾCat	2ሿ	


Less	complex	


May	be	resolved	by	way	
of		


ss	54W,	55F	or	55K	


Access	refusal	reason:	practical	refusal


Access	refusal	reason:	searches	and	s	12	


Access	refusal	reason:	searches	and	s	17	


Access	refusal	reason:	s	25	


Access	refusal	reason:	single	non‐conditional	exemption	ሺmay	
include	s	22ሻ	ሺ33,	34,	37,	38,	42,	45,	46,	47ሻ	


Access	refusal	reason:	searches	and	single	non‐conditional	
exemption	ሺmay	include	s	22ሻ	ሺss	33,	34,	37,	38,	42,	45,	46,	47ሻ	


Access	refusal	reason:	single	conditional	exemption	ሺmay	
include	s	22ሻ	ሺ47B,	47C,	47D,	47Eሺbሻ,	47Eሺcሻ,	47Eሺdሻ,	47F,	47G,	
47H,	47Jሻ	


Access	refusal	reason:	searches	and	single	conditional	
exemption	ሺmay	include	s	22ሻ	ሺ47B,	47C,	47D,	47Eሺbሻ,	47Eሺcሻ,	
47Eሺdሻ,	47F,	47G,	47H,	47Jሻ


Category	3	


ሾCat	3ሿ	


Complex


May	be	resolved	by	way	
of	ss	54W,	55F	or	55K	


Access	refusal	reason:	various	exemptions	ሺmore	than	oneሻ	
involving	a	small	number	ሺ൏50ሻ	of	documents	OR	൏	200	pages	
of	exempt	material	


Access	refusal	reason:	searches	and	various	exemptions	ሺmore	
than	oneሻ	involving	a	small	number	ሺ൏50ሻ	documents	OR	൏	
200	pages	of	exempt	material


May	involve	third	party	issues


Category	4	


ሾCat	4ሿ	


Most	complex	and	
voluminous	


May	be	resolved	by	way	
of	ss	54W,	55F	or	55K	


Access	refusal	reason:	amendment


Access	refusal	reason:	various	exemptions	ሺmore	than	oneሻ	
involving	a	large	number	ሺ50ሻ	of	documents	OR		200	pages	
of	exempt	material		


Access	refusal	reason:	searches	and	various	exemptions	ሺmore	
than	oneሻ	involving	a	large	number	ሺ50ሻ	of	documents	OR		
200	pages	of	exempt	material


May	involve	third	party	issues


Category	5	


ሾCat	5ሿ	


IC	reviews	with	
systemic	and	significant	
issues	


More	likely	to	be	
resolved	by	way	of	s	
55K	decision	


IC	reviews	with	the	following	significant	and	systemic	issues:


‐ Access	grant	decisions


‐ IC	review	applicant	is	a	Parliamentarian	


‐ IC	review	applications	relating	to	Ministers	
ሺRespondents	or	subject	matterሻ.	


226







3	
oaic.gov.au		


Category	 Description	 Issues
‐ Access	refusal	reason	includes	following	exemptions	


ሺ4,	25,	33,	34, 46,	47B,	47D,	47H,	47Jሻ	


‐ Request	relates	to	official	documents	of	a	minister,	
senior	officials’	diaries,	electronic	communications,	
incoming	government	briefs	


‐ Requests	relates	to	ongoing	public	debate	or	highly	
publicised	investigations	


‐ Exemptions	relate	to	waiver	of	privilege	


‐ Whether	novel	issues	raised	or	whether	it	can	be	a	lead	
case	to	address	systemic	issues	


‐ Request	relates	to	PID	complaint	


	 Category	5.1	


ሾCat	5.1ሿ


	


Significant	and	systemic	issues	identified	above	and:	


Access	refusal	reason:	charges


Access	refusal	reason:	searches	ሺsole	issueሻ	


Access	refusal	reason:	material	irrelevant	to	FOI	request	ሺs	22	
onlyሻ	


Access	refusal	reason:	exception	to	FOI	Act	ሺs	7	onlyሻ	


Access	refusal	reason:	s	4	


Access	refusal	reason:	s	20


Access	refusal	reason:	s	21


	 Category	5.2	


ሾCat	5.2ሿ


Significant	and	systemic	issues	identified	above	and:	


Access	grant	decisions


Access	refusal	reason:	practical	refusal	


Access	refusal	reason:	searches	and	s	12	


Access	refusal	reason:	searches	and	s	17	


Access	refusal	reason:	s	25	


Access	refusal	reason:	single	non‐conditional	exemption	ሺmay	
include	s	22ሻ	ሺ33,	34,	37,	38,	42,	45,	46,	47ሻ	


Access	refusal	reason:	searches	and	single	non‐conditional	
exemption	ሺmay	include	s	22ሻ	ሺ33,	34,	37,	38,	42,	45,	46,	47ሻ	


Access	refusal	reason:	single	conditional	exemption	ሺmay	
include	s	22ሻ	ሺ47B,	47C,	47D,	47Eሺbሻ,	47Eሺcሻ,	47Eሺdሻ,	47F,	47G,	
47H,	47Jሻ	


Access	refusal	reason:	searches	and	single	conditional	
exemption	ሺmay	include	s	22ሻ	ሺ47B,	47C,	47D,	47Eሺbሻ,	47Eሺcሻ,	
47Eሺdሻ,	47F,	47G,	47H,	47Jሻ	


	 Category	5.3	


ሾCat	5.3ሿ


Significant	and	systemic	issues	identified	above	and:	


Access	refusal	reason:	various	exemptions	ሺmore	than	oneሻ	
involving	a	small	number	ሺ൏50ሻ	of	documents	OR	൏	200	pages	
of	exempt	material	


Access	refusal	reason:	searches	and	various	exemptions	ሺmore	
than	oneሻ	involving	a	small	number	ሺ൏50ሻ	documents	OR	൏	
200	pages	of	exempt	material


May	involve	third	party	issues


	 Category	5.4	 Significant	and	systemic	issues	identified	above	and:	
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Category	 Description	 Issues
ሾCat	5.4ሿ Access	refusal	reason:	amendment


Access	refusal	reason:	various	exemptions	ሺmore	than	oneሻ	
involving	a	large	number	ሺ50ሻ	of	documents	OR		200	pages	
of	exempt	material		


Access	refusal	reason:	searches	and	various	exemptions	ሺmore	
than	oneሻ	involving	a	large	number	ሺ50ሻ	of	documents	OR		
200	pages	of	exempt	material


May	involve	third	party	issues
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Canberra ACT 


19 September 2017 


Dear Mr President 
Dear Mr Speaker 


The Australian National Audit Office has undertaken an independent performance audit 
across entities titled Administration of the Freedom of Information Act 1982. The audit was 
conducted in accordance with the authority contained in the Auditor-General Act 1997. 
Pursuant to Senate Standing Order 166 relating to the presentation of documents when 
the Senate is not sitting, I present the report of this audit to the Parliament. 


Following its presentation and receipt, the report will be placed on the Australian 
National Audit Office’s website—http://www.anao.gov.au. 


Yours sincerely 


Grant Hehir 
Auditor-General 


The Honourable the President of the Senate 
The Honourable the Speaker of the House of Representatives 
Parliament House 
Canberra  ACT 
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Summary and recommendations 
Background 


 The Freedom of Information Act 1982 (FOI Act) and the Australian Information 1.
Commissioner Act 2010 (AIC Act) together constitute the legislative framework to provide the 
public with a right of access to government documents. Ministers and government entities may 
claim certain specific grounds (exemptions) as a basis to refuse access to documents. Those 
decisions are subject to appeal. Since the FOI Act’s inception, there have been more than one 
million applications made for access to documents. Individual entities are responsible for receiving 
and deciding on freedom of information (FOI) applications. The Australian Information 
Commissioner, supported by his office (OAIC) has responsibility for oversight of the operation of 
the FOI Act.  


Audit objective and criteria 
 The objective of the audit was to assess the effectiveness and efficiency of entities’ 2.


implementation of the Freedom of Information Act 1982. 


 To form a conclusion against the audit objective, the ANAO adopted the following high 3.
level criteria: 


• the Office of the Australian Information Commissioner effectively and efficiently provides 
guidance and assistance to entities and monitors compliance with the FOI Act; 


• selected entities effectively and efficiently process FOI document access applications; and 
• selected entities release relevant information under the Information Publication Scheme. 


Conclusion 


 The administration of FOI applications in the three selected entities examined was 4.
generally effective. While the proportion of applications where access is refused has remained 
relatively stable at around 10 per cent, the number of exemptions from release being claimed 
by all entities across the Commonwealth has increased by 68.4 per cent over the last five years1, 
with the use of two particular exemptions having increased by more than 300 per cent and 
almost 250 per cent respectively. 


 OAIC, the FOI regulator, does not have an articulated statement of its regulatory 5.
approach and has undertaken limited regulatory activity since 2012.  


 OAIC publishes a wide range of useful guidance for entities and FOI applicants. 6.


 In 2015–16, OAIC reported that it had met its performance target for merit review of 7.
entity decisions for the first time. The ANAO noted that the time required to conduct a merit 
review varies substantially, with the elapsed time for decisions reported by OAIC in 2015–16 
ranging from 81 to 1228 days (average of 372 days). 


1  Noting that an individual FOI claim can be subject to multiple categories of exemption and that over the same 
period the number of applications increased by 53.4 percent. 
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 There is very limited quality assurance or verification of the reliability of FOI data 8.
reported to OAIC by entities. 


 Based on the targeted testing of FOI applications made to AGD, DSS and DVA, those 9.
agencies generally appear to be providing appropriate assistance to applicants. The selected 
entities’ ability to search for documents could be improved if they had the capability to 
electronically search the content of all electronic documents. 


 The number of exemptions claimed by entities has increased by 68.4 per cent over the 10.
last five years. The use of two exemptions in particular has increased substantially. 


 Across all entities: 11.


• 88 per cent of applications were processed within the required 30 day period; 
• the proportion of applications refused has remained fairly constant at about 10 per cent 


over the last five years; 
• the number of exemptions being claimed is increasing, especially in relation to two of 


the ‘top ten’ exemptions; and 
• the number of applications for internal review is trending upwards. 


 None of the three selected entities fully complied with the FOI Act requirement to 12.
publish specific required information as part of the Information Publication Scheme (IPS). 


 None of the three selected entities, nor OAIC, met the FOI Act requirement to review the 13.
operation of the IPS in their entity by May 1 2016.  


 The three selected entities updated their disclosure logs as required, noting that four of 15 14.
required updates were late. 


Supporting findings 


OAIC’s role in freedom of information 
 The OAIC website (www.oaic.gov.au) contains a large amount of guidance and 15.


information material for applicants and entities and effectively meets the obligation under s 93A 
of the FOI Act to ‘issue guidelines for the purposes of the Act’. 


 OAIC receives about half of all applications for review of entity decisions, with the 16.
remainder subject to entity internal review. In 2015–16, OAIC exercised a discretion not to 
review 31.9 per cent of the applications that were finalised that year. 


 The proportion of reviewed entity decisions set aside or varied by OAIC has increased 17.
from about 30 per cent in 2011–12 to about 50 per cent in 2015–16. 


 In 2015–16, OAIC reported that it exceeded its target for the proportion of applications 18.
for merit review finalised within 12 months. Despite this, the ANAO noted that the time 
required to conduct a merit review varies substantially, with the elapsed time for decisions 
reported by OAIC in 2015–16 ranging from 81 to 1228 days (average of 372 days). 


 Around 300 entities report a range of FOI statistics quarterly and annually to OAIC. 19.
Although OAIC advised that it risk manages the collection of statistics, it undertakes very limited 
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Summary and recommendations 


quality assurance of their accuracy. OAIC’s annual reports contain useful analysis and 
commentary on FOI statistics. 


 Since 2012, OAIC has undertaken limited FOI regulatory activity. OAIC also does not have 20.
a statement of its regulatory approach in relation to FOI.  


Entity processing of freedom of information applications 
 The targeted testing of FOI applications to AGD, DSS and DVA examined by the ANAO 21.


suggested that the selected entities generally met the requirement to assist applicants to lodge 
applications. 


 The ANAO’s targeted testing of FOI applications to AGD, DSS and DVA showed that the 22.
selected entities generally conducted reasonable searches to attempt to locate documents. 
Entities’ ability to search for relevant documents could be improved were the entities able to 
electronically search the contents of all documents (rather than just by title). 


 The FOI Act requires that entities determine (make a decision about) applications within 23.
30 days. Between 2011–12 and 2015–16, 88.4 per cent of FOI applications were reported as 
having been determined within 30 days.  


 Based on its targeted testing in selected entities, the ANAO concluded that those entities 24.
appropriately applied refusals and exemptions and conducted internal reviews. About 10 per cent 
of all FOI applications are refused (that is, that access to documents is not given). The number of 
exemptions (that is, grounds to deny access) claimed over the last five years has increased by 
68.4 per cent, noting that an individual FOI claim can be subject to multiple categories of 
exemption. Over the same period the number of applications increased by 53.4 per cent. The use 
of the ‘certain operations’ and ‘national security’ exemptions has increased by 318 per cent and 
247 per cent respectively. 


 The number of applications for internal review of FOI decisions increased by 35 per cent 25.
from 2014–15 to 2015–16. The proportion of internal review decisions where the original 
decision was affirmed is about half. 


 Of the selected entities, AGD has a manual which provides guidance for FOI decision-26.
makers and administrators. There would be benefit in DSS and DVA considering whether to 
develop a manual or other consolidated guidance material. 


Information Publication Scheme 
 None of the three selected entities met all of the statutory requirements for information 27.


they are obliged to publish as part of the Information Publication Scheme. 


 None of the three selected entities, nor OAIC, met the statutory requirement to review 28.
the operation of the Information Publication scheme by 1 May 2016. 


 Based on the limited number of FOI applications to the selected entities examined by the 29.
ANAO, AGD, DSS and DVA had updated their disclosure logs as required except that four of 15 
required updates were late. 
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Recommendation 
Recommendation 
no.1 
Paragraph 2.36 


The Office of the Australian Information Commissioner should develop 
and publish a statement of its regulatory approach based on an 
assessment of risks and impacts associated with entity non-compliance 
with the requirements of the FOI Act. 


Entity response:  


Agreed. I am pleased to report that the OAIC’s 2017–18 Corporate Plan 
contains a commitment to develop an FOI regulatory action policy. This 
policy will outline our regulatory approach with respect to our full range 
of FOI functions. The 2017–18 Corporate Plan is available on the OAIC’s 
website at www.oaic.gov.au.  


Summary of entity responses 
 A summary of entity responses is below, with full responses provided at Appendix 1. 30.


Office of the Australian Information Commissioner 
The OAIC welcomes external scrutiny of its operations and will seek to use the useful 
engagement we have had with the ANAO during the course of this audit, and the contents of the 
report, to assist us in our continuous endeavours to improve our operations in accordance with 
our statutory responsibilities to the benefit of the Australian community. 


The OAIC also welcomes the acknowledgement in the report the OAIC has been through a 
sustained period of uncertainty between the 2014 and 2016 budgets, when responsibility for 
undertaking a large slice of the OAIC’s FOI functions and associated resourcing was withdrawn 
from the OAIC and distributed to other agencies. Now that that period is behind us the OAIC is 
pursuing all of its statutory FOI regulatory activity, taking into account our resourcing and 
balancing our priorities across all of our statutory functions.  


The OAIC agrees with the ANAO’s recommendation to create an FOI regulatory action policy. The 
OAIC’s 2017–18 Corporate Plan contains a commitment to develop an FOI regulatory action 
policy. Although aspects of such a document are already contained in the FOI Guidelines the 
OAIC acknowledges that pulling this information together and expanding on it in a single policy 
document will assist agencies and the public better understand the OAIC’s approach to its FOI 
regulatory activity. 


Attorney-General’s Department 
The Attorney-General’s Department welcomes the findings of the ANAO audit on the 
administration of the Freedom of Information Act 1982 (the audit). The department is particularly 
pleased with the findings regarding the timeliness of processing requests and the static nature of 
the proportion of requests being refused. 


The department is continually looking for ways to improve its processes and will consider options 
for streamlining the disclosure log process to ensure the statutory timeframe of 10 business days 
is routinely met. 
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Summary and recommendations 


Department of Social Services 
I welcome the findings of the report, and I am pleased to note that the ANAO considers that DSS 
is administering the FOI Act effectively. DSS takes seriously its obligations under the FOI Act to 
treat Government-held information as a national resource and to provide the Australian 
community with access to documents in accordance with the legislative framework. 


I also note the specific areas the ANAO has identified where DSS could improve its FOI 
administration, particularly with regard to: 


• developing a manual or other consolidated guidance material for FOI decision-makers 
and administrators; and 


• reviewing and updating its Entity Plan to maintain full compliance with the Information 
Publication Scheme requirements under section 8 of the FOI Act. 


Department of Veterans’ Affairs 
The Department of Veterans’ Affairs notes the result of the audit and thanks the Australian 
National Audit Office for the opportunity to respond to the issues raised. 
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1. Background 
Freedom of information in the Australian government 


 There are two key Acts which govern the administration of freedom of information in 1.1
Australia: the Freedom of Information Act 1982 (the FOI Act) and the Australian Information 
Commissioner Act 2010 (the AIC Act). 


Freedom of Information Act 1982 
 The FOI Act came into effect in March 1982 and was significantly revised in 2010.2 The FOI 1.2


Act applies to Ministers and almost all government entities.3 The Act’s objects are set out in Box 1. 


Box 1: Objects of the Freedom of Information Act 1982 


(1) The objects of this Act are to give the Australian community access to information held by 
the Government of the Commonwealth, by:  


(a) requiring agencies to publish the information; and  


(b) providing for a right of access to documents.  


(2) The Parliament intends, by these objects, to promote Australia’s representative 
democracy by contributing towards the following:  


(a) increasing public participation in Government processes, with a view to promoting 
better-informed decision-making;  


(b) increasing scrutiny, discussion, comment and review of the Government’s 
activities.  


(3) The Parliament also intends, by these objects, to increase recognition that information 
held by the Government is to be managed for public purposes, and is a national resource.  


(4) The Parliament also intends that functions and powers given by this Act are to be 
performed and exercised, as far as possible, to facilitate and promote public access to 
information, promptly and at the lowest reasonable cost. 


Source: Section 3, FOI Act. 


  


2  Key changes included the creation of the Australian Information Commissioner and Freedom of Information 
Commissioner, the removal of application fees and the removal of charges for access to personal information. 


3  These are defined in the FOI Act as departments, prescribed authorities and a Norfolk Island authority. 
Section 93 of the FOI Act requires agencies and Ministers to provide OAIC with FOI returns (including nil 
returns). In 2015–16, 312 entities (including Ministers) provided returns to OAIC. There are a very small 
number of entities which are wholly exempt from the operation of the FOI Act. They include the Auditor-
General, the Australian Secret Intelligence Service, the Australian Security Intelligence Organisation and the 
Parliamentary departments. 
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Background 


 Section 11 of the FOI Act creates a legally enforceable right of access to government 1.3
documents.4 However, the Act also provides that certain documents (or parts of them) are 
exempt (or conditionally exempt) from release.5 The nine categories of exempt documents 
include: 


• documents relating to national security, defence or international relations;  
• Cabinet documents; 
• documents affecting enforcement of law and protection of public safety; and 
• documents subject to legal professional privilege. 


 There are also eight ‘conditional’ exemptions. Access must be given to a conditionally 1.4
exempt document unless the relevant decision-maker decides that access to it would be contrary 
to the public interest to do so. Categories of conditionally exempt documents include documents 
relating to: 


• Commonwealth-state relations; 
• deliberative processes; and 
• personal information6 about any person (who is not the applicant). 


 There are other grounds on which entities may refuse an application. These are discussed 1.5
at paragraph 3.13. 


 The FOI Act also: 1.6


• creates an Information Publication Scheme (IPS) which requires entities to ‘publish a 
range of information about what the agency does and the way it does it’ as well as other 
information specified in section 8 of the FOI Act.  


• allows people to apply to have amended (or annotated) information that an entity holds 
about them; 


• provides for decisions made under the FOI Act to be reviewed by: 
− the entity that made the decision; 
− the Australian Information Commissioner (AIC – see paragraph 1.7); or 
− the Administrative Appeals Tribunal; 


• gives the AIC powers to conduct investigations and deal with complaints.  


Australian Information Commissioner Act 2010 
 The Australian Information Commissioner Act 2010 (AIC Act) was part of the 2010 FOI 1.7


reforms. The AIC Act provides for the statutory positions of the Information Commissioner, as 
head of the agency, Privacy Commissioner and Freedom of Information Commissioner (FOI 


4  ‘Document’ is defined in s 4 of the FOI Act. The definition is broad and includes any paper or other material on 
which there is writing; any map, plan, drawing or photograph; any article or material from which sounds, 
images or writings are capable of being reproduced; any article on which information has been stored or 
recorded (including electronically); and any other record of information. 


5  A full list and explanation of exemptions and conditional exemptions is at Appendix 3. 
6  Personal information is defined as information or an opinion about an identified individual (whether true or 


not). 
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Commissioner).7 The AIC Act provides the Commissioners with a range of powers related to 
undertaking FOI regulatory activity. The Office of the Australian Information Commissioner (OAIC) 
supports the three Commissioners in the discharge of their functions. 


 Section 11(1) of the AIC Act gives the FOI Commissioner the freedom of information 1.8
functions which are defined in s 8 of the Act and reproduced in Appendix 2.  


Reviews of freedom of Information legislation 
 Since 2012, there have been two reviews relating to the freedom of information 1.9


legislation.8 In 2013, Dr Allan Hawke AC undertook a review of the FOI Act and the AIC Act. Dr 
Hawke made 40 recommendations to streamline FOI procedures, reduce complexity and increase 
the effectiveness and efficiency of managing the FOI workload.9 The government did not formally 
respond to the report. 


 In 2015, Ms Barbara Belcher was commissioned by the Secretaries Board10 to undertake 1.10
an independent review of whole-of-government internal regulation (known as the Belcher Red 
Tape review).11 The report made three recommendations with respect to FOI administration. The 
recommendations were accepted by the Secretaries Board in October 2015. The 
recommendations were:  


• that entities ensure that their FOI practices impose the least burden and consider more 
active publication of information;  


• that consideration be given to consolidating the Information Publication Scheme with 
other relevant government initiatives; and 


• that in order to reduce the administrative burden on entities: 
− FOI statistical reporting be reduced from quarterly to annually;  
− that AGD seek the government’s agreement to prioritise implementation of the 


recommendations of the Hawke report; and  
− that AGD consider the scope of exemptions. 


7  As at February 2017, Mr Timothy Pilgrim PSM was both the Australian Information Commissioner and Privacy 
Commissioner. The position of Freedom of Information Commissioner is vacant but the AIC Act provides that 
both the Australian Information Commissioner and Privacy Commissioner may perform the functions of the 
position. 


8  In February 2012, the Information Commissioner provided the Attorney-General with a report of a review into 
charges under the FOI Act. 


9  A Hawke AC, Review of the Freedom of Information Act 1982 and Australian Information Commissioner Act 
2010, July 2013 <https://www.ag.gov.au/Consultations/Pages/ReviewofFOIlaws.aspx>  


10  The Secretaries Board is established by s 64 of the Public Service Act 1999. It is chaired by the Secretary of the 
Department of the Prime Minister and Cabinet and ‘has responsibility for the stewardship of the Australian 
Public Service (APS) and for developing and implementing strategies to improve the APS’. 


11  B Belcher, Independent Review of Whole-of-Government Internal Regulation, August 2015 
<http://www.finance.gov.au/publications/reducingredtape/>  
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Background 


Freedom of information requests: statistical overview 
 Since the FOI Act’s commencement, there have been just over one million FOI 1.11


applications, with an average of about 31 000 per year. The number of requests each year are 
shown in Figure 1.1. 


Figure 1.1: Numbers of FOI applications received, all entities, 1982–83 to 2015–16 


 


Source: ANAO from <https://data.gov.au/dataset/freedom-of-information-statistics>. 


 In terms of individual entities, the Department of Immigration and Border Protection 1.12
receives the largest number of applications. Figure 1.2 shows the top five entities by number of 
applications received. 


Figure 1.2: Numbers of FOI applications, Top five entities, 2013–14 to 2015–16 


 


Note: The Social Security Appeals Tribunal, Refugee Review Tribunal and Migration Review Tribunal were 
amalgamated with the Administrative Appeals Tribunal on 1 July 2015. 


Source: ANAO from <https://data.gov.au/dataset/freedom-of-information-statistics>. 
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 Applications are broadly categorised by entities as either ‘personal’ (that is, relating 1.13
specifically to the applicant) or ‘other’.12 Prior to 2000–01, the numbers of requests for personal 
information and non-personal information were not separately recorded. Since then, between 80 
and 90 per cent of all applications received each year have been for personal information (see 
Figure 1.3). 


Figure 1.3: Numbers of personal and non-personal FOI applications, all entities, 
2000–01 to 2015–16 


 


Source: ANAO from <https://data.gov.au/dataset/freedom-of-information-statistics>. 


Cost of administering FOI 
 Entities have estimated their costs of administering freedom of information since its 1.14


introduction in 1982. Figure 1.4 shows these estimated costs per application. 


Figure 1.4:  Estimated cost in 2015–16 prices of administration per application, all 
entities, 1982–83 to 2015–16 


 


 Annual costs have been adjusted for inflation using the Reserve Bank of Australia’s inflation calculator. Note a:


Source:  ANAO from <https://data.gov.au/dataset/freedom-of-information-statistics>. 


12  To avoid confusion, in this report ‘other’ applications are referred to as non-personal. 
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Background 


 Figure 1.4 shows that the estimated cost per application increased between 2007–08 and 1.15
2012–13 but has decreased in recent years. The estimated cost per application in 2015–16 
($1,083) was close to the average long term (adjusted) annual cost of $1,113 (despite the high per 
application cost in the early years of implementation). 


 Until 2010, applicants were required to pay a $30 application fee. This fee and certain 1.16
other charges were removed as part of reforms to the FOI Act but charges still apply for some 
items. Figure 1.5 shows fees and charges collected. 


Figure 1.5: FOI fees and charges collected, all entities, 1982–83 to 2015–16 


 


Source: ANAO from <https://data.gov.au/dataset/freedom-of-information-statistics>. 


Freedom of information responsibilities 
 There was a change in FOI roles and responsibilities between 2014–15 and 2016–17 (see 1.17


next paragraph). Current FOI roles and responsibilities are shown in Table 1.1. 


Table 1.1: FOI key responsibilities 


Entity Key responsibilities 


OAIC Conducting merit reviews 


Assistance and guidance to entities and the public 


Issuing FOI guidelines 


FOI complaints and other investigations 


Reviewing IPS 


FOI statistics and reporting 


Monitoring and reporting on entity compliance with the FOI Act 


Australian government entities Receiving and deciding upon FOI applications 


Internally reviewing decisions when requested to do so 


Providing FOI data and statistics to OAIC 


Attorney-General’s department Policy responsibility for the FOI Act and the AIC Act 


Source: ANAO. 
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Intended abolition of OAIC 


 In the 2014–15 budget, the government announced an intention to abolish OAIC, with its 1.18
functions transferred to the Australian Human Rights Commission, the Administrative Appeals 
Tribunal, the Commonwealth Ombudsman and the Attorney-General’s department. However, the 
necessary legislation to give effect to the measure13did not pass the Parliament and the Bill lapsed 
when Parliament was prorogued prior to the 2016 general election. 


 In June 2014, in recognition of the 2014–15 Budget decision and the proposed cessation of 1.19
the OAIC on 31 December 2014, the OAIC prepared to cease undertaking FOI functions. This 
included reducing staff by 23 and closing the OAIC’s Canberra office. The OAIC continued to 
undertake the IC review function as it was not able to be delegated to other agencies. When the 
Bill to disband the OAIC was not considered by the Senate before the due date of 1 January 2015, 
partial funding was reallocated every six months to enable the office to continue to undertake a 
streamlined IC review function from the Sydney office. 


 OAIC’s ongoing funding was reinstated in the 2016–17 budget and the functions that had 1.20
been transferred elsewhere were returned to OAIC. Figure 1.6 shows the total budget for OAIC 
and the amount of funding that OAIC advised that it has estimated that it expended on its FOI 
functions.  


Figure 1.6: Funding expended by OAIC on freedom of information functions, 2010–11 
to 2016–17 


 


Source: OAIC. 


Audit approach 
 The objective of this audit was to assess the effectiveness and efficiency14 of entities’ 1.21


implementation of the Freedom of Information Act 1982.  


13  The Freedom of Information Amendment (New Arrangements) Bill 2014. 
14  During the course of the audit, it became apparent that due to the selected entities’ differing models of FOI 


administration, efficiency comparisons could not be undertaken (see paragraph 3.2). 
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Background 


 To form a conclusion against the audit objective, the ANAO considered whether:  1.22


• the Office of the Australian Information Commissioner effectively and efficiently 
provides guidance and assistance to entities and monitors compliance with the FOI Act; 


• selected entities effectively and efficiently process FOI document access applications; 
and 


• selected entities release relevant information under the Information Publication 
Scheme.  


 The audit included targeted testing of 75 FOI applications made during the 2015–16 1.23
financial year to the Attorney-General’s department (AGD), the Department of Social Services 
(DSS)15, and the Department of Veterans’ Affairs (DVA). These entities were selected16 taking 
account of the number and types of applications received and consideration of rejection rates, 
applicant withdrawal rates, processing timeliness and the use of charges. The targeted sample of 
applications was selected to achieve a variety of decision outcomes and decision-makers within 
each entity and to provide some insight into different entities’ approaches to the administration 
of freedom of information. Table 1.2 provides the numbers of applications selected for each 
department and application type. 


Table 1.2: ANAO FOI targeted sample selection, by department and application type 
Request type DVA AGD DSS Total 


Personal 24 5 10 39 


Non-personal 7 18 11 36 


Total 31 23 21 75 


Source: ANAO. 


Audit scope 
 This audit has not examined charging17or complaints.18 1.24


 The audit was conducted in accordance with the ANAO Auditing Standards at a cost to the 1.25
ANAO of approximately $580 000. 


 The team members for this audit were Julian Mallett, Brendan Mason, Rebecca Walker, 1.26
Emily Arthur, Andrew Rodrigues and Paul Bryant. 


 


15  The Department of Social Services was created on 18 September 2013 and combined parts of the former 
departments of Families, Housing, Community Services and Indigenous Affairs; Health and Ageing; 
Immigration and Citizenship; Education, Employment and Workplace Relations; and Industry, Innovation, 
Climate Change, Science, Research and Tertiary Education; and functions from the Department of the Prime 
Minister and Cabinet. In this report, data relating to DSS is only reported for 2013–14 onwards. 


16  Throughout this report, AGD, DSS and DVA are referred to as ‘selected entities’. 
17  Application fees were removed as part of the 2010 reforms. While charges still apply for some items such as 


searching and retrieving documents and decision making (after the first five hours), the total quantum of fees 
and charges is relatively small (approximately $150 000 in 2015–16). 


18  Pending the intended abolition of OAIC, the investigation of FOI complaints was handled by the 
Commonwealth Ombudsman between November 2014 and June 2016.  
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2. The role of the Office of the Australian 
Information Commissioner in freedom of 
information 
Areas examined 
This chapter examines the role of the Office of Australian Information Commissioner (OAIC) in 
the administration of freedom of information (FOI), including: 


• guidance and assistance OAIC provides to entities and FOI applicants; 


• OAIC’s merit review of FOI decisions; 


• collecting, monitoring and analysing FOI information; 


• OAIC’s role as the FOI regulator. 
Conclusion 
OAIC publishes a wide range of useful guidance for entities and FOI applicants. 
In 2015–16, OAIC reported that it had met its performance target for merit review of entity 
decisions for the first time. The ANAO noted that the time required to conduct a merit review 
varies substantially, with the elapsed time for decisions reported by OAIC in 2015–16 ranging 
from 81 to 1228 days (average of 372 days). 
There is very limited quality assurance or verification of the reliability of FOI data reported to 
OAIC by entities. 
Although OAIC advised that it undertakes all its required functions, since 2012, OAIC has 
undertaken limited regulatory activity. It also does not have an articulated statement of its 
regulatory approach. 
Area/s for improvement 
• The ANAO suggested that OAIC consider developing an approach to verifying the quality of 


data input. 


• The ANAO recommended that OAIC develop and publish a statement of its regulatory 
approach.  


 Section 10 of the AIC Act provides that the Information Commissioner has the freedom of 2.1
information functions which are defined at s 8 of the AIC Act (and reproduced at Appendix 2). Of 
those functions, OAIC’s website identifies ‘responsibility for regulating and providing advice on the 
operations of the FOI Act’ as key functions. 
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The role of the Office of the Australian Information Commissioner in freedom of information 


Does OAIC provide guidance and assistance to entities and FOI 
applicants? 


The OAIC website (www.oaic.gov.au) contains a large amount of guidance and information 
material for applicants and entities and effectively meets the obligation under s 93A of the 
FOI Act to ‘issue guidelines for the purposes of the Act’. 


Information Commissioner’s FOI Guidelines 
 Section 93A of the FOI Act allows the Information Commissioner to issue guidelines for the 2.2


purposes of the Act. The same section requires that entities must have regard to the guidelines in 
exercising powers and functions under the Act. The latest version of the guidelines on the OAIC 
website has 15 volumes.19 The guidelines cover matters such as: 


• processing applications; 
• applying exemptions and conditional exemptions; 
• entity internal review of decisions; and 
• entity reporting obligations. 


 There is a link to previous versions of the Guidelines and a table summarising significant 2.3
changes between each version. 


Other guidance material 


 In addition to the FOI guidelines, OAIC provides a range of other guidance material for 2.4
entities and the public. These include: 


• Twenty-nine FAQs (Frequently Asked Questions) for entities; 
• sixteen FAQs for individuals; 
• a series of 15 ‘agency resources’ which complement other guidance material on the 


website; 
• thirteen Fact Sheets aimed at potential applicants;  
• a 75 page FOI Guide 20; and 
• an FOIstats guide which provides instructions for entities on the provision of quarterly 


and annual statistical returns to OAIC. 
 There is a wide range of relevant material available on the OAIC website which provides 2.5


both entities and potential FOI applicants with guidance and assistance. 


Enquiries line 


 OAIC also provides a 1300 enquiries line. In 2015–16, OAIC responded to 2483 enquiries 2.6
for assistance. 


  


19  Eight of the volumes were updated in December 2016 and the remainder are currently under review. 
20  The FOI Guide explains the main provisions and underlying principles of the FOI Act and describes the Act’s 


historical and philosophical underpinnings. 
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How does OAIC manage the process for merit review of entity 
decisions? 


OAIC receives about half of all applications for review of entity decisions, with the remainder 
subject to entity internal review. In 2015–16, OAIC exercised a discretion not to review 31.9 
per cent of the applications that were finalised that year. 


The proportion of reviewed entity decisions set aside or varied by OAIC has increased from 
about 30 per cent in 2011–12 to about 50 per cent in 2015–16. 


In 2015–16, OAIC reported that it exceeded its target for the proportion of applications for 
merit review finalised within 12 months. Despite this, the ANAO noted that the time required 
to conduct a merit review varies substantially, with the elapsed time for decisions reported by 
OAIC in 2015–16 ranging from 81 to 1228 days (average of 372 days). 


 The FOI Act provides applicants with a right of review if they disagree with a decision an 2.7
entity has made with respect to an FOI application. Decisions that may be reviewed include 
decisions to: 


• refuse access to documents or to only grant access to some documents; 
• grant access to information to a third party21; 
• refuse to amend or annotate personal information22; and 
• impose a charge. 


 Where an entity has not made a decision within the prescribed time period (30 days, 2.8
unless extended by agreement with the applicant), it is deemed to have decided to refuse access. 
This deemed decision is also reviewable. 


 If applicants seek a review of a decision made by an entity, they can choose between 2.9
applying for review to either the entity that made the decision23 or to OAIC.24 While an OAIC merit 
review has the benefit of being independent of the entity that made the original decision, OAIC’s 
Fact Sheet 12 Freedom of Information – your review rights25 advises: 


… going through the agency’s internal review process gives the agency the opportunity to 
reconsider its initial decision, and your needs may be met more quickly without undergoing an 
external review process. 


21  Sections 26A, 27 and 27 A of the FOI Act provide for entities to consult with third parties before releasing 
documents about them to an applicant. Third parties can ‘contend’ that access should not be given. Entities 
are not obliged to decline an applicant access if a third party has objected, but the third party can appeal a 
decision to give the applicant access. 


22  Part V of the FOI Act allows people to apply to have personal information about them amended or annotated 
if they believe that it is incorrect. 


23  Decisions made personally by an entity’s chief officer or a Minister are not subject to internal review but may 
be reviewed by OAIC. 


24  Review decisions are personal decisions of the Information Commissioner rather than decisions of his office. 
However, for convenience, these are referred to as OAIC reviews. 


25  OAIC Fact Sheet 12 Freedom of Information – your review rights <https://www.oaic.gov.au/freedom-of-
information/foi-resources/foi-fact-sheets/foi-factsheet-12-your-review-rights>.  
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The role of the Office of the Australian Information Commissioner in freedom of information 


  Figure 2.1 shows the numbers of internal review applications compared with applications 2.10
for OAIC merit review. For the period 2011–12 to 2015–16, just under half (45.2 per cent) of 
applications for review were made to OAIC. 


Figure 2.1: Applications for internal and OAIC review, 2011–12 to 2015–16 


 


Source: ANAO from <https://data.gov.au/dataset/freedom-of-information-statistics>and OAIC annual reports. 


Outcomes of merit reviews 
 Only a relatively small proportion of applications to OAIC for merit review actually proceed 2.11


to formal review. Applications can have one of the following outcomes: 


• declined because they are out of OAIC’s jurisdiction or are invalid; 
• withdrawn prior to or during review; 
• resolved by agreement between the applicant, the entity and OAIC without formal 


review; 
• subject to an exercise of discretion by OAIC not to conduct a review; or 
• formally reviewed. 


 Figure 2.2 shows these outcomes. 2.12
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Figure 2.2: Outcomes of applications for merit review, 2011–12 to 2015–16 


 


 OOJ: Out of jurisdiction. Note a:


Source: ANAO from OAIC annual reports. 


Applications resolved by agreement 


 In its 2015–16 annual report, OAIC stated that ‘We have a strong focus on resolving 2.13
applications for review by agreement between the parties where possible’. Figure 2.2 shows that 
while the number of applications resolved in this manner has increased since 2011–12, it accounts 
for a relatively small proportion (22.9 per cent in 2015–16). 


Discretion not to review 


 Once OAIC receives an application for review, it may exercise a discretion under s 54W not 2.14
to do so (or not to continue with a review). The reasons for this are that: 


• the application is ‘frivolous, vexatious, misconceived, lacking in substance or not made in 
good faith’ (s 54W(a)(i)); 


• the applicant did not cooperate in progressing the review (s 54W(a)(ii));  
• the applicant cannot be contacted (s 54W(a)(iii)); 
• the Information Commissioner decides that it would be desirable for the review to be 


considered by the Administrative Appeals Tribunal (s 54W(b)); or 
• the applicant fails to comply with an OAIC direction (s 54W(c)). 


 The ANAO observed that between 2012–13 and 2013–14, the number of occasions on 2.15
which OAIC exercised its discretion under s 54W doubled (from 149 to 300). Of these, 170 (56.7 
per cent) were declined on the grounds that the application was frivolous, vexatious, 
misconceived, lacking in substance or not made in good faith. The ANAO sought comment from 
OAIC about whether it was aware of any reason for this increase. OAIC advised that it ‘can only 
speculate that, given the backlog of matters at that time, a stronger line was taken by the 
decision-makers on whether the review was lacking substance’.  
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The role of the Office of the Australian Information Commissioner in freedom of information 


 The ANAO confirmed that there was such a backlog by comparing the number of 2.16
applications OAIC had on hand26 for each year. This is shown in Figure 2.3. 


Figure 2.3: Applications for review on hand, 2010–11 to 2015–16 


 


Source: OAIC annual reports. 


 While the ANAO notes OAIC’s explanation, it considers that the exercise of a discretion not 2.17
to review an application should be based on the merits of the application rather than the 
discretion being used as a workload management tool.  


Outcomes of formal merit review of entity decisions 


 The proportion of applications for OAIC merit review that proceed to a formal review and 2.18
decision has varied between 9.9 per cent in 2011–12 (25 decisions) and 26.6 per cent in 2014–15 
(128 decisions). Under s 55K of the FOI Act, a formal merit review has one of three potential 
outcomes: 


• affirm the entity’s original FOI decision; 
• vary the decision; or 
• set aside the decision and make a fresh decision. 


 Figure 2.4 shows the proportion of decisions in each category. 2.19


26  This is the number of applications received each year less the number closed (for whatever reason). 
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Figure 2.4: Proportion of OAIC review decisions to affirm, set aside or vary entity 
decision, 2011–12 to 2015–16 


 


Source: ANAO from <https://data.gov.au/dataset/freedom-of-information-statistics> and OAIC annual reports. 


 OAIC’s decisions on merit reviews are required to be publicly reported. OAIC complies with 2.20
this by publishing the decisions on AustLII, the website of the Australasian Legal Information 
Institute.27 This body of cases contributes to the evolving body of FOI law and provides guidance 
for FOI decision-makers. 


 Figure 2.4 shows that the proportion of entity decisions set aside or varied by OAIC has 2.21
increased from about 30 per cent in 2011–12 to about 50 per cent in 2015–16. 


Timeliness of reviews 
 The timeliness of OAIC merit reviews has been one of its performance targets28 since its 2.22


inception. Table 2.1 shows OAIC’s reported performance against its targets. OAIC reported that it 
was able to exceed its target for merit reviews completed for the first time in 2015–16. 


27  AustLII (www.austlii.edu.au) is a joint initiative of the faculties of law at the University of Technology, Sydney 
and the University of NSW. It contains databases of most Australian court and tribunal decisions and 
legislation. 


28  Performance targets (previously known as key performance indicators) for all Australian government entities 
are set out in their Portfolio Budget Statements. 
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The role of the Office of the Australian Information Commissioner in freedom of information 


Table 2.1: OAIC merit review of entity decisions: performance against PBS targets 
Year PBS criterion  Target % Result % 


2011–12 Reviews completed within six months 80 32.8 


2012–13 Reviews completed within six months 80 25.2 


2013–14 Reviews completed within 12 months 80 71.2 


2014–15 Reviews completed within 12 months 80 71.1 


2015–16 Reviews completed within 12 months 80 87.0 


Note: The criteria and targets for 2016–17 and 2017–18 are the same as for 2015–16 but results have not yet been 
reported. 


Source: OAIC Portfolio Budget Statements; OAIC annual reports 


 The ANAO notes that the target timeframe for completion of merit reviews was increased 2.23
from six months to 12 months with effect from 2013–14. The ANAO conducted an assessment of 
reported OAIC merit review decisions for 2015–16 and noted that the time required to undertake 
a merit review varies substantially. Specifically, the elapsed time (from OAIC’s receipt of the 
application for merit review through to the Commissioner’s decision) for decisions reported for 
that year ranged from 81 to 1228 days, with an average of 372 days. 


 OAIC advised: 2.24


The length of time taken to finalise a matter depends on a number of factors. These factors 
include the volume of documents under review, the exemptions applied, the security 
classification of the documents and the number of parties. However some matters take longer to 
finalise because the reviewable decision changes during the course of the IC review, adding to 
processing time. For example, the OAIC receives many applications for IC review of decisions 
‘deemed’ to have been made refusing access to documents because the statutory timeframe has 
not been complied with. This gives rise to the right to seek IC review. When the OAIC receives an 
application for IC review of a ‘deemed’ decision, we ask the agency to make an ‘actual’ decision 
which then becomes the decision under review. 


We experience the same issues with practical refusals, where the decision under review may 
change following a decision by the agency under s 55G to process the request and provide access 
to some documents. 


Does OAIC collect, monitor and analyse FOI information? 


Around 300 entities self-report a range of FOI statistics quarterly and annually to OAIC. 
Although OAIC advised that it risk manages the collection of statistics, it undertakes very 
limited quality assurance of their accuracy. OAIC’s annual reports contain useful analysis and 
commentary on FOI statistics. 


 All departments and prescribed authorities are required to supply OAIC with a wide range 2.25
of statistics about their FOI activity. Returns are required quarterly and annually and are reported 
through a portal. OAIC provides entities with an FOIstats guide to assist them in the submission 
process.  
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 The ANAO observed errors in the reported information, such as detailed breakdowns of 2.26
statistics being inconsistent with totals. The ANAO asked OAIC whether it undertook any quality 
assurance or verification of the data input to the portal be entities. OAIC advised: 


OAIC does undertake activity to risk manage the statistical collection to ensure as accurate 
statistics as possible are inputted by agencies but given the number of agencies and the number 
of data points collected and the resources available to the OAIC it is not possible to check every 
single data point entry each quarter and in the annual reports. The general trends observed from 
the statistical collection are very useful and a significant input to understanding how the FOI Act 
is being applied by agencies and Ministers. 


 FOI statistics have been reported to Parliament every year since 1998–99.29 The reports to 2.27
Parliament have included detailed analysis and commentary on trends and issues.30 The reports 
also identify those entities which are not meeting statutory benchmarks such as processing FOI 
applications within the statutory time period. Such information is useful for Parliament and the 
‘FOI community’.31  


 Whilst trend data is of use (and has been presented throughout this report), its reliability 2.28
depends upon the accuracy of the raw data input by entities. There would be benefit in OAIC 
considering developing an approach to verifying the quality of data input. 


 In 2015, entities advised the Belcher Red Tape review (see paragraph 1.10) that the 2.29
quarterly process of statistical reporting was ‘more administratively burdensome than necessary’ 
and the review report recommended that annual reporting only should be required.32 


Does OAIC fulfil its regulatory role? 


Since 2012, OAIC has fulfilled its regulatory role. However, it has undertaken limited 
investigatory action. OAIC also does not have a statement of its regulatory approach in 
relation to FOI.  


 As noted at paragraph 1.18, the government announced its intention to abolish OAIC in 2.30
May 2014. As shown in Figure 1.6, the amount of funding allocated by OAIC to its FOI functions 
was significantly reduced. In the light of this reduction, the ANAO asked OAIC whether there were 
tasks or functions that it was not now performing. OAIC responded: 


29  Between 1998-99 and 2010-11, the Attorney-General, as the responsible Minister, provided an FOI Annual 
Report to Parliament. Following the creation of OAIC, the Information Commissioner reports on FOI matters 
in his annual report to Parliament. The first such report was for 2010-11. Statistics are also published on 
data.gov.au (which provides a wide range of publicly available public datasets created by many government 
entities). 


30  For example, analysis and commentary includes: numbers of requests received and determined; rates of 
applications where access was denied, granted in part or granted in full; time taken to process applications; 
transfers of requests; fees and charges collected, administration costs and internal and external review. 


31  OAIC’s 2015–16 annual report did not contain the same commentary and analysis as in previous years 
because at the time, it was believed that OAIC was to be abolished. 


32  AGD advised that this recommendation, together with other possible reforms of the FOI system, was being 
considered as part of a broader Open Government National Action Plan, flowing from Australia’s membership 
of the Open Government Partnership, an international multilateral initiative established in 2011 to promote 
transparency, empower citizens, fight corruption and harness new technologies to strengthen governance. 
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The role of the Office of the Australian Information Commissioner in freedom of information 


There are no functions that the OAIC is not now performing. The OAIC prioritises its activities 
within the resources available to it, to best deliver all its functions. As such, our ability to 
undertake intensive work, for example, around the IPS scheme and some discretionary activities 
such as Commissioner initiated investigations may not be as feasible as in previous years but we 
still plan to undertake some limited work in these areas. 


 Section 8 of the AIC Act imposes a number of freedom of information functions on OAIC 2.31
which are listed in Appendix 2. Section 8(g) of the FOI Act gives OAIC the function of ‘monitoring, 
investigating and reporting on compliance by agencies with the Freedom of Information Act 1982’. 
In response to an ANAO request to provide examples to demonstrate its performance of this 
function, OAIC advised: 


Reporting on compliance by agencies with the FOI Act happens in a range of ways including 
through our: 


• Annual reports; 
• publication on data.gov.au of the full set of FOI statistics provided by agencies; 
• Commissioner initiated investigation reports; 
• specific compliance reports eg our survey of IPS compliance; and 
• submissions to inquiries eg our response to the Hawke inquiry. 


 The ANAO considered and assessed the examples cited by OAIC as shown in Table 2.2. 2.32


Table 2.2: Examples cited by OAIC of monitoring, investigation and reporting of 
compliance 


OAIC example ANAO comment 


Annual reports. Reports have contained useful analysis and commentary on FOI 
trends and issues.


a
 


Publication of statistics on 
data.gov.au. 


Statistics are a compilation of data self-reported by entities.  


Commissioner initiated 
investigation reports. 


OAIC has initiated two investigations pursuant to s 69 of the FOI 
Act since its creation: one in 2012 and the other in 2014.


33
 


Specific compliance reports eg 
survey of IPS compliance. 


The survey was conducted in 2012. It comprised entities’ self-
assessment of compliance with the IPS. 


Submissions to inquiries 
e.g.response to the Hawke inquiry. 


OAIC’s submission to the Hawke inquiry was in December 2012. 


 With the exception of 2015–16 when it was anticipated that OAIC was to be abolished. Note a:


Source: ANAO. 


 OAIC’s ongoing funding was reinstated in May 2016 in the 2016–17 budget and its FOI 2.33
functions returned to it. 


 Although OAIC’s 2016–17 corporate plan and 2015–16 annual report state that it is 2.34
‘successful when we undertake FOI regulatory functions under the FOI Act in an efficient and 


33  Processing of non-routine requests by the Department of Immigration and Citizenship, OAIC, September 2012 
and FOI at the Department of Human Services, OAIC, December 2014. 
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timely manner’, OAIC’s regulatory activity since 2012 has been limited to its analysis and 
commentary on entities’ self-reported statistics.  


 As the FOI regulator, OAIC should have an explicit statement of its regulatory approach 2.35
based on an assessment of risks and impacts associated with entity non-compliance with the 
requirements of the FOI Act.34 


Recommendation no.1  
 The Office of the Australian Information Commissioner should develop and publish a 2.36


statement of its regulatory approach based on an assessment of risks and impacts associated 
with entity non-compliance with the requirements of the FOI Act. 


Entity response:  


 Agreed. I am pleased to report that the OAIC’s 2017–18 Corporate Plan contains a 2.37
commitment to develop an FOI regulatory action policy. This policy will outline our regulatory 
approach with respect to our full range of FOI functions. The 2017–18 Corporate Plan is 
available on the OAIC’s website at www.oaic.gov.au. 


 


34  By comparison, in its role as the regulator for the Privacy Act 1988, OAIC publishes a detailed Privacy 
regulatory action policy and a Guide to privacy regulatory action. 


 
ANAO Report No.8 2017–18 
Administration of the Freedom of Information Act 1982 
 
32 


                                                                 


260







3. Entity processing of FOI applications 
Areas examined 
This chapter looks at aspects of entities’ processing of FOI applications.  
Conclusion  
Based on the targeted testing of FOI applications made to AGD, DSS and DVA, those agencies 
generally appear to be providing appropriate assistance to applicants. The selected entities’ 
ability to search for documents would be improved if they had the capability to electronically 
search the content of all electronic documents. 
The number of exemptions claimed by entities has increased by 68.4 per cent over the last five 
years. The use of two exemptions in particular has increased substantially. 
Across all entities: 


• 88 per cent of applications were processed within the required 30 day period; 


• the proportion of applications refused has remained fairly constant at about 10 per cent 
over the last five years; 


• the number of exemptions being claimed is increasing, especially in relation to two of the 
‘top ten’ exemptions; and 


• the number of applications for internal review is trending upwards. 
Area/s for improvement 
There would be merit in DSS and DVA considering whether to develop a manual or other 
consolidated guidance material for FOI decision-makers and administrators. 


 As noted at paragraph 1.23, the Department of Veterans’ Affairs, the Department of Social 3.1
Services and the Attorney-General’s Department were selected to provide insight into their 
respective handling of FOI applications.  


 It is open to entities to adopt an organisational model for FOI administration which best 3.2
meets their needs: a small entity with few applications each year would not require a unit 
dedicated to processing FOI applications. The three selected entities have adopted different 
organisational approaches to processing FOI applications35: 


• In AGD, the Secretary has delegated FOI decision-making powers to Senior Executive 
Service Officers in the relevant policy area, with a centralised FOI team providing advice 
and administrative support;  


• In DSS, FOI decisions are made by specialised teams located within the department’s 
legal division with the relevant subject area providing administrative support (such as 
searching for documents) ; and 


• In DVA, personal FOI applications (which form the majority of the entity’s applications) 
are generally managed by the National Information Access Processing team in the Client 
Access Branch. Non-personal FOI applications and more complex personal applications 


35  As noted at 1.21, the different administrative models adopted by the selected entities prevented assessment 
of relative efficiencies between them. 
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are managed by a specialised Information Law team located within the Legal Services 
and Assurance Branch. 


 The number of personal and non-personal FOI applications received by each of the 3.3
selected entities is shown in Table 3.1. 


Table 3.1: FOI applications received, selected entities, 2009–10 to 2015–16 
Year DVA AGD DSSa 


Application 
type 


Personal Non-personal Personal Non-personal Personal Non-personal 


2009–10 5178 13 26 41 n/a n/a 


2010–11 4916 21 50 183 n/a n/a 


2011–12 4379 22 102 212 n/a n/a 


2012–13 4115 130 58 150 n/a n/a 


2013–14 3629 52 78 185 39 87 


2014–15 3395 41 55 204 92 102 


2015–16 3318 20 47 175 77 83 


 As noted at paragraph 1.23, DSS was created in 2013. Note a:


 The data relating to the selected agencies relates to all FOI applications they received, not to the targeted Note b:
sample examined by the ANAO. 


Source: ANAO from <https://data.gov.au/dataset/freedom-of-information-statistics>. 


 The nature of the entities’ functions are reflected in the relative proportions of personal 3.4
and non-personal applications: over the period shown, 99 per cent of applications received by 
DVA were personal, in contrast to AGD (26.6 per cent) and DSS (31.2 per cent). 


Do entities provide assistance to applicants? 


The targeted testing of FOI applications to AGD, DSS and DVA examined by the ANAO 
suggested that the selected entities generally met the requirement to assist applicants to 
lodge applications. 


 The ANAO’s analysis of 75 FOI requests made to DVA, AGD and DSS found that entities had 3.5
generally engaged with applicants in accordance with the FOI Act. However, the ANAO observed a 
number of instances where each department could have provided applicants with better 
assistance after lodging requests.36 Conversely, the ANAO also noted an instance in DSS where the 
department provided the applicant with information which went beyond what had been 
specifically requested and would have been of substantially more assistance to the applicant than 
a literal response. 


 The FOI Act also requires entities to acknowledge the receipt of all FOI requests within 3.6
14 days. There were 68 requests for which an acknowledgment was required.37 Of these, 57 (83.8 


36  Section 15(3) of the FOI Act imposes a duty on entities to assist applicants to make valid applications. 
37  An acknowledgement was not strictly required for example where the FOI request was processed 


administratively or where the applicant had withdrawn their request with the 14 days. 
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per cent) were acknowledged within 14 days, five (three DVA, one AGD and one DSS) were 
acknowledged outside the statutory timeframe and six requests were not acknowledged 
(three DVA, two DSS and one AGD). In their acknowledgement receipts, AGD and DVA typically 
included the date by which a decision was due. It is important that an applicant knows when to 
expect a decision, so that he or she knows when the application is deemed to have been refused 
and may then determine whether to apply for a review of the decision. DSS advised the ANAO that 
it would endeavour to routinely provide applicants with a due date by amending its templates. 


Do entities conduct reasonable searches? 


The ANAO’s targeted testing of FOI applications to AGD, DSS and DVA showed that the 
selected entities generally conducted reasonable searches to attempt to locate documents. 
Entities’ ability to search for relevant documents could be improved were the entities able to 
electronically search the contents of all documents (rather than just by title). 


 The FOI Act provides that entities may refuse a request for access to a document where 3.7
entities have taken ‘all reasonable steps’ to find a document and the entity is satisfied that it 
cannot be found or does not exist.  


 The ANAO did not replicate the document searches for each of the 75 requests due to the 3.8
large number of paper and electronic filing systems within each entity, some of which were 
geographically dispersed; and difficulties in ascertaining which documents may have been added 
or deleted since the search was originally conducted. Instead, the ANAO examined the entities’ 
records of their searching processes, including the advice provided by the decision-maker to the 
applicant about the searches conducted. Across the ANAO’s targeted sample of FOI requests, the 
degree to which the searching process was documented tended to align with the scope of the 
request: for example, search processes for broader requests tended to be more thoroughly 
documented.38 There were a small number of broad requests where the searching process was 
not documented; in these cases the decision-maker had relied on advice from the line area. 
Where the request related to specific documents or information, the relevant line area located 
and provided the relevant documents, or advised that no documents existed. 


 Of the three entities, DVA documented less detail associated with its processing of FOI 3.9
requests, including its searches. Many of DVA’s records (such as files relating to veterans’ benefits) 
are paper-based. At the time of audit fieldwork, DVA’s FOI documentation was split across its 
enterprise document management system, email mailboxes and shared drives. During the course 
of the audit, DVA advised the ANAO that it had been reviewing a number of practices to improve 
its FOI record-keeping and was in the process of a project to digitise its paper records. In contrast, 
AGD and DSS retained all FOI records in their electronic departmental record systems.  


 Although each of the three selected entities use electronic data and records management 3.10
systems (EDRMS) which allow for searches by document title, they are not able to readily search 


38  DSS completed a FOI Document Search Minute to record its FOI search process, including documenting what 
had been searched, the numbers of documents identified, and any potential sensitivities. A senior staff 
member signs the Minute and certifies that reasonable searches have been conducted, and that they 
understand that they may be required to give evidence before the Australian Information Commissioner or 
the Administrative Appeals Tribunal in relation to the searches undertaken. 
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the content of the documents themselves. In some instances (such as searching for a particular 
text string), such a facility might have the potential to reduce both the task of searching for 
relevant documents and the number of documents in respect of which a decision must be made. 


Do entities meet timeliness requirements? 


The FOI Act requires that entities determine (make a decision about) applications within 
30 days. Between 2011–12 and 2015–16, 88.4 per cent of FOI applications were reported as 
having been determined within 30 days.  


 Section 15(5) of the FOI Act requires entities to ‘determine’ (that is, make a decision on) 3.11
FOI applications within 30 days of being received.39 Figure 3.1 shows the proportion of FOI 
applications that were reported by entities as having been determined within the 30 day 
requirement. 


Figure 3.1: Proportion of FOI applications determined within 30 days, selected and all 
entities, 2011–12 to 2015–16 


 


Source: ANAO from <https://data.gov.au/dataset/freedom-of-information-statistics>. 


 The significant drop for ‘all entities’ in meeting the 30 day requirement in 2015–16 is 3.12
attributable to a single entity (the Department of Immigration and Border Protection).40 If that 


39  Section 15AA of the FOI Act allows entities to seek the applicant’s agreement to extend this period by up to a 
further 30 days. 


40  In 2015–16, the Department of Immigration and Border Protection determined 19 928 FOI applications, more 
than 60% of applications determined by all entities. 13 777 (69.1%) of its determinations were made within 30 
days. 
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entity is removed from the ‘all entities’ figure, then more than 94 per cent of FOI applications 
were reported as having been processed within 30 days for each of the last three years.  


Do entities appropriately apply refusals and exemptions and conduct 
internal reviews? 


Based on its targeted testing in selected entities, the ANAO concluded that those entities 
appropriately applied refusals and exemptions and conducted internal reviews. About 10 per 
cent of all FOI applications are refused (that is, that access to documents is not given). The 
number of exemptions (that is, grounds to deny access) claimed over the last five years has 
increased by 68.4 per cent, noting that an individual FOI claim can be subject to multiple 
categories of exemption. Over the same period the number of applications increased by 
53.4 per cent. The use of the ‘certain operations’ and ‘national security’ exemptions has 
increased by 318 per cent and 247 per cent respectively. 


The number of applications for internal review of FOI decisions increased by 35 per cent from 
2014–15 to 2015–16. The proportion of internal review decisions where the original decision 
was affirmed is about half. 


All refusals 
 Entities may refuse FOI applications for the following key reasons:  3.13


• that the documents are publicly available; 
• that the documents do not exist or cannot be found;  
• that the application is invalid;41 
• that some or all of the documents sought are exempt; and 
• that dealing with the request would ‘substantially and unreasonably’ divert the entity’s 


resources (practical refusal). 
 Figure 3.2 shows the proportion of applications refused for any reason as a proportion of 3.14


applications received each year. While AGD has a higher proportion of refused applications 
relative to other entities, this is likely to be attributable to the fact that it has a larger proportion 
of non-personal applications than other selected entities: conversely, DVA receives a much higher 
proportion of personal applications, where access is generally granted. The rate of refusals for all 
entities has remained broadly consistent over the period at about 10 per cent and does not 
indicate a clear trend. 


41  To be valid, a request must be in writing, state that it is an FOI application, provide enough information to 
identify the document/s being sought and provide an address (which may be email address) where notices 
may be sent. (s 15(2)). Entities have a duty to assist applicants to make a valid application (s 15(3)). 
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Figure 3.2: Refusals as a proportion of applications received, selected and all entities, 
2011–12 to 2015–16 


 


Note: The data relating to the selected entities relates to all refusals, not to the targeted sample examined by the 
ANAO. 


Source: ANAO from <https://data.gov.au/dataset/freedom-of-information-statistics>. 


Practical refusals 
 As noted at Case Study 1 (see page 35), s 24(1) of the FOI Act allows an entity to 3.15


‘practically refuse’ an application if the work involved in processing it would ‘substantially and 
unreasonably’ divert the resources of the entity. However, the entity must notify the applicant of 
its intention to refuse the application and is required to provide the applicant with an opportunity 
to revise the application (by narrowing its scope, for example). Figure 3.3 shows the proportion of 
total applications received where entities notified an applicant that it intended to ‘practically 
refuse’ the application.  


Figure 3.3: Practical refusal notifications as a proportion of all applications received, 
selected and all entities, 2011–12 to 2015–16 


 


Note:  The data relating to the selected entities relates to all applications, not to the targeted sample examined by 
the ANAO. 


Source: ANAO from <https://data.gov.au/dataset/freedom-of-information-statistics>. 
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 Figure 3.3 does not show any clear trend in practical refusals. The relatively low proportion 3.16
of applications refused by DVA is a reflection of that entity’s relatively larger proportion of 
applications for personal material (where access is generally granted). 


 The proportion of s 24(1) notifications which are subsequently processed after the 3.17
applicant has had an opportunity to revise the application averages about 30 per cent per year. In 
numerical terms, from 37 996 applications received in 2015–16, entities made 1 354 notifications 
of intent to refuse and of those, 402 (29.7 per cent) were subsequently processed. 


Exemptions 
 As noted at paragraphs 0 and 1.4, there are a total of 18 exemptions and conditional 3.18


exemptions which may apply to documents being considered for release as a result of an FOI 
application. The full range of exemptions is explained in more detail in Appendix 3. 


 An entity might decide that a single document (or group of documents) attracts more than 3.19
one exemption. OAIC provides entities with instructions about how to complete their quarterly and 
annual statistical returns. In relation to exemptions, entities are instructed that for each 
application, they should count the number of different exemptions claimed. A single document 
could therefore be claimed to be exempt under several exemptions and multiple documents 
included in a single application could attract many different exemptions. While it is reasonable to 
count the numbers of exemptions claimed, this makes comparisons with actual numbers of 
applications difficult. Consequently, it is more instructive to examine trends in the use of 
exemptions. Figure 3.4 shows the total number of exemptions claimed in the period 2011–12 to 
2015–16. 


Figure 3.4: Total number of exemptions claimed, all entities, 2011–12 to 2015–16 


 


Source: ANAO from <https://data.gov.au/dataset/freedom-of-information-statistics>. 


 The increase in the number of exemptions claimed between 2011–12 and 2015–16 was 3.20
68.4 per cent. Over the same period, the number of applications received increased by 
53.4 per cent. As an individual FOI claim can be subject to multiple categories of exemption, the 
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data cannot be used to determine whether the growth in the use of exemptions is occurring any 
faster than the growth in the number of applications.  


 The ANAO also examined the growth in the use of particular exemptions. Table 3.2 shows 3.21
the top 10 exemptions claimed in the period 2011–12 to 2015–16. 


Table 3.2: Top ten exemptions claimed, all entities, 2011–12 to 2015–16 


Exemption 
20


11
–1


2 


20
12


–1
3 


20
13


–1
4 


20
14


–1
5 


20
15


–1
6 Total % of all 


exemptions 
% increase 
2011–12 to 


2015–16 


Personal 
privacy 


3850 4489 4759 5677 6030 24 805 46.1 56.6 


Certain 
operations 


638 896 1721 1663 2672 7590 14.1 318.8 


Law 
enforcement 


995 1282 1485 1461 1191 6414 11.9 19.7 


Secrecy 468 699 545 600 818 3130 5.8 74.8 


Business 400 513 426 518 539 2396 4.5 34.8 


Deliberative 
processes 


332 363 487 566 588 2336 4.3 77.1 


National 
security 


194 257 456 547 677 2131 4.0 249.0 


Legal 
professional 
privilege 


330 304 288 267 346 1535 2.9 4.8 


In confidence 226 248 243 274 243 1234 2.3 7.5 


Trade secrets 332 141 126 131 105 835 1.6 -68.4 


Total top ten 7765 9192 10 536 11 704 13 209 52 406 97.5 70.1 


Top ten as % 
of all 
exemptions 


96.7 96.8 97.7 98.0 97.7 97.5 97.5 1.0 


All exemptions 8027 9498 10 783 11 938 13 515 53 761 100.0 68.4 


Source: ANAO from <https://data.gov.au/dataset/freedom-of-information-statistics>. 


 Table 3.2 shows that in each year, the top ten exemptions have accounted for 97 per cent to 3.22
98 per cent of all exemptions claimed. The greatest growth has been in the use of the ‘certain 
operations’42 exemption which has increased by more than 300 per cent in the five year period. The 
use of the ‘national security’ exemption has also increased substantially (by almost 250 per cent). 


42  Exemptions are described in more detail in Appendix 2. The ‘certain operations’ exemption includes 
examinations or audits, the management or assessment of personnel and the proper and efficient conduct of 
operations. Entities are not required to report which one of these led to the ‘certain operations’ exemption 
being claimed. 
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Internal review of decisions 
 As noted at paragraph 2.9, applicants who are dissatisfied with a decision that an entity 3.23


makes about their application may choose between seeking an internal review by the entity or 
applying for review to OAIC. Applications for review are split roughly evenly between these two 
options. Figure 3.5 shows the number of applications for internal review received by all entities 
over the last five years.  


Figure 3.5: Applications for internal review, all entities, 2011–12 to 2015–16 


 


Source: ANAO from <https://data.gov.au/dataset/freedom-of-information-statistics>. 


 Figure 3.5 shows that the number of applications for internal review received in 2015–16 3.24
increased by 35 per cent from the previous year. 


Outcomes of internal reviews 


 Under s 54C(2), an internal review of an FOI decision must be conducted by someone 3.25
other than the person who made the original decision. Although not specifically required, an 
internal reviewer is usually more senior. As with OAIC reviews (see paragraph 2.18), an internal 
reviewer may either affirm the original decision, vary it (for example by giving access to some of 
the documents) or give access in full.  


 Figure 3.6 shows the outcomes of internal reviews.43 3.26


43  Data for the three selected entities is not included as there were too few to indicate a meaningful trend. 
(Over the 2011–12 to 2015–16 period, AGD made 57 internal review decisions, DSS 23 and DVA 34). 
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Figure 3.6: Internal review decision outcomes, all entities, 2011–12 to 2015–16 


 


Source: ANAO from <https://data.gov.au/dataset/freedom-of-information-statistics> and OAIC annual reports. 


 Figure 3.6 shows that the proportion of internal review decisions in each category has 3.27
remained broadly consistent over time. 


 The ANAO examined two internal reviews conducted by each of the three selected entities 3.28
from the 2015–16 financial year. One application for review to DVA was withdrawn as the 
applicant decided instead to request an OAIC merit review. In accordance with s 54C(2) of the Act, 
the remaining five reviews were decided upon by a different decision-maker from the one who 
had made the original decision, and each decision-maker made a further decision based upon 
inquiries.44 All of the review decisions were made within the statutory timeframe. Four of the 
reviews affirmed the original decision, and in one case the AGD decision-maker reviewed the 
application of exemptions to a number of documents and decided to grant access to two 
additional paragraphs of content. 


Do selected entities provide adequate guidance for decision-makers? 


Of the selected entities, AGD has a manual which provides guidance for FOI decision-makers 
and administrators. There would be benefit in DSS and DVA considering whether to develop a 
manual or other consolidated guidance material. 


 As noted at paragraph 2.5, OAIC provides a wide range of guidance material, including 3.29
comprehensive guidelines published pursuant to s 93A of the FOI Act. However, both the FOI Act 
and the OAIC guidelines leave scope for the exercise of discretion by entities in some respects, 


44  In one of the FOI requests reviewed by the ANAO, an AGD Senior Executive had overseen much of the 
processing of the request, but at the time they were provided with a draft decision referred the decision to 
direct subordinate in case an internal review was requested. In light of the requirement for a ‘fresh’ decision, 
it would be prudent for entities to consider the need to reserve a decision-maker before they become 
significantly involved in the request. In that instance, no request for internal review was made. 
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such as whether to charge applicants45 or when it is appropriate to refuse an application on 
practical refusal grounds (see paragraph 3.15). Further, every FOI application requires a decision-
maker to exercise judgement about what documents should (or should not) be released and 
which, if any, exemptions should be claimed. Consequently, there remains a need for entities to 
supplement OAIC guidance with material to support FOI decision-makers which is tailored to the 
particular entity.46 A manual can also contain administrative procedural instructions. Such policy 
and procedural guidance would help to ensure consistency of process and practice across an 
entity. AGD has an FOI Procedures Manual while DSS and DVA advised that they do not. 


45  The Freedom of Information(Charges) Regulations 1982 set out charges and rates for specific activities such as 
decision making and copying. However, there is a discretion to not apply any charges. 


46  For example, AGD’s Executive Board has agreed that ‘the department will charge applicants for the cost of 
processing their FOI requests unless there is a good reason not to do so’, while DVA advised the ANAO that its 
policy is not to charge on the basis that many of their applicants are veterans who may be in receipt of a 
benefit and therefore of more limited means. 
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4. Information Publication Scheme 
Areas examined 
This chapter examines whether selected entities and the OAIC have met requirements relating 
to the Information Publication Scheme (IPS).  
Conclusion 
None of the three selected entities fully complied with the FOI Act requirement to publish 
specific required information as part of the IPS. 
None of the three selected entities, nor OAIC, met the FOI Act requirement to review the 
operation of the IPS in their entity by May 1 2016.  
The three selected entities updated their disclosure logs as required, noting that four of 15 
required updates were late.  


 The Information Publication Scheme (IPS) was introduced into the FOI legislative 4.1
framework as part of the 2010 reforms. The OAIC FOI guidelines describe the IPS as follows: 


The IPS requires agencies to publish a broad range of information on their website and provides a 
means for agencies to proactively publish other information. Agencies must also publish a plan that 
explains how they intend to implement and administer the IPS (an agency plan) … The IPS 
underpins a pro-disclosure culture across government, and transforms the freedom of information 
framework from one that is reactive to individual requests for documents, to one that also relies 
more heavily on agency-driven publication of information. 


Do entities publish required Information Publication Scheme 
information? 


None of the three selected entities met all of the statutory requirements for information they 
are obliged to publish as part of the Information Publication Scheme. 


 Section 8 of the FOI Act includes specific requirements for entities about what information 4.2
must be published as part of the IPS. The ANAO assessed the selected entities’ compliance with 
these requirements. Table 4.1 lists the requirements and shows the ANAO’s assessment of the 
extent to which they have been met. 


Table 4.1: Compliance with IPS publication requirements at May 2017, selected entities 
Section Requirement (summary) AGD 


Compliant? 
DSS 


Compliant? 
DVA 


Compliant? 


8(2)(a) Entity Plan Yes No No 


8(2)(b) Details of the entity structure e.g. in the form of 
an organisation chart. 


No Yes Yes 


8(2)(c) Functions of the entity including: its decision-
making powers; and other powers affecting 
members of the public. 


No Yes Yes 


8(2)(d) Details of appointments of officers made under 
Acts other than the APS Act 1999. 


No Yes No 
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Information Publication Scheme 


Section Requirement (summary) AGD 
Compliant? 


DSS 
Compliant? 


DVA 
Compliant? 


8(2)(e) Information in annual reports prepared by the 
entity that are laid before the Parliament. 


Yes Yes Yes 


8(2)(f) Arrangements for members of the public to 
comment on specific policy proposals of the 
entity. 


Yes Yes Yes 


8(2)(g) Information in documents to which the agency 
routinely gives in response to requests unless 
exempt. 


Yes Yes Yes 


8(2)(h) Information held by the entity that is routinely 
provided to the Parliament in response to 
requests and orders from the Parliament. 


No Yes No 


8(2)(i) Contact details for an officer who can be 
contacted about access to the entity’s 
information under the Act. 


Yes Yes Yes 


8(2)(j) Entity operational information. No Yes Yes 


Note: Section 8B of the FOI Act requires that agencies must ensure that the information is ‘accurate, up to date and 
complete’. 


Source: ANAO. 


 Table 4.1 shows that while DSS complied with nine of the ten requirements, DVA and AGD 4.3
complied with seven and five respectively. 


Have entities and OAIC reviewed the operation of the Information 
Publication Scheme? 


None of the three selected entities, nor OAIC, met the statutory requirement to review the 
operation of the Information Publication scheme by 1 May 2016. 


 Section 9 of the FOI Act requires each entity, ‘in conjunction with’ OAIC, to review the 4.4
operation of the IPS in its entity ‘from time to time’. It also required that the first such review 
must be completed within 5 years of the commencement of the FOI Act. This meant that each 
entity’s review should have been completed by 1 May 2016. None of the three selected entities, 
nor OAIC, have undertaken the required reviews.47 


47  AGD advised that between May 2014 and May 2016, it was anticipated that the requirement to review the IPS 
would be repealed with the passage of the Freedom of Information Amendment (New Arrangements) Bill 
2014. However, as noted at paragraph 1.18, this Bill did not pass and lapsed. Consequently, Parliament’s 
original intention that the IPS be reviewed remains, but has not been met. 
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 The Independent Review of Whole-of-Government Internal Regulation (see paragraph 4.5
1.10) supported the concept of the IPS, provided it did not result in ‘mandating particular 
publishing requirements which are already otherwise required’ and recommended that: 


AGD in consultation with relevant entities consider whether the Information Publication 
Scheme could be consolidated with other government initiatives for enhancing public 
accessibility of government information, such as the digital transformation agenda.48 


Have selected entities updated their FOI disclosure logs? 


Based on the limited number of FOI applications to the selected entities examined by the 
ANAO, AGD, DSS and DVA had updated their disclosure logs as required except that four of 15 
required updates were late. 


 Section 11C of the FOI Act requires that when entities have released documents as a result 4.6
of an FOI application, they are required to publish a ‘disclosure log’ that makes information 
publicly available that has been released to FOI applicants. Along with the introduction of the IPS, 
this requirement was introduced to encourage a proactive approach to publishing information 
and to increase recognition that information held by government is a national resource. Entities 
are required to publish information on their disclosure logs unless it includes personal or business 
information, or other information of a kind determined by the Information Commissioner. Entities 
must publish information on their disclosure log within 10 working days after the FOI applicant 
was given access to a document. Section 11C provides entities with three options for meeting 
these requirements: 


• making the information available for downloading from the entity’s website; 
• linking to another website where the information can be downloaded; or 
• giving details of how the information may be obtained. 


 The three selected entities were required to publish information for 15 of the 75 FOI 4.7
requests included in the ANAO’s targeted sample: these were requests for non-personal 
information, for which documents had been granted in full or in part. In all 15 instances, the 
relevant entity had updated its disclosure log, although four of the 15 required updates were 
outside the 10 day limit (by between four and 14 days). 


 Entity approaches to the provision of information on their disclosure logs varied, but all 4.8
accorded with one of the three options described in the Act. On its disclosure log, DSS provided 
information about requests as well as making electronic copies of the documents or information 
released to applicants available for the public to download.49 AGD and DVA listed information 
about requests, with the documents or information available upon request. 


48  AGD advised that this recommendation, together with other possible reforms of the FOI system, is being 
considered as part of a broader Open Government National Action Plan, flowing from Australia’s membership 
of the Open Government Partnership, an international multilateral initiative established in 2011 to promote 
transparency, empower citizens, fight corruption and harness new technologies to strengthen governance. 


49  OAIC also provides electronic copies of documents or information released to applicants for the public to 
directly access on its disclosure log. 
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Information Publication Scheme 


 DSS advised that it had adopted a deliberate approach of using the disclosure log to 4.9
maximise the amount of information it makes available to the public. FOI statistics suggest that 
there is public interest in DSS’s disclosure log: in 2015–16, DSS reported that it uploaded 19 direct 
links to documents, and recorded 168 238 unique visitors and 245 297 page views on its disclosure 
log. DSS advised the ANAO that there was little extra work in making documents available for 
downloading on its log: in most cases, an electronic copy of the documents or information that 
had been prepared for provision to the applicant could also be uploaded to the disclosure log.  


 


Grant Hehir 
Auditor-General 


Canberra ACT 
19 September 2017 
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Appendix 2 OAIC’s freedom of information functions under the 
Australian Information Commissioner Act 2010 


Section Function 


8(a) Promoting awareness and understanding of the Freedom of Information Act 1982 and the 


objects of that Act. 


8(b) Assisting agencies under section 8E
a
 of the Freedom of Information Act 1982 to publish 


information in accordance with the information publication scheme under Part II of that Act. 


8(c) The functions conferred by section 8F
b
 of the Freedom of Information Act 1982. 


8(d) Providing information, advice, assistance and training to any person or agency on matters 
relevant to the operation of the Freedom of Information Act 1982. 


8(e) Issuing guidelines under section 93A of the Freedom of Information Act 1982. 


8(f) Making reports and recommendations to the Minister about:  


(i) proposals for legislative change to the Freedom of Information Act 1982; or  


(ii) administrative action necessary or desirable in relation to the operation of that Act. 


8(g) Monitoring, investigating and reporting on compliance by agencies with the Freedom of 
Information Act 1982. 


8(h) Reviewing decisions under Part VII
c
 of the Freedom of Information Act 1982. 


8(i) Undertaking investigations under Part VIIB
d
 of the Freedom of Information Act 1982. 


8(j) Collecting information and statistics from agencies and Ministers about the freedom of 
information matters. 


8(k) Any other function conferred on the Information Commissioner by the Freedom of 
Information Act 1982. 


8(l) Any other function conferred on the Information Commissioner by another Act (or an 
instrument under another Act) and expressed to be a freedom of information function. 


 Section 8E allows the Information Commissioner to assist entities to identify and prepare information to be Note a:
published under the IPS. 


 Section 8F allows the Information Commissioner to review entities’ IPS operation and monitor, investigate Note b:
and report on compliance with IPS requirements. 


 Part VII of the FOI Act relates to reviewing entity FOI decisions. Note c:


 Part VIIB of the FOI Act allows the Information Commissioner to investigate complaints and conduct ‘own Note d:
motion’ investigations. 


Source: ANAO. 
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Appendix 3 Exemptions and conditional exemptions under the FOI 
Act 


Table A.1: Exemptions 


Section Detail 


33 Exempts documents if their disclosure would, or could reasonably be expected to, cause 
damage to Australia’s national security, defence or international relations, or would 
divulge information communicated in confidence to the Commonwealth by a foreign 
government or an international organisation. This includes information communicated 
pursuant to a treaty or formal instrument on protection of classified information. 


34 Exempts Cabinet documents, which are Cabinet submissions, official records of the 
Cabinet, briefings to a minister on a Cabinet submission, and drafts of Cabinet submissions, 
official records and Cabinet briefings.  


A Cabinet submission must have been created for the dominant purpose of being submitted 
for Cabinet’s consideration and must have actually been submitted or be proposed by a 
sponsoring minister to be submitted (s 34(1)).  


Includes a document that is a copy, part of or an extract from an exempt document (s 34(2)), 
and a document that contains information which would reveal a Cabinet deliberation or 
decision (except where the deliberation or decision has been officially disclosed) (s 34(3)).  


A document is not exempt merely because it is an attachment to an exempt document 
(s 34(4)).  


A document by which a Cabinet decision is officially published (such as a media release) is 
not an exempt document (s 34(5)).  


Information in a Cabinet document is not exempt matter if the information consists of purely 
factual information, unless disclosure would reveal a Cabinet deliberation or decision whose 
existence has not been officially disclosed (s 34(6)). 


37 Exempts documents if their disclosure would or could reasonably be expected to affect the 
enforcement of law and protection of public safety, including by: 


• prejudicing the conduct of an investigation of a breach relating to taxation or proper 
administration of the law; 


• revealing the existence or identity of a confidential informant (see s 37(2A) for 
confidential sources);  


• endangering any person’s life or physical safety;  


• prejudicing a fair trial; or  


• disclosing lawful methods of investigation or prejudicing methods for protecting public 
safety. 


38 Exempts documents to which secrecy provisions apply under a provision of another Act 


and either:  


• that provision is specified in Schedule 3 of the FOI Act, or  


• s 38 is expressly applied to the document or information in the document, by that secrecy 
provision, or by another provision of that or any other enactment (s 38(1)(b)).  


There are two limitations to this exemption. An applicant has a right of access to a document 
that is exempt if the relevant secrecy provision does not prohibit disclosure to that applicant. 
The exemption does not apply if the applicant requests a document which contains their own 
personal information, except if disclosure is prohibited under the Migration Act 1958. 
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Section Detail 


42 Exempts documents subject to legal professional privilege (LPP).  


The dominant purpose test and the independent legal adviser and client relationship are 
determinative when considering LPP. Documents are not exempt if the person entitled to 
claim LPP waives the claim (s 42(3)(a)). Section 42 does not apply to an agency’s 
operational information (as defined in s 8A). 


45 Exempts documents containing material obtained in confidence, where the person who 
provided the confidential information would be able to bring an action under the general law 
for breach of confidence to prevent disclosure, or to seek compensation for loss or damage 
arising from disclosure. 


45A Exempt documents prepared by, originating from, created for or provided to the 
Parliamentary Budget Office in relation to a confidential request. 


46 Exempts documents if their disclosure would, apart from the FOI Act and any immunity of 
the Crown, be in contempt of court or infringe the privileges of the Parliament.  
A contempt of court is an action which interferes with the due administration of justice. The 
term ‘parliamentary privilege’ refers to the privileges or immunities of the Houses of the 
Parliament and the powers of the Houses to protect the integrity of their processes. 


47 Exempts documents disclosing trade secrets or commercially valuable information 
whose value would be, or could reasonably be expected to be, destroyed or diminished if the 
information were disclosed. 


47A Exempts electoral rolls, including:  


• print, microform and digital copies of electoral rolls  


• documents that set out particulars of individual electors that were used to prepare 
electoral rolls or were derived from electoral roll data. 


Source: OAIC, Agency Resource 5, Exemptions and conditional exemptions under the FOI Act 1982 


Table A.2: Conditional exemptions 


Section Detail 


47B Conditionally exempts documents if their disclosure would or could reasonably be expected 
to damage Commonwealth-State relations or relations with Norfolk Island, or disclose 
information communicated in confidence by or on behalf of a government or authority of a 
State to the Commonwealth or the Government of Norfolk Island. 


47C Conditionally exempts documents if their disclosure would disclose deliberative processes.  


Deliberative matter includes opinions, advices or recommendations that have been obtained, 
prepared or recorded, and consultations or deliberation that have taken place, as part of the 
deliberative processes relating to the functions of an agency, a minister or the Government 
of the Commonwealth or Norfolk Island. Operational information (as defined in s 8A) and 
purely factual material are not deliberative matter.  


Does not apply to:  


• reports of scientific or technical experts; 


• reports of a body or organisation established within an agency; or  


• records of a final decision given in the exercise of a power or of an adjudicative function 
(s 47C(3)). 
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Appendix 3 


Section Detail 


47D Conditionally exempts documents if their disclosure would have a substantial adverse effect 
on the financial or property interests of the Commonwealth or Norfolk Island.  


Relates both to expenditure and revenue-generating activities, including intellectual property 
and the Crown’s interests in natural resources. 


47E Conditionally exempts documents if their disclosure would reasonably be expected to affect 
certain operations of agencies on one or more of the following grounds:  


• prejudice to the effectiveness of procedures or methods for the conduct of tests, 
examinations or audits;  


• prejudice to the attainment of the objects of particular tests, examinations or 
audits;  


• a substantial adverse effect on the management or assessment of personnel; or 


• a substantial adverse effect on the proper and efficient conduct of operations. 


47F Conditionally exempts documents if their disclosure would involve the unreasonable 
disclosure of personal information about any person (including a deceased person).  


An agency or minister must take into account:  


• the extent to which the information is well known  


• whether the person to whom the information relates is known to be associated with the 
matters dealt with in the document  


• the availability of the information from publicly accessible sources  


• any other relevant matters (s 47F(2)).  


Access can be given to a qualified person nominated by the applicant if it would be 
detrimental to the applicant’s health or well-being to be given direct access to the 
documents. The qualified persons include medical practitioners, psychiatrists, psychologists, 
counsellors and social workers 


47G Conditionally exempts documents if their release would disclose information about a 
person’s business or professional affairs, or the business, commercial or financial affairs of 


an organisation or undertaking, and the disclosure:  


• would or could reasonably be expected to unreasonably affect those lawful affairs, or  


• could reasonably be expected to prejudice the supply of information to the 
Commonwealth, Norfolk Island or an agency. 


47H Conditionally exempts documents containing information about research being undertaken 
by an agency officer if its disclosure would be likely unreasonably to expose the agency or 
officer to disadvantage.  


Only applies to CSIRO and Australian National University (ANU) (see Schedule 4). 


47J Conditionally exempts documents if their disclosure would reasonably be expected to have a 
substantial adverse effect on Australia’s economy (including on a particular sector of the 


economy or the economy of a particular region), by:  


• influencing a decision or action, or  


• giving a person or class of persons an undue benefit or detriment in relation to their 
business by providing premature knowledge of an action or inaction.  


Documents include those containing matter relating to currency or exchange rates, interest 
rates, taxes, financial regulation and foreign investment. 


Source: OAIC, Agency Resource 5, Exemptions and conditional exemptions under the FOI Act 1982. 
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RE: MR20/00054 - Notice of IC review and request for documents
[SEC=OFFICIAL] [DLM=For-Official-Use-Only]


From: @dfat.gov.au>
To: FOIDR <foidr@oaic.gov.au>
Cc: @dfat.gov.au>, FOI <foi@dfat.gov.au>
Date: Thu, 16 Apr 2020 15:35:34 +1000


CAUTION: This email originated from outside of the organiza�on. Do not click links or open a�achments unless you recognise the
sender and know the content is safe.


For-Official-Use-Only


Our reference: 19/26666
Your reference: MR20/00054


Dear 


Thank you for your email of 11 March 2020 and for notifying the Department of Senator Rex Patrick’s IC review request.


Request for an extension of time
Due to an administrative error and resourcing pressures the department currently experiencing due to COVID-19, your
notification email was unfortunately initially missed. We are endeavouring to process the request for documents as soon
as possible, but given the current international crisis involving COVID-19 we have been delayed in providing a response
to you.


The department is therefore seeking an extension of time until 29 May 2020 to provide its submissions to the OAIC for the
reasons set out below. We would be grateful if the full detail of these reasons were not provided to Senator Patrick, as this
goes to the nature of the department’s internal operations.


(a) Diversion of resources to support the department’s contribution to the Australian Government’s
response to COVID-19 – given the scale of the COVID-19 pandemic, staff across the department have been re-
directed to support the department’s contribution to the Australian Government’s response to COVID-19.  This
resourcing impact is having a significant impact on the department’s ability to progress FOI matters in the usual
way.


 the department’s focus and priority over the last several weeks has been to
support the Australian Government’s response to COVID-19, including coordinating evacuations, updating official
travel advice, managing crisis monitoring and reporting, contributing to whole-of-government strategy, and
managing staff movements at its overseas posts, (the relevant post in relation to Senator Patrick’s
Information Commissioner review).


(b) Remote work arrangements – consistent with Australian Government advice regarding the COVID-19
pandemic, the department has introduced measures for its staff to work remotely.  The confidential submissions
the department is preparing engages with sensitive material, which cannot be accessed remotely. This means
that staff in


can only review the draft when they are scheduled to work in the office. Accordingly, the
department would need to factor additional time for staff to review the material on the days they are in the office,
which are heavily restricted. This may be further limited, subject to any further Australian Government
announcements on movement (including in relation to school closures which, due to caring responsibilities, will
impact on the ability of some staff to work at full capacity).


(c) Diversion of staff from the FOI and Privacy Law Section – several staff within our  have
been reallocated to other teams respond to an influx of requests for legal advice associated with the COVID-19
pandemic. This has limited to ability of the team to process FOI matters in the usual timeframes given the other
pressing and emerging priorities in the department. In addition, the branch has officers working rostered shifts to
support the 24/7 crisis response, in addition to managing their usual work responsibilities.


(d) Complexity – The submissions in this matter are detailed and complex, and relate to sensitive policy issues.
The preparation of a draft is taking a significant amount of time, and review of the draft by


will also take time.  In the context of the COVID-19 pandemic, and broader impact on departmental
resources at this time, it is reasonable to expect that the department will require additional time to progress the
submissions.


Request to make confidential submissions
In light of the security classification of the material, the department kindly requests to be allowed to provide a confidential
response to your office in relation to this matter given the bilateral sensitivities of the issues raised in this FOI request.


00054.006
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We understand from your letter of 11 March 2020 that you have requested a marked up and unredacted copy of the
relevant documents in an electronic format. The department has claimed exemptions under section 33 of the FOI Act in
relation to the some of the material captured by this FOI request and is in the process of providing OAIC with further
information to substantiate the department’s exemption claims under section 33 of the FOI Act. In line with section 55U(3)
of the FOI Act, the department kindly requests the opportunity to provide further information in the first instance noting the
practical challenges in providing the material to OAIC. Specifically, as the material captured by this FOI request is
classified, we would need to seek assistance from our State Office to safe hand the material to OAIC. This may be
challenging in the circumstances given a large proportion of our staff in Canberra and across the State offices are working
remotely as per the Australian Government’s advice. However, should this be required, we can arrange a mutually
suitable date and time to safe hand the documents to OAIC.


Outline of how the department will use the additional time to finalise its confidential submissions
Week 20 April – finalise draft response to the OAIC for review by Director FPL.
Week 28 April (noting 27 April is a public holiday) – incorporate comments from Director FPL and share draft response
with SMB to seek their views. Given the sensitivities of the topic, clearance will likely be at the First Assistant Secretary
(SES Band 2).
Week 4 May – review and incorporate comments from SMB and share revised draft with  for review.
Week 11 May – review and incorporate comments from and provide revised draft to Assistant Secretary
Corporate Law Branch (SES Band 1) and First Assistant Secretary for review. We note, depending on the COVID-19
situation,  may require additional time to review and respond to the draft submissions, which may extend the
timeframe.
Week 18 May – receive and incorporate comments from the Assistant Secretary Corporate Law Branch (SES Band 1)
and First Assistant Secretary Legal Division (SES Band 2)
Week 25 May – finalise the department’s response and liaise with the State Office for the department’s confidential
submissions to be delivered through safe hand to the OAIC (subject to any further restrictions of movement due to
COVID-19) by 29 May.


We will continue to work closely with the and to monitor the progress of this request and
we are confident we will be able to provide a response to the OAIC within the new timeframe. 


Please do not hesitate to contact myself or , Director, FOI and Privacy Law Section if you wish to
discuss.


Please note, I will be working remotely and am contactable by email or mobile ( ).


Kind regards


___________________________________
Assistant Director, Legal 


 Corporate Law Branch | Legal Division
Department of Foreign Affairs and Trade 
Phone 
Mobile 
www.dfat.gov.au
Web | Twitter | YouTube | Flickr


This email and any attachments may contain confidential information, or legal advice over which legal professional
privilege can be claimed.  Such privilege is not waived and you should ensure that, in your handling of the advice, you
avoid waiving privilege.  Please consult the author of the advice if unsure about appropriate handling.


From: FOIDR <foidr@oaic.gov.au> 
 Sent: Wednesday, 11 March 2020 2:54 PM
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To: FOI <foi@dfat.gov.au>
 Subject: MR20/00054 - Notice of IC review and request for documents [SEC=OFFICIAL]


Our reference: MR20/00054
Agency reference:  LEX 517


FOI Contact Officer


Department of Foreign Affairs and Trade
By email: foi@dfat.gov.au


Notice of IC review and request for documents
Dear FOI Contact Officer


Please find correspondence in relation to Senator Rex Patrick’s IC review application attached.


Please note that we have requested information be provided to the OAIC by 1 April 2020.


Yours sincerely


 Intake and Early Resolution Team
Freedom of Information
Office of the Australian Information Commissioner
GPO Box 5218 Sydney NSW 2001  |  oaic.gov.au
1300 363 992  |  foidr@oaic.gov.au


| | | Subscribe to OAICnet newsletter


***********************************************************************
WARNING: The information contained in this email may be confidential.
If you are not the intended recipient, any use or copying of any part


 of this information is unauthorised. If you have received this email in
 error, we apologise for any inconvenience and request that you notify
 the sender immediately and delete all copies of this email, together


with any attachments.
 ***********************************************************************
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MR20/00612, MR20/00613 and MR20/0061 - request for extension of
time [SEC=OFFICIAL]


From: @treasury.gov.au>
To: FOIDR <foidr@oaic.gov.au>
Cc: FOI <foi@treasury.gov.au>
Date: Fri, 21 Aug 2020 12:27:53 +1000


CAUTION: This email originated from outside of the organiza�on. Do not click links or open a�achments unless you recognise the
sender and know the content is safe.


OFFICIAL


Dear 


I am wri�ng to request an extension of �me for the Treasury to respond to the s 54Z no�ces in MR20/00612, MR
20/00613 and MR20/00615. I would be grateful for an addi�onal two weeks to respond. Some further �me will allow us
to improve the quality of our assistance to your office in resolving the ma�ers.


Our principal reason for this request is that many ma�ers are taking longer to organise and se�le posi�ons on with our
changed work arrangements due to COVID-19.  Treasury staff are spli�ng their �me between working in the office and
working from home, which affects our efficiency.  We are o�en working from electronic versions of document sets, the
relevant no�ces and the material we are preparing in response to the submission, which o�en makes the work slower.
Also, all our other work is similarly affected by these considera�ons. General Counsel’s unit, responsible for taking
instruc�ons and developing our response in these ma�ers, is responsible for the FOI work of the Treasury, as well as
privacy, and a range of general legal issues.  None of this work has become less (or less urgent) in these unusual �mes.


These ma�ers concern the applica�on of excep�ons under s 34 of the FOI Act. We are consul�ng with our colleagues at
the Department of Prime Minister and Cabinet. That consulta�on is taking some �me to conclude, for similar reasons as
those outlined above.


I would be grateful of you would let me know as soon as you reasonably can whether you are agreeable to extensions of
�me in these ma�ers.


Kind regards


Deputy General Counsel
General Counsel’s Unit
Law Design Office
The Treasury, Langton Crescent, Parkes ACT 2600
Phone: or  
www.treasury.gov.au
Working from home Mondays, Tuesdays and alternate Wednesdays


OFFICIAL


Please Note: The information contained in this e-mail message and any attached files may be confidential information and
may also be the subject of legal professional privilege.  If you are not the intended recipient, any use, disclosure or
copying of this e-mail is unauthorised.  If you have received this e-mail by error please notify the sender immediately by
reply e-mail and delete all copies of this transmission together with any attachments.
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Part 10 of the Guidelines covers the broad principles and procedures in the Information 


Commissioner review process as set out under Part VII of the FOI Act. This Part also 
provides guidance to agencies in relation to the practice of the Information Commissioner 


with respect to the steps in an IC review, the decision and the relevant appeal rights.1 


What decisions can the Information 
Commissioner review? 


A person2 who disagrees with an agency’s or minister’s decision following a request for 


access to a document or for amendment or annotation of personal records may apply to 


the Information Commissioner for review under Part VII (IC review). It is not necessary to go 
through the agency’s internal review process before applying for an IC review. However, 


the Information Commissioner is of the view that it is usually better for a person to seek 


internal review of an agency decision before applying for an IC review. An agency’s internal 
review process gives the agency an opportunity to reconsider the initial decision, usually at 
a more senior level, and the result may well meet the applicant’s needs in a shorter 
timeframe than is available in the IC review process. Internal review is not available if the 


decision was made by a minister or personally by the principal officer of an agency.3  


The Information Commissioner can review the following decisions by an agency or 
minister: 


• an ‘access refusal decision’ (s 54L(2)(a), discussed below at [10.6])


• an ‘access grant decision’ (s 54M(2)(a), discussed below at [10.7])


• a refusal to extend the period for applying for internal review under s 54B (s 54L(2)(c))


• an agency internal review decision made under s 54C (ss 54L(2)(b) and 54M(2)(b)).


Deemed decisions 


The Information Commissioner may also review decisions that are deemed to have been 


made by an agency or minister where the statutory timeframe was not met. This may 


happen: 


• at first instance (following a request for access to information (s 15AC) or for


amendment to a personal record (s 51DA)), or


• following an application for internal review (where the original decision is taken to
have been affirmed under s 54D).


Where a decision is deemed and the Information Commissioner has allowed the agency or 
minister further time to make an actual decision, and the agency or minister complies with 


1 The Office of the Information Commissioner has issued a Freedom of Information Regulatory Action Policy which provides 


guidance on the approach of the Australian Information Commissioner to the exercise of FOI regulatory powers, including in 


undertaking IC reviews, investigation of FOI complaints and conducting FOI own motion investigations. The Policy is available on 


the OAIC website, www.oaic.gov.au 


2 The reference to ‘person’ includes a body politic or corporate as well as an individual (see s 2C of the Acts Interpretation Act 1901 


(Cth)). 


3 For detailed advice about internal review, see Part 9 of these Guidelines. 
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the extension, the actual decision is substituted for the deemed decision for the purposes 


of the IC review (s 54Y(2)). 


Access refusal decisions 


An ‘access refusal decision’ encompasses more than a simple refusal to grant access to a 
document. It is defined in s 53A to mean: 


a) a decision refusing to give access to a document in accordance with a request


b) a decision giving access to a document, but not all the documents, to which the


request relates


c) a decision purporting to give access to all documents to which a request relates, but


not actually giving that access


d) a decision to defer access to a document for a specified period under s 21 (see Part 3 of
these Guidelines) (other than a document covered by s 21(1)(d), that is, where


Parliament should be informed)


e) a decision under s 29 relating to the imposition or amount of a charge (see Part 4 of
these Guidelines)


f) a decision to give access to a document to a ‘qualified person’ under s 47F(5) (where


disclosing the information to the applicant might be detrimental to the applicant’s


physical or mental health or well-being — see Part 6 of these Guidelines)


g) a decision refusing to amend a record of personal information in accordance with an
application under s 48 (see Part 7 of these Guidelines)


h) a decision refusing to annotate a record of personal information in accordance with an


application under s 48.


Access grant decisions 


An ‘access grant decision’ is defined in s 53B to mean a decision to grant access to a 


document where there is a requirement to consult with a third party under ss 26A, 27 or 
27A. The agency or minister will have decided that the document: 


• is not exempt under s 47 (trade secrets or commercially valuable information)


• is not conditionally exempt under s 47B (Commonwealth-State relations), s 47G
(business documents) or s 47F (personal privacy), or


• is conditionally exempt under ss 47B, 47G or 47F, but access would not be contrary to


the public interest (see Part 6 of these Guidelines).


A decision that an applicant’s FOI request falls outside the FOI Act (for example, a decision 


that a document is not an ‘official document of a minister’4 or a decision that a document 
is open to public access as part of a public register where access is subject to a fee5) may be 


reviewed by the Information Commissioner (see [10.104]). 


4 For example see Philip Morris Ltd and Treasurer [2013] AICmr 88. 


5 See for example Mentink and Australian Federal Police [2014] AICmr 64. 
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Who can seek review? 


Depending on the type of decision, the following table explains who can apply for an IC 
review. 


• where the agency’s or minister’s decision was an access refusal decision (including a


decision on charges and a refusal to amend or annotate a record of personal
information) — the person who made the FOI request (that is, the FOI applicant)
(s 54L(3))


• where the decision was to grant access — a third party who was consulted under


s 26A(2) (s 54M(3)(a))


• where the decision was to grant access — a third party who was invited to make a
submission in support of an exemption contention under ss 27 or 27A and did so


(s54M(3)(a))


• where the decision was made after internal review of the original access refusal


decision — the person who made the request for internal review (that is, the
original FOI applicant) (s 54L(3))


• where the agency's decision on internal review was an access refusal decision — the


person who made the FOI request (that is, the FOI applicant (s 54L(2)(b))


• where the agency's decision on internal review was an access grant decision — a third
party who was invited to make a submission in support of an exemption contention
and did so (s 54M(3)(b))


• where the decision was to refuse to extend the period for applying for internal review
of an access refusal decision (under s 54B) — the person who was seeking internal


review (that is, the original FOI applicant).


Another person may apply on behalf of the person who made the FOI request or the 
affected third party (ss 54L(3) and 54M(3)). The Information Commissioner must be 


satisfied that the other person has authority to act on behalf of the FOI applicant or third 


party. 


For instance, in circumstances where the representative is not a legal practitioner the 
Information Commissioner may request the provision of a written authority signed by the 
FOI applicant that indicates that the representative will be acting for the FOI applicant for 
the purposes of the IC review. 


In some circumstances other legislative requirements in relation to whether information 
can be disclosed to the representative may apply (for instance see subdivision 355-B of 
Schedule 1 to the Taxation Administration Act 1953). 


Onus 


In an IC review in relation to an FOI request (s 15) or an application to have personal 
records amended (s 48), the agency or minister has the onus of establishing that the 
decision is justified or that the Information Commissioner should give a decision adverse 
to the IC review applicant (s 55D(1)). The agency or minister must also bear in mind their 
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obligation to use their best endeavours to assist the Commissioner to make the correct or 


preferable decision (see [10.21]).6 


In an IC review of an access grant decision, the affected third party has the onus of 


establishing that a decision refusing the request is justified or that the Information 
Commissioner should give a decision adverse to the person who made the request 
(s 55D(2)). 


Principles of the Information Commissioner 
review process 


Review by the Information Commissioner of decisions about access to government 
documents is designed around several key principles: 


• it is a merit review process where the Information Commissioner makes the correct or
preferable decision at the time of decision of the Information Commissioner


• it is intended to be as informal as possible


• it is intended to be non-adversarial, and


• it is intended to be timely.


Merit review 


Review by the Information Commissioner is a merit review process. The Commissioner 


does not simply review the reasons given by the agency or minister, but determines the 
correct or preferable decision in the circumstances. The Commissioner can access all 


relevant material, including material that the agency or minister claims is exempt. The 


Commissioner can also consider additional material or submissions not considered by the 


original decision maker, including relevant new material that has arisen since the decision 
was made. For example, for the purpose of deciding whether a document requested by an 


applicant is conditionally exempt, the Commissioner can take account of contemporary 


developments that shed light on whether disclosure would be contrary to the public 


interest. However, the Commissioner cannot determine the exempt status of documents 
that have become documents of an agency or minister after the date of the applicant’s FOI 
request.7


If the Information Commissioner finds that the original decision was not correct in law or 


not the preferable decision, the decision can be varied or set aside and a new decision 
substituted. For example, the Commissioner may decide that a document is not an exempt 


document under the FOI Act or that an access charge was not correctly applied.  


An informal process 


IC reviews are intended to be a simple, practical and cost effective method of external 
merit review. This is consistent with the objects of the FOI Act, which provides that 
functions and powers are to be performed and exercised, as far as possible, to facilitate 


6 This requirement is consistent with the general obligation of agencies to act as a model litigant. The nature of this obligation is 


explained in Appendix B to the Legal Services Directions 2005.  


7 Lobo and Department of Immigration and Citizenship [2010] AATA 583. 
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and promote public access to information, promptly and at the lowest reasonable cost (s 


3(4)). 


Consistent with the object of promoting public access to information, the Information 


Commissioner will provide appropriate assistance to IC review applicants to make their 
applications (s 54N(3)), which include explaining, for example, what particulars they must 
give in their application for review and seeking confirmation about which aspects of the 
decision they disagree with. 


Consistent with the object of prompt and cost-effective access to information, most 


matters will be reviewed on the papers rather than through formal hearings. Although the 
Information Commissioner has more formal information gathering powers (see Division 8 
of Part VII), documents are usually requested informally from agencies (see [10.100] 
below). The more formal powers may be used to compel agencies that do not respond to 


informal requests by the OAIC. 


Non-adversarial 


Agencies and ministers must use their best endeavours to assist the Information 
Commissioner to make the correct or preferable decision in relation to access to 


information held by the Government (s 55DA). This duty is consistent with the obligation 


on the Commonwealth and its agencies to act as model litigants — that is, with complete 
propriety, fairly and in accordance with the highest professional standards as a party to 
proceedings, including tribunal proceedings. The Information Commissioner also 


encourages parties to reach agreement as to the terms of a decision on an IC review. The 
Information Commissioner may then make a decision in accordance with those terms 


without completing the IC review (s 55F). 


All parties are also encouraged to minimise their use of legal representation in IC reviews, 
to reduce formality and costs. The Information Commissioner expects to receive responses 


from the relevant agency rather than a legal representative, even where the agency 


chooses to seek legal advice on particular issues. 


Timely 


The IC review process is intended to be efficient and lead to resolution as quickly as 


possible. To maintain efficiency, the OAIC relies on: 


• timely responses to requests for documents at issue and submissions from the parties


• preliminary views, which may be provided by a case officer to the parties after review


of the documents at issue and the submissions where appropriate, and


• conferences between the parties where appropriate to facilitate early resolution.


The Information Commissioner may decide to expedite the conduct of an IC review 
application in response to a request from the IC review applicant or as a result of 
identifying individual applications that involve factors that are outlined below. When 


considering whether to expedite an IC review application, the Information Commissioner 


may have regard to any of the following factors: 


• whether expedition would best facilitate and promote prompt public access to
information. For example, this factor may be relevant where the application for IC
review may delay the FOI applicant from accessing documents found not to be exempt.
This may be relevant where an affected third party applies for IC review of an access
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grant decision (under s 54M) and the FOI applicant’s access to the documents in 


dispute is delayed because of the IC review application 


• whether expedition would best facilitate public access to information at the lowest


reasonable cost. For example it is relevant to consider whether:


o an IC review decision in the matter would address a novel issue


o an IC review decision would resolve issues raised in a number of other related IC
review applications which may result in the resolution of other IC review


applications at the lowest reasonable cost, and


o whether it is administratively more efficient and timely to consider related IC review
applications or applications that raise similar issues together


• the objects of the FOI Act


• any other factors the Information Commissioner considers relevant in the
circumstances.


Where the conduct of an IC review is expedited, this may be reflected by changes in the 
process. For example, it may be appropriate for the Information Commissioner to provide 
the parties with shorter timeframes for responses and require the provision of submissions 


that can be shared with the other party to eliminate delays incurred when parties initially 


seek to only provide submissions on a confidential basis.8 


Procedures in an Information Commissioner 
review 


Parties to an IC review 


The parties to an IC review (as specified in s 55A) are: 


a) the IC review applicant (see [10.9] above)


b) the principal officer of the agency, or the minister, to whom the FOI access request was


made


c) an affected third party required to be notified of an IC review application under s 54P


(discussed below at [10.45]-[10.46])


d) a person who is joined by the Information Commissioner to the review proceedings as
a person whose interests are affected (discussed below at [10.48]-[10.51]).


Where a minister is party to an IC review and there is a change of minister in the course of 
the review, the new minister is the respondent. If the requested document is not in the 


possession of the new minister, the FOI Act will not apply and the IC review cannot 
continue as the document is no longer an ‘official document of a minister’.9  


8 See Australian Information Commissioner, Direction as to the production of documents in IC reviews Section 55(2)(e)(i) Freedom of 


Information Act 1982 in relation to submissions made during an IC review. 


9 Philip Morris Ltd and Treasurer [2013] AICmr 88; Thomas and Prime Minister [2014] AICmr 18. 
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Application for IC review 


Making an application 


An application for IC review must be in writing (s 54N), which includes email. It must: 


• give details of how notices may be sent to the applicant (for example, by providing an
email address)


• include a copy of the notice of the decision given by the agency or minister under s 26.


Including a copy of the s 26 notice enables the Information Commissioner to readily 


identify the agency or minister and the matters in dispute. 


The application may also contain particulars of the basis on which the applicant disputes 


the reviewable decision (s 54N(2)). It will assist prompt handling of the matter if the 
applicant sets out the following matters in the application: 


• any grounds on which the applicant disputes the reasons given for a claim that a


document is exempt or conditionally exempt


• any grounds on which the applicant considers that the public interest in giving access


overrides the reasons given for not granting access


• if an FOI request has been refused on the ground that it would unreasonably impact on


an agency’s resources or a minister’s functions (ss 24 and 24AA) — any reasons why the


applicant believes the FOI request would not have that impact.


The OAIC must provide ‘appropriate assistance’ where an applicant needs help to prepare 
the IC review application (s 54N(3)). This may arise, for example, where the applicant has 
language or literacy difficulties or other factors that affect their capacity to prepare an 


application. 


The IC review application must be delivered to the OAIC or sent by prepaid postage or by 
electronic communication (fax or email) (s 54N(4)). The online form is located at: 


https://forms.business.gov.au/smartforms/servlet/SmartForm.html?formCode=ICR_10. 


The contact details for the OAIC are:  


Postal address GPO Box 5218 


Sydney NSW 2001 


Email address FOIDR@oaic.gov.au 


Fax +61 2 9284 9666


Access grant decision 


An IC review applicant who is a third party seeking review of an access grant decision may 
also not have received a copy of the s 26 statement of reasons given to the FOI applicant. 
The third party should, however, have been given a written notice of the access grant 


decision (see Part 3 of these Guidelines), and should provide a copy of that notice with 


their application. 


The IC review application may also contain particulars of the basis on which the applicant 
disputes the reviewable decision (s 54N(2)). It will assist prompt handling of the matter if 
the affected third party applicant sets out the following matters: 
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• any grounds on which the applicant disputes the reasons given for a claim that a


document is not exempt under s 47 or conditionally exempt under ss 47B, 47F or 47G,
and


• any grounds on which the applicant considers that the public interest in giving access


does not override the reasons given for not granting access.


Deemed decisions 


A person will not have received a copy of the decision when notice of a decision is deemed 


to have been given. In that case, the application should include details of the agency or 
minister to whom the FOI request was made and state whether the FOI request was an 
application for an initial decision or for internal review of an agency decision. If the 


decision under IC review is a deemed decision on internal review, it will be useful for the 


OAIC if the agency provided the statement of reasons for the initial decision.  


If, after an applicant applies for IC review of a deemed decision where the Information 
Commissioner allowed the agency or minister further time to make an actual decision and 
the agency or minister did so, the actual decision is substituted for the deemed decision 
for the purposes of the IC review (s 54Y(2)). At any time during an IC review, an agency or 


minister may substitute a deemed or an actual access refusal decision with a decision that 
is in the applicant’s favour (see [10.67]–[10.74]). 


Withdrawing an application 


An applicant may withdraw an application for IC review at any time before the Information 


Commissioner makes a decision (s 54R(1)). A withdrawn application is taken never to have 
been made (s 54R(2)). If an application is withdrawn, the Commissioner will notify the 


agency or minister. 


Time for applying 


An application for IC review must be made within 60 days of notice being given of an access 
refusal decision (s 54S(1)) or 30 days of notice being given of an access grant decision 


(s 54S(2)). Further details are below. 


An FOI applicant may apply for IC review of an access refusal decision within 60 days after 
the day notice of the decision was given under s 26 (s 54S(1)). This time limit also applies to 
deemed refusals, as notice is deemed to have been given under s 26 of the FOI Act on the 


last day of the initial decision period (s 15AC(3) — see Part 3 of these Guidelines). Where the 


FOI applicant sought internal review and the agency did not make a decision within 30 
days and no extension was granted, the original decision to refuse access is taken to have 


been affirmed on the last day of the decision period which is 30 days after the date that the 
FOI request was made (s 54D — see Part 9 of these Guidelines). 


An affected third party may apply for IC review of an access grant decision within 30 days 
after the day they were given notice under ss 26A(3), 27(6) or 27A(5). An affected third party 
may also apply for review of an agency decision under s 54C to grant access on internal 


review. If the affected third party does not apply for IC review within 30 days of the 


notification of the decision, the agency or minister can provide access to the document, 
unless the Information Commissioner has granted an extension to the affected third party 
(ss 26A(4), 27(7) and 27A(6)). The Information Commissioner will notify an agency or 
minister if an affected third party has applied for an extension of time. The Information 
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Commissioner will provide a further notice after making a decision on that application. To 


minimise the possibility of dispute about the propriety or timing of a decision to release 
information when a third party objects, agencies and ministers should contact the OAIC 


after the appeal period has expired to confirm whether any IC review proceedings are in 
progress. 


Extension of time for applying 


An FOI applicant or an affected third party may ask the Information Commissioner for an 


extension of time to apply for IC review (s 54T(1)). The Information Commissioner may 
extend the time if satisfied that it is reasonable in all the circumstances to do so, even if the 
application period has expired (ss 54T(2) and (3)). The applicant should set out the reasons 
for the delay as part of their application. As a practical matter, an affected third party will 


not be able to apply for an extension of time if the agency or minister has already given the 


FOI applicant access to the documents after the time for applying for internal review or IC 
review has expired (see previous paragraph). 


There may be a delay between when an FOI applicant receives notice of an access grant 


decision and when they receive access to documents. The Information Commissioner can 
consider granting an extension to apply for IC review if the applicant does not receive 


access to documents before the 30-day limit in s 54S(2) runs out. (The applicant can also 
apply for internal review within 15 days of receiving access — for more information, see 
Part 9 of these Guidelines.) 


Before granting an extension, the Information Commissioner may require the applicant to 
give notice of the application to any person the Information Commissioner considers is 


affected (s 54T(4)). For example, the Information Commissioner may require the applicant 
to notify the agency or an affected third party. That person may in turn notify the 


Information Commissioner in writing that the agency or affected third party opposes the 
application, and must do so within the time the Commissioner specifies (s 54T(5)). Unless 


there are special reasons to the contrary, the Commissioner will allow 14 days for a 
response. 


The Information Commissioner must give the applicant for the extension and any person 


opposing the extension a reasonable opportunity to present their cases before 


determining the extension application (s 54T(6)). 


Agency or minister must notify third parties 


The agency or minister must notify an affected third party where an FOI applicant has 


applied for IC review of a decision to refuse access to a document to which a consultation 


requirement applies (s 54P). This obligation applies whether the affected third party made 


a submission or was invited to make a submission but did not under s 26A (documents 


affecting Commonwealth-State relations), s 27 (business documents) or s 27A (personal 
privacy) (s 54P(1) — see Part 6 of these Guidelines). The third party has a right to be a party 
in the IC review. The third party would be seeking to support the agency’s or minister’s 
contention that access should be refused to a document that affects them. 


The agency or minister is required as soon as practicable to take all reasonable steps to 
provide this notice (s 54P(2)). They must also give a copy of the notice to the Information 
Commissioner as soon as practicable (s 54P(3)). The s 54P notice is generally requested by 
the IC review officer (see table at [10.100]). 
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Section 54Q provides that the Information Commissioner may, on the agency’s or 


minister’s application, order that this notice requirement does not apply to business 
documents (s 27) or documents affecting personal privacy (s 27A). This may be done if the 


Commissioner is satisfied that notification of the IC review would not be appropriate as it 
could reasonably be expected to: 


a) prejudice the conduct of an investigation of a breach of the law or a failure to comply
with a law relating to taxation (for example, if the person who would otherwise be
notified is under investigation)


b) prejudice the enforcement or proper administration of the law in a particular instance


c) disclose or allow someone to ascertain the existence, identity or non-existence of a
confidential source of information, in relation to the enforcement or administration of
the law


d) endanger anyone’s life or physical safety


e) damage the security, defence or international relations of the Commonwealth
(s 54Q(3)).


Joining other parties to the review 


The Information Commissioner may join a person whose interests are affected as a party to 


an IC review application (s 55A(3)) if that person applies in writing (s 55A(2)). 


This could arise, for example, in a case where the IC review applicant is an affected third 
party who disagrees with an agency’s or minister’s decision to grant access to a document. 


In that case, the Information Commissioner may join the original FOI applicant to the 
review. 


Another example is where an affected third party is not given notice of an IC review 
application because one of the reasons in s 54Q applies (see [10.47]). If the Information 


Commissioner, on considering the review application, is not satisfied that the information 
concerning that person is exempt, the Commissioner may decide to join the person to the 


review under s 55A(1)(d). 


In some cases, the FOI decision may have included documents that involve more than one 


agency. An agency has the option of transferring an FOI request to another agency under 


s 16 where appropriate if the other agency agrees. If the agency decides not to transfer the 


FOI request, the agency is responsible for consulting relevant agencies, both before 
making a decision and throughout the IC review process. In exceptional circumstances 
where an agency other than the decision maker applies to be joined as a party to an IC 


review, the Information Commissioner may decide to grant the application. 


General procedure 


IC reviews are intended to provide a simple, practical and cost effective system for external 
merit review. To achieve this aim, the Information Commissioner may conduct an IC review 


in whatever way the Information Commissioner considers appropriate (s 55(2)(a)), and 
must use as little formality and technicality as possible (s 55(4)(a)). It is intended that most 
applications will be determined on the basis of the documents and submissions (see 
[10.63]). 
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Using alternative dispute resolution methods 


To help resolve applications promptly, the Information Commissioner may use alternative 


dispute resolution methods or any other appropriate technique (s 55(2)(b)). Alternative 
dispute resolution methods and early appraisal can clarify at an early stage the issues to be 
resolved or the information to be provided by either party in support of their claims or 
submissions. For instance, the OAIC’s IC review officer with carriage of the matter may 


review the material submitted by both parties and provide a preliminary view as to the 


merits of the case to the relevant party. The party then has the opportunity to make further 
submissions or take other action as may be appropriate (withdrawal of the IC review 
application or issuance of a s 55G revised decision). The IC review officer can also facilitate 
a teleconference between the parties if this would aid in resolving the matter. 


Participation by various means 


The Information Commissioner may allow a person to participate by any means of 


communication (s 55(2)(c)). For example, a person may be allowed to participate in a 


hearing by telephone or video conference, or to provide a written submission. Appropriate 
arrangements may also be made to assist a person with a disability. 


Obtaining information 


The Information Commissioner may obtain any information from any person and make 


any inquiries that the Information Commissioner considers appropriate (s 55(2)(d)). For 
example, the Commissioner may request information about the agency’s decision early in 


the IC review process. Those inquiries may help the Commissioner to form a preliminary 


view about the issues to be addressed or the merit of a decision. The Information 


Commissioner also has a specific power to make preliminary inquiries to determine 
whether to undertake an IC review (discussed below at [10.82]) and the power to compel 


agencies to participate in a number of information gathering processes (discussed at 


[10.91]–[10.99]). The Information Commissioner can also seek expert assistance from 


agency staff or another party where documents involve complex or technical issues. 


Written directions 


The Information Commissioner may give written directions about the conduct of the IC 
review, both generally and in particular IC reviews (s 55(2)(e)).  


The Information Commissioner has issued the following general procedure directions: 


• a direction setting out the general procedure to be followed by agencies and ministers


for the production of documents and submissions in IC reviews10


• a direction as to certain procedures to be followed by applicants in IC reviews. 11


In relation to directions in particular IC reviews, the Commissioner can, for example, direct 
that the publication of certain evidence in a particular review be prohibited or restricted if 


satisfied the evidence should be kept confidential.  


10 See Australian Information Commissioner, Direction as to certain procedures to be followed in IC reviews. 


11 See Australian Information Commissioner, Direction as to certain procedures to be followed by applicants in  Information 


Commissioner reviews. 
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Where an agency or minister fails to comply with a direction of the Information 


Commissioner, the Information Commissioner may proceed to make a decision (s 55K) on 
the basis that the agency or minister has failed to discharge their onus (s 55D(1)).12 


The Information Commissioner may decide not to undertake an IC review or not to 
continue to undertake an IC review if the IC review applicant fails to comply with a 
direction of the Information Commissioner (s 54W(c)).  


When the reasons for a decision are inadequate 


The Information Commissioner can require an agency or minister to give reasons for their 
decision if the Commissioner believes the reasons given were inadequate or if no reasons 


were provided (s 55E). This includes where a decision is deemed to be made and no s 26 
statement was prepared.13  


The Information Commissioner can specify when an agency or minister must provide 


reasons. If no time period is specified, the agency or minister must provide reasons within 
28 days (s 55E(3)). For guidance on preparing good reasons for decisions, see Part 3 of 
these Guidelines. 


Hearings 


Hearings are not intended to be a common part of Information Commissioner reviews, 
because they can increase contestability, introduce more formality to the process and 
prolong the matter. In general, IC reviews will be conducted on the papers. (see [10.52] 


above and s 55(1)).14 


However, a party may apply to the Information Commissioner for a hearing at any time 


before a decision is made (s 55B(1)). The Information Commissioner notify the other review 
parties of the application and give all review parties a reasonable opportunity to make 


submissions on the application.15


The Information Commissioner must conduct hearings in public unless satisfied there are 


reasons to hold a hearing (in whole or part) in private (s 55(5)(a)). This means that part of a 
hearing may be held in the absence of one or more of the review parties and their 


representatives if the Commissioner considers it necessary to prevent the disclosure of 
confidential matters. 


A party may be represented by another person at a hearing (s 55C), including a legal 
representative. For example, a party may wish to be represented by an advocate, friend or 
family member. 


12 See Australian Information Commissioner, Direction as to certain procedures to be followed in IC reviews, at [6.1]. 


13 See Australian Information Commissioner, Direction as to certain procedures to be followed in IC reviews, at [4.1]-[4.4]. 


14 Section 55(1) provides that review can be carried out on the documents or other available material if: the Information 


Commissioner considers the matter can be adequately determined in the absence of the review parties, the Information 


Commissioner is satisfied that there are no unusual circumstances that warrant a hearing, or none of the parties has applied for a 


hearing. 


15 See McKinnon and Department of Immigration and Citizenship [2012] AICmr 34. 
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Revising the decision in the course of an IC review 


After an application is made to the Information Commissioner for IC review, an agency or 
minister may (at any time during the IC review) revoke or vary an access refusal decision16 


to favour the applicant by: 


• giving access to a document in accordance with the request (s 55G(1)(a))


• relieving the IC review applicant from liability to pay a charge (s 55G(1)(b)), or


• requiring record of personal information to be amended or annotated in accordance


with the application (s 55G(1)(c)).


During an IC review, where an agency or minister no longer contends that material is 
exempt or has identified further material within the scope of the FOI request, a revised 


decision under s 55G facilitates the prompt release of further material to the applicant. 


The agency or minister must notify the Information Commissioner in writing of the new 


decision (s 55G(2)(a)).  


A revised decision does not automatically conclude the IC review. The revised decision will 


be the decision under review (s 55G(2)(b)). The OAIC will generally consult the applicant as 
to whether they wish to continue the IC review on the basis of the revised decision.  


If the decision under review is a decision refusing to give access to a document in 


accordance with a request under s 53A(a), the revised decision must have the effect of 
releasing more material to the applicant.17 That will include releasing part of a document 
because ‘document’ under s 4(1) of the FOI Act is defined to also include any part of a 


document.18 A revised decision may still be an access refusal decision in relation to other 


material within the scope of a request, provided that the variation is made ‘in a manner 


that favours the applicant’.19 


The power under s 55G to make a revised decision during the IC review should be 


understood bearing in mind the purpose and context of the section. The provision only 


applies to decisions ‘that essentially benefit the applicant’,20 does not require agreement 


between the parties21 and is a prescribed procedure within the IC review process (see 
Division 6 of Part VII of the FOI Act).  


Accordingly, it is not in the spirit of a revised decision to include further exemption claims 
in relation to the remaining material to which access is refused which would have the 


effect of disadvantaging an applicant. 


Any new contentions by an agency or minister that further or different exemptions apply to 
documents at issue should be put forward as part of the IC review, not as a revised decision 


under s 55G. Any new contentions that are put forward as part of the IC review must be 


justified by new circumstances or information that was not available at the time of the 


16  A minister or agency cannot vary an access grant decision once the matter is under IC review (that is, there is no equivalent to  


s 55G, which applies only to access refusal decisions). 


17 Thomson and Australian Federal Police [2013] AICmr 83 [12]. 


18 See [2.26] – [2.28]. 


19 Australian Associated Press Pty Ltd and Department of Immigration and Border Protection [2016] AICmr 25 [18], [22] and [24]. 


20 See Explanatory Memorandum to the Freedom of Information Amendment (Reform) Bill 2009 33. 


21 As distinct from s 55F of the FOI Act. 
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earlier decision and supported by detailed submissions.22 Agencies should bear in mind the 


lowest reasonable cost objective of the FOI Act under s 3(4) in ensuring that any such 
contentions are justified at a later stage of an IC review and should provide detailed 


reasons to the Information Commissioner. 


Protections when information is supplied 


A claim for legal professional privilege can still apply to a document or information 


produced for the purpose of an IC review. The act of producing the document does not of 
itself constitute a waiver of the privilege (s 55Y). 


A person is immune from civil proceedings and any criminal or civil penalty if the person 
gives information, produces a document or answers a question in good faith for an IC 


review (s 55Z). The immunity applies whether the information was supplied voluntarily or 


supplied because the Information Commissioner had compelled production of the 
information (for example, under s 55(2)(d) — see [10.91]-[10.99]). 


Evidence by the Inspector-General of Intelligence and 


Security 


Before deciding that a document an agency or minister claims falls under the national 
security exemption (s 33) is not exempt, the Information Commissioner must ask the 
Inspector-General of Intelligence and Security (Inspector-General) to give evidence on the 


likely damage if access was granted (ss 55ZA–55ZD — for guidance about s 33, see Part 5 of 


these Guidelines).23 There are similar provisions in relation to AAT proceedings (s 60A). The 


Inspector-General must comply with the Information Commissioner’s request unless the 


Inspector-General believes they are not appropriately qualified to give evidence on those 
matters (s 55ZC). 


This requirement is to assist the Information Commissioner make a decision through the 


provision of expert advice. Because the Inspector-General is an independent statutory 
office holder, the evidence given is not evidence by the agency or minister who made the 
FOI decision. The Information Commissioner and the Inspector-General have entered into 


a memorandum of understanding establishing agreed procedures for the exercise of this 


discretion.24 


Before receiving evidence from the Inspector-General personally, the Information 
Commissioner must receive any evidence or submissions from the agency or minister 
(s 55ZB(3)). The Commissioner is not bound by the Inspector-General’s opinion (s 55ZB(4)). 


The requirement does not apply if the Information Commissioner considers there is 


sufficient material to affirm the agency’s or minister’s decision to exempt the document. 


22 See Australian Information Commissioner, Direction as to certain procedures to be followed in IC reviews, at [5.6]-[5.7]. 


23 See Penny Wong and Department of the Prime Minister and Cabinet [2016] AICmr 6 [16] and Wake and Australian Broadcasting 


Corporation [2013] AICmr 45 [9]. 


24 The memorandum of understanding is available at www.oaic.gov.au. 
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The Information Commissioner’s options 


After receiving an application for IC review, the Information Commissioner has two 
options: 


• to review the decision if satisfied it is a decision that is reviewable, or


• not to review the decision if satisfied on certain grounds (discussed at [10.85] below).


Preliminary inquiries 


The Information Commissioner may make preliminary inquiries of the parties to help 
determine whether to undertake an IC review (s 54V). Such inquiries might be made to 


clarify whether the review decision falls within the Information Commissioner’s 


jurisdiction, or to clarify whether an internal review is currently on foot. Where an 
application for IC review is made in relation to an FOI request that is deemed to have been 


refused under ss 15AC(3), 51DA(2) or 54D(2) of the FOI Act, the Commissioner will 
undertake preliminary inquiries.25 


Who conducts the review? 


An IC review officer from the OAIC will manage the IC application for review, including 
undertaking the preliminary assessment (see [10.108]–[10.113]). However, only the 


Information Commissioner, FOI Commissioner or Privacy Commissioner can make the final 


decision on a review (AIC Act ss 10, 11, 12 and 25(e)). 


Timeframe for a review 


The Act does not specify a time for completion of an IC review.26 The time taken will 


depend on a number of factors, including: 


• the type and range of issues involved in the IC review


• the number and type of documents involved


• whether there is a need to refine the scope of the issues the applicant has raised


• whether the agency or minister needs to undertake further searches for documents


• whether parties other than the agency and the applicant need to be consulted or


joined to the IC review


• any new issues the parties have introduced during the IC review


• the time parties take to respond to requests for information or other issues raised by
the IC review officer, and


• the extent to which the parties are willing to engage in informal resolution processes


(where appropriate).


25 See Australian Information Commissioner, Direction as to certain procedures to be followed in IC reviews at [4.1]-[4.4]. 


26 The OAIC seeks to ensure that 80% of IC review matters are finalised within 12 months of receipt. See OAIC, Corporate Plan 2017-


18, 31 August 2017, at www.oaic.gov.au. 
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When the Information Commissioner will not review a matter 


The Information Commissioner has the discretion not to undertake a review, or not to 
continue a review, if: 


a) the applicant fails to comply with a direction by the Information Commissioner
(s 54W(c))27, or


b) if the Information Commissioner is satisfied:


i) the review application is frivolous, vexatious, misconceived, lacking in substance


or not made in good faith


ii) the review applicant has failed to cooperate in progressing the IC review


application or the IC review without reasonable excuse


iii) the Information Commissioner cannot contact the applicant after making
reasonable attempts (s 54W(a))


c) if the Information Commissioner is satisfied the IC reviewable decision should be
considered by the AAT (s 54W(b) — see [10.88] below).


An IC review application for review of an agency or minister’s preliminary costs assessment 


will be considered to lack substance if the agency or minister waives the charges. 28 The 


circumstances in which an IC review application can be described as ‘frivolous or 


vexatious’ have been examined in various cases. 29 The circumstances include where it is 
open to conclude that a series of FOI requests were made to annoy or harass agency staff 
and none of the requests is capable of conferring a practical benefit on the applicant.30 See 


Part 12 of these Guidelines for information about vexatious applicant declarations. Where 
an applicant expresses their wish for a decision not to be published because they are 


concerned about privacy, this does not constitute failure to cooperate (but if the review 


proceeds the decision is nevertheless required to be published (s 555K(8)).31 


Reviewing part of a matter 


The Information Commissioner may decide to review only part of an IC reviewable decision 
(see s 54U). 


AAT review as an alternative to IC review 


The Information Commissioner may decline to undertake a review if satisfied ‘that the 
interests of the administration of the [FOI] Act make it desirable’ that the AAT consider the 


IC reviewable decision (s 54W(b)). It is intended that the Information Commissioner will 


resolve most applications. Circumstances in which the Information Commissioner may 


27 See Australian Information Commissioner, Direction as to certain procedures to be followed by applicants in Information 


Commissioner reviews at 1.40-1.41 


28 Knowles v Australian Information Commissioner [2018] FCA 1212. 


29 For an example of abuse of process generally see Bringolf and Secretary, Department of Human Services (Freedom of 


information) [2018] AATA 2004. 


30 Ford v Child Support Registrar [2009] FCA 328, applying Attorney-General (Vic) v Wentworth (1998) 14 NSWLR 481. 


31 Giddings v Australian Information Commissioner [2017] FCA 677. 
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decide that it is desirable for the AAT to consider the IC reviewable decision instead of the 


Commissioner continuing with the IC review include:32  


• where the IC review is linked to ongoing proceedings before the AAT or a court


• where there is an apparent inconsistency between earlier IC review decisions and AAT


decisions


• where, should the application progress to an IC review decision, the IC review decision


is likely to be taken on appeal to the AAT on a disputed issue of fact


• where the FOI request under review is of a level of complexity that would be more
appropriately handled through the procedures of the AAT


• where there may be a perceived or actual conflict of interest in the Commissioner
undertaking review, including where:


- the FOI request under review was made to, or decided by, the Information
Commissioner or their delegate


- the FOI request or material at issue relate to specific functions exercised by the
Information Commissioner under the Privacy Act


- the applicant has active matters in other forums, including the AAT or Federal
Court and the Information Commissioner is the respondent


• where consideration by the AAT would further the objects of the FOI Act, particularly in


relation to the performance and exercise of functions and powers given by the FOI Act
to facilitate and promote public access to information, promptly and at the lowest
reasonable cost (s 3(4)).


The OAIC will consult the parties to an IC review before concluding an IC review pursuant 


to s 54W(b).  


Parties to be notified of decision not to undertake a review 


If the Information Commissioner decides not to undertake an IC review, the Commissioner 


must give the parties written notice of the decision (s 54X(2)). Where the Information 


Commissioner has decided it would be desirable for the AAT to undertake the review, the 
notice must state that the applicant may apply to the AAT for review (s 54X(3)(b)). 


The Information Commissioner’s powers to 
gather information 


The Information Commissioner has a range of powers to compel agencies to participate in 
procedures to gather information needed to properly review the merits of a decision. In 


addition to the power to require an agency or minister to give adequate reasons for a 


decision (discussed at [10.61]), the Commissioner has the power to: 


• require a person to produce information and documents


32 See also McKinnon and Department of Immigration and Citizenship [2012] AICmr 34. 
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• require a minister or the principal officer of an agency to produce a document claimed


to be exempt (with some qualification where the claimed exemption relates to national
security, Cabinet or Parliamentary Budget Office matters)


• order an agency or minister to undertake further searches for documents


• require a person to attend to answer questions and to take an oath or affirmation that
the answers given will be true.


Each of these is discussed below. The Information Commissioner’s information gathering 
powers are similar to those of the AAT, as discussed below. Further information is also 


available in the Annexure to the Information Commissioner’s direction as to the 
production of documents and submissions.33 


Producing information and documents 


The Information Commissioner can issue a notice requiring a person to produce 


information and documents if the Commissioner reasonably believes it is relevant to an IC 
review (s 55R(3)). Failure to comply with a notice to produce is an offence punishable by six 


months imprisonment (s 55R(5)). There is a similar offence for failing to comply with a 
summons to produce issued by the AAT (Administrative Appeals Tribunal Act 1975 (AAT Act) 
ss 40 and 61). The Commissioner may take, copy and take extracts from those documents 


and hold them as long as necessary for the purposes of the IC review (s 55S(1)). 


Producing documents claimed to be exempt: general 


The Information Commissioner may require the principal officer of an agency or a minister 


to produce a document claimed to be exempt, other than a document claimed to be 


exempt under the national security, Cabinet or Parliamentary Budget Office documents 
exemptions (s 55T(1)). As a general rule, the Commissioner will require an agency to 


provide a copy of all documents that are claimed to be exempt to enable the 
Commissioner to undertake merit review of the decision to refuse access (see [10.94]). If 


satisfied the document is exempt, the Commissioner must return the document to the 
agency or minister (s 55T(3)). 


No person other than the Information Commissioner, the FOI Commissioner, the Privacy 
Commissioner or a member of the Information Commissioner’s staff may have access to a 


document that is claimed to be exempt (s 55T(5)). (The Information Commissioner must 


take all reasonable steps to ensure relevant OAIC staff are given appropriate security 
clearances (s 89P)). The AAT has a similar production power for its proceedings (s 64). 


Producing documents claimed to be exempt: national 


security, Cabinet and Parliamentary Budget Office matters 


The Information Commissioner may only require the principal officer of an agency or a 


minister to produce a document they claim is exempt under the national security 
exemption (s 33), Cabinet documents exemption (s 34) or Parliamentary Budget Office 
documents exemption (s 45A) if the Commissioner is not satisfied by evidence on affidavit 


33 See Australian Information Commissioner, Direction as to certain procedures to be followed in IC reviews. 
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or other evidence that the document is exempt (s 55U(3)). There is a similar provision in 


s 58E(2) relating to AAT review proceedings.  


Further searches for documents 


The Information Commissioner may order an agency or minister to undertake further 
searches for documents, including where access to a document has been granted but not 


actually given (s 55V(2)). This replicates the powers given to the AAT under s 58A(2). 


Attending to answer questions 


The Information Commissioner may require a person to attend to answer questions for the 
purposes of an IC review (s 55W(1)). The Information Commissioner must give the person a 
written notice that specifies the time and place when the person must attend, with the 


time to be not less than 14 days after the person is given the notice (s 55W(2)). Failure to 


comply with the notice is an offence punishable by six months imprisonment (s 55W(3)). 
There is a similar offence for failing to comply with a summons to appear to give evidence 


in AAT proceedings (AAT Act ss 40 and 61). 


The Information Commissioner may also require a person who appears before the 


Commissioner pursuant to a notice to take an oath or affirmation that the answers the 


person will give will be true (s 55X). Breaching that requirement (for example, if the person 
refuses to take the oath or affirmation, or knowingly gives false answers) is an offence 
punishable by six months imprisonment (s 55X(3)). 


Steps in the Information Commissioner review 
process 


On receiving a review application 


When an IC review application is received, the IC review officer will check that it is a valid 
application (see [10.28] – [10.32]). Before undertaking an IC review, the IC review officer 
will inform the person, the agency or minister who made the decision, or if the IC review 


application is by an affected third party in relation to an access grant decision, the FOI 
applicant (s 54Z). The IC review officer will contact the relevant agency or minister advising 


them of the review and seeking relevant information (as set out in the table below). The IC 
review officer will give the agency a copy of the application for IC review. The IC review 
officer may also enquire whether the agency is currently undertaking an internal review 


under Part VI of the Act. Where the agency advises that an internal review is under way, the 


IC review officer will ordinarily await the outcome before taking further steps in the IC 


review. The agency must make a fresh decision within 30 days after the day on which the 
application was received by the agency (s 54C(3)).34 


34 For internal review processes and timeframes, see Part 9 of these Guidelines. 
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Scope of IC review Information to be provided by Respondent 


Access refusal - 
Exemptions (Part IV 
Divisions 2 and 3, 
except ss 33, 34, 45A) 


• The original FOI request and any correspondence with the FOI applicant that 
modifies the scope of the FOI request


• Copies of correspondence including file notes of relevant telephone 
conversations between the agency or minister and anyone consulted


• A marked up and unredacted copy of the documents at issue where material 
claimed to be exempt is highlighted with reference made to the exemptions 
applied


• Any submissions in support of the agency or minister’s decision, including the 
application of s 11B of the FOI Act in relation to conditional exemption claims


• If any third parties are notified of the IC review, a copy of the written 
notifications under s 54P


Access refusal – 
Exemptions (Part IV 
Division 2, ss 33, 34, 
45A) 


• The original FOI request and any correspondence with the FOI applicant that 
modifies the scope of the FOI request


• Copies of correspondence including file notes of relevant telephone 
conversations between the agency or minister and anyone consulted


• Evidence, on affidavit or otherwise, including by way of submissions, that 
documents are exempt under ss 33, 34, or 45A


• If any third parties are notified of the IC review, a copy of the written 
notifications under s 54P


Access refusal –FOI 
request does not fall 
within FOI Act: Part I 
and ss 4, 5,6, 6A, 7, 12, 
20 and Schedules to 
the FOI Act 


• The original FOI request and any correspondence with the FOI applicant that 
modifies the scope of the FOI request


• Information about the nature of the document in question


• The agency or minister’s response to the applicant


• Any submissions in support of the agency or minister’s decision


Access grant (Part IV 
Divisions 2 and 3 ss 47, 
47F and 47G) 


• The original FOI request and any correspondence with the FOI applicant that 
modifies the scope of the FOI request


• Copies of correspondence with the third party


• The documents in dispute


• The reasons for the decision to release the documents despite the third 
party’s objections


• Any submissions in support of the agency or minister’s decision


Access refusal – 
Charges (Part III, s 29) 


• The original FOI request and any correspondence with the FOI applicant that 
modifies the scope of the FOI request


• A copy of the charges notice sent to the FOI applicant


• A copy of the preliminary estimates notice sent to the FOI applicant and the 
applicant’s response


• Any further explanation the agency or minister wishes to provide as to why 
the charge was imposed or how it was calculated, including any documentary 
evidence which supports the agency or minister’s calculation of charges


• Any submissions in support of the agency or minister’s decision to impose a
charge or in the alternative, a revised decision under s 55G of the FOI Act 
waiving the charge in full


• 
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Scope of IC review Information to be provided by Respondent 


Access refusal – 
Refusal to amend or 
annotate a record of 
personal information 
(Part IV) 


• A copy of the documents that were given to the FOI applicant


• The reasons why the agency or minister considers that no amendment should 
be made under s 50, or the reasons why the requested annotation of records
was not made under s 51


• Any submissions in support of the agency or minister’s decision


Access refusal – Failure 
to provide all 
documents / Adequacy 
of searches (Part III, s 
24A) 


• The FOI request, and any correspondence that modifies its scope


• A copy of any document that records searches conducted, including if 
applicable:


o Notes kept by individuals conducting searches


o Correspondence between the FOI decision maker and 
individuals who conducted searches


o Any other records of searches or recorded consideration of 
where to search


• Any other relevant information that the agency or minister wishes to provide 
in support of its decision


Access refusal – 
Practical refusal (Part 
III, s 24A) 


• The original FOI request and any correspondence with the FOI applicant that 
modifies the scope of the FOI request


• Copies of any correspondence including file notes of telephone conversations 
relating to the agency of minister’s request consultation process, including a 
copy of the letter sent to the applicant, and the applicant’s response (if any).


• Records that demonstrate the number of documents and/or pages 
encompassed by the request, including but not limited to notes of any 
searches conducted, and consultations with relevant staff members


• An estimation of the number of hours processing time involved, and a 
breakdown of this time to demonstrate what this is based on


• Evidence of document sampling, if undertaken 


• The names and contact details of anyone who was consulted by agency or 
minister, formally under ss 15(7), 26A 27A, or informally (including 
consultations with other government agencies)


• Any submissions in support of the agency or minister’s decision


Access refusal – 


Deemed refusal or 
deemed affirmation of 
original decision 


• The written reasons for the decision (see [10.106])


• The original decision


• Other documents as listed above depending on the nature of the decision


The request for documents may initially be informal. However, if an agency does not 


comply with this informal request, the documents may be requested under a provision of 
the FOI Act that compels production by the relevant agency or minister within a specified 
timeframe. If necessary, the Information Commissioner may rely on the powers to: 


• require the agency or minister to provide documents for which an exemption claim has
been made, if these have not been provided to the IC review officer earlier (ss 55T and
55U — see [10.94]–[10.100])


• issue a notice requiring any person to provide information or documents that are


relevant to an IC review (s 55R — see [10.93])
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• require the agency or minister to conduct a further search for documents (s 55V – see


[10.97])


• by written notice requiring a person to appear to answer questions (s 55W – see
[10.98]), and to provide answers on oath or affirmation (s 55X – see [10.99])


• hold a hearing at which the parties will have an opportunity to present further
evidence or submissions (see [10.63]–[10.66]).


Submissions and material received by the OAIC 


In the case of documents from which information has been redacted, the agency should 
supply to the IC review officer copies of both the original document with the redacted 
material and the relevant exemption marked and the edited copy that was released. The 


OAIC will not release documents to the FOI applicant or any other party. 


As a general rule, submissions made by the agency will be made available to the IC review 


applicant, and to other parties as considered appropriate. If submissions are made on a 
confidential basis, the agency or minister should indicate this to the OAIC before providing 
the submission and provide adequate reasons to support such a claim. The OAIC will 


consider those reasons and decide whether to accept the submission on a confidential 


basis. Where the Information Commissioner accepts a submission in confidence, the 


agency must provide a version of the submission that can be shared with the applicant.35  


A modified review process will be followed if the threshold question to be resolved is 
whether the applicant’s FOI request falls within the scope of the FOI Act. In a 


straightforward case, the Information Commissioner may be able to decide, without 
contacting an agency or minister, that the FOI request was made to an agency or for a 


document to which the FOI Act does not apply. On the other hand, it may be necessary for 


an IC review officer to contact an agency or minister to seek information about the nature 


of a document or the agency’s or minister’s response to the applicant. This may be 


necessary, for example, if the FOI applicant disagrees with a minister’s decision that the 


document requested is not an official document of the minister, or is a ‘defence 
intelligence document’. 


Deemed refusal or deemed affirmation of original decision 


A person may apply for IC review when there is a deemed refusal of an FOI access request. 
This will occur when the agency or minister has not made a decision within 30 days of 


receiving he FOI request or within the relevant period if it has been extended (s 15AC). After 


a deemed access refusal, the agency or minister should consider applying in writing to the 
Information Commissioner for further time to consider the matter (s 15AC(4)). This avenue 


is only available once. The Commissioner may then grant an appropriate extension, 
subject to any conditions considered appropriate (ss 15AC(5)–(6)). 


The agency or minister retains an obligation to provide the applicant with written reasons 
in relation to the decision (s 26). If these reasons are not forthcoming the Information 


Commissioner may also issue a notice requiring the agency or minister to provide reasons 
(s 55E).36 This decision made by the agency or minister after the IC review application has 
been made becomes the reviewable decision for the IC review (s 54Y). The provision of the 


35 See Australian Information Commissioner, Direction as to certain procedures to be followed in IC reviews, at [5.4]. 


36 See Australian Information Commissioner, Direction as to certain procedures to be followed in IC reviews, at [4.3]-[4.4]. 


320







Part 10 — Review by the Information Commissioner 
Version 1.10, February 2022


 


Office of the Australian Information Commissioner — FOI Guidelines  Page 26 


decision does not finalise the IC review process. The applicant has to withdraw the 


application for IC review (s 54R). 


When there has been a deemed affirmation of an agency’s decision following the 


expiration of time to complete an internal review, the agency should consider whether to 
seek an extension of time from the Information Commissioner to complete the internal 
review (s 54D(3)). Where the agency does not do so, or the Information Commissioner 
declines to grant an extension, the processes outlined in [10.101]–[10.104] above will 
apply. 


Preliminary assessment and view 


The IC review officer will consider the IC review application and the material supplied by 
the agency or minister. The IC review officer may ask the agency or minister or the FOI 


applicant to provide additional information or submissions at this stage.  


After preliminary assessment of all the material by the IC review officer, the IC review 
officer may decide to form a preliminary view of the matter and advise the agency or 
minister or the FOI applicant as relevant.  


If the preliminary view is against the agency or minister the preliminary view will be 


provided to the agency or minister. The Information Commissioner or the IC review officer 


will then invite the agency or minister to issue a revised decision in line with the 
preliminary view or make submissions in response to the preliminary view.  


If the preliminary view is against the applicant the preliminary view will be provided to the 


FOI applicant. The IC review officer will then invite the applicant to withdraw the IC review 
application or make submissions in response to the preliminary view.  


It should also be noted that in exceptional cases where the Information Commissioner has 


personally inspected the documents and formed the view that the documents should be 
released in part or in full, the Information Commissioner may provide the agency or 


minister with their preliminary view. The agency or minister will be given the opportunity 


to make a revised decision or make further submissions prior to proceeding to a decision. 
Any submissions provided by the agency or minister in response to this preliminary view 


will be provided to the applicant for comment unless the agency or minister requests the 


submissions be treated in confidence and adequate reasons by way of submissions are 


provided to support the claim. Where the Information Commissioner accepts the 
submission in confidence, agencies and ministers must provide a version of the 


submissions that can be shared with the applicant.37 


In relation to preliminary assessments, any submissions received during this process will 


generally be shared between the parties. 


Methods of providing documents to the Information 


Commissioner 


Ordinarily, the Information Commissioner will require agencies to provide copies of 


documents in hard copy or in scanned form as PDF documents. Where the Information 
Commissioner requests a copy of the documents at issue, the agency or minister is asked 


to provide a marked up and unredacted copy of the documents where material claimed to 


37 See Australian Information Commissioner, Direction as to certain procedures to be followed in IC reviews, at [5.4]. 
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be exempt is highlighted with reference made to the exemptions applied. Information may 


be provided to the Information Commissioner’s office by, for example email, USB or safe 
hand delivery.  


The inspection of documents by the Information Commissioner will only be permitted 
where the agency or minister satisfies the Information Commissioner that there are 
extenuating circumstances to warrant production by this method. The onus is on the 
requesting agency or minister to justify that extenuating circumstances exist to warrant 
inspection.38 If the Information Commissioner agrees to an agency or minister’s request for 


inspection, the agency or minister will be required to undertake all necessary 
arrangements to facilitate the inspection. Unless otherwise agreed this will occur at the 
Information Commissioner’s office. Inspection of documents at the premises of the agency 
are organised only in exceptional circumstances.39 


The Information Commissioner’s decision 


Where the review parties reach agreement 


At any stage during an IC review, the Information Commissioner may resolve an 
application in whole or in part by giving effect to an agreement between the parties (s 55F). 
Before making the decision, the Commissioner must be satisfied that the terms of the 


written agreement would be within the powers of the Commissioner and that all parties 
have agreed to the terms. 


Where the review parties do not reach agreement 


If the parties do not reach an agreement, and unless the IC review applicant withdraws 
their application under s 54R, the Information Commissioner must make a decision after a 


merit review of the application. The Commissioner has three options: 


• to affirm the decision of the agency or minister (s 55K(1)(a))


• to vary the decision of the agency or minister (s 55K(1)(b))


• to set aside the decision of the agency or minister and make a fresh decision
(s 55K(1)(c)).


Written reasons to be given 


The Information Commissioner must give written reasons for the decision to all the parties 
to the IC review (ss 55K(1) and (6)) and must publish the decision in a manner that makes it 


publicly available (s 55K(8)). The statements of reasons for Information Commissioner 


decisions are published on AustLII in the Australian Information Commissioner database.40 
The Information Commissioner’s published decisions will not include any exempt material 
or information about the existence or non-existence of a document that would be exempt 


under ss 33, 37 or 45A (ss 55K(5)(a) and 25(1)) or any other matter that would cause the 


38 See Australian Information Commissioner, Direction as to certain procedures to be followed in IC reviews, at [3.9]-[3.13]. 


39 See for instance ‘T’ and Australian Securities and Investments Commission [2013] AICmr 33 where two OAIC officers attended 


ASIC premises and inspected 3 files that fell within the applicant’s FOI request.  


40 See www.austlii.edu.au/au/cases/cth/AICmr/ 
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reasons to be an exempt document (s 55K(5)(b)). In addition, where appropriate to protect 


against the unreasonable disclosure of personal information about an applicant or third 
party, including details of their identity, the Commissioner will not include such personal 


information in the decision published on the website. 


Exempt documents 


If the Information Commissioner finds a document to be exempt, the Information 
Commissioner cannot order that access be given to the exempt material (s 55L). This 


includes a document which: 


• has been found to be exempt because a specific exemption under Part IV Division 2 of


the Act applies


• is conditionally exempt (under Part IV Division 3) and access to the document would be


contrary to the public interest, or


• is a document of a person, body or agency exempt under the FOI Act (s 7 — see Part 2 of
these Guidelines).


A similar restriction is placed on the AAT under s 58(2). 


Requiring records to be amended 


Part V of the FOI Act enables a person to apply for amendment or annotation of personal 
information that an agency uses for administrative purposes (see Part 7 of these 
Guidelines). 


The Information Commissioner’s decision can require amendment to be made to a record 


of personal information (subject to two limitations): 


a) Opinions — The Information Commissioner may only require amendment of a record
that relates to an opinion if satisfied:


i) the opinion was based on a mistake of fact, and/or


ii) the author of the opinion was biased, unqualified to form the opinion or acted


improperly in conducting the factual inquiries that led to the formation of the
opinion (s 55M(1)).


b) Court or tribunal decision — The Information Commissioner cannot require that a
record of a decision under an enactment by a court, tribunal, authority or person be


amended (s 55M(2)(a)). Nor can the Commissioner require that a record be amended if


that would involve determining an issue that a person either is, or could be, entitled to


have decided in another process — by an agency (on internal review), the Information


Commissioner, a court or tribunal (s 55M(2)(b)). This means that the Information
Commissioner does not have the power to require amendments that rely on the


Commissioner making another decision first that could be made by an agency (such as
where an agency must first determine a person’s eligibility for a benefit), the
Information Commissioner (such as deciding a request for access to the relevant


documents) or a court (such as deciding whether a person is bankrupt) or tribunal


(such as deciding whether a person is eligible for a visa).


The AAT is similarly limited in its power to recommend or require amendments of personal 
records (s 58AA). 
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Practical refusal, searches and charges 


Other decisions that the Information Commissioner can set aside or affirm include: 


• access refusal decisions based on the existence of a practical refusal reason with


respect to an FOI request following a request consultation process (s 24)


• access refusal decisions based on the contention that all reasonable steps have been
taken to find the document and the document cannot be found or does not exist
(s 24A). The FOI Act provides individuals with a right of access to documents that exist.


There is no right of access to documents that do not exist or cannot be found. The


Commissioner cannot consider whether records have been destroyed or removed41 or
matters where the applicant disputes the nature of the documents produced,42 and


• the Commissioner cannot consider matters on the basis that the applicant suspects


records have been destroyed or removed and cannot be located by the agency,43 or


where the applicant disputes the nature  of the document produced,44 and


• decisions with respect to charges (s 29).


Compliance with the Information Commissioner’s decision 


Parties to an IC review are notified of the Information Commissioner’s written reasons for 


decision at the conclusion of the IC review and are provided with a copy of these reasons. 


At the time of notifying the parties of the written reasons for decision, the Information 


Commissioner will request information from the respondent about compliance with the 
decision. This information is to be provided to the Information Commissioner within four 


weeks of notification of the decision. 


Enforcement of the Information Commissioner’s decision 


An agency or minister must comply with an IC review decision (s 55N). If an agency or 


minister fails to comply, the Information Commissioner or the review applicant may apply 


to the Federal Court for an order directing them to comply (s 55P(1)). The application can 
only be made after the period an agency or minister has to apply to the AAT for review of 
the Information Commissioner’s decision has expired, that is, 28 days (AAT Act s 29(2)). 


There is a similar scheme for enforcing determinations of the Privacy Commissioner 


(Privacy Act ss 55A and 62). 


In exercising the power to enforce an IC review decision, the Information Commissioner 
may consider the following factors: 


• whether exercising the power to enforce an IC review decision would best facilitate and


promote public access to information (for example, it is relevant to consider whether


enforcement of an IC review decision would result in the agency releasing documents
to the IC review applicant and, more generally, increase compliance of that agency
with IC review decisions)


41 Josh Taylor and Prime Minister of Australia (Freedom of information) [2018] AICmr 42. 


42  See for example ‘WV' and Department of Veterans’ Affairs (Freedom of information) [2021] AICmr 10. 


43 Josh Taylor and Prime Minister of Australia (Freedom of information) [2018] AICmr 42. 


44  See for example ‘WV' and Department of Veterans’ Affairs (Freedom of information) [2021] AICmr 10. 
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• whether exercising the power to enforce an IC review decision would best increase the


promptness of public access to information (for example, it is relevant to consider
whether this would impact the speed with which the agency in question complies with


IC review decisions)


• whether exercising the power to enforce an IC review decision would best facilitate
public access to information at the lowest reasonable cost (for example, it is relevant to
consider whether enforcement by the Federal Court of Australia is the cost effective


way to increase compliance with the FOI Act)


• whether exercising the power to enforce an IC review decision would promote the
objects of the FOI Act to give the Australian community access to information held by


the Government of the Commonwealth by requiring agencies to publish information
and enforcing a right of access to documents, and


• any other factors which the Information Commissioner considers relevant in the


circumstances.


Correcting errors in the Information Commissioner’s decision 


The Information Commissioner has a discretionary power to correct obvious errors in his 
or her decision, either on his or her own initiative or on application by a review party 


(s 55Q). 


Federal Court proceedings 


The Federal Court may determine matters in two situations: 


• deciding questions of law referred by the Information Commissioner (s 55H)


• on appeal by an IC review party on a question of law, from the Information
Commissioner’s decision (s 56).


The Federal Court may also direct an agency or minister to comply with the Information 


Commissioner’s decision. 


Referring questions of law 


The Information Commissioner may refer a question of law to the Federal Court at any 
time during the review (s 55H), and must act consistently with the Federal Court’s decision 


(s 55H(5)). This power is intended to ensure that the Information Commissioner makes 
decisions that are correct in law and that his or her decisions can finally resolve a matter. 


The AAT has a similar power under s 45 of the AAT Act. 


If a reference is made to the Federal Court, the Information Commissioner must send all 


relevant documents and information in his or her possession to the Court (s 55J). 


In exercising the power to refer a question of law to the Federal Court of Australia, the 
Information Commissioner may consider the following factors: 


• whether referring a question of law to the Federal Court would best facilitate and
promote public access to information (for example if there is uncertainty with respect


to the interpretation of the FOI Act)
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• whether referring a question of law to the Federal Court would best increase the


promptness of public access to information (for example if resolving a particular
question of law would result in a positive impact on processing of FOI requests and IC


reviews)


• whether referring a question of law to the Federal Court would best facilitate public
access to information at the lowest reasonable cost (for example if the Federal Court’s
response to the question of law binds future decision makers and results in more


efficient and therefore cost effective processing of FOI requests)


• whether referring a question of law to the Federal Court would promote the objects of
the FOI Act to give the Australian community access to information held by the


Government of the Commonwealth by requiring agencies to publish information and
enforcing a right of access to documents, and


• any other factors which the Information Commissioner considers relevant in the


circumstances.


Appeal to the Federal Court 


A review party has the right to appeal to the Federal Court on a question of law from a 
decision of the Information Commissioner (s 56). A party to an AAT proceeding has a 


similar right (AAT Act s 44). 


A party may choose to apply to the Federal Court rather than seek merit review in the AAT 


if, for example, the party believes the Information Commissioner wrongly interpreted and 
applied the FOI Act. If the Federal Court remits a decision to the Information Commissioner 


for reconsideration, a party could later apply to the AAT for review of the Commissioner’s 
subsequent decision. 


Section 56A(1)(b) provides that in determining the matter, the Federal Court may make 
findings of fact if its findings of fact are not inconsistent with findings of fact made by the 


Information Commissioner (other than findings resulting from an error of law), and it 


appears to the Court to be convenient. In determining whether it is convenient, the Court 
must have regard to all the following factors: 


i) the extent to which it is necessary for facts to be found


ii) the means of establishing those facts


iii) the expeditious and efficient resolution of the whole of the matter to which the IC
review relates


iv) the relative expense to the parties if the Court, rather than the Information


Commissioner, makes the findings of fact


v) the relative delay to the parties if the Court, rather than the Information


Commissioner, makes the findings of fact


vi) whether any of the parties considers that it is appropriate for the Court, rather than
the Information Commissioner, to make the findings of fact


vii) such other matters (if any) as the Court considers relevant.


There are similar provisions where Federal Court proceedings arise from an appeal from an 


AAT decision (AAT Act s 44(7)). 
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Review by the AAT 


When can a person apply to the AAT? 


A person can apply to the AAT for review of: 


• the Information Commissioner’s decision to affirm, vary or set aside a decision after


the Information Commissioner has undertaken a review (ss 55K and 57A(1)(a))


• the agency’s or minister’s decision where the Information Commissioner has decided
not to undertake a review on the basis that it is desirable that the AAT undertakes the
review (ss 54W(b) and 57A(1)(b))


• the Information Commissioner’s declaration of the person as a vexatious applicant


(ss 89K and 89N).


A person cannot apply to the AAT directly for review of an agency or a minister’s decision – 
the person must apply for Information Commissioner review first. 45 However, when 
applying for IC review an applicant may make submissions as to why the Information 


Commissioner should decline the review under s 54W(b), thus enabling the person to apply 


to the AAT. 


A person cannot apply to the AAT for review of the Information Commissioner’s decision 


not to undertake or continue a review. A person can however seek judicial review by the 
Federal Court of Australia or the Federal Circuit Court of Australia of the decision not to 


undertake or continue a review under the Administrative Decisions (Judicial Review) Act 
1977. 


Time limit 


A person must apply to the AAT within 28 days after the day they receive the Information 
Commissioner’s decision (AAT Act s 29(2)). The same time limit applies where the 
Information Commissioner declines to consider the matter on the grounds that it would be 


better dealt with by the AAT (s 57A(2)). 


Parties to the AAT proceedings 


The parties to an AAT review application are: 


• the person who applies to the AAT for review (s 60(3)(a))


• the original FOI applicant, that is, the person who made the request for access to


documents or for amendment or annotation of a personal record (s 60(3)(b))


• the principal officer of the agency or the minister to whom the request was made
(s 60(3)(c))


• any other person who is made a party to the proceeding by the AAT (s 60(3)(d)).


The AAT has a discretionary power under s 30(1A) of the AAT Act to join a person whose 


interests are affected by the decision. 


45 Scholes and Decision Maker (Freedom of information) [2018] AATA 4091. 
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The Information Commissioner is not a party to the proceedings in the AAT, except in 


relation to review under s 89N of a declaration that a person is a vexatious applicant. 
Consequently, the Commissioner does not play any role in the proceedings in defending 


his or her decision. In deciding the correct or preferable decision, the AAT will be guided by 
the submissions of the parties, who will ordinarily be the FOI applicant and the agency or 
minister who made the IC reviewable decision. As noted below in [10.153], s 61A of the 
FOI Act modifies relevant provisions of the AAT Act to spell out the role in the proceedings 
of the agency or minister who made the IC reviewable decision. Further, s 58(1) of the 


FOI Act provides that the AAT may decide any matter in relation to the FOI request that 
could be decided by the agency or minister. 


In relation to review of a declaration that a person is a vexatious applicant (see Part 12 of 
these Guidelines), note 3 to s 89N expressly refers to s 30 of the AAT Act, which sets out the 


parties to AAT proceedings. Section 30 states that the decision maker (in this case, the 


Information Commissioner) will be a party to the proceedings. The Commissioner’s role 
would be to assist the AAT and not to be a protagonist in the proceedings.46 An agency or 


minister could also apply to the AAT to be made a party to those proceedings (AAT Act 
s 30(1A)). 


Notifying third parties 


An agency or minister must notify affected third parties if an FOI applicant seeks AAT 
review of a decision to refuse access to third party information (s 60AA). This is the same as 


the notice requirement where an application is made for an IC review. An affected third 
party may apply to become a party to the AAT proceedings under s 30(1A) of the AAT Act 


(s 30(3)(d)). 


The AAT may order that an agency or minister does not need to give notice to an affected 


third party of an AAT review application if it would not be appropriate to do so in the 
circumstances (s 60AB). An agency or minister must apply to the AAT for an order to be 


excused from the requirement to give notice (s 60AB(2)). 


Section 60AB(3) provides the circumstances to which the AAT must have regard when 


determining if the requirement to give notice is not appropriate. Those circumstances are 


whether notifying the affected third party would or could reasonably be expected to: 


a) prejudice the conduct of an investigation of a breach of the law, or a failure to comply
with a law relating to taxation (for example, if a document includes information about
a person under criminal investigation)


b) prejudice the enforcement or proper administration of the law in a particular instance


c) disclose, or enable a person to ascertain, the existence or identity of a confidential


source of information, or the non-existence of a confidential source of information, in
relation to the enforcement or administration of the law


d) endanger the life or physical safety of any person


e) cause damage to the security, defence or international relations of the
Commonwealth.


46 In line with the view expressed in R v Australian Broadcasting Tribunal; ex parte Hardiman [1980] HCA 13; (1980) 144 CLR 13 at 


[54]. See also AAT Act s 33(1AA). 
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Onus 


In AAT proceedings to review an FOI decision, the agency or minister who made a decision 


on the FOI request or the application for amendment of personal records has the onus of 
establishing that a decision adverse to the FOI applicant should be given. The agency or 
minister has that onus when: 


• the agency or minister seeks review of the Information Commissioner’s decision (for


example that access should be given to a document because an exemption does not
apply) — in this case the AAT will review a decision of the Commissioner (s 61(1)(a))


• the FOI applicant seeks review of a decision made by the Information Commissioner
(for example, affirming that an exemption applies to a document and that access may


be refused) — in this case the AAT will review the Information Commissioner’s decision


(s 61(1)(b))


• the FOI applicant applies for IC review of a decision and the Information Commissioner
declines on the ground that it is desirable that the AAT undertake review — in this case
the AAT will review the decision of the agency or minister (s 61(1)(b)).


The FOI applicant does not bear an onus in either IC review or AAT review. 


If an affected third party is a party to the proceeding, the third party has the onus of 


establishing that a decision refusing to give access to the document is justified, or the AAT 
should give a decision adverse to the person who made the request (s 61(2)). 


Who bears the onus? Nature of request for AAT review 
Section of 


the FOI Act 


Agency or minister who 
received the access 
request or the application 
for amendment of personal 
records 


Review of the Information Commissioner’s decision 
sought by the agency or minister 


s 61(1)(a) 


Review of the Information Commissioner’s decision 
sought by the applicant requesting documents or 


amendment of personal records 


s 61(1)(b) 


Review of an agency’s or minister’s decision that the 
Information Commissioner has declined to review 
under s 54W on the ground that it is desirable that 


the AAT undertake review 


s 61(1)(b) 


Affected third party that is 
a party to the AAT 
proceeding 


Review of an access grant decision to which a 
consultation requirement applies under ss 26A, 27 


or 27A 


s 61(2) 


Modifications to references in the AAT Act 


Because agency and minister’s FOI decisions are now reviewed by the Information 
Commissioner and generally the AAT’s role is to review decisions made by the Information 
Commissioner, various provisions of the AAT Act that previously referred to ‘the person 


who made the decision’ are now taken to mean either the agency, minister or the person 
who made the IC reviewable decision, or each of the review parties, as the context 
requires. These modifications are listed in s 61A. 
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MR20/00054 02-Mar-2023 5:25 PM


Title
Patrick, Rex | DFAT - Department of Foreign Affairs and Trade
Receipt Details
File Type: Access Refusal Received Date: 22-Jan-2020 12:00 AM
Case Type: Prepare Review Received By:
How Received: Registered Date: 23-Jan-2020 9:05 AM
Owned By: Registered By:
Case Details
Stage: Allocation
How Received: Email
Validation: Valid
Sensitivity: Member of Parliament
File Security: OFFICIAL
Agency Reference 
Number:


LEX 517


Primary Client Group: Organisation
Parent Case Entity 
Code:


IC Review


Respondent Client 
Group:


Agency


Case PrimaryPerson: Patrick, Rex
Case Respondent: DFAT - Department of Foreign Affairs and Trade
Assessor Note: *[Cat 5.3] ss 22(1)(a)(ii), 33(a)(iii), 33(b), 47E(d), 47G(1)(b); s 54Z due 


26/06/20
Retention Class: OAIC RA 61986 (D2)
IC Review Case Type: Primary
Deemed decision: No
COVID-19 Case Flag: 1
Previous Case Owner 
ID:


135365


Ready to draft 
decision:


No


Case Parties - 3
Applicant Client: Patrick, Rex
Respondent Client: DFAT - Department of Foreign Affairs and Trade
Respondent Contact:
Summary
Summary
Request: 1. All briefs for the 2017 /2018 financial year prepared by the Department of Foreign Affairs and 
Trade for the Minister of Foreign Affairs which discuss oil/gas processing options for the Greater Sunrise 
oil and gas field (either onshore in Australia or in Timor-Leste).
2.Any cablegrams sent in 2019 from Australia's Embassy in Timor-Leste to the Department of Foreign
Affairs and Trade which discuss oil/gas processing options for the Greater Sunrise oil and gas field (either
onshore in Australia or in Timor-Leste).
3.Any correspondence exchanged during 2019 between the Department of Foreign Affairs and Trade and
the Department of Energy and the Environment which discuss the oil/gas processing options for the
Greater Sunrise oil and gas field (either onshore in Australia or in Timor-Leste).
Decision under review: Original decision dated 18 Dec 2019 - Part 1 & 2 exemptions ss 22(1)(a)(ii) 33,
47E(d), 47G(1)(b) - documents exempt in full
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Number of documents at issue: No schedule of documents provided with decision
Scope of review: Applicant seeks review of Part 1 & 2 exemptions ss 22(1)(a)(ii), 33, 47E(d), 47G(1)(b)
Assessment notes
Post-triage notes: commence review; send opening letters
Opening letter to A: confirm scope of review limited to parts 1 and 2 of the FOI request
Opening letter to R: request processing documentation, including material at issue (noting s 55U) and 
submissions, including evidence which supports the s 33 exemption contention, which may include 
consultation within relevant line areas and agencies and/or affidavit.


Refer to Significant and Systemic team


 14/2/20
Actions - 53 (3 Open, 50 Completed)
Action Owner Due Completed
Record case details 
and attach docs (MR 
REG)


27-Jan-2020 23-Jan-2020


Send 
Acknowledgement 
Letter (MR REG)


27-Jan-2020 23-Jan-2020


Move to Triage basket 
(MR REG)


24-Jan-2020 23-Jan-2020


Allocate to Triage 
Officer (MR TR)


FOI - Triage 24-Jan-2020 14-Feb-2020,


File Note 24-Jan-2020 14-Feb-2020


Thanks . Noted. Are we waiting on anything further in this matter at this stage? If not, please move 
to the Assessment queue. Thanks,  (31/1/20) --------------------------------- Hi  the Applicant has 
advised that: - He is not seeking a review of searches in relation to part 3 of the FOI request. The 
decision states that no documents were found relevant to part 3 of the request and meets the provisions 
of s 24A(1)(b)(ii), which is why I thought he may want to review searches. - the Department did not 
disclose how many documents fell within the scope of the request or which exemptions applied to which 
documents. Therefore, a schedule would better help them to understand the decision. Thanks  
(30/1/20) ____________________ Hi  One file for all matters is fine in this circumstance. When 
acknowledging the IC review application, could you please ask the applicant whether he is also seeking 
review of searches in relation to part 3 of the FOI request (noting that the IC review application states 'I 
will submit my arguments in relation to the claimed exemptions...' and makes no reference to searches). 
Could you also please advise the applicant that we will request a schedule of documents from the 
respondent, however we note that the FOI Act does not require agencies or ministers to provide a 
schedule of documents with a decision statement, however the FOI Guidelines provides that a schedule 
of documents may be appropriate depending on the circumstances of the request and the number of 
documents within the scope of the request (FOI Guidelines at [3.166] to [3.170]). Please let me know if 
you would like me to review your response before it is sent. Thanks,  (28/1/20) -------------------------
------------------- Hi  This FOI request was split into 3 parts: - Parts 1 & 2: The same exemptions were 
applied to exempt all documents in full. - Part 3: s24A was relied on. Do you think this should be split 
over 2 files? This file can be for parts 1 & 2 for review of exemptions and I can create a new file for part 
3 for review of searches. I have sent out the ack and noted that this may happen but I would let A know 
if we decide to do this. Thanks  (23/1/20)


Correspondence from 
applicant


FOI - Triage 03-Feb-2020 14-Feb-2020,


 to F/U response required from A for further info


Conduct Triage (MR 
TR)


17-Feb-2020 14-Feb-2020: Mail Assessment


Decide Path (MR MA) 17-Feb-2020 17-Mar-2022, Ago, Rocelle: 54Z -
Conduct Review
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Summary Request: 1. All briefs for the 2017 /2018 financial year prepared by the Department of Foreign 
Affairs and Trade for the Minister of Foreign Affairs which discuss oil/gas processing options for the 
Greater Sunrise oil and gas field (either onshore in Australia or in Timor-Leste). 2.Any cablegrams sent in 
2019 from Australia's Embassy in Timor-Leste to the Department of Foreign Affairs and Trade which 
discuss oil/gas processing options for the Greater Sunrise oil and gas field (either onshore in Australia or 
in Timor-Leste). 3.Any correspondence exchanged during 2019 between the Department of Foreign 
Affairs and Trade and the Department of Energy and the Environment which discuss the oil/gas 
processing options for the Greater Sunrise oil and gas field (either onshore in Australia or in Timor-Leste). 
Decision under review: Original decision dated 18 Dec 2019 - Part 1 & 2 exemptions ss 22(1)(a)(ii) 33, 
47E(d), 47G(1)(b) - documents exempt in full Number of documents at issue: No schedule of documents 
provided with decision Scope of review: Applicant seeks review of Part 1 & 2 exemptions ss 22(1)(a)(ii), 
33, 47E(d), 47G(1)(b) Assessment notes Post-triage notes: commence review; send opening letters 
Opening letter to A: confirm scope of review limited to parts 1 and 2 of the FOI request Opening letter to 
R: request processing documentation, including material at issue (noting s 55U) and submissions, 
including evidence which supports the s 33 exemption contention, which may include consultation within 
relevant line areas and agencies and/or affidavit. Refer to Significant and Systemic team  14/2/20 


Move to Allocation –
Review (MR MA)


FOI - IC 
reviews -
Assessment


26-Feb-2020 25-Feb-2020, Ago, Rocelle


zMR-013 - 54Z 
Decision to review 
Notification to 
Applicant Access 
Refusal


FOI - IC 
reviews - Post 
Triage


12-Mar-2020 11-Mar-2020, 


File Note FOI - IC 
reviews - ER


21-Oct-2020 20-Oct-2020, 


Meeting between , ,  and  of DFAT 
on Tuesday 13.10.2020. The Department is weighing up its options and working with the policy area to 
decide a way forward. A decision on how the Department intends to proceed to be decided by the end of 
October 2020. The Department to provide the OAIC with a response by 20/10/20. The Department’s 
response to include information  the OAIC can provide to Senator Patrick by way of update. In relation to 
the part of the documents to which s 34 applies, further consultation with PM&C may be required 
(depending on outcome of option weighing process identified above). Consultation has not advanced 
because of business area consultations. 


File Note 23-Oct-2020 19-Nov-2020, 
Hi - pls advise how you would like to progress this matter- R's 54Z response is 6 months overdue. 
Background prepared by  below.Thank you, _______________________________ 
MR20/00034 - Follow up call to R - IC Review - Patrick & DFAT I called  this afternoon 
seeking an update in relation to this matter as requested by . Update:  said that she had 
written to OAIC yesterday. I confirmed the email was not yet on file. She said she would forward it to me 
for our records. She said, in essence, the email takes issue with the record of the meeting on 13/10/20 
with respect to this review. DFAT's recollection is that they agreed to work with their Policy area 
regarding to identify a forward before the end of the month and after than get back to us about 
when/if/how etc they will be able to make submissions. Background:  asked me to follow up with 
DFAT (see email below) following your meeting between OAIC and DFAT on 13 October 2020 to discuss 
all outstanding IC Reviews and noting that the OAIC was expecting a response from them in relation to 
this review by 20/10/20. When I updated the table of all of Senator Patrick’s matters this week, we 
recorded the following in relation to this review, which provides a helpful summary of where this review is 
up to. 17 DFAT MR20/00054 [5.3] LEX 517 1.All briefs for the 2017 /2018 financial year prepared by the 
Department of Foreign Affairs and Trade for the Minister of Foreign Affairs which discuss oil/gas 
processing options for the Greater Sunrise oil and gas field (either onshore in Australia or in Timor-Leste). 
2.Any cablegrams sent in 2019 from Australia's Embassy in Timor-Leste to the Department of Foreign 
Affairs and Trade which discuss oil/gas processing options for the Greater Sunrise oil and gas field (either 
onshore in Australia or in Timor-Leste). 3.Any correspondence exchanged during 2019 between the 
Department of Foreign Affairs and Trade and the Department of Energy and the Environment which 
discuss the oil/gas processing options for the Greater Sunrise oil and gas field (either onshore in Australia 
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or in Timor-Leste). Decision: Primary decision of 18 December 2019 Documents: Number of documents 
undisclosed in reasons for decision Exemptions: ss 33, 47E(d) and 47G The Department was due to 
respond to the s 54Z notice on 1 April 2020. A number of extensions of time had been granted due to the 
volume of documents, complexities, staff absences, and need to consult with PM&C that deadline has not 
been met. The Department advised that a response would be provided by 14 September 2020 but has 
not been received. R advises that Minter Ellison has been retained to assist with matter. We don’t know 
how many documents the review relates to. A meeting was held with the Department on 13 October 
2020 to discuss delay and way forward. The Department has undertaken to provide a response that can 
be provided to A. The Department is considering its options and working with its policy area to decide a 
way forward. It will provide a response by 20 October 2020. Department advises that further consultation 
with PM&C may be necessary in relation to documents where s 34 exemption is relevant. Consider if a 
s54W(b) decision is appropriate given presumed complexity, sensitivity, and size of review. Proposed date 
to go to Commissioner: After a above issues in obtaining the Departmental response are addressed; a 
case officer considers whether to issue a s 55U notice or a procedural fairness step to the relevant parties 
or refer to the matter to the IGIS, and receives final submissions. None as at 20.10.2020. Unallocated 
Our last formal correspondence from DFAT on file was 27 August 2020 and was from  in 
DFAT's legal team.  Assistant Director, Legal | Freedom of Information & Privacy Law 
Corporate Law Branch | Legal Division | Department of Foreign Affairs and Trade T 


Await Clearance -
Assistant Director


 29-Oct-2020 22-Oct-2020


See filenote of today's date recording my follow-up telephone conversation with , DFAT 
Legal, in relation to this matter. ----------- Noted - thanks  As discussed, I'm meeting with , 


 and Rocelle tomorrow morning to review DFAT's email.  22.10.2020 


Correspondence from 
respondent


FOI - IC 
reviews - ER


20-Nov-2020 19-Nov-2020, 


Email from DFAT agreeing to make a s 55G decision by January 2021.


Write to respondent FOI - IC 
reviews - ER


20-Nov-2020 19-Nov-2020, 


Email sent to DFAT acknowledging receipt of proposed s 55G decision.


Write to 
applicant/complainant


FOI - IC 
reviews - ER


20-Nov-2020 19-Nov-2020, 


Update provided to applicant re: proposal to make 55G decision.


File Note 17-Dec-2020 04-Jan-2021


Hi I discussed moving some of the DFAT matters to the queue to assist with S&S monitoring. RA 
4/1/21 ______ Hi Rocelle on the basis of previous discussions, I am moving these matters to the S&S 
queue to progress the s55U. Please let me know if there are any concerns. : 17/12/20 -------------------
------------------ Hi , Rocelle advised on 01/12 that we should issue a direction/55U notice to 
provide the relevant documents and submissions by 15 January. Please confirm that i should allocate this 
matter to S&S for follow up? Thank you  16/12 


Ownership Reassigned 17-Dec-2020 17-Dec-2020
Reassigned from 'FOI - IC reviews - ER' to 'FOI - IC reviews - Significant and Systemic' by '


'


File Note 15-Sep-2021 08-Dec-2021


Hi  - Can you please clear my draft email to R requesting an explanation for the delay in providing 
the s 55G response. Thanks,  14.09.2021 Hi . I've made a few suggested changes to the 
email. We should asked to provide timeframes on when a revised decision is expected. Also, I consider 
they have already provided an explanation for delays due to stay at home orders in the earlier email so I 
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took this out.  14/09/21


Ownership Reassigned 15-Sep-2021 15-Sep-2021


Reassigned from 'FOI - IC reviews - Significant and Systemic' to ' ' by '
'


Await Clearance -
Director


 27-Oct-2021 08-Dec-2021


Hi  - Can you please review my draft email to R. I just want to confirm you are happy with my 
approach? Regards,  20.10.21 Hi  I have modified the email a bit to redraft it under my 
signature. If you're ok with this, please proceed and send it out. thanks  20/10/21


File Note 28-Oct-2021 08-Dec-2021


Awaiting response from DFAT regarding a timeframe for the provision of a revised decision. Response 
expected on 27 October 2021. . 27/10/2021


Await Clearance -
Director


 09-Dec-2021 08-Dec-2021


Hi Can you please review, clear and sign the DRAFT Direction to DFAT? Thanks,  
02.12.2021 Hi  I've reviewed the draft direction and signed it and dated it 3 December. Please 
send out tomorrow. I would provide a response date of 17 December (2 weeks), which is the same date 
they undertook to provide us the revised decision. thanks  2/12/21


Await response -
Respondent or Rep


 23-Dec-2021 09-Dec-2021


Awaiting response to Direction. Due 17/12


Await Clearance -
Director


 30-Dec-2021 23-Dec-2021


Hi Rocelle I've prepared a draft s 55R notice for your clearance - the notice is from you to the Assistant 
Secretary. 21/12/21 Hi . Rocelle has cleared this - can you please send to the relevant 
recipients tomorrow?  21/12/21 This was sent on 22/12/2021. Thanks,


File Note 18-Jan-2022 18-Jan-2022


Dear  Email from R, attaching 55R from 14/1. : 17/1


Await Clearance -
Director


Merrigan, 
Lachlan


25-Jan-2022 03-Feb-2022


Hi  - do you mind having a quick look at my draft email to A - next steps? Thanks, 
18.01.2022 Hi  I have reviewed and made one minor addition (highlighted).  18/1/22


Await response -
Applicant or Rep


02-Feb-2022 15-Mar-2022, Ago, Rocelle


Await Clearance -
Director


09-Feb-2022 03-Feb-2022


Hi . A has confirmed he wishes to proceed with this IC review and has asked for an extension till 
07-02 to provide his submissions in reply. I am happy to provide the short EOT however noting the 
Patrick Litigation I wanted to flag it with you. We may also want to seek the FOIC's views on the request 
as well. Thanks, 02.02.2022 Hi  Given the applicant has only asked for a 5 day extension, 
we can grant this - but just send the FOIC a short email explaining and copy in Rocelle and  from 
Legal. thanks  2/2/22
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Await Clearance -
Director


14-Feb-2022 15-Mar-2022, Ago, Rocelle


Hi  Senator Patrick has requested a further extension till Friday, 11 February 2022 to provide his 
submissions in this review. Given the complexity of the matter, the number of exemptions and the time 
the Department took to provide their revised decision and further submissions, I am happy to grant the 
further extension till 11 February 2022. I would be grateful for your views, given this matter forms part of 
the Patrick litigation. Regards  Hi  I note that we have mentioned this to the AC and FOIC 
and were to discuss at a meeting today which has now been postponed until tomorrow. Given that A is 
ony asking for an extension until Friday and given the circumstances I agree we can grant the extension 
until Friday 11 February to provide submissions.  8/2/22 


Phone call - Applicant 
or Rep


10-Feb-2022 15-Mar-2022, Ago, Rocelle


I contacted A's adviser at 1:15pm today. I flagged that the FOIC was considering whether to refer the 
matter to the AAT under s 54W(b) of the FOI Act on the basis that it would be in the administration of 
the FOI Act for the matter to be considered by the AAT. I asked Senator Patrick to consider making 
submissions addressing this point. I also noted that a response to our request for submissions was due 
on Friday 11 February 2022 and given the late notice, the OAIC would be open to providing Senator 
Patrick an extension to make submissions on the proposal to refer the matter under s 54W(b), should he 
wish to do so. I confirmed I would follow up our conversation with a written request for further 
submissions. Senator Patrick’s adviser thanked me for my time and confirmed he would consult Senator 
Patrick on the s 54W(b) referral. , 09.02.2022 


Await response -
Applicant or Rep


, 08-Mar-2022 22-Feb-2022, Ago, Rocelle


*Awaiting callback from A's rep File note: - Contacted A's rep; unavailable today. - Left name, contact 
details and reference number and requested callback. RA - 22/02/2022 3:03 pm 


Phone call - Applicant 
or Rep


Hampton, 
Elizabeth


23-Feb-2022 23-Feb-2022


File note - discussion with A's rep at 3:09 pm I received call back from A’s rep at 3:09 pm 22.2.2022 I 
introduced myself, position and referenced matter for discussion: MR20/00054 I advised: I understood 
the review adviser in this matter requested potential comments that the Senator may have in finalising 
the matter under s 54W(b) and we received comments from the Senator disagreeing with the matter 
being finalised under s 54W(b) and we received those comments on 15 February 2022 It’s been brought 
to my attention that we may not have explained the particular factors that were before the office that 
would have led the OAIC to seek submissions from the Senator. This information would have provided 
some context into why submissions were being sought and I apologised for that information not being 
provided. I understood the application was lodged on January 2020 and the decision provided by the 
Department at the time cited a number of exemptions including ss 33, 47E and 47G. It was not apparent 
how many documents there were at the time or the classification of particular documents. While the 
application was lodged 2020, the Department made a revised decision in January 2022 and decided to 
grant access to some material and a schedule was provided as part of the revised decision – it was 
apparent that there would be about 75 documents, and exemptions were applied either in full or in part 
over various documents and the exemption contentions spanned ss 33(a)(iii), 33(b), 34, 47C, 47E(d) and 
47G. The documents were also of a particular classification that may not be accommodated by the OAIC’s 
infrastructure. In order to progress the IC review the relevant documents will need to be viewed at the 
Department’s offices and it is likely that a number of OAIC staff will need view the relevant material in 
order to progress the IC review to a decision under s 55K of the FOI Act. One of the factors that the 
OAIC considers, as set out in in its Guidelines, where the FOI request under review is of a level of 
complexity that would be more appropriately handled through the procedures of the AAT. This is a fairly 
complex matter taking into account the number of documents the number of exemptions claimed and 
how they have been claimed – for example, in some documents various exemptions are claimed over 
particular parts of the document the security classification of some of the documents that may require 
inspection Should this matter proceed to a s 55K decision, each of those exemptions claims as it relates 
to each particular sentence or paragraph or document will be considered and the security classification of 
some of the documents will require examination of the material via inspection, which adds a level of 
complexity that is not present in many matters before the OAIC. Those particular factors would impact on 
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the length of time it would take to finalise this matter. I understand that the Senator has provided 
submissions and they are being considered and no decision has been made to refer the matter to the 
AAT. I felt it was critical for us to provide this information which would hopefully to assist in rectifying any 
misunderstanding. I will confirm this in writing and would also be happy to receive any further comments 
that the Senator would like to make in relation to this information. Max thanked me for the apology and 
explanation and advised he would relay to the Senator. He flagged the Senator may wish to make 
comments in light of this information. I asked Max if he had any questions or any other information he 
would like me to provide. No further questions and he will wait for the letter. I thanked him for his time. 
RA 22.2.2022


Await response -
Applicant or Rep


, 09-Mar-2022 11-Mar-2022, Ago, Rocelle


Await response re letter email providing further context regarding s 54W(b) RA 22.2.2022


Phone call - Applicant 
or Rep


10-Mar-2022 15-Mar-2022, Ago, Rocelle


Received a call from Senator Patrick - 9 March 4:58 pm Senator Patrick advised that he can consider 
removing from the scope of the review material at issue that cannot be accommodated by OAIC 
infrastructure based on classification I undertook to advise further information about this and also to 
apologise for the lack of detail in the previous discussions with him regarding the exercise of 54W(b) 
discretion Senator Patrick requested that the information be provided within the hour to allow for the 
response to be provided today - I advised I will attempt to provide it as soon as possible but noting that 
any delay in my part would result in his delayed response and we would be happy to accept his response 
past today's due date. Call ended approx 5:02 pm. RA 9.3.2022 


Await response -
Respondent or Rep


, 11-Mar-2022 11-Mar-2022, Ago, Rocelle


Await response from R regarding documents at SECRET level


File Note 15-Mar-2022 17-Mar-2022
Hi  I have reallocated this file to you. thanks  14/3/22


Ownership Reassigned 14-Mar-2022 14-Mar-2022


Reassigned from ' ' to ' ' by ' '


Phone message -
Respondent or Rep


16-Mar-2022 17-Mar-2022, Ago, Rocelle


Contacted DFAT -  on mobile. Requested callback. RA 15.3.2022


Await Clearance -
Assistant Director


25-Mar-2022 21-Mar-2022


Hi , I've drafted up emails to the R and A, as a matter of the next step or 2 in this IC review, 
before I can start drafting a decision. Please let me know of your thoughts/suggestions.  18/03/2022 
Hi  I've made a couple of changes in the email. thanks  21/3/22


Await response -
Respondent or Rep


01-Apr-2022 05-Apr-2022


Await R's provision of documents/whether we can share certain submissions with A. R's response due 28 
Mar 2022.  21/03/2022 Agreed to R's request to contact us by 1 Apr 2022 to arrange delivery of 
documents in following week; shared R's subs with the A and requested any response by 18 Apr 2022.


Phone call -
Respondent or Rep


28-Mar-2022 25-Mar-2022


Rang  on  to discuss due date of this Monday, 28 Mar 2022, for the provision of 
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documents. Did not leave a voicemail - am to now send email.  25/03/2022 Sent email; then rang 
 on   to discuss the above, phone rang numerous times then went to switch; I 


asked to speak to  and the person on the switch said she's not available.  
25/03/2022


Await Clearance -
Assistant Director


06-Apr-2022 01-Apr-2022


Discussed with . In light of phone call with R, we will hold off on any further request/not send 
draft email.  01/04/2022 Hi I've cleared the email and made some suggestions. I think we 
can contact A about the scope but if we have sought confirmation in writing we should wait until the due 
date for a response.  1/4/22 Hi , I've drafted a short email to the R about the documents 
that we are requesting - I have continued to progress a draft decision, and I have also put together a 
table of documents, which has assisted me to understand what documents remain in issue. In my draft 
email to the R, I am clarifying what we are requesting, and would just appreciate your input in general, 
plus on one particular point in my comment to the draft email (about gaining the A's confirmation on 
scope).  30/03/2022


Phone call -
Respondent or Rep


04-Apr-2022 01-Apr-2022


Rang  of the R, acknowledged 's email just now in terms of provision of the 
documents, and agreed that this Tuesday will suit, any time. I offered to send that by email, and  
agreed. I advised however that I have considered the schedule further and I notice that s 33 material is 
still within scope, provided it is in documents that are classified protected and below. I advised that I 
understood I didn't request that material.  advised that she understands that in accordance with s 
55U, we could only request that material if we are not satisfied by their submissions that the material is 
exempt under s 33; I advised that we will consider requesting s 33 material later, we will be happy to 
receive what  has prepared on Tuesday.  01/04/2022


Exempt Material 02-Apr-2032
Received exempt material, contained in a white folder with cover page 'CONFIDENTIAL MR20/00054 
Patrick and Department of Foreign Affairs and Trade - IC review CONFIDENTIAL', by way of hand delivery 
from  of the Department of Foreign Affairs and Trade (the Department); I met in 
our foyer on the ground level and signed a form accepting the documents; I presented my driver licence 
to . Material stored in blue safe. Note: when I met , she asked me to contact the 
Department about returning the material, rather than shredding it ourselves, because she thinks we 
wouldn't have an A-class shredder. I agreed that I would contact the Department at the end of the IC 
review to discuss return/destruction of the documents.  05/04/2022


Phone call -
Respondent or Rep


06-Apr-2022 05-Apr-2022


At 10.38am,  of the R left a voicemail advising that she is calling to organise a time to 
deliver documents to me, and will call back soon; she is awaiting another delivery by midday, and will 
available after that to come down for delivery to us.  advised that she will call back soon.  
05/04/2022 At 1.35pm,  of the Department rang in response to my email of around 1pm (saved 
to Resolve);  advised that she is available to deliver the documents roughly now; we agreed to 
meet in 10 minutes downstairs, in our foyer.  05/04/2022


Await Clearance -
Assistant Director


21-Jul-2022 25-Jul-2022


Hi  I've reviewed and signed and add a couple of comments. Please send once we get the advice 
from 22/7/22 Hi  I've updated the draft s 55U and for your review.  
22/7/2022 ** Hi Rocelle, I'm seeking your review of a drat s 55U notice in this matter, saved to Resolve. 
I've also sent an email to you seeking the same.  ** Hi , I've just sent an email to Rocelle and 
copied you, advising that I have drafted a s 55U notice in the matter, and asking Rocelle's input as to 
who should sign the notice, and input into the notice generally. I am drawing up this action so as to keep 
track of the notice's progress.  14/07/2022
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Await response -
Respondent or Rep


08-Aug-2022 10-Aug-2022


R's response to s 55U notice due 9 Aug 2022.  25/07/2022


Phone call -
Respondent or Rep


05-Aug-2022 04-Aug-2022


Rang which is saved in Resolve as ' of the R's business hours 
number: - spoke to switchboard person, I asked if they could put me through to , the switch 
person advised that  no longer shows in the directory; - I asked to be put through to 


 received  voicemail, left voicemail advising that I am calling to ensure that he received my 
email of 25 Jul 2022 attaching a s 55U notice, due 9 Aug 2022. I asked  to call or email me back to 
confirm receipt of that email.  04/08/2022


Phone call -
Respondent or Rep


09-Aug-2022 08-Aug-2022


Rang  of the R, I advised that I am calling to discuss the s 55U notice, the response due 
tomorrow; I haven't heard from the R in relation to safe-hand delivery and asked if they are planning to 
deliver the documents tomorrow; advised that he would just step out and touch base with  
who is acting as director at the moment, and ask  to call me back. I advised that I have a short 
meeting a 4pm so  can email if need be.  08/08/2022


Phone call -
Respondent or Rep


10-Aug-2022 09-Aug-2022


 of the R rang and asked if anyone was available to accept safe-hand delivery of documents in 
compliance with s 55U notice today, I advised yes;  advised that she would call or email again 
shortly with a better idea of what time. advised that they can send some documents electronically 
but will send others by safe-hand.  09/08/2022 of the R rang at 1.55pm advising that they 
hope to deliver the documents to us around 3pm and she will confirm an exact time. I rang  back, 
apologised for missing her call; I advised that 3pm would suit and we agreed that  would email 
when she knows the exact time, about 15 minutes before that time; confirmed that 
would be delivering the documents.  09/08/2022


Exempt Material 06-Aug-2032
Exempt material in paper form received 09/08/2022 stored in blue safe, top drawer.  09/08/2022


Await Clearance -
Assistant Director


17-Aug-2022


On 12 August 2022 after receiving suggested changes and comments from ,  and I 
discussed further and decided that it appears that the A's scope is actually settled, and the better 
approach is to review the documents and start drafting the decision, and then respond to the R's email, 
and contact the A, with information gained during that process. File noted 14 December 2022. 
14/12/2022 Hi  I've made some amendments to the draft email to R to shorten it. I agree we should 
confirm the scope with the applicant if that is not clear.  
12/8/22 .............................................................................. Hi , as discussed earlier this 
afternoon, could you consider the R's email and attached letter to us of yesterday, 9 Aug 2022, and my 
suggested response/approach set out in a draft email to the R and a draft email, if necessary, to the A? 


10/08/2022


Documents - 148
Title Date Added By
Review of FOI Decision LEX-517 by DFAT 22-Jan-2020 1:53 PM
Signed - decision letter LEX517 - 18 December 
2019.pdf


23-Jan-2020 9:14 AM


RE: Review of FOI Decision LEX-517 by DFAT 
[SEC=OFFICIAL]


29-Jan-2020 2:50 PM


FW: Review of FOI Decision LEX-517 by DFAT 28-Jan-2020 1:11 PM
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[SEC=OFFICIAL]
Decision to Review Notification Letter to Applicant 
- Maximilian Verlato


11-Mar-2020 12:46 PM


MR20/00054 - Your application for Information 
Commissioner review of Department of Foreign 
Affairs and Trade’s decision [SEC=OFFICIAL]


11-Mar-2020 1:52 PM


54Z Notification Letter - FOI Contact Officer 11-Mar-2020 1:53 PM
MR20/00054 - Notice of IC review and request for 
documents [SEC=OFFICIAL]


11-Mar-2020 2:53 PM


RE: MR20/00054 - Notice of IC review and request 
for documents [SEC=OFFICIAL] [DLM=For-
Official-Use-Only]


16-Apr-2020 3:35 PM


RE: MR20/00054 - Notice of IC review and request 
for documents [DLM=For-Official-Use-Only]


20-Apr-2020 12:29 PM


RE: MR20/00054 - Notice of IC review and request 
for documents [DLM=For-Official-Use-Only]


20-Apr-2020 4:32 PM


IC Review - Patrick and DFAT - MR20/00054 
[DLM=For-Official-Use-Only]


05-Jun-2020 2:43 PM


Your ref - LEX 517 - Patrick and DFAT - our ref -
MR20/00054 - response - 26/07/20 [DLM=For-
Official-Use-Only]


11-Jun-2020 7:34 AM


RE: IC Review - Patrick and DFAT - MR20/00054 
[DLM=For-Official-Use-Only] SEC=OFFICIAL 
function is not defined!


07-Jul-2020 3:59 PM


Update - IC Review - Patrick and DFAT -
MR20/00054 [SEC=OFFICIAL]


27-Aug-2020 12:44 PM


RE: Revised version of Senator Rex Patrick's 
matters - Current as at 20 October 2020 
[SEC=OFFICIAL]


20-Oct-2020 4:44 PM


FW: Outcome of discussions of DFAT IC review 
matters with outstanding responses - your 
response due - 20/10/20 [SEC=OFFICIAL]


22-Oct-2020 4:41 PM


MR20/00054 - IC Review - Senator Patrick and 
DFAT [SEC=OFFICIAL]


19-Nov-2020 2:06 PM


RE: MR20/00054 - IC Review - Senator Patrick and 
DFAT [SEC=OFFICIAL]


19-Nov-2020 6:25 PM


MR20/00054 - IC review - Department of Foreign 
Affairs and Trade (DFAT ref: LEX 517) 
[SEC=OFFICIAL]


19-Nov-2020 7:39 PM


Update on IC Matters SECUNOFFICIAL.msg 12-Jan-2021 9:11 AM
RE: MR20/00054 - IC Review - Senator Patrick and 
DFAT [SEC=OFFICIAL]


17-Aug-2021 12:46 PM


RE: MR20/00054 - IC Review - Senator Patrick and 
DFAT [SEC=OFFICIAL]


02-Sep-2021 2:15 PM


RE: MR20/00054 - IC Review - Senator Patrick and 
DFAT [SEC=OFFICIAL]


06-Sep-2021 2:35 PM


RE: [Case management discussion] Senator 
Patrick and DFAT (OAIC ref no MR20/00054) 
[SEC=OFFICIAL]


06-Sep-2021 2:41 PM


RE: MR20/00054 [SEC=OFFICIAL] 08-Sep-2021 11:48 AM
RE: MR20/00054 - IC Review - Senator Patrick and 
DFAT [SEC=OFFICIAL]


14-Sep-2021 2:27 PM


RE: MR20/00054 - IC Review - Senator Patrick and 
DFAT [SEC=OFFICIAL]


15-Sep-2021 8:44 AM
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RE: MR20/00054 - IC Review - Senator Patrick and 
DFAT [SEC=OFFICIAL]


24-Sep-2021 1:48 PM


RE: MR20/00054 - IC Review - Senator Patrick and 
DFAT [SEC=OFFICIAL]


01-Oct-2021 9:42 PM


MR20/00054 Rex Patrick and Department of 
Foreign Affairs and Trade - Update from 
respondent [SEC=OFFICIAL]


07-Oct-2021 9:57 AM


RE: MR20/00054 [SEC=OFFICIAL] 12-Oct-2021 9:28 AM
MR20/00054 [SEC=OFFICIAL] 11-Oct-2021 7:01 AM
RE: MR20/00054 - IC Review - Senator Patrick and 
DFAT [SEC=OFFICIAL]


20-Oct-2021 9:53 AM


RE: MR20/00054 - IC Review - Senator Patrick and 
DFAT [SEC=OFFICIAL]


20-Oct-2021 2:09 PM


Email to R seeking update on steps for s 55G 
decision


20-Oct-2021 2:09 PM


RE: MR20/00054 [SEC=OFFICIAL] 19-Oct-2021 1:45 PM
RE: MR20/00054 [SEC=OFFICIAL] 19-Oct-2021 2:12 PM
RE: MR20/00054 - IC Review - Senator Patrick and 
DFAT [SEC=OFFICIAL]


27-Oct-2021 11:45 PM


RE: MR20/00054 - IC Review - Senator Patrick and 
DFAT [SEC=OFFICIAL]


28-Oct-2021 2:34 PM


RE: MR20/00054 - IC Review - Senator Patrick and 
DFAT [SEC=OFFICIAL]


03-Nov-2021 5:40 PM


Notification of proceedings | VID519/2021 -
Senator Rex Patrick v Australian Information 
Commissioner: IC review application MR20/00054 
[SEC=OFFICIAL]


04-Nov-2021 4:54 PM


RE: MR20/00054 - IC Review - Senator Patrick and 
DFAT [SEC=OFFICIAL]


05-Nov-2021 12:25 PM


FW: MR20/00054 [SEC=OFFICIAL] 09-Nov-2021 10:50 AM
Letter to DFAT - s 55(2)(e) Direction.docx 02-Dec-2021 2:33 PM
Letter to DFAT - s 55(2)(e) Direction.pdf 03-Dec-2021 8:45 AM
MR20/00054 Direction issued under s 55(2)(e)(ii) 
of the FOI Act [SEC=OFFICIAL]


03-Dec-2021 8:17 AM


RE: MR20/00054 Direction issued under s 55(2)(e)
(ii) of the FOI Act [SEC=OFFICIAL]


20-Dec-2021 11:51 AM


RE: MR20/00054 Direction issued under s 55(2)(e)
(ii) of the FOI Act [SEC=OFFICIAL]


20-Dec-2021 1:06 PM


RE MR2000054 Direction issued under s55(2)(e)
(ii) of the FOI Act SECOFFICIAL.msg


20-Dec-2021 2:51 PM


RE: MR20/00054 Direction issued under s 55(2)(e)
(ii) of the FOI Act [SEC=OFFICIAL]


20-Dec-2021 1:06 PM


MR20_00054 - Draft 55R notice to DFAT.docx 21-Dec-2021 9:53 AM
Letter to DFAT - 55R notice.pdf 22-Dec-2021 4:02 PM
MR20/00054 Notice issued under s 55R of the FOI 
Act [SEC=OFFICIAL]


22-Dec-2021 4:16 PM


MR20/00054 - Section 55R notice SEC=OFFICIAL 
function is not defined!


21-Dec-2021 5:10 PM


Automatic reply: MR20/00054 Notice issued under 
s 55R of the FOI Act [SEC=OFFICIAL]


22-Dec-2021 4:17 PM


RE: MR20/00054 Direction issued under s 55(2)(e)
(ii) of the FOI Act [SEC=OFFICIAL]


17-Dec-2021 3:07 PM


MR20/00054 - DFAT and Patrick - Notice of 14-Jan-2022 9:44 PM
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revised decision and response to notice issued 
under s 55R of the FOI Act [SEC=OFFICIAL]
55R Documents for OAIC (33 material 
redacted).pdf


14-Jan-2022 3:42 PM


MR20-000054 PATRICK AND DFAT - IC REVIEW -
RESPONSE TO 55R(3) NOTICE.pdf


14-Jan-2022 3:42 PM


MR20/00054 Rex Patrick and Department of 
Foreign Affairs and Trade - s 55G revised decision


18-Jan-2022 5:03 PM


MR20/00054 Rex Patrick and Department of 
Foreign Affairs and Trade - s 55G revised decision 
[SEC=OFFICIAL]


19-Jan-2022 9:15 AM


RE: MR20/00054 - DFAT and Patrick - Notice of 
revised decision and response to notice issued 
under s 55R of the FOI Act [SEC=OFFICIAL]


17-Jan-2022 9:32 AM


FW: MR20/00054 - DFAT and Patrick - Notice of 
revised decision and response to notice issued 
under s 55R of the FOI Act [SEC=OFFICIAL]


17-Jan-2022 9:24 AM


RE: Articles of note - Tuesday 18 January 
[SEC=OFFICIAL]


19-Jan-2022 11:28 AM


RE: OAIC's capacity to store exempt material with 
security classification 'SECRET –
AUSTEO' [SEC=OFFICIAL]


19-Jan-2022 2:05 PM


RE: OAIC's capacity to store exempt material with 
security classification 'SECRET –
AUSTEO' [SEC=OFFICIAL]


19-Jan-2022 2:08 PM


Senator Patrick Litigation: Update on IC review 
application MR20/00054 - Rex Patrick and 
Department of Foreign Affairs and Trade 
[SEC=OFFICIAL]


20-Jan-2022 2:18 PM


RE: MR20/00054 Rex Patrick and Department of 
Foreign Affairs and Trade - Recommendation to 
issue an intention to decline under s 54W(b) 
[SEC=OFFICIAL]


20-Jan-2022 1:06 PM


MR20/00054 Rex Patrick and Department of 
Foreign Affairs and Trade - Recommendation to 
issue an intention to decline under s 54W(b) 
[SEC=OFFICIAL]


20-Jan-2022 11:07 AM


FW: Senator Patrick Litigation: Update on IC 
review application MR20/00054 - Rex Patrick and 
Department of Foreign Affairs and Trade 
[SEC=OFFICIAL]


21-Jan-2022 8:59 AM


RE: Senator Patrick Litigation: Update on IC 
review application MR20/00054 - Rex Patrick and 
Department of Foreign Affairs and Trade 
[SEC=OFFICIAL]


21-Jan-2022 10:04 AM


RE: MR20/00054 Rex Patrick and Department of 
Foreign Affairs and Trade - s 55G revised decision 
[SEC=OFFICIAL]


02-Feb-2022 1:56 PM


RE: MR20/00054 Rex Patrick and Department of 
Foreign Affairs and Trade - s 55G revised decision 
[SEC=OFFICIAL]


02-Feb-2022 2:48 PM


Patrick Litigation - Update on IC review application 
MR20/00054 Senator Patrick and Department of 
Foreign Affairs and Trade [SEC=OFFICIAL]


02-Feb-2022 2:56 PM


RE: Oz [SEC=OFFICIAL] 03-Feb-2022 10:10 AM
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RE: MR20/00054 Rex Patrick and Department of 
Foreign Affairs and Trade - Additional Time to 
make Submission


07-Feb-2022 2:11 PM


RE: MR20/00054 Rex Patrick and Department of 
Foreign Affairs and Trade - Additional Time to 
make Submission [SEC=OFFICIAL]


09-Feb-2022 8:07 AM


RE: MR20/00054 Rex Patrick and Department of 
Foreign Affairs and Trade - Additional Time to 
make Submission [SEC=OFFICIAL]


09-Feb-2022 1:43 PM


[meeting outcome] MR20/00054 Senator Patrick 
and Department of Foreign Affairs and Trade - s 
5W(b) referral [SEC=OFFICIAL]


09-Feb-2022 1:34 PM


RE: [meeting outcome] MR20/00054 Senator 
Patrick and Department of Foreign Affairs and 
Trade - s 5W(b) referral [SEC=OFFICIAL]


09-Feb-2022 1:49 PM


RE: MR20/00054 Rex Patrick and Department of 
Foreign Affairs and Trade - Submission


15-Feb-2022 10:17 AM


RE: MR20/00054 Rex Patrick and Department of 
Foreign Affairs and Trade - Submission 
[SEC=OFFICIAL]


17-Feb-2022 1:52 PM


RE: Update to the Commissioner on MR20/00054 
[SEC=OFFICIAL]


17-Feb-2022 9:19 AM


IC review application - OAIC ref no MR20/00054 
[SEC=OFFICIAL]


22-Feb-2022 6:10 PM Ago, Rocelle


MR20/00054 [SEC=OFFICIAL] 09-Mar-2022 5:51 PM Ago, Rocelle
Reallocation of MR2/000054 - Senator Patrick and 
DFAT [SEC=OFFICIAL]


09-Mar-2022 11:37 AM


FW: IC review application - OAIC ref no 
MR20/00054 [SEC=OFFICIAL]


10-Mar-2022 8:17 AM Ago, Rocelle


RE: MR20/00054 [SEC=OFFICIAL] 11-Mar-2022 2:09 PM Ago, Rocelle
FW: MR20/00054 [SEC=OFFICIAL] 11-Mar-2022 2:22 PM Ago, Rocelle
RE: MR20/00054 [SEC=OFFICIAL] 14-Mar-2022 1:00 PM Ago, Rocelle
FW: MR20/00054 [SEC=OFFICIAL] 16-Mar-2022 10:13 PM
RE: MR20/00054 [SEC=OFFICIAL] 17-Mar-2022 5:14 PM Ago, Rocelle
RE: IC review application - OAIC ref no 
MR20/00054 [SEC=OFFICIAL]


17-Mar-2022 5:24 PM Ago, Rocelle


2022-03-178 - DRAFT email to R.docx 18-Mar-2022 9:44 AM
RE: Enquiry about storing documents with 
historical classification CONFIDENTIAL 
[SEC=OFFICIAL]


18-Mar-2022 4:26 PM


RE: Enquiry about storing documents with 
historical classification CONFIDENTIAL 
[SEC=OFFICIAL]


18-Mar-2022 4:14 PM


Enquiry about storing documents with historical 
classification CONFIDENTIAL [SEC=OFFICIAL]


18-Mar-2022 3:35 PM


RE: Enquiry about storing documents with 
historical classification CONFIDENTIAL 
[SEC=OFFICIAL]


18-Mar-2022 4:31 PM


IC review - MR20/00054 - Senator Patrick and 
Department of Foreign Affairs and Trade 
[SEC=OFFICIAL]


21-Mar-2022 10:55 AM


MR20/00054 - IC review application of a decision 
made by the Department of Foreign Affairs and 
Trade [SEC=OFFICIAL]


21-Mar-2022 10:59 AM
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6 (5).docx 23-Mar-2022 2:20 PM
2019-10-22 - MR20-00054 - Correspondence 
about scope.pdf


23-Mar-2022 4:26 PM


2019-14-01 - MR20-00054 - R's submissions of 14 
Jan 2022.pdf


23-Mar-2022 4:26 PM


2022-01-14 - MR20-00054 - Revised decision and 
schedule.pdf


23-Mar-2022 4:26 PM


2019-09-11- MR20-00054 - FOI request.pdf 23-Mar-2022 4:26 PM
RE: IC review - MR20/00054 - Senator Patrick and 
Department of Foreign Affairs and Trade 
[SEC=OFFICIAL]


25-Mar-2022 10:59 AM


RE: IC review - MR20/00054 - Senator Patrick and 
Department of Foreign Affairs and Trade 
[SEC=OFFICIAL]


25-Mar-2022 2:31 PM


RE: IC review - MR20/00054 - Senator Patrick and 
Department of Foreign Affairs and Trade 
[SEC=OFFICIAL]


25-Mar-2022 3:58 PM


RE: MR20/00054 - IC review application of a 
decision made by the Department of Foreign 
Affairs and Trade [SEC=OFFICIAL]


25-Mar-2022 4:10 PM


2022-03-29 - MR20-00054 - Table of 
documents.docx


29-Mar-2022 1:08 PM


2022-03-29 - DRAFT email to R.docx 29-Mar-2022 4:46 PM
MR20/00054 - Patrick and Department of Foreign 
Affairs and Trade - IC Review [SEC=OFFICIAL]


01-Apr-2022 3:24 PM


RE: MR20/00054 - Patrick and Department of 
Foreign Affairs and Trade - IC Review 
[SEC=OFFICIAL]


01-Apr-2022 4:38 PM


RE: MR20/00054 - Patrick and Department of 
Foreign Affairs and Trade - IC Review 
[SEC=OFFICIAL]


04-Apr-2022 1:45 PM


RE: MR20/00054 - Patrick and Department of 
Foreign Affairs and Trade - IC Review 
[SEC=OFFICIAL]


05-Apr-2022 7:58 AM


MR20/00054 - Delivery of documents 
[SEC=OFFICIAL]


05-Apr-2022 1:08 PM


RE: MR20/00054 - Patrick and Department of 
Foreign Affairs and Trade - IC Review 
[SEC=OFFICIAL]


05-Apr-2022 1:55 PM


RE: Enquiry about storing documents with 
historical classification CONFIDENTIAL 
[SEC=OFFICIAL]


05-Apr-2022 3:11 PM


RE: MR20/00054 - IC review application of a 
decision made by the Department of Foreign 
Affairs and Trade [SEC=OFFICIAL]


14-Apr-2022 11:10 AM


RE: MR20/00054 - IC review application of a 
decision made by the Department of Foreign 
Affairs and Trade [SEC=OFFICIAL]


14-Apr-2022 11:32 AM


RE: MR20/00054 - IC review application of a 
decision made by the Department of Foreign 
Affairs and Trade [SEC=OFFICIAL]


20-Apr-2022 11:13 AM


RE: MR20/00054 - IC review application of a 
decision made by the Department of Foreign 
Affairs and Trade [SEC=OFFICIAL]


20-Apr-2022 10:41 AM
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RE: MR20/00054 - IC review application of a 
decision made by the Department of Foreign 
Affairs and Trade [SEC=OFFICIAL]


26-Apr-2022 9:28 AM


RE: MR20/00054 - IC review application of a 
decision made by the Department of Foreign 
Affairs and Trade [SEC=OFFICIAL]


26-Apr-2022 9:37 AM


20220502101940443.pdf 05-Apr-2022 1:55 PM
Attachment to email - 1 April - MR2000054 -
Patrick and DFAT.pdf


03-May-2022 8:53 AM


Re: Overdue DFAT matters [SEC=OFFICIAL] 02-Dec-2020 7:57 AM Ago, Rocelle
FW: MR20/00923 - Your IC review regarding the 
Department of Industry, Science, Energy and 
Resources [SEC=OFFICIAL]


22-Jun-2022 3:00 PM


RE: MR20/00054 - Patrick and DFAT 08-Jul-2022 6:20 PM
s 55U Notice.docx 13-Jul-2022 3:10 PM
RE: MR20/00054 - Patrick and DFAT 
[SEC=OFFICIAL]


11-Jul-2022 12:26 PM


PATRICK - FORMER SENATOR - CONTACT 
DETAILS [SEC=OFFICIAL]


04-Jul-2022 10:00 AM


MR20/00054 Intention to undertake / not 
undertake IC review


15-Jul-2022 9:32 AM


RE: MR20/00054 - Rex Patrick and Department of 
Foreign Affairs and Trade [SEC=OFFICIAL]


14-Jul-2022 5:12 PM


RE: MR20/00054 - Rex Patrick and Department of 
Foreign Affairs and Trade [SEC=OFFICIAL]


14-Jul-2022 4:52 PM


IC review - Patrick and Department of Foreign 
Affairs and Trade - Section 55U notice


25-Jul-2022 1:04 PM


RE: IC review - Patrick and Department of Foreign 
Affairs and Trade - Section 55U notice 
[SEC=OFFICIAL]


05-Aug-2022 10:17 AM


RE: IC review - Patrick and Department of Foreign 
Affairs and Trade - Section 55U notice 
[SEC=OFFICIAL]


05-Aug-2022 10:21 AM


Departmental Scan 09082022_1121704 
jessica.eslick.pdf


09-Aug-2022 3:34 PM


DFAT doc [SEC=OFFICIAL] 09-Aug-2022 3:05 PM
RE: MR20/00054 - Patrick and Department of 
Foreign Affairs and Trade - IC Review 
[SEC=OFFICIAL]


09-Aug-2022 3:00 PM


MR20/00054 - Patrick and Department of Foreign 
Affairs and Trade - IC Review [SEC=OFFICIAL]


09-Aug-2022 2:53 PM


RE: IC review - Patrick and Department of Foreign 
Affairs and Trade - Section 55U notice 
[SEC=OFFICIAL]


09-Aug-2022 3:58 PM


RE: IC review - Patrick and Department of Foreign 
Affairs and Trade - Section 55U notice 
[SEC=OFFICIAL]


10-Aug-2022 10:30 AM


2022-08-10 - DRAFT email to R.docx 10-Aug-2022 10:31 AM
2022-07-14 - Patrick and DFAT - Table of 
documents.xlsx


10-Aug-2022 12:10 PM


RE: IC review - Patrick and Department of Foreign 
Affairs and Trade - Section 55U notice 
[SEC=OFFICIAL]


09-Aug-2022 6:36 PM
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MR20/00424 , 
02-Mar-2023 5:26 PM


Title
Patrick, Rex | DISER - Department of Industry, Science, Energy and Resources
Receipt Details
File Type: Access Refusal Received Date: 24-Apr-2020 12:00 AM
Case Type: Prepare Review Received By:  
How Received: Registered Date: 28-Apr-2020 9:58 AM
Owned By: FOI - IC reviews -


Reviews
Registered By: FOI - IC reviews -


Reviews
Case Details
Stage: Allocation
How Received: Email
Validation: Valid
Sensitivity: Member of Parliament
File Security: OFFICIAL
Agency Reference 
Number:


LEX 65378


Primary Client Group: Organisation
Parent Case Entity 
Code:


IC Review


Respondent Client 
Group:


Organisation


Case PrimaryPerson: Patrick, Rex
Case Respondent: DISER - Department of Industry, Science, Energy and Resources
Assessor Note: *[Cat 5.3] ss 47C, 34(1)(a), 22; s 54Z in
Retention Class: OAIC RA 61986 (D2)
IC Review Case Type: Primary
Deemed decision: No
Previous Case Owner 
ID:


125293


Ready to draft 
decision:


No


Case Parties - 3
Applicant Client: Patrick, Rex
Respondent Client: DISER - Department of Industry, Science, Energy and Resources
Respondent Contact:
Summary
*Department of Industry, Science, Energy and Resources
Summary
Request: 1. A copy of brief provided by the Department of Industry, Science, Energy and Resources to
the Minister for the purposes of briefing him for the decision on the location for a National Radioactive
Waste Management Facility.
2. A copy of the decision and the decision reasoning by the Minister.
Decision under review: original decision dated 21 April 2020 - to grant access to 1 document in part
under ss 47C and 22 and exempt 2 documents in full under s 34(1)(a)
Number of documents at issue: 3
Scope of review: Applicant seeks review of exemptions ss 47C, 34(1)(a), 22


Assessment notes
Post triage notes: 
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Opening letter to A: Confirm scope of review.
Opening letter to R: Request processing documentation including material at issue or in relation to s 34 
claim, evidence which supports exemption contention, which may include consultation within relevant line 
areas and agencies and/or affidavit.
Refer matter to Significant and Systemic Team.
Review adviser notes: Consider whether document at issue is required under s 55U. Consider application 
of Dan Conifer and Department of the Prime Minister and Cabinet (No. 3) (Freedom of information) 
[2017] AICmr 132 (7 December 2017).
RA 28/4/2020


Actions - 29 (6 Open, 23 Completed)
Action Owner Due Completed
Record case details 
and attach docs (MR 
REG)


 30-Apr-2020 28-Apr-2020


Send 
Acknowledgement 
Letter (MR REG)


 30-Apr-2020 28-Apr-2020


Move to Triage basket 
(MR REG)


 29-Apr-2020 28-Apr-2020


Allocate to Triage 
Officer (MR TR)


FOI - Triage 29-Apr-2020 28-Apr-2020,  


Conduct Triage (MR 
TR)


 29-Apr-2020 28-Apr-2020: Mail Assessment


Decide Path (MR MA) FOI - IC 
reviews -
Assessment


29-Apr-2020 28-Apr-2020, Ago, Rocelle: 54Z -
Conduct Review


*Department of Industry, Science, Energy and Resources Summary Request: 1. A copy of brief provided 
by the Department of Industry, Science, Energy and Resources to the Minister for the purposes of 
briefing him for the decision on the location for a National Radioactive Waste Management Facility. 2. A 
copy of the decision and the decision reasoning by the Minister. Decision under review: original decision 
dated 21 April 2020 - to grant access to 1 document in part under ss 47C and 22 and exempt 2 
documents in full under s 34(1)(a) Number of documents at issue: 3 Scope of review: Applicant seeks 
review of exemptions ss 47C, 34(1)(a), 22 Assessment notes Post triage notes: Opening letter to A: 
Confirm scope of review. Opening letter to R: Request processing documentation including material at 
issue or in relation to s 34 claim, evidence which supports exemption contention, which may include 
consultation within relevant line areas and agencies and/or affidavit. Refer matter to Significant and 
Systemic Team. Review adviser notes: Consider whether document at issue is required under s 55U. 
Consider application of Dan Conifer and Department of the Prime Minister and Cabinet (No. 3) (Freedom 
of information) [2017] AICmr 132 (7 December 2017). RA 28/4/2020


Move to Allocation –
Review (MR MA)


FOI - IC 
reviews -
Assessment


29-Apr-2020 28-Apr-2020, Ago, Rocelle


Allocate Review (MR 
RF)


FOI - IC 
reviews -
Reviews


29-Apr-2020


zMR-013 - 54Z 
Decision to review 
Notification to 
Applicant Access 
Refusal


FOI - IC 
reviews - Post 
Triage


28-May-2020 27-May-2020, 


zMR-045 - 54Z 
Decision to Review 
Letter to Respondent


FOI - IC 
reviews - ER


28-May-2020 25-Aug-2020, 


File Note 26-Aug-2020 25-Aug-2020
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Hi  s54Z response for your review. Thanks,  (25/08/20) 


Exempt Material FOI - IC 
reviews -
Reviews


23-Aug-2030


Exempt material stored on Resolve


Ownership Reassigned 25-Aug-2020 25-Aug-2020
Reassigned from 'FOI - IC reviews - ER' to 'FOI - IC reviews - Significant and Systemic' by ' '


Phone call -
Respondent or Rep


FOI - IC 
reviews -
Significant and 
Systemic


24-Dec-2021 23-Dec-2021, 


I received a call from  from Department of Industry at 12.30pm in response to my email 
regarding Kojensi. She advised that she would forward my request to the IT team and they would do a 
risk assessment next year. I sent her 's details as a contact for their IT team. 23/12/21 


File Note 29-Jul-2022 29-Jul-2022
Hi  I've made some comments and track changes in the document. Once actioned, this is fine to send 
out. thanks  29/7/22 Hi , I've drafted the s 55U, for your review.  28/7/2022 Hi  
Can you please draft a s.55U notice requesting documents in this matter. We can say that we're not 
satisfied on the basis of the submissions provided that that the documents are exempt under the relevant 
provisions. thanks  28/07/22


Phone message -
Respondent or Rep


FOI - IC 
reviews -
Significant and 
Systemic


01-Aug-2022 29-Jul-2022, 


Rang , who sent the last email saved to this Resolve file; I advised that I am to send a s 55U 
notice to the R, and asked who the right contact is.  asked me to send the notice to their foi email 
address but address the notice to him, he's out of the office today but will get the notice to the right 
people on Monday.  29/07/2022 


Await response -
Respondent or Rep


FOI - IC 
reviews -
Reviews


12-Aug-2022


Section 55U response due 12 Aug 2022.  29/07/2022 Agreed that R consult and update us 
of consultation outcome by 2 Sep 2022. We are to determine next step then: suggest revised decision, 
further submissions, production of documents further to s 55U notice.  04/08/2022 Requested 
prompt, ASAP response to s 55U on 5 Sep 2022. Refer to email on Resolve.  05/09/2022


Phone call -
Respondent or Rep


FOI - IC 
reviews -
Significant and 
Systemic


04-Aug-2022 03-Aug-2022,  


 of the R rang noting that they are required to provide exempt material to us under the s 55U by 12 
Aug 2022;  advised that given that their submissions are from 2020, they are considering whether 
things have changed and whether they can release some material to the applicant;  advised that 
they are having a meeting this afternoon with the Australian Radioactive Waste Agency, which used to be 
the line area of the R that handled the documents but is now its own agency, though the R still does a lot 
of FOI for them, and they are wanting to start consultation with PMC this afternoon or tomorrow.  
asked whether they still have to comply with the s 55U, or whether they can take the above steps and 
potentially a revised decision;  advised that in order to take the above steps, they would need more 
time to respond than by 12 Aug 2022 because PMC's response will be at least 7-10 days in their 
experience. I advised that I would discuss with my supervisor and call  back. I asked what time 
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their meeting is this afternoon and  advised around 4pm.  left his number, . 
 03/08/2022 Rang back  advised that we would agree to a date for the proposed revised 


decision,  asked if he could email me with a proposed date after their meeting this afternoon, which 
I agreed to.  03/08/2022


File Note  05-Aug-2022 04-Aug-2022
Hi  I think it's reasonable for R to have an extension in this case, given the requirement to consult. 


 4/8/22 --------------------------------------------------------------- Hi , could you consider my 
phone call record with the R of yesterday, 3 Aug 2022, and the R's email of today, saved to Resovle? We 
have a s 55U notice on foot, requesting exempt material by 12 Aug 2022. The R has, in summary, 
proposed to consult with the following 2 agencies and advise us of the outcome by 2 Sep 2022. On that 
date, we would then agree to a deadline for either (1) a revised decision or (2) final submissions. -
PM&C, - and the Australian Radioactive Waste Agency I think that the R's proposal is reasonable, though 
please advise of your views.  04/08/2022


Phone call -
Respondent or Rep


FOI - IC 
reviews -
Significant and 
Systemic


05-Sep-2022 05-Sep-2022,  


Rang  of the R on  per signature block, phone rang out, unable to leave a message. 
Rang other contact found in Resolve, , saved as main FOI contact, on , phone 
rang out, unable to leave a message.  02/09/2022


Phone call -
Respondent or Rep


FOI - IC 
reviews -
Significant and 
Systemic


06-Sep-2022 05-Sep-2022,  


Rang  of the R to advise that we request that the documents at issue be provided as soon as 
possible, and we agree to a 2-week extension for submissions/revised decision, not 30 days; left message 
advising of the reference number, 's email of 2 Sep 2022, and asked  to ring me back, left 
direct number.  05/09/2022, 1.54pm Rang  of the R again at 2.35pm, received 
voicemail, did not leave a message.  05/09/2022


Await response -
Respondent or Rep


FOI - IC 
reviews -
Reviews


19-Sep-2022


Further sub or revised decision due 19 Sep 2022.  05/09/2022 Further subs due in line with EOT 
on 30 Sep 2022.  26/09/2022


Phone call -
Respondent or Rep


FOI - IC 
reviews -
Significant and 
Systemic


07-Sep-2022 06-Sep-2022,  


of the R rang, in response to my voicemail of yesterday; I advised that I understand that I 
sent an email with our request, in response to the R's email, after my voicemail, and asked if the R is 
placed to arrange safe hand delivery of the documents as soon as possible and provide the R's response 
by 19 Sep 2022;  advised yes, he is liaising with records about the safe hand delivery at the 
moment, and he has also advised the line area and business manager that they are due to respond by 19 
September 2022 (per my email). In relation to the safe-hand delivery, I asked  to just provide me 
with a day's notice, and I will ensure that I am available to accept the safe-hand delivery.  
06/09/2022


Exempt Material FOI - IC 
reviews -
Reviews


23-Sep-2032


Received exempt material, delivered by hand, by  of AGS.  advised that the documents 
were not originally marked CABINET IN CONFIDENCE, but in preparing the documents to provide to us, 
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they are now marked CABINET IN CONFIDENCE. I note that the documents are also numbered and 
paginated: document 3, 178 pages, and document 4, 70 pages. Stored in top drawer of blue safe.  
26/09/2022


Ownership Reassigned Ago, Rocelle 17-Feb-2023 17-Feb-2023
Assigned to 'FOI - IC reviews - Reviews' by 'Ago, Rocelle'


Phone call -
Respondent or Rep


FOI - IC 
reviews -
Reviews


27-Feb-2023 28-Feb-2023,  


Rang  of AGS, rep'ing the R. I noted that our last contact was on 26 Sep 2022, when the R 
hand-delivered documents at issue. I advised that we believed the R would provide subs by 30 Sep 2022. 
We have reviewed the file and we have not received them.  looked at her file and apologised, she 
can see that as at November, she was awaiting instructions from the R, and she believes the contact at 
the R has moved on. She will get in touch with the R and update us on Monday as to her success in 
doing that, and when she can provide submissions. I left my direct number with
24/02/2023


Phone call -
Respondent or Rep


FOI - IC 
reviews -
Reviews


01-Mar-2023 02-Mar-2023,  


 of the R’s rep rang, apologised that this matter seems to have slipped 
through the cracks late last year. The R wants to make submissions and potentially a s 55G decision 
because some material in documents 2 and 3, currently exempt under s 34, might be available for release 
because of some public release of that material. advised that the client (the R) is in a federal court 
matter in relation to this matter at the moment, and once the federal court matter is over, they can 
consider this matter fully. They are requesting a 4-week extension, because believes that it will 
take 2 weeks for her to get instructions, then she will need 2 weeks to review them and provide the 
submissions.  advised that this is complicated because some of the material has been disclosed in 
that proceeding, and they need to work out exactly what that material is; they may also be releasing 
material in part, and newly applying the legal professional privilege exemption to some of the remaining 
material that was part of wholly exempt material. I advised that I would discuss with my supervisor and 
email  with a response to the EOT request, requesting 4 weeks in total.  28/02/2023


Await Clearance -
Assistant Director


07-Mar-2023


Dear , Rocelle has asked me to put this action to you. Please discuss how to respond to the R's EOT 
request with me. 28/02/2023 Dear Rocelle, please see my file note of phone call with R's rep of 
today. The R is requesting 4 weeks to make submissions and potentially a revised decision. Could you 
consider/discuss how to respond with me?  28/02/2023


Phone call -
Respondent or Rep


FOI - IC 
reviews -
Reviews


03-Mar-2023 02-Mar-2023,  


Rang of the R's rep, left voicemail asking  to call back.  02/03/2023 Rang  of the 
R's rep, received voicemail, did not leave message. 4.35pm.  02/03/2023


Documents - 57
Title Date Added By
Re: IC Review - LEX 65378 - Department of 
Industry Decision


24-Apr-2020 4:30 PM  


LEX 65378 signed decision letter .pdf 28-Apr-2020 10:03 AM  
Re: IC Review - LEX 65378 - Department of 
Industry


21-Apr-2020 2:26 PM  


RE: IC Review - LEX 65378 - Department of 
Industry Decision [SEC=OFFICIAL]


28-Apr-2020 10:08 AM  
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Decision to Review Notification Letter to Applicant 
- Maximilian Verlato


27-May-2020 2:37 PM


MR20/00424 - Your application for Information 
Commissioner review of Department of Industry, 
Innovation and Science’s decision 
[SEC=OFFICIAL]


27-May-2020 3:22 PM


54Z Notification Letter - FOI Contact Officer 27-May-2020 3:23 PM
MR20/00424 - Notice of IC review and request for 
documents [SEC=OFFICIAL]


27-May-2020 3:38 PM


Request for an extension of time - MR20/00424 -
Notice of IC review and request for documents 
[SEC=UNCLASSIFIED]


15-Jun-2020 7:56 AM


Senator Rex Patrick and DIIS Request for an 
extension of time - MR20/00424 - Notice of IC 
review and request for documents 
[SEC=UNCLASSIFIED]


22-Jun-2020 8:46 AM


RE: Senator Rex Patrick and DIIS Request for an 
extension of time - MR20/00424 - Notice of IC 
review and request for documents 
[SEC=UNCLASSIFIED]


22-Jun-2020 4:18 PM


RE: Request for an extension of time -
MR20/00424 - Notice of IC review and request for 
documents [SEC=UNCLASSIFIED]


22-Jun-2020 4:40 PM


RE: Senator Rex Patrick and DIIS Request for an 
extension of time - MR20/00424 - Notice of IC 
review and request for documents 
[SEC=UNCLASSIFIED]


22-Jun-2020 4:18 PM


RE: Senator Rex Patrick and DIIS Request for an 
extension of time - MR20/00424 - Notice of IC 
review and request for documents 
[SEC=UNCLASSIFIED]


22-Jun-2020 4:36 PM


Senator Patrick’s three applications for IC review 
of decisions of the Department of Industry, 
Innovation and Science [SEC=OFFICIAL]


01-Jul-2020 5:53 PM


RE: Request for an extension of time -
MR20/00424 - Notice of IC review and request for 
documents [SEC=UNCLASSIFIED]


01-Jul-2020 12:53 PM


 and Senator Patrick [SEC=OFFICIAL] 02-Jul-2020 4:02 PM
RE: Request for an extension of time -
MR20/00424 - Notice of IC review and request for 
documents [SEC=UNCLASSIFIED]


03-Jul-2020 9:49 AM


RE: Request for an extension of time -
MR20/00424 - Notice of IC review and request for 
documents [SEC=UNCLASSIFIED]


17-Jul-2020 10:35 AM  


RE: Request for an extension of time -
MR20/00424 - Notice of IC review and request for 
documents [SEC=UNCLASSIFIED]


30-Jul-2020 10:08 AM  


RE: MR20/00424 - Notice of IC review and request 
for documents [SEC=OFFICIAL]


13-Aug-2020 4:17 PM


RE: MR20/00424 - Notice of IC review and request 
for documents [SEC=OFFICIAL]


20-Aug-2020 10:31 AM


RE: RE: MR20/00424 - Notice of IC review and 
request for documents [SEC=OFFICIAL]


24-Aug-2020 9:45 AM  


MR20-00424 - L66232 - Submissions to OAIC.pdf 25-Aug-2020 9:08 AM  
ATTACHMENT A - FOI 4 February 2020.pdf 25-Aug-2020 9:08 AM  


Page 6 of 9Patrick, Rex | DISER - Department of Industry, Science, Energy and Resources


2/03/2023about:blank


409







ATTACHMENT B - DOCUMENT 1. Ministerial Brief 
MS20-000063 - marked up and....pdf


25-Aug-2020 9:08 AM  


RE: RE: MR20/00424 - Notice of IC review and 
request for documents [SEC=OFFICIAL]


25-Aug-2020 10:05 AM


Update on IC Matters SECUNOFFICIAL.msg 12-Jan-2021 5:21 PM
Notification of proceedings | VID519/2021 -
Senator Rex Patrick v Australian Information 
Commissioner: IC review application MR20/00424, 
MR20/00604, MR20/00760, MR20/00863, 
MR20/00923 [SEC=OFFICIAL]


04-Nov-2021 5:11 PM


Information Commissioner reviews - Senator Rex 
Patrick and Department of Industry MR20/00923 
and MR20/00424 [SEC=OFFICIAL]


21-Dec-2021 4:55 PM  


FW: Information Commissioner reviews - Senator 
Rex Patrick and Department of Industry 
MR20/00923 and MR20/00424 [SEC=OFFICIAL]


23-Dec-2021 12:31 PM  


RE: Information Commissioner reviews - Senator 
Rex Patrick and Department of Industry 
MR20/00923 and MR20/00424 [SEC=OFFICIAL]


13-Jan-2022 4:34 PM  


FW: MR20/00923 - Your IC review regarding the 
Department of Industry, Science, Energy and 
Resources [SEC=OFFICIAL]


22-Jun-2022 3:00 PM  


IC Reviews - status update. [SEC=OFFICIAL] 15-Jul-2022 3:46 PM
RE: IC Reviews - status update. [SEC=OFFICIAL] 28-Jul-2022 3:27 PM  
s 55U Notice - 1189.docx 28-Jul-2022 3:36 PM  
IC review - MR20/00424 - Rex Patrick and 
Department of Industry, Science and Resources -
Notice to produce information and documents 
under s 55U


29-Jul-2022 10:27 AM  


RE: IC review - MR20/00424 - Rex Patrick and 
Department of Industry, Science and Resources -
Notice to produce information and documents 
under s 55U [SEC=OFFICIAL]


03-Aug-2022 6:07 PM  


RE: IC review - MR20/00424 - Rex Patrick and 
Department of Industry, Science and Resources -
Notice to produce information and documents 
under s 55U [SEC=OFFICIAL]


04-Aug-2022 10:10 AM  


RE: IC review - MR20/00424 - Rex Patrick and 
Department of Industry, Science and Resources -
Notice to produce information and documents 
under s 55U [SEC=OFFICIAL]


02-Sep-2022 1:18 PM  


RE: IC review - MR20/00424 - Rex Patrick and 
Department of Industry, Science and Resources -
Notice to produce information and documents 
under s 55U [SEC=OFFICIAL]


02-Sep-2022 4:56 PM  


RE: MR20/00424 - Rex Patrick and Department of 
Industry, Science, Energy and Resources 
[SEC=OFFICIAL]


05-Sep-2022 1:33 PM  


RE: IC review - MR20/00424 - Rex Patrick and 
Department of Industry, Science and Resources -
Notice to produce information and documents 
under s 55U [SEC=OFFICIAL]


05-Sep-2022 2:42 PM  


Missed call - Message from Unknown sender 
( ) [SEC=OFFICIAL]


06-Sep-2022 11:48 AM  


RE: IC review - MR20/00424 - Rex Patrick and 19-Sep-2022 2:26 PM  
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Department of Industry, Science and Resources -
Notice to produce information and documents 
under s 55U [SEC=OFFICIAL]
RE: IC review - MR20/00424 - Rex Patrick and 
Department of Industry, Science and Resources -
Notice to produce information and documents 
under s 55U [SEC=OFFICIAL]


20-Sep-2022 11:19 AM  


RE: IC review - MR20/00424 - Rex Patrick and 
Department of Industry, Science and Resources -
Notice to produce information and documents 
under s 55U [SEC=OFFICIAL] [AGSDMS-
DMS.FID3628079]


25-Sep-2022 5:16 PM  


FW: IC review - MR20/00424 - Rex Patrick and 
Department of Industry, Science and Resources -
Notice to produce information and documents 
under s 55U [SEC=OFFICIAL] [AGSDMS-
DMS.FID3628079]


25-Sep-2022 5:26 PM  


RE: IC review - MR20/00424 - Rex Patrick and 
Department of Industry, Science and Resources -
Notice to produce information and documents 
under s 55U [SEC=OFFICIAL] [AGSDMS-
DMS.FID3628079]


26-Sep-2022 8:58 AM  


RE: IC review - MR20/00424 - Rex Patrick and 
Department of Industry, Science and Resources -
Notice to produce information and documents 
under s 55U [SEC=OFFICIAL]


26-Sep-2022 10:20 AM  


RE: IC review - MR20/00424 - Rex Patrick and 
Department of Industry, Science and Resources -
Notice to produce information and documents 
under s 55U [SEC=OFFICIAL]


26-Sep-2022 10:25 AM  


Re: IC review - MR20/00424 - Rex Patrick and 
Department of Industry, Science and Resources -
Notice to produce information and documents 
under s 55U [SEC=OFFICIAL]


26-Sep-2022 11:25 AM  


RE: IC review - MR20/00424 - Rex Patrick and 
Department of Industry, Science and Resources -
Notice to produce information and documents 
under s 55U [SEC=OFFICIAL] [AGSDMS-
DMS.FID3628079]


26-Sep-2022 10:16 AM  


RE: IC review - MR20/00424 - Rex Patrick and 
Department of Industry, Science and Resources -
Notice to produce information and documents 
under s 55U [SEC=OFFICIAL] [AGSDMS-
DMS.FID3628079]


26-Sep-2022 11:50 AM  


RE: IC review - MR20/00424 - Rex Patrick and 
Department of Industry, Science and Resources -
Notice to produce information and documents 
under s 55U [SEC=OFFICIAL] [AGSDMS-
DMS.FID3628079]


26-Sep-2022 10:13 AM  


RE: IC review - MR20/00424 - Rex Patrick and 
Department of Industry, Science and Resources -
Notice to produce information and documents 
under s 55U [SEC=OFFICIAL] [AGSDMS-
DMS.FID3628079]


26-Sep-2022 1:29 PM  


IC review - MR20/00424 - Rex Patrick and 
Department of Industry, Science and Resources


02-Mar-2023 4:42 PM  


Cross References - 1


Page 8 of 9Patrick, Rex | DISER - Department of Industry, Science, Energy and Resources


2/03/2023about:blank
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Action Print - Phone call - Respondent or Rep
Action Details
Case Number: MR20/00424
Assigned To: FOI - IC reviews - Significant and Systemic
Assigned Date: 06-Sep-2022 11:56 AM
Comments


 of the R rang, in response to my voicemail of yesterday; I advised that I understand that I 
sent an email with our request, in response to the R's email, after my voicemail, and asked if the R is 
placed to arrange safe hand delivery of the documents as soon as possible and provide the R's response 
by 19 Sep 2022;  advised yes, he is liaising with records about the safe hand delivery at the 
moment, and he has also advised the line area and business manager that they are due to respond by 19 
September 2022 (per my email). 


In relation to the safe-hand delivery, I asked  to just provide me with a day's notice, and I will 
ensure that I am available to accept the safe-hand delivery.


 06/09/2022
Due Dates
Reminder Date: 07-Sep-2022 11:56 AM FOI - IC reviews - Significant and Systemic (Action


Owner)
Due Date: 07-Sep-2022 11:56 AM FOI - IC reviews - Significant and Systemic (Action


Owner)
Escalate Date: 08-Sep-2022 11:56 AM FOI - IC reviews - Significant and Systemic (Case


Owner)
Closure
Completed By:
Completed Date: 06-Sep-2022 11:59 AM
Outcome:


Page 1 of 1Action Print


6/09/2022about:blank
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From:
Sent: Tuesday, September 20, 2022 11:19 AM
To: Freedom of Information
Subject: RE: IC review - MR20/00424 - Rex Patrick and Department of Industry, Science and 


Resources - Notice to produce information and documents under s 55U 
[SEC=OFFICIAL]


Dear   


Thank you for your below email. I will shortly provide you with our response.  


Kind regards 


    |  Senior Review Adviser (Legal) 
Freedom of Information Regulatory Group 
Office of the Australian Information Commissioner 
GPO Box 5218 Sydney NSW 2001  |  oaic.gov.au  


|   @oaic.gov.au 


|  |  |    Subscribe to OAIC net newsletter


From: Freedom of Information <FOI@industry.gov.au>  
Sent: Monday, 19 September 2022 2:27 PM 
To:   < @oaic.gov.au>; Freedom of Information <FOI@industry.gov.au> 
Subject: RE: IC review ‐ MR20/00424 ‐ Rex Patrick and Department of Industry, Science and Resources ‐ Notice to 
produce information and documents under s 55U [SEC=OFFICIAL] 


Dear  


I am happy to discuss with you further, but we are experiencing delays in finalising submissions in this matter.  


We are in the process of outsourcing this piece of work, including the safe hand of documents and finalising 
instructions necessary to inform the submissions.  


I anticipate being able to provide an updated timeframe in the next few days but we are not in a position to provide 
submissions today. Apologies for the short notice of this.  


Please feel free to call me on   to discuss.  


Kind regards 


 
Principal Legal Counsel 
Information Law Team 
Legal Branch | Corporate & Digital  


 | @industry.gov.au 
——————————————————————————————————— 


Department of Industry, Science and Resources | www.industry.gov.au 


Supporting economic growth and job creation for all Australians 


This transmission is intended only for the use of the addressee and may contain confidential or legally privileged information. If you are 
not the intended recipient, you are notified that any use or dissemination of this communication is strictly prohibited. If you have 
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received this transmission in error, please notify me immediately by telephone and delete copies of this transmission together with any 
attachments. 
 
 
 


OFFICIAL 


From:   [mailto: @oaic.gov.au]  
Sent: Monday, 5 September 2022 2:43 PM 
To: Freedom of Information <FOI@industry.gov.au> 
Subject: RE: IC review ‐ MR20/00424 ‐ Rex Patrick and Department of Industry, Science and Resources ‐ Notice to 
produce information and documents under s 55U [SEC=OFFICIAL] 
 


Dear   


Further to your below email of 2 September 2022, we request that the Department promptly, as soon as possible, 
provide the OAIC with the unredacted documents at issue in accordance with our s 55U notice of 29 July 2022. 
Please contact me to arrange safe‐hand delivery of the documents. 


We also agree that the Department, by close of business on 19 September 2022, make a further submission or 
revised decision within 2 weeks. 


Kind regards 


 


    |  Senior Review Adviser (Legal) 
Freedom of Information Regulatory Group 
Office of the Australian Information Commissioner 
GPO Box 5218 Sydney NSW 2001  |  oaic.gov.au  


|  @oaic.gov.au 


 


| 
 


| 
 


|   
 


Subscribe to OAIC net newsletter  


 
 


From:    
Sent: Friday, 2 September 2022 4:57 PM 
To: Freedom of Information <FOI@industry.gov.au> 
Cc: OAIC ‐ FOI DR <foidr@oaic.gov.au> 
Subject: RE: IC review ‐ MR20/00424 ‐ Rex Patrick and Department of Industry, Science and Resources ‐ Notice to 
produce information and documents under s 55U [SEC=OFFICIAL] 
 


Dear   


Thank you for your below email. We are considering the Department’s request and will shortly respond. 


Kind regards 


 


   |  Senior Review Adviser (Legal) 
Freedom of Information Regulatory Group 
Office of the Australian Information Commissioner 
GPO Box 5218 Sydney NSW 2001  |  oaic.gov.au  


|  @oaic.gov.au 


 


| 
 


| 
 


|   
 


Subscribe to OAIC net newsletter  
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From: Freedom of Information <FOI@industry.gov.au>  
Sent: Friday, 2 September 2022 1:19 PM 
To:   < @oaic.gov.au> 
Cc: Freedom of Information <FOI@industry.gov.au>; OAIC ‐ FOI DR <foidr@oaic.gov.au> 
Subject: RE: IC review ‐ MR20/00424 ‐ Rex Patrick and Department of Industry, Science and Resources ‐ Notice to 
produce information and documents under s 55U [SEC=OFFICIAL] 
 
Your reference: MR20/00424  
Agency reference: LEX 66232 
 
 
Dear 
 
I refer to the emails below. 
 
The Department has finalised the consultation with the Department of Prime Minister and Cabinet. Given the nature 
of the documents, this consultation was extensive and has now necessitated further internal consultation and 
enquiries to be undertaken, which are ongoing.  
 
However, based on the consultation response, the Australian Radioactive Waste Agency has now decided to obtain 
external legal advice regarding this review. This will inform their approach moving forward, and is considered 
necessary to ensure that they can provide thorough and robust submissions to your office, and generally assist in the 
progression of this review. 
 
The Department is seeking a further 30 days from today to provide, a response to your office regarding how this 
matter may be finalised or progressed.   
 
Regards 
 
 


Senior FOI Officer 
Information Law team 
Legal Branch 
 


 ‐  @industry.gov.au 
 
——————————————————————————————————— 
Department of Industry, Science & Resources | www.industry.gov.au 
 
Supporting economic growth and job creation for all Australians 
 
This transmission is intended only for the use of the addressee and may contain confidential or 
legally privileged information. If you are not the intended recipient, you are notified that any use or 
dissemination of this communication is strictly prohibited. If you have received this transmission in 
error, please notify me immediately by telephone and delete copies of this transmission together 
with any attachments. 
 
 
 


OFFICIAL 


From:   [mailto: @oaic.gov.au]  
Sent: Thursday, 4 August 2022 10:10 AM 
To: Freedom of Information  
Subject: RE: IC review ‐ MR20/00424 ‐ Rex Patrick and Department of Industry, Science and Resources ‐ Notice to 
produce information and documents under s 55U [SEC=OFFICIAL] 
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Dear 


Thank you for your below email. We agree that the Department advise us by 2 September 2022 of the outcome of 
its proposed consultation with the Department of Prime Minister and Cabinet and Australian Radioactive Waste 
Agency. We will then discuss the next step in the IC review, whether a revised decision or further submissions and 
the delivery of the documents at issue.  


Accordingly, we do not require the Department to comply with our s 55U notice of 29 July 2022 by 12 August 2022. 


Kind regards 


 


 
 | Senior Review Adviser (Legal) 


Freedom of Information Regulatory Group 
Office of the Australian Information Commissioner 
GPO Box 5218 Sydney NSW 2001 | oaic.gov.au  


|  @oaic.gov.au 


 


| 
 


|
 


|   
 


Subscribe to OAIC net newsletter  


 
 


From: Freedom of Information <FOI@industry.gov.au>  
Sent: Wednesday, 3 August 2022 6:07 PM 
To:   < @oaic.gov.au> 
Cc: Freedom of Information <FOI@industry.gov.au> 
Subject: RE: IC review ‐ MR20/00424 ‐ Rex Patrick and Department of Industry, Science and Resources ‐ Notice to 
produce information and documents under s 55U [SEC=OFFICIAL] 
 
Your reference: MR20/00424  
Agency reference: LEX 66232 
 
Dear   
 
Thank you for your time on the phone today.  
 
As discussed the Department is seeking to reply to the OAIC by 2 September 2022. During this period the 
Department will conduct further consultation with PM&C and the Australian Radioactive Waste Agency to establish 
if there is any changes to the status of the documents subject to this production notice, due to the time that has 
elapse in time since the original FOI decision and the Departments previous submission.  
 
The department will notify the OAIC of the outcome of such consultations and then work with your office to 
establish next steps, including whether a revised decision is appropriate, or whether the Department will make 
further submissions and arrange for the secure delivery of the documents to your office.  
 
Please note: the due date of 2 September 2022 is based upon the Department receiving the consultation from PM&C 
in a timely manner, in the case there is further delays the Department will make further contact with you.  
 
Regards 
 
 


 
Senior FOI Officer 
Information Law team 
Legal Branch 
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 ‐  @industry.gov.au 
 
——————————————————————————————————— 
Department of Industry, Science & Resources | www.industry.gov.au 
 
Supporting economic growth and job creation for all Australians 
 
This transmission is intended only for the use of the addressee and may contain confidential or 
legally privileged information. If you are not the intended recipient, you are notified that any use or 
dissemination of this communication is strictly prohibited. If you have received this transmission in 
error, please notify me immediately by telephone and delete copies of this transmission together 
with any attachments. 
 
 
 
 


OFFICIAL 


From:   [mailto: @oaic.gov.au]  
Sent: Friday, 29 July 2022 10:27 AM 
To: Freedom of Information <FOI@industry.gov.au> 
Subject: IC review ‐ MR20/00424 ‐ Rex Patrick and Department of Industry, Science and Resources ‐ Notice to 
produce information and documents under s 55U [SEC=OFFICIAL] 
 
Our reference: MR20/00424  
Agency reference: LEX 65378 
 


 
Senior FOI Officer Information Law team  
Legal Branch Department of Industry, Science and Resources 
 
Sent by email: FOI@industry.gov.au 
 


Notice to produce information and documents under s 55U  
 
Dear   


As just discussed, please find attached a notice under s 55U in relation to the IC review matter of Rex Patrick and 
Department of Industry, Science and Resources, MR20/00424. Please note that the notice requires the Department’s 
response by 12 August 2022. 


Kind regards 


 


| Senior Review Adviser (Legal) 
Freedom of Information Regulatory Group 
Office of the Australian Information Commissioner 
GPO Box 5218 Sydney NSW 2001 | oaic.gov.au  


|  @oaic.gov.au 


 


| 
 


| 
 


|   
 


Subscribe to OAIC net newsletter  


 
 


Notice: 


The information contained in this email message and any attached files may be confidential information, and 
may also be the subject of legal professional privilege. If you are not the intended recipient any use, 
disclosure or copying of this email is unauthorised. If you received this email in error, please notify the 
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sender by contacting the department's switchboard on 1300 488 064 during business hours (8:30am - 5pm 
Canberra time) and delete all copies of this transmission together with any attachments.  


Notice: 


The information contained in this email message and any attached files may be confidential information, and 
may also be the subject of legal professional privilege. If you are not the intended recipient any use, 
disclosure or copying of this email is unauthorised. If you received this email in error, please notify the 
sender by contacting the department's switchboard on 1300 488 064 during business hours (8:30am - 5pm 
Canberra time) and delete all copies of this transmission together with any attachments.  


Notice: 


The information contained in this email message and any attached files may be confidential information, and 
may also be the subject of legal professional privilege. If you are not the intended recipient any use, 
disclosure or copying of this email is unauthorised. If you received this email in error, please notify the 
sender by contacting the department's switchboard on 1300 488 064 during business hours (8:30am - 5pm 
Canberra time) and delete all copies of this transmission together with any attachments.  
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From:
To:
Cc: FOI@industry.gov.au
Subject: FW: IC review - MR20/00424 - Rex Patrick and Department of Industry, Science and Resources - Notice to


produce information and documents under s 55U [SEC=OFFICIAL] [AGSDMS-DMS.FID3628079]
Date: Sunday, 25 September 2022 5:28:00 PM
Attachments: image002.png


image003.png
image004.png
image005.png


You don't often get email from @ags.gov.au. Learn why this is important


CAUTION: This email originated from outside of the organisation. Do not click links or open
attachments unless you recognise the sender and know the content is safe.


Dear 


We apologise for the incorrect date included in the email below. We would appreciate additional
time until 30 September 2022 to provide further submissions.


Kind regards


___________________________


Senior Executive Lawyer
Australian Government Solicitor
T 


@ags.gov.au


Find out more about AGS at http://www.ags.gov.au


Important: This message may contain confidential or legally privileged information. If you think it was
sent to you by mistake, please delete all copies and advise the sender. For the purposes of the Spam
Act 2003, this email is authorised by AGS.


From:  
Sent: Sunday, 25 September 2022 5:16 PM
To: 'Freedom of Information' <FOI@industry.gov.au>; 
< @oaic.gov.au>
Subject: RE: IC review - MR20/00424 - Rex Patrick and Department of Industry, Science and
Resources - Notice to produce information and documents under s 55U [SEC=OFFICIAL]
[AGSDMS-DMS.FID3628079]


Dear 
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We are assisting the Department with this IC Review application.
 
We understand documents were due to be provided to the OAIC by 19 September 2022 and
apologise for the delay in responding.
 
The Department is consulting with PM&C in relation to the s 34 claims and requires additional
time to provide its submissions.
 
In the meantime, we are able to provide you with the 2 documents in issue. Due to there
classification, they must be delivered by safe hand (Kojenski is not considered adequate). We can
arrange for someone in our Sydney office to deliver the documents to you by safe hand
tomorrow. Can you please advise if you will be available to take possession of the documents
and what time would suit you please?
 
We would be grateful if further time until 23 September 2022 is granted for the Department to
provide its submissions.
 
Kind regards


 
___________________________


Senior Executive Lawyer
Australian Government Solicitor
T 


@ags.gov.au


Find out more about AGS at http://www.ags.gov.au


Important: This message may contain confidential or legally privileged information. If you think it was
sent to you by mistake, please delete all copies and advise the sender. For the purposes of the Spam
Act 2003, this email is authorised by AGS.


 
 


From: Freedom of Information <FOI@industry.gov.au> 
Sent: Monday, 19 September 2022 2:27 PM
To:  < @oaic.gov.au>; Freedom of Information <FOI@industry.gov.au>
Subject: RE: IC review - MR20/00424 - Rex Patrick and Department of Industry, Science and
Resources - Notice to produce information and documents under s 55U [SEC=OFFICIAL]
 
Dear 
 
I am happy to discuss with you further, but we are experiencing delays in finalising submissions
in this matter.
 
We are in the process of outsourcing this piece of work, including the safe hand of documents
and finalising instructions necessary to inform the submissions.
 
I anticipate being able to provide an updated timeframe in the next few days but we are not in a
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position to provide submissions today. Apologies for the short notice of this.
 
Please feel free to call me on  to discuss.
 
Kind regards
 


Principal Legal Counsel
Information Law Team
Legal Branch | Corporate & Digital


 | @industry.gov.au
———————————————————————————————————


Department of Industry, Science and Resources | www.industry.gov.au
 
Supporting economic growth and job creation for all Australians
 
This transmission is intended only for the use of the addressee and may contain confidential or legally
privileged information. If you are not the intended recipient, you are notified that any use or dissemination of
this communication is strictly prohibited. If you have received this transmission in error, please notify me
immediately by telephone and delete copies of this transmission together with any attachments.
 
 
 


OFFICIAL
From:  [mailto: @oaic.gov.au] 
Sent: Monday, 5 September 2022 2:43 PM
To: Freedom of Information 
Subject: RE: IC review - MR20/00424 - Rex Patrick and Department of Industry, Science and
Resources - Notice to produce information and documents under s 55U [SEC=OFFICIAL]
 
Dear 
Further to your below email of 2 September 2022, we request that the Department promptly, as
soon as possible, provide the OAIC with the unredacted documents at issue in accordance with
our s 55U notice of 29 July 2022. Please contact me to arrange safe-hand delivery of the
documents.
We also agree that the Department, by close of business on 19 September 2022, make a further
submission or revised decision within 2 weeks.
Kind regards


 | Senior Review Adviser (Legal)
Freedom of Information Regulatory Group
Office of the Australian Information Commissioner
GPO Box 5218 Sydney NSW 2001 | oaic.gov.au


| @oaic.gov.au
| | | Subscribe to OAIC net newsletter


 
 


From:  
Sent: Friday, 2 September 2022 4:57 PM
To: Freedom of Information <FOI@industry.gov.au>
Cc: OAIC - FOI DR <foidr@oaic.gov.au>
Subject: RE: IC review - MR20/00424 - Rex Patrick and Department of Industry, Science and
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https://aus01.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.oaic.gov.au%2F&data=01%7C01%7Cfoidr%40oaic.gov.au%7C1c2977ac1dac47332cb608d7af854a72%7Cea4cdebd454f4218919b7adc32bf1549%7C1&sdata=4E8L2Xi1AUgMVutm6KZrnwYbZpQzvu47gD5qIFRnqXc%3D&reserved=0

https://aus01.safelinks.protection.outlook.com/?url=http%3A%2F%2Fwww.oaic.gov.au%2F&data=01%7C01%7Cfoidr%40oaic.gov.au%7C1c2977ac1dac47332cb608d7af854a72%7Cea4cdebd454f4218919b7adc32bf1549%7C1&sdata=naSH3IYAMSfDVewquI3P2ErYJKul%2FwOqjsm9qLI2gFU%3D&reserved=0

https://aus01.safelinks.protection.outlook.com/?url=http%3A%2F%2Fwww.facebook.com%2FOAICgov&data=01%7C01%7Cfoidr%40oaic.gov.au%7C1c2977ac1dac47332cb608d7af854a72%7Cea4cdebd454f4218919b7adc32bf1549%7C1&sdata=%2FPMPp4pil%2B%2BcyTk5%2F%2B71bUKb8TFBAlicdxsMYcPz3jc%3D&reserved=0

https://aus01.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.linkedin.com%2Fcompany%2Foffice-of-the-australian-information-commissioner&data=01%7C01%7Cfoidr%40oaic.gov.au%7C1c2977ac1dac47332cb608d7af854a72%7Cea4cdebd454f4218919b7adc32bf1549%7C1&sdata=gW8Ei%2FW%2BFgJoshRagu7B5BELrpPvZI5djl2sNB28JLM%3D&reserved=0

https://aus01.safelinks.protection.outlook.com/?url=https%3A%2F%2Ftwitter.com%2FOAICgov&data=01%7C01%7Cfoidr%40oaic.gov.au%7C1c2977ac1dac47332cb608d7af854a72%7Cea4cdebd454f4218919b7adc32bf1549%7C1&sdata=XS8DuxRoupfiG9jYcDsR08WxadUsQMcfKzPghZ14A34%3D&reserved=0
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Resources - Notice to produce information and documents under s 55U [SEC=OFFICIAL]
 
Dear 
Thank you for your below email. We are considering the Department’s request and will shortly
respond.
Kind regards


 | Senior Review Adviser (Legal)
Freedom of Information Regulatory Group
Office of the Australian Information Commissioner
GPO Box 5218 Sydney NSW 2001 | oaic.gov.au


| @oaic.gov.au
| | | Subscribe to OAIC net newsletter


 
 


From: Freedom of Information <FOI@industry.gov.au> 
Sent: Friday, 2 September 2022 1:19 PM
To:  < @oaic.gov.au>
Cc: Freedom of Information <FOI@industry.gov.au>; OAIC - FOI DR <foidr@oaic.gov.au>
Subject: RE: IC review - MR20/00424 - Rex Patrick and Department of Industry, Science and
Resources - Notice to produce information and documents under s 55U [SEC=OFFICIAL]
 
Your reference: MR20/00424
Agency reference: LEX 66232
 
 
Dear 
 
I refer to the emails below.
 
The Department has finalised the consultation with the Department of Prime Minister and
Cabinet. Given the nature of the documents, this consultation was extensive and has now
necessitated further internal consultation and enquiries to be undertaken, which are ongoing.
 
However, based on the consultation response, the Australian Radioactive Waste Agency has now
decided to obtain external legal advice regarding this review. This will inform their approach
moving forward, and is considered necessary to ensure that they can provide thorough and
robust submissions to your office, and generally assist in the progression of this review.
 
The Department is seeking a further 30 days from today to provide, a response to your office
regarding how this matter may be finalised or progressed.
 
Regards
 
 


Senior FOI Officer
Information Law team
Legal Branch
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 - @industry.gov.au


 
———————————————————————————————————
Department of Industry, Science & Resources | www.industry.gov.au
 
Supporting economic growth and job creation for all Australians
 
This transmission is intended only for the use of the addressee and may contain
confidential or legally privileged information. If you are not the intended recipient,
you are notified that any use or dissemination of this communication is strictly
prohibited. If you have received this transmission in error, please notify me
immediately by telephone and delete copies of this transmission together with
any attachments.
 
 
 


OFFICIAL
From:  [mailto: @oaic.gov.au] 
Sent: Thursday, 4 August 2022 10:10 AM
To: Freedom of Information 
Subject: RE: IC review - MR20/00424 - Rex Patrick and Department of Industry, Science and
Resources - Notice to produce information and documents under s 55U [SEC=OFFICIAL]
 
Dear 
Thank you for your below email. We agree that the Department advise us by 2 September 2022
of the outcome of its proposed consultation with the Department of Prime Minister and Cabinet
and Australian Radioactive Waste Agency. We will then discuss the next step in the IC review,
whether a revised decision or further submissions and the delivery of the documents at issue.
Accordingly, we do not require the Department to comply with our s 55U notice of 29 July 2022
by 12 August 2022.
Kind regards


 | Senior Review Adviser (Legal)
Freedom of Information Regulatory Group
Office of the Australian Information Commissioner
GPO Box 5218 Sydney NSW 2001 | oaic.gov.au


| @oaic.gov.au
| | | Subscribe to OAIC net newsletter


 
 


From: Freedom of Information <FOI@industry.gov.au> 
Sent: Wednesday, 3 August 2022 6:07 PM
To:  < @oaic.gov.au>
Cc: Freedom of Information <FOI@industry.gov.au>
Subject: RE: IC review - MR20/00424 - Rex Patrick and Department of Industry, Science and
Resources - Notice to produce information and documents under s 55U [SEC=OFFICIAL]
 
Your reference: MR20/00424
Agency reference: LEX 66232
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Dear 
 
Thank you for your time on the phone today.
 
As discussed the Department is seeking to reply to the OAIC by 2 September 2022. During this
period the Department will conduct further consultation with PM&C and the Australian
Radioactive Waste Agency to establish if there is any changes to the status of the documents
subject to this production notice, due to the time that has elapse in time since the original FOI
decision and the Departments previous submission.
 
The department will notify the OAIC of the outcome of such consultations and then work with
your office to establish next steps, including whether a revised decision is appropriate, or
whether the Department will make further submissions and arrange for the secure delivery of
the documents to your office.
 
Please note: the due date of 2 September 2022 is based upon the Department receiving the
consultation from PM&C in a timely manner, in the case there is further delays the Department
will make further contact with you.
 
Regards
 
 


Senior FOI Officer
Information Law team
Legal Branch
 


 - @industry.gov.au
 
———————————————————————————————————
Department of Industry, Science & Resources | www.industry.gov.au
 
Supporting economic growth and job creation for all Australians
 
This transmission is intended only for the use of the addressee and may contain
confidential or legally privileged information. If you are not the intended recipient,
you are notified that any use or dissemination of this communication is strictly
prohibited. If you have received this transmission in error, please notify me
immediately by telephone and delete copies of this transmission together with
any attachments.
 
 
 
 


OFFICIAL
From:  [mailto: @oaic.gov.au] 
Sent: Friday, 29 July 2022 10:27 AM
To: Freedom of Information <FOI@industry.gov.au>
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Subject: IC review - MR20/00424 - Rex Patrick and Department of Industry, Science and
Resources - Notice to produce information and documents under s 55U [SEC=OFFICIAL]
 
Our reference: MR20/00424
Agency reference: LEX 65378
 


Senior FOI Officer Information Law team
Legal Branch Department of Industry, Science and Resources
 
Sent by email: FOI@industry.gov.au
 
Notice to produce information and documents under s 55U
 
Dear 
As just discussed, please find attached a notice under s 55U in relation to the IC review matter of
Rex Patrick and Department of Industry, Science and Resources, MR20/00424. Please note that
the notice requires the Department’s response by 12 August 2022.
Kind regards


 | Senior Review Adviser (Legal)
Freedom of Information Regulatory Group
Office of the Australian Information Commissioner
GPO Box 5218 Sydney NSW 2001 | oaic.gov.au


| @oaic.gov.au
| | | Subscribe to OAIC net newsletter


 
 


Notice:


The information contained in this email message and any attached files may be
confidential information, and may also be the subject of legal professional privilege. If you
are not the intended recipient any use, disclosure or copying of this email is unauthorised.
If you received this email in error, please notify the sender by contacting the department's
switchboard on 1300 488 064 during business hours (8:30am - 5pm Canberra time) and
delete all copies of this transmission together with any attachments.


Notice:


The information contained in this email message and any attached files may be
confidential information, and may also be the subject of legal professional privilege. If you
are not the intended recipient any use, disclosure or copying of this email is unauthorised.
If you received this email in error, please notify the sender by contacting the department's
switchboard on 1300 488 064 during business hours (8:30am - 5pm Canberra time) and
delete all copies of this transmission together with any attachments.


Notice:


The information contained in this email message and any attached files may be
confidential information, and may also be the subject of legal professional privilege. If you
are not the intended recipient any use, disclosure or copying of this email is unauthorised.
If you received this email in error, please notify the sender by contacting the department's
switchboard on 1300 488 064 during business hours (8:30am - 5pm Canberra time) and
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delete all copies of this transmission together with any attachments.
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You don't often get email from @ags.gov.au. Learn why this is important


From:
To:
Cc: FOI@industry.gov.au
Subject: RE: IC review - MR20/00424 - Rex Patrick and Department of Industry, Science and Resources - Notice to


produce information and documents under s 55U [SEC=OFFICIAL] [AGSDMS-DMS.FID3628079]
Date: Monday, 26 September 2022 8:58:00 AM
Attachments: image002.png


image003.png
image004.png
image005.png


Dear 
Thank you for your below emails. I am available today to accept safe-hand delivery of the
documents at issue. Our address is 175 Pitt Street, Sydney, and I am available today between
now and 11am, 11.30-12pm, and from 2-5pm.
In relation to the Department’s submissions, we agree to your proposed extended due date of
30 September 2022.
Kind regards


   |  Senior Review Adviser (Legal)
Freedom of Information Regulatory Group
Office of the Australian Information Commissioner
GPO Box 5218 Sydney NSW 2001  |  oaic.gov.au


|  @oaic.gov.au
| | | Subscribe to OAIC net newsletter


From:  < @ags.gov.au> 
Sent: Sunday, 25 September 2022 5:27 PM
To:  < @oaic.gov.au>
Cc: FOI@industry.gov.au
Subject: FW: IC review - MR20/00424 - Rex Patrick and Department of Industry, Science and
Resources - Notice to produce information and documents under s 55U [SEC=OFFICIAL]
[AGSDMS-DMS.FID3628079]


CAUTION: This email originated from outside of the organisation. Do not click links or
open attachments unless you recognise the sender and know the content is safe.


Dear 


We apologise for the incorrect date included in the email below. We would appreciate additional
time until 30 September 2022 to provide further submissions.


Kind regards


___________________________
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428



https://aka.ms/LearnAboutSenderIdentification

mailto:FOI@industry.gov.au

https://aus01.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.oaic.gov.au%2F&data=01%7C01%7Cfoidr%40oaic.gov.au%7C1c2977ac1dac47332cb608d7af854a72%7Cea4cdebd454f4218919b7adc32bf1549%7C1&sdata=4E8L2Xi1AUgMVutm6KZrnwYbZpQzvu47gD5qIFRnqXc%3D&reserved=0

https://aus01.safelinks.protection.outlook.com/?url=http%3A%2F%2Fwww.oaic.gov.au%2F&data=01%7C01%7Cfoidr%40oaic.gov.au%7C1c2977ac1dac47332cb608d7af854a72%7Cea4cdebd454f4218919b7adc32bf1549%7C1&sdata=naSH3IYAMSfDVewquI3P2ErYJKul%2FwOqjsm9qLI2gFU%3D&reserved=0

https://aus01.safelinks.protection.outlook.com/?url=http%3A%2F%2Fwww.facebook.com%2FOAICgov&data=01%7C01%7Cfoidr%40oaic.gov.au%7C1c2977ac1dac47332cb608d7af854a72%7Cea4cdebd454f4218919b7adc32bf1549%7C1&sdata=%2FPMPp4pil%2B%2BcyTk5%2F%2B71bUKb8TFBAlicdxsMYcPz3jc%3D&reserved=0

https://aus01.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.linkedin.com%2Fcompany%2Foffice-of-the-australian-information-commissioner&data=01%7C01%7Cfoidr%40oaic.gov.au%7C1c2977ac1dac47332cb608d7af854a72%7Cea4cdebd454f4218919b7adc32bf1549%7C1&sdata=gW8Ei%2FW%2BFgJoshRagu7B5BELrpPvZI5djl2sNB28JLM%3D&reserved=0

https://aus01.safelinks.protection.outlook.com/?url=https%3A%2F%2Ftwitter.com%2FOAICgov&data=01%7C01%7Cfoidr%40oaic.gov.au%7C1c2977ac1dac47332cb608d7af854a72%7Cea4cdebd454f4218919b7adc32bf1549%7C1&sdata=XS8DuxRoupfiG9jYcDsR08WxadUsQMcfKzPghZ14A34%3D&reserved=0

https://aus01.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.oaic.gov.au%2Fmedia-and-speeches%2Fenews&data=01%7C01%7Cfoidr%40oaic.gov.au%7C1c2977ac1dac47332cb608d7af854a72%7Cea4cdebd454f4218919b7adc32bf1549%7C1&sdata=Uc1ROnv9X5tfredBeeBXgqd%2BCZfiKQ%2BUnSVAFASf9pM%3D&reserved=0





























Senior Executive Lawyer
Australian Government Solicitor
T 


@ags.gov.au


Find out more about AGS at http://www.ags.gov.au


Important: This message may contain confidential or legally privileged information. If you think it was
sent to you by mistake, please delete all copies and advise the sender. For the purposes of the Spam
Act 2003, this email is authorised by AGS.


 
 


From:  
Sent: Sunday, 25 September 2022 5:16 PM
To: 'Freedom of Information' <FOI@industry.gov.au>; 
< @oaic.gov.au>
Subject: RE: IC review - MR20/00424 - Rex Patrick and Department of Industry, Science and
Resources - Notice to produce information and documents under s 55U [SEC=OFFICIAL]
[AGSDMS-DMS.FID3628079]
 
Dear 
 
We are assisting the Department with this IC Review application.
 
We understand documents were due to be provided to the OAIC by 19 September 2022 and
apologise for the delay in responding.
 
The Department is consulting with PM&C in relation to the s 34 claims and requires additional
time to provide its submissions.
 
In the meantime, we are able to provide you with the 2 documents in issue. Due to there
classification, they must be delivered by safe hand (Kojenski is not considered adequate). We can
arrange for someone in our Sydney office to deliver the documents to you by safe hand
tomorrow. Can you please advise if you will be available to take possession of the documents
and what time would suit you please?
 
We would be grateful if further time until 23 September 2022 is granted for the Department to
provide its submissions.
 
Kind regards


 
___________________________


Senior Executive Lawyer
Australian Government Solicitor
T 


@ags.gov.au


429



http://www.ags.gov.au/

mailto:FOI@industry.gov.au





Find out more about AGS at http://www.ags.gov.au


Important: This message may contain confidential or legally privileged information. If you think it was
sent to you by mistake, please delete all copies and advise the sender. For the purposes of the Spam
Act 2003, this email is authorised by AGS.


 
 


From: Freedom of Information <FOI@industry.gov.au> 
Sent: Monday, 19 September 2022 2:27 PM
To:  < @oaic.gov.au>; Freedom of Information <FOI@industry.gov.au>
Subject: RE: IC review - MR20/00424 - Rex Patrick and Department of Industry, Science and
Resources - Notice to produce information and documents under s 55U [SEC=OFFICIAL]
 
Dear 
 
I am happy to discuss with you further, but we are experiencing delays in finalising submissions
in this matter.
 
We are in the process of outsourcing this piece of work, including the safe hand of documents
and finalising instructions necessary to inform the submissions.
 
I anticipate being able to provide an updated timeframe in the next few days but we are not in a
position to provide submissions today. Apologies for the short notice of this.
 
Please feel free to call me on  to discuss.
 
Kind regards
 


Principal Legal Counsel
Information Law Team
Legal Branch | Corporate & Digital


 | @industry.gov.au
———————————————————————————————————


Department of Industry, Science and Resources | www.industry.gov.au
 
Supporting economic growth and job creation for all Australians
 
This transmission is intended only for the use of the addressee and may contain confidential or legally
privileged information. If you are not the intended recipient, you are notified that any use or dissemination of
this communication is strictly prohibited. If you have received this transmission in error, please notify me
immediately by telephone and delete copies of this transmission together with any attachments.
 
 
 


OFFICIAL
From:  [mailto: @oaic.gov.au] 
Sent: Monday, 5 September 2022 2:43 PM
To: Freedom of Information 
Subject: RE: IC review - MR20/00424 - Rex Patrick and Department of Industry, Science and
Resources - Notice to produce information and documents under s 55U [SEC=OFFICIAL]


430



http://www.ags.gov.au/

mailto:FOI@industry.gov.au

mailto:FOI@industry.gov.au

http://www.industryandscience.gov.au/





 
Dear 
Further to your below email of 2 September 2022, we request that the Department promptly, as
soon as possible, provide the OAIC with the unredacted documents at issue in accordance with
our s 55U notice of 29 July 2022. Please contact me to arrange safe-hand delivery of the
documents.
We also agree that the Department, by close of business on 19 September 2022, make a further
submission or revised decision within 2 weeks.
Kind regards


 | Senior Review Adviser (Legal)
Freedom of Information Regulatory Group
Office of the Australian Information Commissioner
GPO Box 5218 Sydney NSW 2001 | oaic.gov.au


| @oaic.gov.au
| | | Subscribe to OAIC net newsletter


 
 


From:  
Sent: Friday, 2 September 2022 4:57 PM
To: Freedom of Information <FOI@industry.gov.au>
Cc: OAIC - FOI DR <foidr@oaic.gov.au>
Subject: RE: IC review - MR20/00424 - Rex Patrick and Department of Industry, Science and
Resources - Notice to produce information and documents under s 55U [SEC=OFFICIAL]
 
Dear 
Thank you for your below email. We are considering the Department’s request and will shortly
respond.
Kind regards


 | Senior Review Adviser (Legal)
Freedom of Information Regulatory Group
Office of the Australian Information Commissioner
GPO Box 5218 Sydney NSW 2001 | oaic.gov.au


| @oaic.gov.au
| | | Subscribe to OAIC net newsletter


 
 


From: Freedom of Information <FOI@industry.gov.au> 
Sent: Friday, 2 September 2022 1:19 PM
To:  < @oaic.gov.au>
Cc: Freedom of Information <FOI@industry.gov.au>; OAIC - FOI DR <foidr@oaic.gov.au>
Subject: RE: IC review - MR20/00424 - Rex Patrick and Department of Industry, Science and
Resources - Notice to produce information and documents under s 55U [SEC=OFFICIAL]
 
Your reference: MR20/00424
Agency reference: LEX 66232
 
 
Dear 
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I refer to the emails below.
 
The Department has finalised the consultation with the Department of Prime Minister and
Cabinet. Given the nature of the documents, this consultation was extensive and has now
necessitated further internal consultation and enquiries to be undertaken, which are ongoing.
 
However, based on the consultation response, the Australian Radioactive Waste Agency has now
decided to obtain external legal advice regarding this review. This will inform their approach
moving forward, and is considered necessary to ensure that they can provide thorough and
robust submissions to your office, and generally assist in the progression of this review.
 
The Department is seeking a further 30 days from today to provide, a response to your office
regarding how this matter may be finalised or progressed.
 
Regards
 
 


Senior FOI Officer
Information Law team
Legal Branch
 


 - @industry.gov.au
 
———————————————————————————————————
Department of Industry, Science & Resources | www.industry.gov.au
 
Supporting economic growth and job creation for all Australians
 
This transmission is intended only for the use of the addressee and may contain
confidential or legally privileged information. If you are not the intended recipient,
you are notified that any use or dissemination of this communication is strictly
prohibited. If you have received this transmission in error, please notify me
immediately by telephone and delete copies of this transmission together with
any attachments.
 
 
 


OFFICIAL
From:  [mailto: @oaic.gov.au] 
Sent: Thursday, 4 August 2022 10:10 AM
To: Freedom of Information 
Subject: RE: IC review - MR20/00424 - Rex Patrick and Department of Industry, Science and
Resources - Notice to produce information and documents under s 55U [SEC=OFFICIAL]
 
Dear 
Thank you for your below email. We agree that the Department advise us by 2 September 2022
of the outcome of its proposed consultation with the Department of Prime Minister and Cabinet
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and Australian Radioactive Waste Agency. We will then discuss the next step in the IC review,
whether a revised decision or further submissions and the delivery of the documents at issue.
Accordingly, we do not require the Department to comply with our s 55U notice of 29 July 2022
by 12 August 2022.
Kind regards


 | Senior Review Adviser (Legal)
Freedom of Information Regulatory Group
Office of the Australian Information Commissioner
GPO Box 5218 Sydney NSW 2001 | oaic.gov.au


| @oaic.gov.au
| | | Subscribe to OAIC net newsletter


 
 


From: Freedom of Information <FOI@industry.gov.au> 
Sent: Wednesday, 3 August 2022 6:07 PM
To:  < @oaic.gov.au>
Cc: Freedom of Information <FOI@industry.gov.au>
Subject: RE: IC review - MR20/00424 - Rex Patrick and Department of Industry, Science and
Resources - Notice to produce information and documents under s 55U [SEC=OFFICIAL]
 
Your reference: MR20/00424
Agency reference: LEX 66232
 
Dear 
 
Thank you for your time on the phone today.
 
As discussed the Department is seeking to reply to the OAIC by 2 September 2022. During this
period the Department will conduct further consultation with PM&C and the Australian
Radioactive Waste Agency to establish if there is any changes to the status of the documents
subject to this production notice, due to the time that has elapse in time since the original FOI
decision and the Departments previous submission.
 
The department will notify the OAIC of the outcome of such consultations and then work with
your office to establish next steps, including whether a revised decision is appropriate, or
whether the Department will make further submissions and arrange for the secure delivery of
the documents to your office.
 
Please note: the due date of 2 September 2022 is based upon the Department receiving the
consultation from PM&C in a timely manner, in the case there is further delays the Department
will make further contact with you.
 
Regards
 
 


Senior FOI Officer
Information Law team
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Legal Branch
 


 - @industry.gov.au
 
———————————————————————————————————
Department of Industry, Science & Resources | www.industry.gov.au
 
Supporting economic growth and job creation for all Australians
 
This transmission is intended only for the use of the addressee and may contain
confidential or legally privileged information. If you are not the intended recipient,
you are notified that any use or dissemination of this communication is strictly
prohibited. If you have received this transmission in error, please notify me
immediately by telephone and delete copies of this transmission together with
any attachments.
 
 
 
 


OFFICIAL
From:  [mailto: @oaic.gov.au] 
Sent: Friday, 29 July 2022 10:27 AM
To: Freedom of Information <FOI@industry.gov.au>
Subject: IC review - MR20/00424 - Rex Patrick and Department of Industry, Science and
Resources - Notice to produce information and documents under s 55U [SEC=OFFICIAL]
 
Our reference: MR20/00424
Agency reference: LEX 65378
 


Senior FOI Officer Information Law team
Legal Branch Department of Industry, Science and Resources
 
Sent by email: FOI@industry.gov.au
 
Notice to produce information and documents under s 55U
 
Dear 
As just discussed, please find attached a notice under s 55U in relation to the IC review matter of
Rex Patrick and Department of Industry, Science and Resources, MR20/00424. Please note that
the notice requires the Department’s response by 12 August 2022.
Kind regards


 | Senior Review Adviser (Legal)
Freedom of Information Regulatory Group
Office of the Australian Information Commissioner
GPO Box 5218 Sydney NSW 2001 | oaic.gov.au


| @oaic.gov.au
| | | Subscribe to OAIC net newsletter
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Notice:


The information contained in this email message and any attached files may be
confidential information, and may also be the subject of legal professional privilege. If you
are not the intended recipient any use, disclosure or copying of this email is unauthorised.
If you received this email in error, please notify the sender by contacting the department's
switchboard on 1300 488 064 during business hours (8:30am - 5pm Canberra time) and
delete all copies of this transmission together with any attachments.


Notice:


The information contained in this email message and any attached files may be
confidential information, and may also be the subject of legal professional privilege. If you
are not the intended recipient any use, disclosure or copying of this email is unauthorised.
If you received this email in error, please notify the sender by contacting the department's
switchboard on 1300 488 064 during business hours (8:30am - 5pm Canberra time) and
delete all copies of this transmission together with any attachments.


Notice:


The information contained in this email message and any attached files may be
confidential information, and may also be the subject of legal professional privilege. If you
are not the intended recipient any use, disclosure or copying of this email is unauthorised.
If you received this email in error, please notify the sender by contacting the department's
switchboard on 1300 488 064 during business hours (8:30am - 5pm Canberra time) and
delete all copies of this transmission together with any attachments.
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From:
To:
Cc: FOI@industry.gov.au; 
Subject: RE: IC review - MR20/00424 - Rex Patrick and Department of Industry, Science and Resources - Notice to


produce information and documents under s 55U [SEC=OFFICIAL] [AGSDMS-DMS.FID3628079]
Date: Monday, 26 September 2022 11:50:00 AM
Attachments: image002.png


image003.png
image004.png
image005.png


Dear 
I am emailing to confirm that I accepted safe-hand delivery of the documents at issue from


 of your office at 11.30am. We are storing the documents in our Class B container (safe).
We look forward to receiving the Department’s submissions on or before 30 September 2022.
Kind regards


   |  Senior Review Adviser (Legal)
Freedom of Information Regulatory Group
Office of the Australian Information Commissioner
GPO Box 5218 Sydney NSW 2001  |  oaic.gov.au


|  @oaic.gov.au
| | | Subscribe to OAIC net newsletter


From:  
Sent: Monday, 26 September 2022 10:17 AM
To:  < @ags.gov.au>
Cc: FOI@industry.gov.au;  < @ags.gov.au>
Subject: RE: IC review - MR20/00424 - Rex Patrick and Department of Industry, Science and
Resources - Notice to produce information and documents under s 55U [SEC=OFFICIAL]
[AGSDMS-DMS.FID3628079]


Dear 
Thank you, I will come down to the foyer and meet  at 11.30am. There is no need to call
first, I will be in the foyer at 11.30am unless I hear from you or  about changing the time.
Kind regards


   |  Senior Review Adviser (Legal)
Freedom of Information Regulatory Group
Office of the Australian Information Commissioner
GPO Box 5218 Sydney NSW 2001  |  oaic.gov.au


|  @oaic.gov.au
| | | Subscribe to OAIC net newsletter


From:  < @ags.gov.au> 
Sent: Monday, 26 September 2022 10:14 AM
To:  < @oaic.gov.au>
Cc: FOI@industry.gov.au;  < @ags.gov.au>
Subject: RE: IC review - MR20/00424 - Rex Patrick and Department of Industry, Science and
Resources - Notice to produce information and documents under s 55U [SEC=OFFICIAL]
[AGSDMS-DMS.FID3628079]
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You don't often get email from @ags.gov.au. Learn why this is important


 


CAUTION: This email originated from outside of the organisation. Do not click links or
open attachments unless you recognise the sender and know the content is safe.


 
Dear 
 
Thank you for the extension.
 


 deliver the documents to your office at 11.30 am. Should she meet you in the
foyer or should she go up to reception?
 
Kind regards


 
___________________________


Senior Executive Lawyer
Australian Government Solicitor
T 


@ags.gov.au


Find out more about AGS at http://www.ags.gov.au


Important: This message may contain confidential or legally privileged information. If you think it was
sent to you by mistake, please delete all copies and advise the sender. For the purposes of the Spam
Act 2003, this email is authorised by AGS.


 
 
From:  < @oaic.gov.au> 
Sent: Monday, 26 September 2022 8:58 AM
To:  < @ags.gov.au>
Cc: FOI@industry.gov.au
Subject: RE: IC review - MR20/00424 - Rex Patrick and Department of Industry, Science and
Resources - Notice to produce information and documents under s 55U [AGSDMS-
DMS.FID3628079] [SEC=OFFICIAL]
 


CAUTION: This email originated from outside of the organisation. Do not follow guidance, click links, or
open attachments unless you recognise the sender and know the content is safe.


 
Dear 
Thank you for your below emails. I am available today to accept safe-hand delivery of the
documents at issue. Our address is 175 Pitt Street, Sydney, and I am available today between
now and 11am, 11.30-12pm, and from 2-5pm.
In relation to the Department’s submissions, we agree to your proposed extended due date of
30 September 2022.
Kind regards
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You don't often get email from @ags.gov.au. Learn why this is important


   |  Senior Review Adviser (Legal)
Freedom of Information Regulatory Group
Office of the Australian Information Commissioner
GPO Box 5218 Sydney NSW 2001  |  oaic.gov.au


| @oaic.gov.au
| | |  Subscribe to OAIC net newsletter


 
 


From:  < @ags.gov.au> 
Sent: Sunday, 25 September 2022 5:27 PM
To:  < @oaic.gov.au>
Cc: FOI@industry.gov.au
Subject: FW: IC review - MR20/00424 - Rex Patrick and Department of Industry, Science and
Resources - Notice to produce information and documents under s 55U [SEC=OFFICIAL]
[AGSDMS-DMS.FID3628079]
 


CAUTION: This email originated from outside of the organisation. Do not click links or
open attachments unless you recognise the sender and know the content is safe.


 
Dear 
 
We apologise for the incorrect date included in the email below. We would appreciate additional
time until 30 September 2022 to provide further submissions.
 
Kind regards


 
 
___________________________


Senior Executive Lawyer
Australian Government Solicitor
T 


@ags.gov.au


Find out more about AGS at http://www.ags.gov.au


Important: This message may contain confidential or legally privileged information. If you think it was
sent to you by mistake, please delete all copies and advise the sender. For the purposes of the Spam
Act 2003, this email is authorised by AGS.


 
 


From:  
Sent: Sunday, 25 September 2022 5:16 PM
To: 'Freedom of Information' <FOI@industry.gov.au>; 
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< @oaic.gov.au>
Subject: RE: IC review - MR20/00424 - Rex Patrick and Department of Industry, Science and
Resources - Notice to produce information and documents under s 55U [SEC=OFFICIAL]
[AGSDMS-DMS.FID3628079]
 
Dear 
 
We are assisting the Department with this IC Review application.
 
We understand documents were due to be provided to the OAIC by 19 September 2022 and
apologise for the delay in responding.
 
The Department is consulting with PM&C in relation to the s 34 claims and requires additional
time to provide its submissions.
 
In the meantime, we are able to provide you with the 2 documents in issue. Due to there
classification, they must be delivered by safe hand (Kojenski is not considered adequate). We can
arrange for someone in our Sydney office to deliver the documents to you by safe hand
tomorrow. Can you please advise if you will be available to take possession of the documents
and what time would suit you please?
 
We would be grateful if further time until 23 September 2022 is granted for the Department to
provide its submissions.
 
Kind regards


 
___________________________


Senior Executive Lawyer
Australian Government Solicitor
T 


@ags.gov.au


Find out more about AGS at http://www.ags.gov.au


Important: This message may contain confidential or legally privileged information. If you think it was
sent to you by mistake, please delete all copies and advise the sender. For the purposes of the Spam
Act 2003, this email is authorised by AGS.


 
 


From: Freedom of Information <FOI@industry.gov.au> 
Sent: Monday, 19 September 2022 2:27 PM
To:  < @oaic.gov.au>; Freedom of Information <FOI@industry.gov.au>
Subject: RE: IC review - MR20/00424 - Rex Patrick and Department of Industry, Science and
Resources - Notice to produce information and documents under s 55U [SEC=OFFICIAL]
 
Dear 
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I am happy to discuss with you further, but we are experiencing delays in finalising submissions
in this matter.
 
We are in the process of outsourcing this piece of work, including the safe hand of documents
and finalising instructions necessary to inform the submissions.
 
I anticipate being able to provide an updated timeframe in the next few days but we are not in a
position to provide submissions today. Apologies for the short notice of this.
 
Please feel free to call me on  to discuss.
 
Kind regards
 


Principal Legal Counsel
Information Law Team
Legal Branch | Corporate & Digital


 | @industry.gov.au
———————————————————————————————————


Department of Industry, Science and Resources | www.industry.gov.au
 
Supporting economic growth and job creation for all Australians
 
This transmission is intended only for the use of the addressee and may contain confidential or legally
privileged information. If you are not the intended recipient, you are notified that any use or dissemination of
this communication is strictly prohibited. If you have received this transmission in error, please notify me
immediately by telephone and delete copies of this transmission together with any attachments.
 
 
 


OFFICIAL
From:  [mailto: @oaic.gov.au] 
Sent: Monday, 5 September 2022 2:43 PM
To: Freedom of Information 
Subject: RE: IC review - MR20/00424 - Rex Patrick and Department of Industry, Science and
Resources - Notice to produce information and documents under s 55U [SEC=OFFICIAL]
 
Dear 
Further to your below email of 2 September 2022, we request that the Department promptly, as
soon as possible, provide the OAIC with the unredacted documents at issue in accordance with
our s 55U notice of 29 July 2022. Please contact me to arrange safe-hand delivery of the
documents.
We also agree that the Department, by close of business on 19 September 2022, make a further
submission or revised decision within 2 weeks.
Kind regards


 | Senior Review Adviser (Legal)
Freedom of Information Regulatory Group
Office of the Australian Information Commissioner
GPO Box 5218 Sydney NSW 2001 | oaic.gov.au


| @oaic.gov.au
| | | Subscribe to OAIC net newsletter
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From:  
Sent: Friday, 2 September 2022 4:57 PM
To: Freedom of Information <FOI@industry.gov.au>
Cc: OAIC - FOI DR <foidr@oaic.gov.au>
Subject: RE: IC review - MR20/00424 - Rex Patrick and Department of Industry, Science and
Resources - Notice to produce information and documents under s 55U [SEC=OFFICIAL]
 
Dear 
Thank you for your below email. We are considering the Department’s request and will shortly
respond.
Kind regards


 | Senior Review Adviser (Legal)
Freedom of Information Regulatory Group
Office of the Australian Information Commissioner
GPO Box 5218 Sydney NSW 2001 | oaic.gov.au


| @oaic.gov.au
| | | Subscribe to OAIC net newsletter


 
 


From: Freedom of Information <FOI@industry.gov.au> 
Sent: Friday, 2 September 2022 1:19 PM
To:  < @oaic.gov.au>
Cc: Freedom of Information <FOI@industry.gov.au>; OAIC - FOI DR <foidr@oaic.gov.au>
Subject: RE: IC review - MR20/00424 - Rex Patrick and Department of Industry, Science and
Resources - Notice to produce information and documents under s 55U [SEC=OFFICIAL]
 
Your reference: MR20/00424
Agency reference: LEX 66232
 
 
Dear 
 
I refer to the emails below.
 
The Department has finalised the consultation with the Department of Prime Minister and
Cabinet. Given the nature of the documents, this consultation was extensive and has now
necessitated further internal consultation and enquiries to be undertaken, which are ongoing.
 
However, based on the consultation response, the Australian Radioactive Waste Agency has now
decided to obtain external legal advice regarding this review. This will inform their approach
moving forward, and is considered necessary to ensure that they can provide thorough and
robust submissions to your office, and generally assist in the progression of this review.
 
The Department is seeking a further 30 days from today to provide, a response to your office
regarding how this matter may be finalised or progressed.
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Regards
 
 


Senior FOI Officer
Information Law team
Legal Branch
 


 - @industry.gov.au
 
———————————————————————————————————
Department of Industry, Science & Resources | www.industry.gov.au
 
Supporting economic growth and job creation for all Australians
 
This transmission is intended only for the use of the addressee and may contain
confidential or legally privileged information. If you are not the intended recipient,
you are notified that any use or dissemination of this communication is strictly
prohibited. If you have received this transmission in error, please notify me
immediately by telephone and delete copies of this transmission together with
any attachments.
 
 
 


OFFICIAL
From:  [mailto: @oaic.gov.au] 
Sent: Thursday, 4 August 2022 10:10 AM
To: Freedom of Information 
Subject: RE: IC review - MR20/00424 - Rex Patrick and Department of Industry, Science and
Resources - Notice to produce information and documents under s 55U [SEC=OFFICIAL]
 
Dear 
Thank you for your below email. We agree that the Department advise us by 2 September 2022
of the outcome of its proposed consultation with the Department of Prime Minister and Cabinet
and Australian Radioactive Waste Agency. We will then discuss the next step in the IC review,
whether a revised decision or further submissions and the delivery of the documents at issue.
Accordingly, we do not require the Department to comply with our s 55U notice of 29 July 2022
by 12 August 2022.
Kind regards


 | Senior Review Adviser (Legal)
Freedom of Information Regulatory Group
Office of the Australian Information Commissioner
GPO Box 5218 Sydney NSW 2001 | oaic.gov.au


| @oaic.gov.au
| | | Subscribe to OAIC net newsletter


 
 


From: Freedom of Information <FOI@industry.gov.au> 
Sent: Wednesday, 3 August 2022 6:07 PM
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To:  < @oaic.gov.au>
Cc: Freedom of Information <FOI@industry.gov.au>
Subject: RE: IC review - MR20/00424 - Rex Patrick and Department of Industry, Science and
Resources - Notice to produce information and documents under s 55U [SEC=OFFICIAL]
 
Your reference: MR20/00424
Agency reference: LEX 66232
 
Dear 
 
Thank you for your time on the phone today.
 
As discussed the Department is seeking to reply to the OAIC by 2 September 2022. During this
period the Department will conduct further consultation with PM&C and the Australian
Radioactive Waste Agency to establish if there is any changes to the status of the documents
subject to this production notice, due to the time that has elapse in time since the original FOI
decision and the Departments previous submission.
 
The department will notify the OAIC of the outcome of such consultations and then work with
your office to establish next steps, including whether a revised decision is appropriate, or
whether the Department will make further submissions and arrange for the secure delivery of
the documents to your office.
 
Please note: the due date of 2 September 2022 is based upon the Department receiving the
consultation from PM&C in a timely manner, in the case there is further delays the Department
will make further contact with you.
 
Regards
 
 


Senior FOI Officer
Information Law team
Legal Branch
 


 - @industry.gov.au
 
———————————————————————————————————
Department of Industry, Science & Resources | www.industry.gov.au
 
Supporting economic growth and job creation for all Australians
 
This transmission is intended only for the use of the addressee and may contain
confidential or legally privileged information. If you are not the intended recipient,
you are notified that any use or dissemination of this communication is strictly
prohibited. If you have received this transmission in error, please notify me
immediately by telephone and delete copies of this transmission together with
any attachments.
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OFFICIAL
From:  [mailto: @oaic.gov.au] 
Sent: Friday, 29 July 2022 10:27 AM
To: Freedom of Information <FOI@industry.gov.au>
Subject: IC review - MR20/00424 - Rex Patrick and Department of Industry, Science and
Resources - Notice to produce information and documents under s 55U [SEC=OFFICIAL]
 
Our reference: MR20/00424
Agency reference: LEX 65378
 


Senior FOI Officer Information Law team
Legal Branch Department of Industry, Science and Resources
 
Sent by email: FOI@industry.gov.au
 
Notice to produce information and documents under s 55U
 
Dear 
As just discussed, please find attached a notice under s 55U in relation to the IC review matter of
Rex Patrick and Department of Industry, Science and Resources, MR20/00424. Please note that
the notice requires the Department’s response by 12 August 2022.
Kind regards


 | Senior Review Adviser (Legal)
Freedom of Information Regulatory Group
Office of the Australian Information Commissioner
GPO Box 5218 Sydney NSW 2001 | oaic.gov.au


| @oaic.gov.au
| | | Subscribe to OAIC net newsletter


 
 


Notice:


The information contained in this email message and any attached files may be
confidential information, and may also be the subject of legal professional privilege. If you
are not the intended recipient any use, disclosure or copying of this email is unauthorised.
If you received this email in error, please notify the sender by contacting the department's
switchboard on 1300 488 064 during business hours (8:30am - 5pm Canberra time) and
delete all copies of this transmission together with any attachments.


Notice:


The information contained in this email message and any attached files may be
confidential information, and may also be the subject of legal professional privilege. If you
are not the intended recipient any use, disclosure or copying of this email is unauthorised.
If you received this email in error, please notify the sender by contacting the department's
switchboard on 1300 488 064 during business hours (8:30am - 5pm Canberra time) and
delete all copies of this transmission together with any attachments.
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Notice:


The information contained in this email message and any attached files may be
confidential information, and may also be the subject of legal professional privilege. If you
are not the intended recipient any use, disclosure or copying of this email is unauthorised.
If you received this email in error, please notify the sender by contacting the department's
switchboard on 1300 488 064 during business hours (8:30am - 5pm Canberra time) and
delete all copies of this transmission together with any attachments.


Notice:


The information contained in this email message and any attached files may be
confidential information, and may also be the subject of legal professional privilege. If you
are not the intended recipient any use, disclosure or copying of this email is unauthorised.
If you received this email in error, please notify the sender by contacting the department's
switchboard on 1300 488 064 during business hours (8:30am - 5pm Canberra time) and
delete all copies of this transmission together with any attachments.


 
If you have received this transmission in error please notify us immediately by return e-mail and
delete all copies. If this e-mail or any attachments have been sent to you in error, that error does
not constitute waiver of any confidentiality, privilege or copyright in respect of information in the
e-mail or attachments.
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From:
To:
Cc: FOI@industry.gov.au
Subject: IC review - MR20/00424 - Rex Patrick and Department of Industry, Science and Resources
Date: Thursday, 2 March 2023 4:42:00 PM
Attachments: image001.jpg


image002.png
image003.png
image004.png
image005.png


Our ref: MR20/00424
Agency ref: LEX 65378
Dear 
Further to our discussions of 24 and 28 February 2023, and my voicemail of earlier this
afternoon, I am emailing to advise that we are not agreeable to giving a 4-week extension of
time for the Department’s submissions in this matter, and we request those submissions as soon
as possible.
We have reached that view in light of the time that the Department has had to provide
submissions in this matter, and we consider that the Department has not given a sufficient
explanation of why a further 4 weeks are required.
If you wish to discuss, or provide further reasons for requesting an extension of time, please
contact me.
Kind regards


 |  Senior Review Adviser (Legal)
Freedom of Information Regulatory Group
Office of the Australian Information Commissioner
GPO Box 5218 Sydney NSW 2001  |  oaic.gov.au


|  @oaic.gov.au
| | | Subscribe to OAIC net newsletter
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MR20/00613 02-Mar-2023 5:27 PM


Title
Patrick, Rex | DOT - Department of the Treasury
Receipt Details
File Type: Access Refusal Received Date: 26-Jun-2020 3:26 PM
Case Type: Prepare Review Received By:
How Received: Registered Date: 26-Jun-2020 3:26 PM
Owned By: FOI - IC reviews -


Reviews
Registered By: FOI - IC reviews -


Reviews
Case Details
Stage: Allocation
How Received: Email
Validation: Valid
Sensitivity: Member of Parliament
File Security: OFFICIAL
Agency Reference 
Number:


FOI 2706


Primary Client Group: Individual
Parent Case Entity 
Code:


IC Review


Respondent Client 
Group:


Agency


Case PrimaryPerson: Patrick, Rex
Case Respondent: DOT - Department of the Treasury
Assessor Note: [Cat 5.2] s 34; s 54Z in; A subs in
Retention Class: OAIC RA 61986 (D2)
IC Review Case Type: Primary
Deemed decision: No
Previous Case Owner 
ID:


125293


Ready to draft 
decision:


No


Case Parties - 3
Applicant Client: Patrick, Rex
Respondent Client: DOT - Department of the Treasury
Respondent Contact: FOI Contact Officer
Summary
Request: Treasury modelling and/or assessments of the economic impacts of COVID 19 outbreak 
provided by the Treasury on the following dates...


Decision under review: Original Decision dated 22 June 2020 - 11 submissions found with scope of 
request access refused in full under exemptions ss 34(1)(c) and (3).
Number of documents at issue: 11
Scope of review: Applicant seeks review of exemption s 34.
Post triage notes: 
Commence review; send opening letters.
Hybrid opening letter to A: Confirm scope of review. Include procedural fairness step (see Documents 
tab)
Hybrid opening letter to R: Request processing documentation including evidence which supports 
exemption contentions under s 34, which may include consultation within relevant line areas and 
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agencies and/or affidavit. Include procedural fairness step (see Documents tab)
Refer matter to Significant and Systemic Team.
Review adviser notes: Consider whether documents at issue are required under s 55U. 
Consider application of the following case re ss 34(1)(c) and (3): Jackson Gothe-Snape and Services 
Australia (Freedom of information) [2020] AICmr 19 (1 June 2020). 


 (28.07.2020)/RA 29.7.2020
Actions - 25 (4 Open, 21 Completed)
Action Owner Due Completed
Record case details 
and attach docs (MR 
REG)


30-Jun-2020 26-Jun-2020


Send 
Acknowledgement 
Letter (MR REG)


30-Jun-2020 26-Jun-2020


Move to Triage basket 
(MR REG)


29-Jun-2020 26-Jun-2020


Allocate to Triage 
Officer (MR TR)


FOI - Triage 29-Jun-2020 26-Jun-2020, 


Conduct Triage (MR 
TR)


29-Jun-2020 26-Jun-2020: Mail Assessment


Decide Path (MR MA) FOI - IC 
reviews -
Assessment


29-Jun-2020 29-Jul-2020, Ago, Rocelle: 54Z -
Conduct Review


Request: Treasury modelling and/or assessments of the economic impacts of COVID 19 outbreak 
provided by the Treasury on the following dates... Decision under review: Original Decision dated 22 June 
2020 - 11 submissions found with scope of request access refused in full under exemptions ss 34(1)(c) 
and (3). Number of documents at issue: 11 Scope of review: Applicant seeks review of exemption s 34. 
Post triage notes: Commence review; send opening letters. Hybrid opening letter to A: Confirm scope of 
review. Include procedural fairness step (see Documents tab) Hybrid opening letter to R: Request 
processing documentation including evidence which supports exemption contentions under s 34, which 
may include consultation within relevant line areas and agencies and/or affidavit. Include procedural 
fairness step (see Documents tab) Refer matter to Significant and Systemic Team. Review adviser notes: 
Consider whether documents at issue are required under s 55U. Consider application of the following 
case re ss 34(1)(c) and (3): Jackson Gothe-Snape and Services Australia (Freedom of information) [2020] 
AICmr 19 (1 June 2020).  (28.07.2020)/RA 29.7.2020 


File Note Ago, Rocelle 29-Jul-2020 29-Jul-2020
Hi Rocelle I have prepared a draft assessment on the basis that it may be efficient to provide a Hybrid s 
54Z to R/Hybrid opening letter to A by including a procedural fairness step and highlighting matters at 
issue in the request for submissions/evidence from both parties relevant to the IC’s consideration of the 
application of the Cabinet documents exemption (s 34) of the FOI Act. Thanks (28/7)


Move to Allocation –
Review (MR MA)


FOI - IC 
reviews -
Assessment


30-Jul-2020 29-Jul-2020, Ago, Rocelle


Ownership Reassigned Ago, Rocelle 29-Jul-2020 29-Jul-2020
Assigned to 'FOI - IC reviews - Post Triage' by 'Ago, Rocelle'


Allocate Review (MR 
RF)


FOI - IC 
reviews -
Reviews


30-Jul-2020


zMR-013 - 54Z 
Decision to review 
Notification to 
Applicant Access 


FOI - IC 
reviews - Post 
Triage


04-Aug-2020 03-Aug-2020, 


Page 2 of 7Patrick, Rex | DOT - Department of the Treasury


2/03/2023about:blank


458







Refusal
zMR-045 - 54Z 
Decision to Review 
Letter to Respondent


FOI - IC 
reviews - Post 
Triage


04-Aug-2020 03-Aug-2020, 


Ownership Reassigned 03-Aug-2020 03-Aug-2020


Reassigned from 'FOI - IC reviews - Post Triage' to 'FOI - IC reviews - ER' by ' '


File Note 02-Sep-2020 02-Oct-2020
Hi  Subs in from A. I am not sure if you need to review these but just flagging. R's subs are due on 
8/9/20 Thanks,  (01/09/20)


File Note 01-Oct-2020 02-Oct-2020
Hi , 54Z responses for your review. Thanks  30.9.20


Ownership Reassigned 02-Oct-2020 02-Oct-2020
Reassigned from 'FOI - IC reviews - ER' to 'FOI - IC reviews - Significant and Systemic' by ' '


Exempt Material FOI - IC 
reviews -
Reviews


18-Oct-2030


Exempt material contained in Attachments B, C and D to the R's s54Z respone.


File Note 07-Apr-2022
Hi  Please see my comments on the s.55U draft for MR20/00612 - same comments apply here. 
thanks  6/4/22 Hi , Please see draft s 55U notice on Resolve for review.  ---------------
------------------------------------ Hi , can you please prepare a s.55U notice requesting the Cabinet 
material for this matter (some material is already on Resolve). Please request via Kojensi.  6/4/22


Await Clearance -
Assistant Director


07-Jun-2022 31-May-2022


Hi , I've cleared and signed the s 55U - please send. thanks  31/5/22 -----------------------------
--------------------------------- Dear , I've just briefly updated the draft s 55U on this file, for your 
consideration, e.g. whether appropriate to send at this stage, as discussed.  31/05/2022 


Await response -
Respondent or Rep


22-Jun-2022 18-Aug-2022


Response to s 55U notice due 22 Jun 2022. , 31/05/2022


Await Clearance -
Assistant Director


Ago, Rocelle 10-Jun-2022 13-Jul-2022


Dear Rocelle, please find attached to Resolve an email of today from the R, relating to this matter which 
is the subject of Senator Patrick's litigation, and 3 other matters.  and I have considered how to 
respond, and I have drafted a proposed response in an email to the R (Word document saved to Resolve 
today) for your consideration.  03/06/2022


Phone call -
Respondent or Rep


FOI - IC 
reviews -
Significant and 
Systemic


21-Jun-2022 20-Jun-2022, 


 of the R rang and asked what level we are on in terms of the safe-hand delivery. I 
advised level 10, but in practice, the delivery person will not be able to come up to level 10. I suggested 
that  give the delivery person my mobile and work number, and they can call me from our lobby, 
and I will come down and collect the documents from them. I provided my mobile number, and 
has my work number.  asked whether we had put the R's table in their recent email to Senator 
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Patrick and asked us if he even wants those IC reviews, they do not want to do a lot of work on them if 
he doesn't. I advised that at this stage, we have not discussed the table with Senator Patrick, but we are 
pressing for the R's response to our s 55U notice;  advised that he understood and will respond, 
but still wants to know whether Senator Patrick wants to proceed; I advised that  could confirm 
that he presses that question by email when he provides the s 55U material. noted that the R will 
send 9 of the documents, and PMC will send 2 of the documents - due to the change of government, the 
R does not have those 2 documents and the PMC will send them directly to us.  asked when I am 
available to accept the safe-hand delivery and I advised that I just need a day's notice and I will make 
sure I am in the office and not working from home that day.  20/06/2022


Phone call -
Respondent or Rep


FOI - IC 
reviews -
Significant and 
Systemic


24-Jun-2022 23-Jun-2022, 


 of the R rang, advised she works with  of the R, advised that she has asked the 
mail room to deliver documents by safe hand as requested by us and they hope to mail them tomorrow 
but they have a high demand and may have to mail them on Monday.  advised of the same in 
relation to another matter, .  23/06/2022


Exempt Material FOI - IC 
reviews -
Reviews


21-Jun-2032


 accepted safe-hand delivery of documents and gave them to me in the office; documents 
in printed, paper form, stored in sleeve in safe.  24/06/2022


Ownership Reassigned Ago, Rocelle 17-Feb-2023 17-Feb-2023
Assigned to 'FOI - IC reviews - Reviews' by 'Ago, Rocelle'


Documents - 59
Title Date Added By
Re: IC review of Treasury Decision 2706 26-Jun-2020 11:42 AM
OAIC(Treasury) 26 June 2020, MV.pdf 26-Jun-2020 3:30 PM
FOI 2706 decision letter - signed.pdf 26-Jun-2020 3:30 PM
RE: IC review of Treasury Decision 2706 
[SEC=OFFICIAL]


26-Jun-2020 3:34 PM


Procedural fairness step MR20-00613.docx 28-Jul-2020 2:31 PM
Decision to Review Notification Letter to Applicant 
- Maximilian Verlato


03-Aug-2020 3:56 PM


MR20/00613 - Your application for Information 
Commissioner review of Department of the 
Treasury’s decision [SEC=OFFICIAL]


03-Aug-2020 4:11 PM


54Z Notification Letter - FOI 03-Aug-2020 4:17 PM
MR20/00613 - Notice of IC review and request for 
documents [SEC=OFFICIAL]


03-Aug-2020 4:33 PM


FW: 54Z EOT: MR20/00612, MR20/00613 and 
MR20/00615 [SEC=OFFICIAL]


27-Aug-2020 9:12 AM


RE: Senator's IC Matters: ; 
MR20/00291; MR20/00544; MR20/00610; 
MR20/00612; MR20/00613; MR20/00615; 
MR19/00437 [SEC=OFFICIAL]


20-Aug-2020 11:50 AM


MR20/00612, MR20/00613 and MR20/0061 -
request for extension of time [SEC=OFFICIAL]


21-Aug-2020 12:27 PM


RE: MR20/00612, MR20/00613 and MR20/0061 -
request for extension of time [SEC=OFFICIAL]


31-Aug-2020 11:37 AM
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RE: [for consideration] 54Z EOT: MR20/00612, 
MR20/00613 and MR20/00615 [SEC=OFFICIAL]


28-Aug-2020 3:06 PM


MR20/00613 31-Aug-2020 10:34 PM
OAIC (Treasury) 31 August 2020 RP.pdf 01-Sep-2020 4:20 PM
EOT - DOT & Senator Rex Patrick [SEC=OFFICIAL] 04-Sep-2020 3:33 PM
MR20/00613 - request for further extension of 
time [SEC=OFFICIAL]


03-Sep-2020 6:12 PM


RE: MR20/00613 - request for further extension of 
time [SEC=OFFICIAL]


17-Sep-2020 11:52 AM


RE: MR20/00613 - Treasury submissions [FOI 
2706] [SEC=OFFICIAL]


29-Sep-2020 11:42 AM


Letter to OAIC MR20-00613 FOI 2706 - 29 Sept 
2020.pdf


30-Sep-2020 2:46 PM


Attachment A - 2020 05 23 FOI request.pdf 30-Sep-2020 2:46 PM
Attachment B - CONFIDENTIAL TSY consult to 
PMC 4 June 2020_R.pdf


30-Sep-2020 2:46 PM


Attachment C - CONFIDENTIAL PMC response to 
TSY consult 17 June 2020.pdf


30-Sep-2020 2:46 PM


Attachment D - CONFIDENTIAL submissions to 
OAIC - 29 Sept 2020.pdf


30-Sep-2020 2:47 PM


RE: MR20/00613 - Treasury submissions [FOI 
2706] [SEC=OFFICIAL]


02-Oct-2020 10:10 AM


RE: MR20/00613 - Treasury submissions [FOI 
2706] [Rex Patrick] [SEC=OFFICIAL]


02-Oct-2020 11:17 AM


Update on IC Matters SECUNOFFICIAL.msg 12-Jan-2021 5:20 PM
Notification of proceedings | VID519/2021 -
Senator Rex Patrick v Australian Information 
Commissioner: IC review application MR20/00610, 
MR20/00612, MR20/00613, MR20/00615 
[SEC=OFFICIAL]


04-Nov-2021 5:17 PM


Information Commissioner reviews - Senator Rex 
Patrick and Department of the Treasury 
MR20/00612, MR20/00613, MR20/00615 
[SEC=OFFICIAL]


21-Dec-2021 4:22 PM


RE: Kojensi acknowledgement - IC reviews -
Senator Patrick and Treasury MR20/00612, 
MR20/00613, MR20/00615 [IC FOI 2672, 2706, 
2704] [SEC=OFFICIAL]


22-Dec-2021 3:41 PM


RE: Kojensi acknowledgement - IC reviews -
Senator Patrick and Treasury MR20/00612, 
MR20/00613, MR20/00615 [IC FOI 2672, 2706, 
2704] [SEC=OFFICIAL]


23-Dec-2021 11:22 AM


FW: CM: Approved-Kojensi -GOV SaaS solution 
Authority to Operate SEC=OFFICIAL function is 
not defined!


01-Apr-2022 3:16 PM


FW: CM: Approved-Kojensi -GOV SaaS solution 
Authority to Operate - Treasury SEC=OFFICIAL 
function is not defined!


05-Apr-2022 12:23 PM


s 55U Notice - 613.docx 06-Apr-2022 2:46 PM
RE: Kojensi acknowledgement - IC reviews -
Senator Patrick and Treasury MR20/00612, 
MR20/00613, MR20/00615 [IC FOI 2672, 2706, 
2704] [SEC=OFFICIAL]


06-Apr-2022 3:59 PM


RE: Kojensi acknowledgement - IC reviews - 07-Apr-2022 12:15 PM
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Senator Patrick and Treasury MR20/00612, 
MR20/00613, MR20/00615 [IC FOI 2672, 2706, 
2704] [SEC=OFFICIAL]
RE: Kojensi acknowledgement - IC reviews -
Senator Patrick and Treasury MR20/00612, 
MR20/00613, MR20/00615 [IC FOI 2672, 2706, 
2704] [SEC=OFFICIAL]


07-Apr-2022 2:09 PM


RE: CM: Approved-Kojensi -GOV SaaS solution 
Authority to Operate SEC=OFFICIAL function is 
not defined!


07-Apr-2022 1:27 PM


RE: Kojensi acknowledgement - IC reviews -
Senator Patrick and Treasury MR20/00612, 
MR20/00613, MR20/00615 [IC FOI 2672, 2706, 
2704] [SEC=OFFICIAL]


20-Apr-2022 12:06 PM


TSY response: Kojensi acknowledgement - IC 
reviews - Senator Patrick and Treasury 
MR20/00612, MR20/00613, MR20/00615 [IC FOI 
2672, 2706, 2704] SEC=OFFICIAL function is not 
defined!


20-Apr-2022 12:26 PM


IC review - MR20/00613 - Notice to produce 
information and documents under s 55U


31-May-2022 4:36 PM


TSY acknowledgement: IC review (Senator Rex 
Patrick) - MR20/00613 - Notice to produce 
information and documents under s 55U [FOI 
2706] SEC=OFFICIAL function is not defined!


03-Jun-2022 10:56 AM


2022-06-03 - DRAFT email to R.docx 03-Jun-2022 3:44 PM
RE: TSY acknowledgement: IC review (Senator 
Rex Patrick) - MR20/00613 - Notice to produce 
information and documents under s 55U [FOI 
2706] SEC=OFFICIAL function is not defined!


08-Jun-2022 10:23 AM


TSY document delivery query re s 55U notice: IC 
review (Senator Rex Patrick) - MR20/00613 [FOI 
2706] SEC=OFFICIAL function is not defined!


20-Jun-2022 1:56 PM


RE: TSY document delivery query re s 55U notice: 
IC review (Senator Rex Patrick) - MR20/00613 
[FOI 2706] SEC=OFFICIAL function is not defined!


20-Jun-2022 2:46 PM


RE: TSY document delivery query re s 55U notice: 
IC review (Senator Rex Patrick) - MR20/00613 
[FOI 2706] [SEC=OFFICIAL]


20-Jun-2022 4:58 PM


RE: TSY document delivery query re s 55U notice: 
IC review (Senator Rex Patrick) - MR20/00613 
[FOI 2706] [SEC=OFFICIAL]


20-Jun-2022 5:15 PM


RE: TSY document delivery query re s 55U notice: 
IC review (Senator Rex Patrick) - MR20/00613 
[FOI 2706] [SEC=OFFICIAL]


21-Jun-2022 8:04 AM


RE: TSY document delivery query re s 55U notice: 
IC review (Senator Rex Patrick) - MR20/00613 
[FOI 2706] [SEC=OFFICIAL]


20-Jun-2022 5:36 PM


FW: MR20/00923 - Your IC review regarding the 
Department of Industry, Science, Energy and 
Resources [SEC=OFFICIAL]


22-Jun-2022 3:00 PM


Departmental Scan 24062022_1118368 
.pdf


24-Jun-2022 2:37 PM


RE: TSY document delivery query re s 55U notice: 
IC review (Senator Rex Patrick) - MR20/00613 
[FOI 2706] [SEC=OFFICIAL]


24-Jun-2022 2:37 PM
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RE: TSY document delivery query re s 55U notice: 
IC review (Senator Rex Patrick) - MR20/00613 
[FOI 2706] [SEC=OFFICIAL]


24-Jun-2022 2:56 PM


Re: Summary of cases [SEC=OFFICIAL] 21-Feb-2023 12:37 PM
RE: Summary of cases [SEC=OFFICIAL] 21-Feb-2023 2:44 PM
Re: Summary of cases [SEC=OFFICIAL] 21-Feb-2023 2:53 PM
Kojensi acknowledgement - IC reviews - Senator 
Patrick and Treasury MR20/00612, MR20/00613, 
MR20/00615 [IC FOI 2672, 2706, 2704] 
[SEC=OFFICIAL]


22-Dec-2021 10:11 AM  


Cross References - 1
Case Comments
LEG21/00084


Page 7 of 7Patrick, Rex | DOT - Department of the Treasury


2/03/2023about:blank
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RE: MR20/00612, MR20/00613 and MR20/0061 - request for extension
of time [SEC=OFFICIAL]


From: FOIDR <"/o=exchangelabs/ou=exchange administrative group
(fydibohf23spdlt)/cn=recipients/cn=f191fbf03e584d30ad52a72ea2b90b18- ">


To: " " < @treasury.gov.au>
Cc: foi@treasury.gov.au
Date: Mon, 31 Aug 2020 11:37:41 +1000


Dear 


Thank you for your email. I apologise for the delay in providing you with a response.


On the basis of the reasons provided, an extension of time to 8 September 2020 to provide a response to the s 54Z
notices in MR20/00612, MR 20/00613 and MR20/00615 is approved.


Referral of these matters to the AAT


The Information Commissioner has the power to decide not to undertake an IC review under s 54W(b) of the Freedom of
Information Act 1982 (FOI Act) to allow a review applicant to apply directly to the Administrative Appeals Tribunal (AAT)
for review of an FOI decision. The power under s 54W(b) is available where the interests of the administration of the FOI
Act make it desirable that the IC reviewable decision be considered by the AAT, rather than the OAIC.


Paragraph [10.88] of the FOI Guidelines provides:


The Information Commissioner can decline to undertake a review if satisfied ‘that the interests of the
administration of the [FOI] Act make it desirable’ that the AAT consider the review application (s 54W(b)). It is
intended that the Commissioner will resolve most applications. Circumstances in which the Commissioner may
decide that it is desirable for the AAT to consider a matter instead of the Commissioner continuing with the IC
review include:


· the IC review is linked to ongoing proceedings before the AAT or a court


· there is an apparent inconsistency between earlier IC review decisions and AAT
decisions


· IC review decision is likely to be taken on appeal to the AAT on a disputed issue of fact,
and


· the FOI request under review is complex or voluminous, resolving the IC review matter
would require a substantial allocation of OAIC resources, and the matter could more
appropriately be handled through the procedures of the AAT.


I would be grateful if the Department could indicate in its submissions whether it has any objections to these three IC
review matters being finalised under s 54W(b) of the FOI Act to allow Senator Rex Patrick to seek review in the AAT.


Should you wish to discuss any of the above, please do not hesitate to contact me on 


Kind regards


  |  Assistant Director (A/g)
Freedom of Information Dispute Resolution
Office of the Australian Information Commissioner
GPO Box 5218 Sydney NSW 2001  |  oaic.gov.au


|   foidr@oaic.gov.au
| | | Subscribe to OAICnet newsletter


From: @TREASURY.GOV.AU> 
Sent: Friday, 21 August 2020 12:28 PM
To: FOIDR <foidr@oaic.gov.au>


 Cc: FOI <FOI@TREASURY.GOV.AU>
 Subject: MR20/00612, MR20/00613 and MR20/0061 - request for extension of time [SEC=OFFICIAL]
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CAUTION: This email originated from outside of the organization. Do not click links or open attachments unless you
recognise the sender and know the content is safe.


OFFICIAL


Dear 


I am wri�ng to request an extension of �me for the Treasury to respond to the s 54Z no�ces in MR20/00612, MR
20/00613 and MR20/00615. I would be grateful for an addi�onal two weeks to respond. Some further �me will allow us
to improve the quality of our assistance to your office in resolving the ma�ers.


Our principal reason for this request is that many ma�ers are taking longer to organise and se�le posi�ons on with our
changed work arrangements due to COVID-19.  Treasury staff are spli�ng their �me between working in the office and
working from home, which affects our efficiency.  We are o�en working from electronic versions of document sets, the
relevant no�ces and the material we are preparing in response to the submission, which o�en makes the work slower.
Also, all our other work is similarly affected by these considera�ons. General Counsel’s unit, responsible for taking
instruc�ons and developing our response in these ma�ers, is responsible for the FOI work of the Treasury, as well as
privacy, and a range of general legal issues.  None of this work has become less (or less urgent) in these unusual �mes.


These ma�ers concern the applica�on of excep�ons under s 34 of the FOI Act. We are consul�ng with our colleagues at
the Department of Prime Minister and Cabinet. That consulta�on is taking some �me to conclude, for similar reasons as
those outlined above.


I would be grateful of you would let me know as soon as you reasonably can whether you are agreeable to extensions of
�me in these ma�ers.


Kind regards


Deputy General Counsel
General Counsel’s Unit
Law Design Office
The Treasury, Langton Crescent, Parkes ACT 2600
Phone:  or  
www.treasury.gov.au
Working from home Mondays, Tuesdays and alternate Wednesdays


OFFICIAL


Please Note: The information contained in this e-mail message and any attached files may be confidential information and
may also be the subject of legal professional privilege.  If you are not the intended recipient, any use, disclosure or
copying of this e-mail is unauthorised.  If you have received this e-mail by error please notify the sender immediately by
reply e-mail and delete all copies of this transmission together with any attachments.


465



https://aus01.safelinks.protection.outlook.com/?url=http%3A%2F%2Fwww.treasury.gov.au%2F&data=01%7C01%7Cfoidr%40oaic.gov.au%7Cf842acf0f594459a10b008d84579d02a%7Cea4cdebd454f4218919b7adc32bf1549%7C1&sdata=6bePCF1nkXvAA2GJQGxowd400dAu6oAyuPShyUkLyo4%3D&reserved=0










 


Langton Crescent, PARKES ACT 2600, AUSTRALIA 
P: 61 2 6263 2800  
www.treasury.gov.au 


29 September 2020 


FOI ref: 2706 
MR20/00613 


Review Adviser (Legal) 
Freedom of Information 
Office of the Australian Information Commissioner 
By email: FOIDR@oaic.gov.au 


Dear


IC review MR20/00613 


I refer to your letter of 3 August 2020 in relation to an application for Information Commissioner review by 
Senator Rex Patrick concerning my decision of 22 June 2020. 


I am an authorised decision maker under section 23 of the Act and made the original decision in this 
matter. This letter includes my open and confidential submissions in relation to the matter. 


Response to request for information 


In relation to your request for production of documents, I provide the following: 


• Senator Patrick’s FOI request of 23 May 2020 including its attachment (an answer to a Question
on Notice) is Attachment A.


• The Treasury consulted with the Department of Prime Minister and Cabinet (PM&C) at the email
address foi@pmc.gov.au. The Treasury’s consultation email of 4 June and its attachment is
Attachment B. The response from PM&C is Attachment C.


o The Cabinet references and other sensitive Cabinet information has been redacted from
this correspondence at the request of PM&C.


o Along with my enquiries of departmental officers, Attachments B and C may be
understood as evidence that I relied on to conclude that the information was properly
exempt under sections 34(1)(c) and 34(3) and that none of the exceptions in sections
34(4)-(6) applied.


 My confidential submissions in addition to my open submissions below are at Attachment D. After
further consultation concerning the confidential submissions, PM&C has confirmed that they are of
the view that all of the documents in question can sustain a cabinet exemption. Attachments B, C
and D are provided on the assumption that they will not be provided to Senator Patrick.
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There were no third party consultations pursuant to sections 15(7), 26A, 27 or 27A of the FOI Act. No 
notices have been issued pursuant to section 54P of the FOI Act. 


Submissions 


I make the following submissions in support of my decision, acknowledging that the relevant documents 
are not provided for the Commissioner’s review at this time pursuant to section 55U of the Freedom of 
Information Act 1982 (the FOI Act). 


The request 


On 23 May 2020, Senator Patrick sought access under the FOI Act to the following: 


Treasury modelling and/or assessments of the economic impacts of the Novel Coronavirus 
(COVID-19) outbreak provided by Treasury on the following dates: 


3-6 February 2020
13 February 2020
21 February
3 March 2020
11 March 2020
17 March 2020
18 March 2020
21 March 2020
27 March 2020
8 April 2020 and
9 April 2020.


Decision 


As set out in my decision of 22 June 2020, the 11 documents in scope of this request were all Ministerial 
submissions provided to the Treasurer on the dates set out in Senator Patrick’s request. During the period 
of February, March and April 2020, the Treasury was providing the Treasurer with information about 
economic conditions in Australia on a regular basis, in the context of a series of Cabinet meetings during 
this time, in which decisions were taken in relation to the Government’s response to the COVID-19 
epidemic. After taking advice from the Department of the Prime Minister and Cabinet, I exempted all 11 
documents from release under sections 34(1(c) and 34(3) of the FOI Act.  


Section 34 – Cabinet documents 


For the purposes of section 34(1)(c), each document (1 to 11) was prepared with the dominant purpose of 
briefing the Treasurer and providing information and advice in connection with (for the purposes of section 
34(1)(a)) Cabinet consideration of the COVID-19 pandemic and the Government’s economic response. Their 
dominant purpose was to support this process and remained the dominant purpose on each date when 
each respective document was created.1  


1 Nick Xenophon and Department of Defence [2016] AICmr 14 at [13] 
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The Treasury’s consultation response from the Department of the Prime Minister and Cabinet (confidential 
Attachment C) includes specific references to Cabinet records which support this contention. In this 
respect, I note the Commissioner’s previous acceptance of material of this nature as being properly 
exempt.2  


In relation to the s 34(3) exemption, while some of the decisions of the Cabinet have been announced, the 
existence of the particular deliberations as reflected in documents 1-11 has not been publicly disclosed. I 
acknowledge that the publicly disclosed fact that cabinet deliberations had taken place would exclude the 
application of the exemption under s 34(3) to the relevant material3 and that release of material to which 
section 34(3) did not apply would necessarily release material that was part of the deliberations of Cabinet 
in coming to those decisions.  


I have reviewed the Cabinet records of a series of Cabinet decisions of that time and have made enquiry of 
departmental officers concerning official disclosures by the Government of information relating to the 
subject matter of this request. This has included examination for the period 1 February to 5 May 2020 of all 
Ministerial Statements and COVID-19-related Questions Without Notice recorded in Hansard, examination 
of 136 media releases, press conferences and interview transcripts by the Prime Minister, and examination 
of 98 media releases, press conferences and interview transcripts by the Treasurer. I am satisfied that there 
is material in the relevant documents which Cabinet has considered and the existence of those 
deliberations has not been officially disclosed in the Government’s COVID-19 response.  


Section 34 exceptions 


The exceptions set out in subsections 34(4) to 34(6) do not apply. None of the documents are attached to a 
Cabinet submission (section 34(4)), nor do they constitute an official record a Cabinet decision (section 
34(5)).  


For the purposes of section 34(6), the FOI Guidelines provide that purely factual material includes material 
such as statistical data, surveys and factual studies and that a conclusion involving opinion or judgement is 
not purely factual material.4 As an example, the FOI Guidelines provide that a projection or prediction of a 
future event would not usually be considered purely factual.5 This applies to documents 1 to 11. Any such 
information in the documents is included as context and background to the information, recommendations 
and advice given by the Treasury to the Treasurer with the intention that such information be made 
available to support any contribution the Treasurer may care to make to Cabinet discussions. As such, they 
do not comprise purely factual matter and the qualifications in sections 34(6)(a) and (b) are therefore  not 
relevant to this IC review.  


As no exceptions apply, including the official disclosure exception under section 34(3), I submit that the 
Commissioner may therefore be satisfied that documents 1-11 are exempt in full under section 34(1)(c), 
and exempt in part under section 34(3) of the FOI Act.  


                                                           


2 Philip Morris Ltd and IP Australia [2014] AICmr 28 at [11]-[12] 
3 Jackson Gothe-Snape and Services Australia [2020] AICmr at [72] 
4 FOI Guidelines at [5.77] 
5 Ibid. 
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Section 47C – deliberative material 


Although I consider that my decision is supported by the exemptions under section 34, I take this 
opportunity to also raise the exemption under section 47C to assist the Commissioner in reaching the 
correct or preferable decision in this matter.  


All of the documents comprise the Treasury’s analysis and advice to the Treasurer in the administration of 
his portfolio responsibility for the Australian economy. They are clearly deliberative, and created for a 
deliberative purpose, for the purposes of section 47C of the FOI Act. Documents 1 to 11 are therefore 
conditionally exempt under section 47C of the FOI Act. 


Public interest 


Conditionally exempt material must be released unless doing so would be contrary to the public interest.6 
While I acknowledge that disclosure of the relevant material would promote the objects of the FOI Act by 
increasing public scrutiny of government decision making, and inform debate on a matter of public 
importance, and the absence of an explanation of detailed harm or damage that could reasonably be 
expected from disclosure will mitigate against the application of section 47C to the relevant material,7 
I submit the following as to why the documents should not be released. 


In terms of identification of a specific public interest factor against disclosure under the FOI Guidelines, 
I have identified that disclosure of documents 1-11 could reasonably be expected to harm the interests of a 
group of individuals8 – that is, the Australian people at large.  


In this instance, the specific harm that the release of documents 1-11 would cause is threefold in that 
disclosure could reasonably be expected to: 


 cause uncertainty in the economy and financial markets in circumstances of a rapidly changing 
economic and public health environment where the certainty of public Australian Government 
official statements concerning the COVID-19 pandemic provides consistency and stability; 


 compromise the Australian Government’s ongoing consultations with the governments of the 
States and Territories and the cabinet-related processes of those governments; and 


 result in a future reticence by the Treasury in providing frank and unqualified advice to the 
Treasurer on matters of  national emergency, which in turn would diminish the capability of the 
Australian Government to make efficient, speedy and fully informed, evidence-based decisions.  


The COVID-19 pandemic has had severe impacts across the Australian economy, with business and 
households facing increased uncertainty and hardship. In these circumstances, I submit that the disclosure 
of deliberations of the Cabinet on the course of the COVID-19 pandemic and the Government response, as 
informed by Treasury’s advice to the Treasurer (including recommendations that may or may not have 
been agreed by Cabinet), would not be in the public interest of the Australian people.  


                                                           


6 Freedom of Information Act 1982, section 11A(5) 
7 Secretary, Department of Prime Minister and Cabinet and Secretary, Department of Infrastructure and Regional 
Development and Sanderson [2015] AATA 361 at [132] 
8 FOI Guidelines at [6.22(k)] 
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The importance of the maintenance of Cabinet confidentiality has long been recognised, the sensitivity of 
which is reflected in the extended open access period for Cabinet-related material9 in the Archives Act 
1983, particularly with respect to Australian Government consideration of national emergencies. In this 
respect, there are certain classes of deliberative material in the form of departmental briefings to a 
Minister which, by their very nature and in their particular circumstances, carry a heightened sensitivity 
which the Commissioner has acknowledged would not be in the public interest to release – for example, 
the strategic elements of Incoming Government Briefs10. 


In my view, current circumstances and impacts of the COVID-19 pandemic affecting all Australians 
constitutes exceptional circumstances mitigating against release of any of documents 1-11, similar to the 
exceptional circumstances of departmental briefing of a new government. The matters canvassed by the 
relevant material necessarily involve the economies and public health of individual States and Territories. 
There is a public interest in protecting material which may be the subject of ongoing Commonwealth-State 
and Territory consultations and related confidential State and Territory Cabinet deliberations. 


For the reasons set out above, I consider that the correct or preferable IC decision is to affirm my original 
decision under s 55K(1)(a) and, if the Commissioner does not agree, that the Commissioner makes a 
substitute decision that the relevant documents 1 to 11 are exempt in full under section 47C of the FOI Act. 


Proposed discontinuance of IC review 


I also refer to your query in your email of 31 August 2020 whether the Treasury objects to this IC review 
being finalised by the Commissioner declining to conduct a review under s 54W(b) of the FOI Act, to allow 
Senator Rex Patrick to seek review in the Administrative Appeals Tribunal (AAT).  


The Treasury does not consider that this course of action would be appropriate in this instance to advance 
the administration of the FOI Act. The relevant documents are not connected to pending judicial 
proceedings, there are no apparent inconsistencies between decisions of the Commissioner and the AAT, 
and the documents are not particularly voluminous, nor are the issues obviously complex. I cannot speak to 
any likelihood of appeal by Senator Patrick to the AAT on disputed facts, only to note that there appear to 
be no evident circumstances which would support such a finding before the Commissioner has had the 
opportunity to consider the matter.  


I consider that it is appropriate for the Commissioner determine at first instance whether factual 
circumstances exist to sustain the claimed cabinet exemptions, noting that I made my decision after 
consultation with PM&C on the relevant questions of fact, and also noting the Commissioner’s power under 
section 55U(3) of the FOI Act to require production of the relevant material for inspection.  


A referral of this IC review to the AAT at this early stage would necessarily incur significant costs to the 
taxpayer of legal representation and formal proof of their case by the respective parties, and could 
reasonably be expected to delay an ultimate determination of the matter when the Commissioner’s 
decision may well be sufficient to finalise it. I therefore suggest that the Commissioner (or delegate) 


                                                           


9 Archives Act 1983, section 22A 
10 Crowe and Department of Prime Minister and Cabinet [2014] AICmr 72; Dreyfus and Secretary Attorney-General’s 
Department (Freedom of Information) [2015] AATA 962; Dan Conifer and Department of the Prime Minister and 
Cabinet (No.2) [2017] AICmr 117 
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Title
Patrick, Rex | DISER - Department of Industry, Science, Energy and Resources
Receipt Details
File Type: Access Refusal Received Date: 06-Aug-2020 12:00 AM
Case Type: Prepare Review Received By:
How Received: Registered Date: 10-Aug-2020 10:36 AM
Owned By: FOI - IC reviews -


Reviews
Registered By: FOI - IC reviews -


Reviews
Case Details
Stage: Allocation
How Received: Email
Validation: Valid
Sensitivity: Member of Parliament
File Security: OFFICIAL
Agency Reference 
Number:


66573


Review Applicant Type: Original requestor
Primary Client Group: Organisation
Parent Case Entity 
Code:


IC Review


Respondent Client 
Group:


Organisation


Case PrimaryPerson: Patrick, Rex
Case Respondent: DISER - Department of Industry, Science, Energy and Resources
Assessor Note: [S&S] [Cat 5.3] s 45, s47(1)(b) and Searches; s 54Z in
Retention Class: OAIC RA 61986 (D2)
IC Review Case Type: Primary
Deemed decision: No
Previous Case Owner 
ID:


125293


Case Parties - 3
Applicant Client: Patrick, Rex
Respondent Client: DISER - Department of Industry, Science, Energy and Resources
Respondent Contact: FOI Contact Officer
Summary
*Department of Industry, Science, Energy and Resources
Request:
Documents relating to the Snowy 2.0 Project.
• The AIP Plans for the project and all associated AIP reports,
• The project master schedule (as at contract signature),
• The current project master schedule,
• The Milestone Payment Schedule."
Decision under review: internal review decision dated 31 July 2020.
4 docs found within scope. 1 doc released in full. 1 doc exempted in part and 2 docs exempted in full.
Number of documents at issue: 3
Scope of review: Applicant seeks review of exemptions ss45, 47(1)(b) and 22. Applicant states he is
seeking a review of the entire decision of the Department in relation to the whole scope of his original
FOI, not just the documents identified to be within scope initially reviewed. He also raised issues on s45
claim not being made out.
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Notes for assessor: ss45, 47(1)(b), 22
Post triage notes: 
Commence review; send opening letter:
Opening letter to A: Confirm scope of review.
Opening letter to R: Share A's 6/08/20 IC review application submission and request processing 
documentation, documents at issue and submissions. 
Refer matter to Significant and Systemic Team.


: 18/11/20
Actions - 26 (1 Open, 25 Completed)
Action Owner Due Completed
Record case details 
and attach docs (MR 
REG)


12-Aug-2020 10-Aug-2020


Send 
Acknowledgement 
Letter (MR REG)


12-Aug-2020 10-Aug-2020


Move to Triage basket 
(MR REG)


11-Aug-2020 10-Aug-2020


Allocate to Triage 
Officer (MR TR)


FOI - Triage 11-Aug-2020 10-Aug-2020, 


Ownership Reassigned 10-Aug-2020 10-Aug-2020
Assigned to 'FOI - Triage' by ' '


Ownership Reassigned 10-Aug-2020 10-Aug-2020
Assigned to ' ' by ' '


Conduct Triage (MR 
TR)


11-Aug-2020 10-Aug-2020: Mail Assessment


Decide Path (MR MA) FOI - IC 
reviews -
Assessment


11-Aug-2020 20-Nov-2020, Ago, Rocelle: 54Z -
Conduct Review


*Department of Industry, Science, Energy and Resources Request: Documents relating to the Snowy 2.0 
Project. • The AIP Plans for the project and all associated AIP reports, • The project master schedule (as 
at contract signature), • The current project master schedule, • The Milestone Payment Schedule." 
Decision under review: internal review decision dated 31 July 2020. 4 docs found within scope. 1 doc 
released in full. 1 doc exempted in part and 2 docs exempted in full. Number of documents at issue: 3 
Scope of review: Applicant seeks review of exemptions ss45, 47(1)(b) and 22. Applicant states he is 
seeking a review of the entire decision of the Department in relation to the whole scope of his original 
FOI, not just the documents identified to be within scope initially reviewed. He also raised issues on s45 
claim not being made out. Notes for assessor: ss45, 47(1)(b), 22 Post triage notes: Commence review; 
send opening letter: Opening letter to A: Confirm scope of review. Opening letter to R: Share A's 6/08/20 
IC review application submission and request processing documentation, documents at issue and 
submissions. Refer matter to Significant and Systemic Team. : 18/11/20 


Ownership Reassigned 10-Aug-2020 10-Aug-2020
Assigned to 'FOI - IC reviews - Assessment' by ' '


Ownership Reassigned 10-Aug-2020 10-Aug-2020
Assigned to 'FOI - IC reviews - Assessment' by ' '


Move to Allocation –
Review (MR MA)


FOI - IC 
reviews -
Assessment


23-Nov-2020 20-Nov-2020, Ago, Rocelle
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Ownership Reassigned Ago, Rocelle 20-Nov-2020 20-Nov-2020
Assigned to 'FOI - IC reviews - Post Triage' by 'Ago, Rocelle'


Allocate Review (MR 
RF)


FOI - IC 
reviews -
Reviews


23-Nov-2020


zMR-013 - 54Z 
Decision to review 
Notification to 
Applicant Access 
Refusal


FOI - IC 
reviews - Post 
Triage


23-Dec-2020 22-Dec-2020, 


zMR-045 - 54Z 
Decision to Review 
Letter to Respondent


FOI - IC 
reviews - Post 
Triage


23-Dec-2020 22-Dec-2020, 


Ownership Reassigned 23-Dec-2020 23-Dec-2020


Reassigned from 'FOI - IC reviews - Post Triage' to 'FOI - IC reviews - ER' by ' '


File Note 11-Jan-2021 20-Jan-2021, 


Hi , Apologies - reassigning this FN to you. A response was received in relation to the scope of the 
IC review.Dated 08/01 and saved on file. Regards,  20/01 -------- Hi , I've re-allocated 
this FN to you. Regards,  18/01 ----- Hi , R's office has responding in relation to the 'opening 
letter' and our understanding of the review. Do we need to respond in s absence? Regards,
08/01


File Note FOI - IC 
reviews - ER


21-Apr-2021 15-Jul-2021, 


R has asked for an extension to 16/06/21 for the reasons set out below: MR20/00760 – LEX 68481 –
OAIC Review – Senator Rex Patrick We received the s 54Z letter of notification on 23 December 2020. 
OAIC asked for submissions to be provided by 15 January 2021.   At the time the notification was 
received, the FOI team was very under-resourced. In March 2021, it became clear that there was a 
significant backlog of IC review matters which the FOI team did not have capacity or resources to 
progress. These matters were then allocated to lawyers outside the FOI team to process. Since then, 
we’ve put together a timeline to complete the IC reviews, noting the backlog and competing deadlines for 
other legal matters. In April, we sent a s 54P notice to Snowy Hydro. We have also set aside time to draft 
submissions for this matter, including having them second-counselled, reviewed by the line area and 
incorporating any feedback, in addition to managing our workload for other legal matters and end of 
financial year deadlines: drafting submissions (21 to 31 May) second-counselling (1 to June 6) further 
changes (7 to 8 June) clearance and final changes (9  to 16 June). Taking into account the competing 
deadlines for the backlog of OAIC matters (noting that there are six in total) and other legal matters, we 
have requested an extension to 16 June 2021. : 21/04/21 ----------------------------------------------- A 
has asked the IC to explain the delay in progressing this IC review. : 20/04/21


File Note 23-Apr-2021 15-Jul-2021, 


Hi  54P recieved. I note you and  are working on this one. Regards, PN: 22/04/21


File Note 24-Jun-2021 24-Jun-2021


Thanks  Please grant the EOT but set out in the response the background leading to the current 
eot. Advise that OAIC will issue a notice to COO  if the Department fails to respond by COB 
2/07/21. : 24/06/21 ----------------------------- Hi  R's 54Z response was due 15 Jan 2021. On 
16/06, R requested a further EOT to 2 July 2021 on the basis that: "A further two weeks is requested to 
provide Snowy Hydro with more time for consultation on the department’s draft submissions and for the 
department to finalise the submissions and send to OAIC." Re steps taken to date, R advises: "The 
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department has engaged an external legal services provider (LSP) to draft submissions. The LSP has 
provided advice on the submissions. I have met with the line area within the department to discuss the 
submissions and obtain instructions on the documents. The draft submissions effect Snowy Hydro in that 
they are contrary to the advice provided in consultation for the original decision. I have been in contact 
with Corporate Counsel from Snowy Hydro, and he has requested more time for consultation on the 
department’s draft submissions." Please confirm if this EOT is approved. FYI as background, R has been 
unable to meet previous EOTs provided (most recently until 16/06), which were sought on the basis that: 
"The main reason for requesting the extensions is that notifications for these matters were received in 
December 2020 and January 2021, a time where the Freedom of Information (FOI) team were dealing 
with unexpected periods of leave, changes in staff and managing competing priorities with very limited 
resourcing. This resulted in a back log of IC reviews, in addition to further IC reviews received during that 
time".   Thank you 23/06 


File Note 16-Jul-2021 27-Jul-2021


Hi  I have just tried opening the documents and I am unable to view them either as they are 
showing up as 'ATP scan in progress'. I think it's a good idea to ask R to re-send. Please let me know if 
you would like me to assist. Thanks  23/7 ___ Hi  I have been trying to view these docs 
since 15/7 but still coming up 'ATP scan in progress'. Can you please check whether you are able to view 
them or not, as if not i will ask R to re-send. Thank you  22/07 ---- Hi  s 54Z response has 
been received, and placed on file. Grateful if you could review and consider whether this matter is ready 
to move to S&S. I will advise  that the response is received and no s 55R is required. Thanks 


 15/7


Ownership Reassigned 30-Jul-2021 30-Jul-2021


Reassigned from 'FOI - IC reviews - ER' to 'FOI - IC reviews - Significant and Systemic' by '
'


File Note 28-Oct-2022 28-Oct-2022


Allocated in error  28/10/22 


Ownership Reassigned 27-Oct-2022 27-Oct-2022


Reassigned from 'FOI - IC reviews - Significant and Systemic' to ' ' by ' '


Ownership Reassigned 28-Oct-2022 28-Oct-2022


Reassigned from ' ' to 'FOI - IC reviews - Significant and Systemic' by ' '


Ownership Reassigned Ago, Rocelle 17-Feb-2023 17-Feb-2023
Assigned to 'FOI - IC reviews - Reviews' by 'Ago, Rocelle'


Documents - 40
Title Date Added By
Re: IC Review 06-Aug-2020 3:54 PM
LEX 66573 - FOI - Notice of Decision - Internal 
Review.pdf


10-Aug-2020 10:46 AM


LEX 65971 - FOI - Notice of Decision.pdf 10-Aug-2020 10:46 AM
OAIC(Ind) 6 August 2020, MV.pdf 10-Aug-2020 10:46 AM
Your IC review application about an FOI decision 
by the Department of Industry, Science, Energy 
and Resources (66573) [SEC=OFFICIAL]


10-Aug-2020 11:20 AM


Decision to Review Notification Letter to Applicant 22-Dec-2020 7:39 PM
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- Maximilian Verlato
54Z Notification Letter - FOI Contact Officer 22-Dec-2020 8:38 PM
FW: Update on IC Matters [SEC=UNOFFICIAL] 22-Dec-2020 7:29 PM
MR20/00760 - Your application for Information 
Commissioner review of Department of Industry, 
Innovation and Science’s decision 
[SEC=OFFICIAL]


23-Dec-2020 1:23 PM


MR20/00760 - Notice of IC review and request for 
documents [SEC=OFFICIAL]


23-Dec-2020 1:53 PM


Update on IC Matters 22-Dec-2020 2:56 PM
RE: Update on IC Matters [SEC=UNOFFICIAL] 23-Dec-2020 2:02 PM
RE: MR20/00760 - Your application for 
Information Commissioner review of Department 
of Industry, Innovation and Science’s decision 
[SEC=OFFICIAL]


08-Jan-2021 11:29 AM


Update on IC Matters SECUNOFFICIAL.msg 12-Jan-2021 5:20 PM
DISER request for extensions to submit IC reviews 
SEC=OFFICIAL function is not defined!


07-Apr-2021 11:35 AM


RE: DISER request for extensions to submit IC 
reviews SEC=OFFICIAL function is not defined!


14-Apr-2021 4:31 PM


RE: DISER request for extensions to submit IC 
reviews SEC=OFFICIAL function is not defined!


16-Apr-2021 1:15 PM


RE: DISER request for extensions to submit IC 
reviews SEC=OFFICIAL function is not defined!


15-Apr-2021 11:45 AM


RE: [Possible FCA proceedings] Notice under the 
Civil Disputes Resolution Act 2011 
[SEC=OFFICIAL]


21-Apr-2021 12:02 PM


RE: DISER request for extensions to submit IC 
reviews SEC=OFFICIAL function is not defined!


21-Apr-2021 12:23 PM


Re: DISER request for extensions to submit IC 
reviews SEC=OFFICIAL function is not defined!


20-Apr-2021 12:30 PM


54P Notification of IC review application -
MR20/0076 [SEC=OFFICIAL]


16-Apr-2021 4:00 PM  


RE: DISER request for extensions to submit IC 
reviews SEC=OFFICIAL function is not defined!


22-Apr-2021 12:54 PM


Request for extension of time - MR20/00760 
[SEC=OFFICIAL]


16-Jun-2021 11:34 AM


RE: Request for extension of time - MR20/00760 
[SEC=OFFICIAL]


23-Jun-2021 5:13 PM


RE: Request for extension of time - MR20/00760 
[SEC=OFFICIAL]


24-Jun-2021 10:13 AM


RE: Request for extension of time - MR20/00760 
[SEC=OFFICIAL]


24-Jun-2021 10:28 AM


MR20/00760 - Submissions - Department of 
Industry Science Energy and Resources 
SEC=OFFICIAL function is not defined!


02-Jul-2021 1:36 PM


RE: MR20/00760 - Submissions - Department of 
Industry Science Energy and Resources 
SEC=OFFICIAL function is not defined!


23-Jul-2021 3:02 PM


Incorrect submissions sent- MR20/00760 
SEC=OFFICIAL function is not defined!


29-Jul-2021 4:01 PM


MR20/00760 Submissions- Email 3 of 3 
SEC=OFFICIAL function is not defined!


29-Jul-2021 4:18 PM
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MR20/00760 Submissions- Email 2 of 3 
SEC=OFFICIAL function is not defined!


29-Jul-2021 4:16 PM


MR20/00760 Submissions- Email 1 of 3 
SEC=OFFICIAL function is not defined!


29-Jul-2021 4:15 PM


RE: MR20/00760 Submissions- Email 1 of 3 
SEC=OFFICIAL function is not defined!


30-Jul-2021 11:10 AM


RE: Request for extension of time - MR20/00760 
[SEC=OFFICIAL]


23-Jun-2021 5:13 PM


Notification of proceedings | VID519/2021 -
Senator Rex Patrick v Australian Information 
Commissioner: IC review application MR20/00424, 
MR20/00604, MR20/00760, MR20/00863, 
MR20/00923 [SEC=OFFICIAL]


04-Nov-2021 5:11 PM


FW: MR20/00923 - Your IC review regarding the 
Department of Industry, Science, Energy and 
Resources [SEC=OFFICIAL]


22-Jun-2022 3:00 PM


IC Reviews - status update. [SEC=OFFICIAL] 15-Jul-2022 3:46 PM
RE: IC Reviews - status update. [SEC=OFFICIAL] 28-Jul-2022 3:27 PM
RE: DISER request for extensions to submit IC 
reviews SEC=OFFICIAL function is not defined!


21-Apr-2021 12:23 PM  


Cross References - 1
Case Comments
LEG21/00084
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MR20/00863 02-Mar-2023 5:28 PM


Title
Patrick, Rex | DISER - Department of Industry, Science, Energy and Resources
Receipt Details
File Type: Access Refusal Received Date: 14-Sep-2020 12:00 AM
Case Type: Prepare Review Received By:
How Received: Registered Date: 15-Sep-2020 4:11 PM
Owned By: Registered By:
Case Details
Stage: Prepare Review
How Received: Email
Validation: Valid
Sensitivity: Member of Parliament
File Security: OFFICIAL
Agency Reference 
Number:


LEX 67870


Review Applicant Type: Original requestor
Primary Client Group: Organisation
Parent Case Entity 
Code:


IC Review


Respondent Client 
Group:


Agency


Case PrimaryPerson: Patrick, Rex
Case Respondent: DISER - Department of Industry, Science, Energy and Resources
Assessor Note: Corro from R-[S&S] [Cat 5.2] ss 24A, 22, 42
Retention Class: OAIC RA 61986 (D2)
IC Review Case Type: Primary
55G decision: in response to deemed refusal
Deemed decision: Yes
Previous Case Owner 
ID:


142981


Ready to draft 
decision:


No


Case Parties - 3
Applicant Client: Patrick, Rex
Respondent Client: DISER - Department of Industry, Science, Energy and Resources
Respondent Contact:
Summary
*deemed refusal on 13 September 2020*. FOI request made 2 July 2020*. PIs due @
** Department of Industry, Science, Energy and Resources
Request:
I seek access to any briefings and correspondence (including emails and letters) sent to and from
Samantha Chard (General Manager of the Radioactive Waste Taskforce at Department of Industry,
Science, Energy and Resources) between 1 May 2018 and 13 February 2020 that contain any of the
following phrases:
1. Judicial Review
2. ADJR
3. AD (JR)
4. Administrative Decisions (Judicial Review) Act 1977
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Decision under review: original decision dated 28 September 2020. 
[Exemptions use]: 11 document/s found within scope of request, exempt in part under exemption/s 22, 
42 and 47F.
Number of documents at issue: N/A this is a review on searches
Scope of review: Applicant seeks review of Searches.
Applicant states:
More than 100 documents appear to missing from the decision. As a first step I suggest the OAIC to seek 
advice and share with me the reason as to the deficit. Once these additional documents have been 
provided to me I would be most happy to reconsider the need for the IC to continue.


Notes for assessor: It appears at this stage that the A is only seeking review of searches.
Assessment 


Post triage notes: Commence review; send opening letter:
Opening letter to A: Confirm scope of review.
Opening letter to R: Share the A's proceed submission of 1/10/2020 and request processing 
documentation, including evidence of searches and submissions.


: 17/11/20
Actions - 67 (2 Open, 65 Completed)
Action Owner Due Completed
Record case details 
and attach docs (MR 
REG)


17-Sep-2020 15-Sep-2020


Send 
Acknowledgement 
Letter (MR REG)


17-Sep-2020 15-Sep-2020


Ownership Reassigned 15-Sep-2020 15-Sep-2020
Assigned to 'FOI - IC reviews - Deemed' by ' '


File Note 17-Sep-2020 16-Sep-2020
Dear  Please draft PIs in this matter. Thanks  (16/9)


File Note 21-Sep-2020 18-Sep-2020
Dear Just acknowledge receipt with R. Thanks (18/9) __________ Hi Received resp to 
Pls, decision is expected to be released on or before 28/9. Happy to draft resp to R. Thanks,  (18/9)


Phone message -
Respondent or Rep


23-Sep-2020 30-Sep-2020, 


Thanks  - I will return his call. (22/9) ___________ Hi  Just an update- R left VM , i 
returned R's call & left a message, the VM was not clear which matter but i believe this is the matter they 
wished to discuss.(saved to file) Decision is due on 28/9.  (22/9)


Phone message -
Respondent or Rep


23-Sep-2020 23-Sep-2020


Returned call to R. No answer, left message to call back.  (3.36pm; 22/9)


File Note 29-Sep-2020 02-Oct-2020
Hi  Just received the decision which i've added to the file. Please let me know if i can assist with 
anything. Thanks,  (28/9)


Ownership Reassigned 02-Oct-2020 02-Oct-2020
Reassigned from 'FOI - IC reviews - Deemed' to 'FOI - IC reviews - Assessment' by ' '


Decide Path (MR MA) FOI - IC 
reviews -


18-Nov-2020 18-Nov-2020, Ago, Rocelle: 54Z -
Conduct Review
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Assessment
*deemed refusal on 13 September 2020*. FOI request made 2 July 2020*. PIs due @ ** Department of 
Industry, Science, Energy and Resources Request: I seek access to any briefings and correspondence 
(including emails and letters) sent to and from Samantha Chard (General Manager of the Radioactive 
Waste Taskforce at Department of Industry, Science, Energy and Resources) between 1 May 2018 and 
13 February 2020 that contain any of the following phrases: 1. Judicial Review 2. ADJR 3. AD (JR) 4. 
Administrative Decisions (Judicial Review) Act 1977 Decision under review: original decision dated 28 
September 2020. [Exemptions use]: 11 document/s found within scope of request, exempt in part under 
exemption/s 22, 42 and 47F. Number of documents at issue: N/A this is a review on searches Scope of 
review: Applicant seeks review of Searches. Applicant states: More than 100 documents appear to 
missing from the decision. As a first step I suggest the OAIC to seek advice and share with me the reason 
as to the deficit. Once these additional documents have been provided to me I would be most happy to 
reconsider the need for the IC to continue. Notes for assessor: It appears at this stage that the A is only 
seeking review of searches. Assessment Post triage notes: Commence review; send opening letter: 
Opening letter to A: Confirm scope of review. Opening letter to R: Share the A's proceed submission of 
1/10/2020 and request processing documentation, including evidence of searches and submissions. 
REFER MATTER TO SIGNIFICANT AND SYSTEMIC TEAM : 17/11/20 


Move to Allocation –
Review (MR MA)


FOI - IC 
reviews -
Assessment


19-Nov-2020 18-Nov-2020, Ago, Rocelle


Ownership Reassigned Ago, Rocelle 18-Nov-2020 18-Nov-2020
Assigned to 'FOI - IC reviews - Post Triage' by 'Ago, Rocelle'


Allocate Review (MR 
RF)


19-Nov-2020 04-Nov-2021


Ownership Reassigned  19-Nov-2020 19-Nov-2020


Reassigned from 'FOI - IC reviews - Post Triage' to ' ' by ' '


zMR-013 - 54Z 
Decision to review 
Notification to 
Applicant Access 
Refusal


07-Dec-2020 04-Dec-2020


zMR-045 - 54Z 
Decision to Review 
Letter to Respondent


07-Dec-2020 04-Dec-2020


File Note 07-Dec-2020 07-Jan-2021
Thanks , these notices are cleared. Kind regards  23/12 ___ Hi , Can you please check 
the s decision to review and s 54Z letter to the agency for this review. Thanks, .


Ownership Reassigned 07-Jan-2021 07-Jan-2021
Reassigned from ' ' to 'FOI - IC reviews - ER' by ' '


File Note 10-Jun-2021 04-Nov-2021
Note for review officer: The 54Z sub provided by R on 31/05 contains an error. R provided a corrected 
sub on 11/06. Please only share the corrected sub with A.


Ownership Reassigned  23-Jun-2021 23-Jun-2021


Reassigned from 'FOI - IC reviews - ER' to 'FOI - IC reviews - Significant and Systemic' by '  
'


File Note  27-Aug-2021 05-Nov-2021, 
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Hi - can you please action the following: 1. Allocate this IC review to me on Resolve 2. Clear 
DRAFT Email to A - sharing R's submissions Thanks,  26.08.2021 Hi  I've made some 
suggested changes to the email to highlight that the Department's submissions were about searches and 
to explain the error in the revised decision.  26/08/21


Ownership Reassigned  26-Aug-2021 26-Aug-2021


Reassigned from 'FOI - IC reviews - Significant and Systemic' to '  by '  


File Note 27-Oct-2021
Status update Submissions from parties in relation to the preliminary issue of searches have now been 
provided. R has not indicated which material is exempt under the provisions expressed in original 
decision. Next steps: 1. Ask R to identify which material is exempt under which provision and request any 
final submissions on both the exemption contentions and the classification of irrelevant material under 
s 22 2. Provide final submissions to A and ask if he has any final submissions in reply 3. proceed to 
drafting a decision addressing (a) searches (b) classification of irrelevant material (c) exemption 
contentions (42 and 47F) , 26.10.2021


Ownership Reassigned  03-Nov-2021 03-Nov-2021


Reassigned from '  to '  by '


Review File (MR RF) 05-Nov-2021 05-Nov-2021: Proceed
Move to Review 
Allocation (MR PR)


08-Nov-2021 05-Nov-2021


Prepare and Send 54Z 
Letter to Respondent 
(MR PR)


12-Nov-2021 05-Nov-2021


Prepare and Send 54Z 
Letter Applicant (MR 
PR)


12-Nov-2021 05-Nov-2021


Prepare and Send 54Z 
Letter to Third Parties 
(MR PR)


12-Nov-2021 05-Nov-2021


Await Agency 
Response (MR PR)


06-Dec-2021 05-Nov-2021: Response Received


Assess Agency 
Response (MR PR)


08-Nov-2021 05-Nov-2021: Further info required


RFI to Respondent (MR 
PR)


08-Nov-2021 05-Nov-2021


Await RFI Response 
from Respondent (MR 
PR)


03-Dec-2021 02-Dec-2021: Response is complete


Awaiting receipt of documents at issue and further submissions


Phone message -
Respondent or Rep


18-Nov-2021 17-Nov-2021


Phone call with  of R's legal team. I let her know I was calling to clarify my request/her email 
response of 16/11. I sent her a copy of A's submissions of 10/9/21. We discussed s 22 at length: I 
explained that I had considered the Department’s decision of 28 September 2020 and submissions of 11 
June 2021 and 27 September 2021. noted that the Departments submissions of 11/06/21 & 
27/09/21 explain why the 130 documents were significantly reduced.  said that s 22 was used within 
the 11 documents to delete duplicates and irrelevant material. I agreed with , however I noted that 
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at para 15 of the R's 11/06/21 subs, the department says "once duplicates and irrelevant material were 
removed, the number of documents was reduced to the eleven documents identified in the decision". It 
would appear therefore that there are no duplicates within the 11 documents identified in the schedule to 
the decision. I explained that based on my reading of paras 3 & 7 of A's subs "3. The decision maker has 
taken the view that a number of the documents are exempt or partially on account of the material not 
being relevant to the request. ... 7. All documents or portions of documents claimed by the decision 
maker to be irrelevant by the decision maker should be made available to the applicant - it appears that 
the applicant is seeking review of the application of s 22 within the 11 documents that were found to be 
within the scope of the request. I advised that at this stage, we were not seeking the 130 documents that 
were identified as 'potentially' within scope as it appears the Department's justification for finding that 
these docs are irrelevant (i.e. that they are duplicates/not to/from Sam Chard - as outlined in 11/06/21 & 
27/09/21 subs) was appropriate and reasonable in the circumstances was confused as to why A was 
seeking review of s 22. I explained that as s 22 is clearly in issue, the IC can make that determination by 
referring to the content of the docs and the scope of the request I explained that we do not have a copy 
of the documents, so I don't have visibility of the parts that were deleted under s 22 - I only had the 
schedule which indicated that within the 11 docs, s 22 was applied. We discussed s 42. I confirmed that 
at para 11, the applicant states "The applicant asks the Information Commissioner to check the claimed 
s42 exempted material against the following criteria only." I said this indicates that s 42 is in issue.  
said "I can tell you they are definitely privileged". I said that would be for the IC to determine in the 
review based on her review of the docs and the requirements of s 42. In relation to s 47F, I confirmed 
that at para 12, the A confirms he does not seek access to names of those staff below SES level. I said a 
table with the name and corresponding APS level would assist in determining whether those names are 
appropriately withheld, and that if that was provided we would not need any further submissions on that 
point.  confirmed that she would have the FOI team send over a marked up and unredacted copy of 
the documents, noting where ss 22, 42 & 47F are applied. She also confirmed a table with the name and 
corresponding APS level would also be provided. I confirmed if the R was happy, we do not require any 
further submissions at this stage. I let her know that the FOI team can contact myself directly if they 
need further time to provide those docs. 17/11


Await Clearance -
Assistant Director


30-Nov-2021 23-Nov-2021


Hi  Could you please let me know if we approve the R's request for an EOT to 3/12 to provide the 
marked up documents and further subs?  23/11 Hi  Yes that is fine, I approve the extension. 
Thanks,  23/11


Assess Agency 
Response (MR PR)


03-Dec-2021 07-Dec-2021: Further info required


File Note 03-Dec-2021 20-Jan-2023
Status update - documents at issue received from R 22/12 - RFI from R due 08/03/22 


Exempt Material 30-Nov-2031
Exempt material stored on Resolve - attachments to emails of 02/12/21 


Await Clearance -
Assistant Director


08-Dec-2021 07-Dec-2021


Hi  Please clear RFI to R. Thank you 07/12/21 Hi  I have cleared this RFI with a few 
amendments. I removed the option for the Department to identify which information the contend is 
irrelevant through submissions. In my experience the decision drafting stage of the review is much easier 
if the relevant exemption contentions are clearly identified in the documents as opposed to being in 
submissions. I have also re-worked the structure of the email for clarity. Thanks  07.12.2021


RFI to Respondent (MR 
PR)


08-Dec-2021 07-Dec-2021


Await RFI Response 
from Respondent (MR 
PR)


22-Dec-2021 22-Dec-2021: Response is complete


RFI due 22/12 (EOT granted)
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File Note 10-Dec-2021 10-Dec-2021
Hi  Please let me know if we approve the R's EOT to 22/12? (was due 14/12)  9/12/21 Hi  
I approve R's EOT till 22/12. Thanks, 09.12.2021


Assess Agency 
Response (MR PR)


23-Dec-2021 22-Feb-2022: Further info required


Await Clearance -
Director


28-Feb-2022 22-Feb-2022


Hi  Please see draft RFI to R - seeking further particulars around the use of s 22. The file is set up 
for electronic clearance if you wanted to review the docs/subs so far.  21/02/22 Hi  I have 
cleared this email.  22/02/22


RFI to Respondent (MR 
PR)


23-Feb-2022 22-Feb-2022


Await RFI Response 
from Respondent (MR 
PR)


01-Apr-2022 08-Apr-2022: Response is complete


EOT granted to 31/03/22 further RFI sent - due 8/4


File Note 08-Mar-2022 07-Mar-2022
Hi  Please let me know if we grant the R's EOT request to 31/03/22 (due to competing priorities 
and resourcing - was due 08/03/22)? Thank you.  07/03/22 Hi  I would prefer to grant an 
extension until 24 March which is an additional 16 days. 


File Note  23-Mar-2022 22-Mar-2022
Hi I think it's appropriate to grant an extension.  22/3/22 ------------------------------------------
----- Hi  Please see R's EOT request to 31/03 due to the matter's complex history. I note this is a 
further EOT request - we previously granted to 24/03. Please let me know if you consider it appropriate 
to grant. Thank you  22/03/22


File Note  05-Apr-2022 06-Apr-2022
Hi  Please proceed as drafted. 6/4/22 _____________________________ Hi  Sorry I 
forgot to mention this one at our catch up. Please see draft email to R, responding to their 
correspondence received on 31/03/22. My next step would be to contact the A to see whether they are 
interested in document 2, noting the Department's subs and that it would require further time to issue a 
55G. Please let me know if you agree with this approach. Thank you.  04/04/22


Assess Agency 
Response (MR PR)


 11-Apr-2022 08-Apr-2022: All info available, Progress 
to Review


File Note  11-Apr-2022 12-Apr-2022
Hi  I've cleared the draft. I suggest adding an alternative email address (FOIDR) in case the 
response comes in after your last day. thanks 12/4/22 Hi Please clear draft RFI to A re 
proposed 55G decision (the Department has confirmed that the sub may be shared). Thank you  
08/04/22


Await response -
Applicant or Rep


 20-Apr-2022 19-Apr-2022


Await Clearance -
Director


 27-Apr-2022 20-Apr-2022


Hi  This is cleared to send thanks  19/4/22 Hi  Please clear draft RFI to R inviting 55G 
decision. Thank you  19/04/22


Await response -
Respondent or Rep


11-May-2022 20-Jan-2023
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55G decision


File Note 21-Apr-2022 20-Jan-2023
Handover file note - Submissions from parties in relation to the preliminary issue of searches have now 
been provided - Documents at issue have been provided - Applicant does not seek access to names of 
staff below SES level - Department has provided table with names and corresponding APS level of the 
staff that were found to be exempt under s 47F (this is now irrelevant material) - Applicant has confirmed 
that they seek access to full copy of documents 2, 9 and 10, which the Department had considered 
contained irrelevant material - Department is considering revised decision in relation to s 22 deletions in 
documents 2, 9 and 10 - Next steps for review adviser: 1. Once revised decision received, seek final subs 
from A (suggest with PFL/PV) 2. Proceed to drafting a decision addressing (a) searches (b) classification 
of irrelevant material (s 22) (c) exemption contentions (42 and 47F)  20/04/22 


File Note  21-Apr-2022 20-Apr-2022
Thanks  - I approve the grant of one extra week for the proposed s 55G decision on the condition 
that the Department provide the applicant with an update (noting that you wrote to him today advising 
we expected a response from the Department by 4 May 2022).  20.4.2022 ---------------- Dear 
Could you please let me know whether we grant the Department's EOT request to 11/05/22, for the 
proposed 55G decision? The Department says it needs further time due to staff turnover and leave. 
Thank you.  20/04/22


Ownership Reassigned  22-Apr-2022 22-Apr-2022
Reassigned from '   to '  by '  


Correspondence from 
respondent


12-May-2022 20-Jan-2023


 - I obtained access to 's inbox today and found an email from the respondent in this matter. 
Can you please respond to them and advise that  has left and you are the new case officer? Many 
thanks. 11.5.2022


Case update request  20-May-2022 20-May-2022
 from the department of Industry called wanting to confirm if we had recieved the extention 


they had sent through on the 9th of May. I adv i will leave a case update request and an agent will 
confirm this for her. 's best contact number is .


Correspondence from 
respondent


 20-May-2022 20-Jan-2023


Hi  Email from R following up on EOT request for 3 June 2022 to provide response. Saved on file. 
Thanks,  (19/5)


Correspondence from 
respondent


 07-Jun-2022 20-Jan-2023


Hi Corro from R rec'd requesting further EOT for your consideration/response. Thank you  
06/06


Correspondence from 
applicant


 17-Jun-2022 20-Jan-2023


Hi  Corro from A rec'd, saved on file. Thanks,  (16/6)


Case update request  22-Jul-2022 28-Jul-2022
Hi  R is seeking to confirm whether A still wishes to proceed with his IC reviews. Could you please 
respond to R re matters with S&S, given you are managing this one and the other two are unallocated? 
Many thanks  20/07


Phone call -  23-Dec-2022 16-Jan-2023
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Respondent or Rep
I contacted  regarding the documents the Department found to be irrelevant to the scope.  
advised that the Department had sent the documents to a lawfirm to process and send to OAIC, but it 
does not appear that they had communicated with OAIC.  advised that he will follow up with the 
lawfirm and provide us with an update. Discussed with  - only platform we use is Kojensi. 
However, OAIC is exploring other options such as Govteams. I contacted to advise that we only 
use Kojensi.  advised that it does not appear that the Department is registered for Kojensi. I then 
enquired about whether the material is protected.  advised that he will have to check. I advised 
that if there is protected material, then we will probably have to arrange a safe hand delivery.  
acknowledged this and advised that he will get back to me once they have established the next steps.


Phone call -
Respondent or Rep


 17-Jan-2023 20-Jan-2023


I received a call from  - he advised that the Department has now compiled the documents that 
were considered irrelevant. However, the files total 185mb, and may be quite onerous to send it all via 
email.  asked whether we have any other options to share the files. I advised that I will check with 
our IT section. On the same day, I discussed the issue with , Information Management 
and Governance Officer -  advised that the only platform we use is Kojensi. However, OAIC is 
exploring other options such as Govteam. I contacted  again to advise that at this stage, we only 
use Kojensi. advised that it does not appear that the Department is registered for Kojensi. I then 
enquired about whether the material is protected.  advised that he will have to check. I advised 
that if there is protected material, then we will probably have to arrange a safe hand delivery.  
acknowledged this and advised that he will get back to me once they have established the next steps. 


Phone call -
Respondent or Rep


 31-Jan-2023 30-Jan-2023


I spoke with  from the Department, and he advised that the Department no longer uses USBs and 
CDs, so if they were to send the material by safehand, the Department would need to physically print the 
documents and send it.  advised that it appears there are more than 5000 pages of documents. 


 advised that the Department was of the view that it would be more efficient to send the 
documents via 19 or 20 emails and that this would be done over the next day or so. I confirmed that this 
was fine and that we will confirm once we have received the documents.


Correspondence from 
respondent


 01-Feb-2023 02-Feb-2023


Please review the response from R dated, 30/1/23.  - 31/1/23


Documents - 122
Title Date Added By
Re: IC Review 14-Sep-2020 11:53 


AM
OAIC(IND) 14Sept2020, MV.pdf 15-Sep-2020 4:16 


PM
Your IC review application about an FOI 
decision by the Department of Industry, 
Innovation and Science (LEX 66465) 
[SEC=OFFICIAL]


15-Sep-2020 4:26 
PM


MR20/00863 - Notice of request for IC 
review and Preliminary Inquiries under s 54V 
[SEC=OFFICIAL]


16-Sep-2020 10:38 
AM


RE: MR20/00863 - Notice of request for IC 
review and Preliminary Inquiries under s 54V 
[SEC=OFFICIAL]


17-Sep-2020 6:48 
PM


MR20/00863 - Notice of request for IC 
review and Preliminary Inquiries under s 54V 
[SEC=OFFICIAL]


18-Sep-2020 11:02 
AM
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Voice Mail (27 seconds) 22-Sep-2020 2:50 
PM


RE: MR20/00863 - Notice of request for IC 
review and Preliminary Inquiries under s 54V 
[SEC=OFFICIAL]


28-Sep-2020 3:49 
PM


LEX 66465 - FOI - Notice of Decision.pdf 28-Sep-2020 4:02 
PM


MR20/00863 - IC review - Proceed 
[SEC=OFFICIAL]


30-Sep-2020 10:59 
AM


RE: MR20/00863 - IC review - Proceed 
[SEC=OFFICIAL]


01-Oct-2020 8:55 
PM


RE: MR20/00863 - IC review - Proceed 
[SEC=OFFICIAL]


02-Oct-2020 9:29 
AM


MR20/00863 - IC review - Proceed 
[SEC=OFFICIAL]


02-Oct-2020 9:34 
AM


Automated response from Senator Rex 
Patrick


02-Oct-2020 9:30 
AM


Decision to Review Notification Letter to 
Applicant - Maximilian Verlato


04-Dec-2020 3:56 
PM


54Z Notification Letter -  04-Dec-2020 4:05 
PM


MR20/00863 Your application for Information 
Commissioner review of Department of 
Industry, Innovation and Science’s decision 
[SEC=OFFICIAL]


07-Jan-2021 1:49 
PM


Mr20/00863 Notice of IC review and request 
for documents [SEC=OFFICIAL]


07-Jan-2021 1:59 
PM


DISER request for extensions to submit IC 
reviews SEC=OFFICIAL function is not 
defined!


07-Apr-2021 11:35 
AM


 


RE: DISER request for extensions to submit 
IC reviews SEC=OFFICIAL function is not 
defined!


14-Apr-2021 4:31 
PM


 


RE: DISER request for extensions to submit 
IC reviews SEC=OFFICIAL function is not 
defined!


16-Apr-2021 1:15 
PM


 


RE: DISER request for extensions to submit 
IC reviews SEC=OFFICIAL function is not 
defined!


15-Apr-2021 11:45 
AM


 


Re: MR20/00863 Notice of IC review and 
request for documents SEC=OFFICIAL 
function is not defined!


01-Jun-2021 4:39 
PM


Re: MR20/00863 Notice of IC review and 
request for documents SEC=OFFICIAL 
function is not defined!


04-Jun-2021 11:46 
AM


RE: MR20/00863 Notice of IC review and 
request for documents SEC=OFFICIAL 
function is not defined!


09-Jun-2021 10:42 
AM


RE: MR20/00863 Notice of IC review and 
request for documents SEC=OFFICIAL 
function is not defined!


10-Jun-2021 3:50 
PM


Automatic reply: MR20/00863 Notice of IC 
review and request for documents 
SEC=OFFICIAL function is not defined!


09-Jun-2021 10:42 
AM


 


RE: MR20/00863 Notice of IC review and 11-Jun-2021 11:25 
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request for documents SEC=OFFICIAL 
function is not defined!


AM


RE: MR20/00863 Notice of IC review and 
request for documents SEC=OFFICIAL 
function is not defined!


23-Jun-2021 11:21 
AM


RE: MR20/00863 Notice of IC review and 
request for documents SEC=OFFICIAL 
function is not defined!


23-Jun-2021 11:34 
AM


working document 25-Aug-2021 6:12 
AM


Hampton, Elizabeth


MR20/00863 Senator Rex Patrick and 
Department of Industry, Science, Energy and 
Resources - Respondent's submissions


26-Aug-2021 10:56 
AM


, 


MR20/00863 Senator Rex Patrick and 
Department of Industry, Science, Energy and 
Resources - Respondent's submissions 
[SEC=OFFICIAL]


27-Aug-2021 9:39 
AM


RE: MR20/00863 Senator Rex Patrick and 
Department of Industry, Science, Energy and 
Resources - Respondent's submissions 
[SEC=OFFICIAL]


30-Aug-2021 12:47 
PM


RE: MR20/00863 Senator Rex Patrick and 
Department of Industry, Science, Energy and 
Resources - Respondent's submissions 
[SEC=OFFICIAL]


10-Sep-2021 12:08 
PM


MR20/00863 - Rex Patrick and Department 
of Industry, Science, Energy and Resources -
Applicant's submissions [SEC=OFFICIAL]


14-Sep-2021 10:08 
AM


Re: MR20/00863 - Rex Patrick and 
Department of Industry, Science, Energy and 
Resources - Applicant's submissions 
SEC=OFFICIAL function is not defined!


28-Sep-2021 5:29 
PM


[Re-allocation of matter] MR20/00863 
Senator Patrick and Department of Industry, 
Innovation and Science [SEC=OFFICIAL]


01-Nov-2021 11:20 
AM


20210924 LEX 66465 Response to Rex 
submission.pdf


04-Nov-2021 1:59 
PM


 


20210910 Submission.pdf 04-Nov-2021 1:59 
PM


 


Notification of proceedings | VID519/2021 -
Senator Rex Patrick v Australian Information 
Commissioner: IC review application 
MR20/00424, MR20/00604, MR20/00760, 
MR20/00863, MR20/00923 [SEC=OFFICIAL]


04-Nov-2021 5:11 
PM


MR20/00863 - Patrick and Department of 
Industry, Science, Energy and Resources 
[SEC=OFFICIAL]


05-Nov-2021 8:27 
AM


 


RE: MR20/00863 - Patrick and Department 
of Industry, Science, Energy and Resources 
[SEC=OFFICIAL]


16-Nov-2021 3:35 
PM


 


RE: MR20/00863 - Patrick and Department 
of Industry, Science, Energy and Resources 
[SEC=OFFICIAL]


17-Nov-2021 10:03 
AM


 


RE: MR20/00863 - Patrick and Department 
of Industry, Science, Energy and Resources 
[SEC=OFFICIAL]


23-Nov-2021 10:22 
AM
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RE: MR20/00863 - Patrick and Department 
of Industry, Science, Energy and Resources 
[SEC=OFFICIAL]


23-Nov-2021 5:25 
PM


 


RE: MR20/00863 - Patrick and Department 
of Industry, Science, Energy and Resources 
[SEC=OFFICIAL]


23-Nov-2021 5:54 
PM


 


RE: MR20/00863 - Patrick and Department 
of Industry, Science, Energy and Resources 
[SEC=OFFICIAL]


24-Nov-2021 9:48 
AM


 


RE: Email 1 of 2 MR20/00863 - Patrick and 
Department of Industry, Science, Energy and 
Resources SEC=OFFICIAL function is not 
defined!


02-Dec-2021 3:41 
PM


 


Re: Email 2 of 2 MR20/00863 - Patrick and 
Department of Industry, Science, Energy and 
Resources SEC=OFFICIAL function is not 
defined!


02-Dec-2021 3:43 
PM


 


MR20/00863 - Patrick and Department of 
Industry, Science, Energy and Resources -
RFI SEC=OFFICIAL function is not defined!


07-Dec-2021 10:22 
AM


 


MR20/00863 - Patrick and Department of 
Industry, Science, Energy and Resources -
RFI [SEC=OFFICIAL]


07-Dec-2021 2:28 
PM


 


RE: MR20/00863 - Patrick and Department 
of Industry, Science, Energy and Resources -
RFI [SEC=OFFICIAL]


09-Dec-2021 4:22 
PM


 


Automatic reply: MR20/00863 - Patrick and 
Department of Industry, Science, Energy and 
Resources - RFI [SEC=OFFICIAL]


09-Dec-2021 4:36 
PM


 


RE: MR20/00863 - Patrick and Department 
of Industry, Science, Energy and Resources -
RFI [SEC=OFFICIAL]


09-Dec-2021 5:54 
PM


 


Re: Email 1 of 2: LEX 67870: MR20/00863 -
Patrick and Department of Industry, Science, 
Energy and Resources - RFI SEC=OFFICIAL 
function is not defined!


22-Dec-2021 4:42 
PM


 


Re: Email 2 of 2: LEX 67870: MR20/00863 -
Patrick and Department of Industry, Science, 
Energy and Resources - RFI SEC=OFFICIAL 
function is not defined!


22-Dec-2021 4:44 
PM


 


MR20/00863 - Patrick and Department of 
Industry, Science, Energy and Resources -
RFI


21-Feb-2022 4:23 
PM


 


MR20/00863 - Patrick and Department of 
Industry, Science, Energy and Resources -
RFI [SEC=OFFICIAL]


22-Feb-2022 4:19 
PM


 


RE: MR20/00863 - Patrick and Department 
of Industry, Science, Energy and Resources -
RFI [SEC=OFFICIAL]


07-Mar-2022 12:00 
PM


 


RE: MR20/00863 - Patrick and Department 
of Industry, Science, Energy and Resources -
RFI [SEC=OFFICIAL]


07-Mar-2022 4:45 
PM


 


RE: MR20/00863 - Patrick and Department 
of Industry, Science, Energy and Resources -
RFI [SEC=OFFICIAL]


07-Mar-2022 4:52 
PM


 


RE: MR20/00863 - Patrick and Department 22-Mar-2022 3:22  
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of Industry, Science, Energy and Resources -
RFI [SEC=OFFICIAL]


PM


RE: MR20/00863 - Patrick and Department 
of Industry, Science, Energy and Resources -
RFI [SEC=OFFICIAL]


22-Mar-2022 4:46 
PM


 


RE: MR20/00863 - Patrick and Department 
of Industry, Science, Energy and Resources -
RFI [SEC=OFFICIAL]


23-Mar-2022 3:00 
PM


 


RE: MR20/00863 - Patrick and Department 
of Industry, Science, Energy and Resources -
RFI [SEC=OFFICIAL]


31-Mar-2022 4:39 
PM


 


RE: MR20/00863 - Patrick and Department 
of Industry, Science, Energy and Resources -
RFI [SEC=OFFICIAL]


04-Apr-2022 6:41 
PM


 


RE: MR20/00863 - Patrick and Department 
of Industry, Science, Energy and Resources -
RFI [SEC=OFFICIAL]


06-Apr-2022 3:59 
PM


 


Re: MR20/00863 - Patrick and Department of 
Industry, Science, Energy and Resources -
RFI SEC=OFFICIAL function is not defined!


08-Apr-2022 3:07 
PM


 


MR20/00863 - Senator Rex Patrick and 
Department of Industry, Science, Energy and 
Resources - Department's proposed revised 
decision under s 55G


08-Apr-2022 3:30 
PM


 


MR20/00863 - Senator Rex Patrick and 
Department of Industry, Science, Energy and 
Resources - Department's proposed revised 
decision under s 55G [SEC=OFFICIAL]


12-Apr-2022 3:12 
PM


 


RE: MR20/00863 - Senator Rex Patrick and 
Department of Industry, Science, Energy and 
Resources - Department's proposed revised 
decision under s 55G [SEC=OFFICIAL]


14-Apr-2022 11:09 
AM


 


RE: MR20/00863 - Senator Rex Patrick and 
Department of Industry, Science, Energy and 
Resources - Department's proposed revised 
decision under s 55G [SEC=OFFICIAL]


14-Apr-2022 1:16 
PM


 


RE: MR20/00863 - Senator Rex Patrick and 
Department of Industry, Science, Energy and 
Resources - Department's proposed revised 
decision under s 55G [SEC=OFFICIAL]


18-Apr-2022 4:49 
PM


 


RE: MR20/00863 - Patrick and Department 
of Industry, Science, Energy and Resources -
RFI SEC=OFFICIAL function is not defined!


19-Apr-2022 9:52 
AM


 


RE: MR20/00863 - Patrick and Department 
of Industry, Science, Energy and Resources -
RFI SEC=OFFICIAL function is not defined!


20-Apr-2022 8:25 
AM


 


RE: MR20/00863 - Senator Rex Patrick and 
Department of Industry, Science, Energy and 
Resources - Department's proposed revised 
decision under s 55G [SEC=OFFICIAL]


20-Apr-2022 8:32 
AM


 


Attachment C - CM_ FOI request - Revised 
scope accepted - LEX 66465 SEC....pdf


20-Apr-2022 8 
function is not 
defined!


20-Apr-2022 11:11 
AM


 


RE: MR20/00863 - Patrick and Department 
of Industry, Science, Energy and Resources -
RFI SEC=OFFICIAL function is not defined!


20-Apr-2022 1:49 
PM
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RE: MR20/00863 - Patrick and Department 
of Industry, Science, Energy and Resources -
RFI SEC=OFFICIAL function is not defined!


27-Apr-2022 6:27 
PM


OAIC reference MR19/00213 and 
MR20/00863 - status of requests for 
extensions [SEC=OFFICIAL]


18-May-2022 2:43 
PM


RE: OAIC reference MR19/00213 and 
MR20/00863 - status of requests for 
extensions [SEC=OFFICIAL]


20-May-2022 3:20 
PM


 


FW: LEX 67870 - MR20/00863 - Seeking AGS 
assistance SEC=OFFICIAL function is not 
defined!


06-Jun-2022 10:20 
AM


FW: LEX 67870 - MR20/00863 - Seeking AGS 
assistance SEC=OFFICIAL function is not 
defined!


06-Jun-2022 12:21 
PM


RE: MR20/00863 - Senator Rex Patrick and 
Department of Industry, Science, Energy and 
Resources - Department's revised decision


09-Jun-2022 1:41 
PM


FW: MR20/00923 - Your IC review regarding 
the Department of Industry, Science, Energy 
and Resources [SEC=OFFICIAL]


22-Jun-2022 3:00 
PM


 


RE: MR20/00863 - Senator Rex Patrick and 
Department of Industry, Science, Energy and 
Resources - Department's revised decision


22-Jun-2022 5:10 
PM


 


RE: LEX 67870 - MR20/00863 - Seeking AGS 
assistance SEC=OFFICIAL function is not 
defined!


22-Jun-2022 5:12 
PM


 


RE: LEX 67870 - MR20/00863 - Seeking AGS 
assistance [SEC=OFFICIAL] [AGSDMS-
DMS.FID4383963]


23-Jun-2022 6:40 
PM


FOI - Notice of Revised Decision (55G) - LEX 
67870 - MR20/00863 [SEC=OFFICIAL]


08-Jun-2022 5:34 
PM


IC Reviews - status update. [SEC=OFFICIAL] 15-Jul-2022 3:46 
PM


RE: IC Reviews - status update. 
[SEC=OFFICIAL]


28-Jul-2022 3:27 
PM


IC review - Rex Patrick and Department of 
Industry, Science, Energy and Resources -
MR20/00863


16-Nov-2022 4:15 
PM


 


RE: IC review - Rex Patrick and Department 
of Industry, Science, Energy and Resources -
MR20/00863


08-Dec-2022 9:36 
AM


 


RE: IC review - Rex Patrick and Department 
of Industry, Science, Energy and Resources -
MR20/00863 [SEC=OFFICIAL]


05-Jan-2023 3:11 
PM


 


RE: IC review - Rex Patrick and Department 
of Industry, Science, Energy and Resources -
MR20/00863 [SEC=OFFICIAL]


03-Jan-2023 11:19 
AM


 


Message notification: Voice message from 
Unknown sender Unknown Caller ID


30-Jan-2023 4:46 
PM


 


RE: IC review - Rex Patrick and Department 
of Industry, Science, Energy and Resources -
MR20/00863 [SEC=OFFICIAL]


30-Jan-2023 5:01 
PM


 


RE: IC review - Rex Patrick and Department 
of Industry, Science, Energy and Resources -


30-Jan-2023 5:14 
PM
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MR20/00863 [SEC=OFFICIAL]
RE: IC review - Rex Patrick and Department 
of Industry, Science, Energy and Resources -
MR20/00863 - Email 1/20 
[SEC=PROTECTED]


30-Jan-2023 9:09 
PM


RE: IC review - Rex Patrick and Department 
of Industry, Science, Energy and Resources -
MR20/00863 email 2/20 [SEC=PROTECTED]


30-Jan-2023 9:11 
PM


RE: IC review - Rex Patrick and Department 
of Industry, Science, Energy and Resources -
MR20/00863 email 3/20 [SEC=PROTECTED]


30-Jan-2023 9:13 
PM


RE: IC review - Rex Patrick and Department 
of Industry, Science, Energy and Resources -
MR20/00863 email 4/20 [SEC=PROTECTED]


30-Jan-2023 9:14 
PM


RE: IC review - Rex Patrick and Department 
of Industry, Science, Energy and Resources -
MR20/00863 email 5/20 [SEC=PROTECTED]


30-Jan-2023 9:15 
PM


RE: IC review - Rex Patrick and Department 
of Industry, Science, Energy and Resources -
MR20/00863 email 6/20 [SEC=PROTECTED]


30-Jan-2023 9:17 
PM


RE: IC review - Rex Patrick and Department 
of Industry, Science, Energy and Resources -
MR20/00863 email 7/20 [SEC=PROTECTED]


30-Jan-2023 9:19 
PM


RE: IC review - Rex Patrick and Department 
of Industry, Science, Energy and Resources -
MR20/00863 email 8/20 [SEC=PROTECTED]


30-Jan-2023 9:20 
PM


RE: IC review - Rex Patrick and Department 
of Industry, Science, Energy and Resources -
MR20/00863 email 9/20 [SEC=PROTECTED]


30-Jan-2023 9:26 
PM


RE: IC review - Rex Patrick and Department 
of Industry, Science, Energy and Resources -
MR20/00863 email 10/20 
[SEC=PROTECTED]


30-Jan-2023 9:27 
PM


RE: IC review - Rex Patrick and Department 
of Industry, Science, Energy and Resources -
MR20/00863 email 11/20 
[SEC=PROTECTED]


30-Jan-2023 9:29 
PM


RE: IC review - Rex Patrick and Department 
of Industry, Science, Energy and Resources -
MR20/00863 email 12/20 
[SEC=PROTECTED]


30-Jan-2023 9:30 
PM


RE: IC review - Rex Patrick and Department 
of Industry, Science, Energy and Resources -
MR20/00863 email 13/20 
[SEC=PROTECTED]


30-Jan-2023 9:32 
PM


RE: IC review - Rex Patrick and Department 
of Industry, Science, Energy and Resources -
MR20/00863 email 14/20 
[SEC=PROTECTED]


30-Jan-2023 9:32 
PM


RE: IC review - Rex Patrick and Department 
of Industry, Science, Energy and Resources -
MR20/00863 email 15/20 
[SEC=PROTECTED]


30-Jan-2023 9:34 
PM


RE: IC review - Rex Patrick and Department 
of Industry, Science, Energy and Resources -
MR20/00863 email 16/20 


30-Jan-2023 9:34 
PM
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[SEC=PROTECTED]
RE: IC review - Rex Patrick and Department 
of Industry, Science, Energy and Resources -
MR20/00863 email 17/20 
[SEC=PROTECTED]


30-Jan-2023 9:35 
PM


RE: IC review - Rex Patrick and Department 
of Industry, Science, Energy and Resources -
MR20/00863 email 18/20 
[SEC=PROTECTED]


30-Jan-2023 9:36 
PM


RE: IC review - Rex Patrick and Department 
of Industry, Science, Energy and Resources -
MR20/00863 email 19/20 
[SEC=PROTECTED]


30-Jan-2023 9:37 
PM


RE: IC review - Rex Patrick and Department 
of Industry, Science, Energy and Resources -
MR20/00863 email 20/20 
[SEC=PROTECTED]


30-Jan-2023 9:38 
PM


RE: IC review - Rex Patrick and Department 
of Industry, Science, Energy and Resources -
MR20/00863 - Email 1/20 
[SEC=PROTECTED]


02-Feb-2023 10:17 
AM


 


Documents found to be irrelevant.zip 02-Feb-2023 10:19 
AM


 


Cross References - 2
Case Comments
RQ20/03296
LEG21/00084
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k*,
Australian Government
Department of Industry, Science,
Energy and Resources


Your ref: MR20/00863


Our ref: LEX 66465


11 June 2021


Assistant Review and Investigations Adviser (Legal)


Freedom of Information


Office of the Australian Information Commissioner


By email: @oaic.qov.au


Dear Ms Crow


Senator Rex Patrick and Department of Industry, Science, Energy and 


Resources- MR20/00863 - Response to notice of Information Commissioner 
(IC) review and request for documents


1. I refer to our submission dated 31 May 2021 with respect to the above matter. It 


has come to our attention that there was a typographical error on page 2 which 


miscalculated the number of emails. The total number was referred to as 580, 


however, the breakdown of emails as listed under the total in fact equate to 592 


emails.


2. Please accept the following as a replacement submission.


3. I refer to your letter of 7 January 2021 providing notice of this IC review by 


Senator Rex Patrick (applicant) in relation to a decision dated 28 September 


2020 under the Freedom of Information Act 1982 (FOI Act) by the Department 


of Industry, Science, Energy and Resources (department).


4. I enclose with this letter copies of the following documents:


• the 2 July 2020 original request to (Attachment A)


• the 17 July 2020 practical refusal notice (Attachment B)


• the revised request (Attachment C)


• the 28 July 2020 charges notice (Attachment D)


• the 28 September 2020 decision on the revised request (Attachment E)


1
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Australian Government


Department of Industry, Science,
Energy and Resources


• documents recording searches conducted, including notes kept by 


individuals conducting searches and correspondence between the FOI 


decision makerand individuals who conducted searches (Attachment F)


• internal departmental email from (FOI) to 


dated 7 July 2020


• search minute/record of document searches - whilst the search 
minute/record is unsigned and undated, it was approved by the line area by 
return email correspondence on 16 July 2020.


Background to request and searches


5. On 2 July 2020, the applicant lodged an application under the FOI request for:


Any briefings and correspondence (including emails and letters) sent to or from 
Samantha Chard (General Manager of the Radioactive Waste Taskforce at 
Department of Industry, Science, Energy and Resources) between 1 May 2018 
and 13 February 2020 that contain any of the following phrases: Judicial Review, 
ADJR, AD(JR) and Administrative Decisions (Judicial Review) Act 1977.


6. On 7 July 2020, the department conducted searches using key words identified 


in the request, by using search terms Judicial review, ADJR, AD(JR), 


Administrative Decisions (Judicial Review) Act 1977, within the specified date 


range.


7. The searches identified 592 documents comprising:


• 342 emails with the keyword ‘judicial review’;


• 142 emails with the keyword ‘ADJR’;


• 5 emails with the keyword AD(JR); and


• 103 emails with the keyword Administrative Decisions (Judicial Review) 
Act 1977.


8. On 16 July 2020, the applicant was issued with a notice of intention to refuse the 


request on the basis that the work involved would amount to a substantial and 


unreasonable diversion of the department’s resources.


9. On 17 July 2020, the applicant revised the scope of the request to:


Briefings and correspondence (including emails and letters) sent to or from 
Samantha Chard (General Manager of Radioactive Waste Taskforce at Department 
of Industry, Science, Energy and Resources) that contain any of the following 
phrases: Judicial review, ADJR, AD(JR), Administrative Decisions (Judicial Review) 
Act 1977.
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Australian Government
Department of Industry, Science, 
Energy and Resources


The time period was significantly reduced to:


1. After 1 May 2018 and for a period of 1 month;
2. Between 1 October 2019 and 1 February 2020.


10. On 23 July 2020, searches were conducted in relation to the revised request 


using the keywords: “judicial review”, “ADJR”, “AD(JR)” and “Administrative 


Decisions (Judicial Review) Act 1977”, within the specified date range. Those 


searches identified approximately 130 documents comprising:


Judicial Review
• 5 May 18 to 4 May 18: 5 emails


• 1 Oct 19 to 01 Feb 20: 90 emails (containing duplicates)


ADJR
• 9 July 18 to 8 Aug 18: 4 emails


• 1 Oct 19 to 01 Feb 20: 10 emails


AD(JR)
• 26 Sep 18 to 25 Oct 18: 1 email


• 01 Oct 19 to 01 Feb 20: 0 emails


Administrative Decisions (Judicial Review) Act 1977
• 9 July to 8 Aug 18: 5 emails


• 01 Oct 19 to 01 Feb 20: 15 emails


Within the documents there were a large number of duplicates, including 


duplicate email chains.


11. On 28 July 2020, the department provided the applicant with a preliminary 


estimate of a charge based on approximately potentially 130 documents falling 


within the narrowed scope of the revised request. The documents had been 


identified as potentially relevant by conducting searches for documents and 


emails containing relevant keywords and within the timeframe identified by the 


applicant. At that stage documents had not been reviewed closely for duplicates 


or relevance.


12. On 28 September 2020, in its decision, the department indicated that it had 


identified eleven documents that were relevant to the applicant’s revised 


request.


13. The documents identified as potentially relevant included duplicates, which the 


applicant agreed to exclude from scope, and email chains. The initial searches 


not only produced a range of duplicate emails, they also identified a number of 


documents there were out of scope because the searches picked up the words 


‘administrative’ and ‘review’ in isolation when searching for documents with the 


keywords ‘Administrative Decisions (Judicial Review) Act’.
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14. When the decision maker reviewed the documents, they identified those 


documents that contained the keywords but where the correspondence was 


irrelevant to the request. For example, some documents were captured by the 


searches because they included the keywords “judicial review” but the 


correspondence did not relate to the scope of the request because the 


correspondence was not to or from Samantha Chard.


15. Once duplicates and irrelevant documents were removed, the number of 


documents was reduced to the eleven documents identified in the decision.


16.1 trust this additional information satisfies the applicant that all reasonable 


searches were conducted and relevant documents were identified in accordance 


with the request.


If you require any further information about this matter, please contact the FOI team 
at foi@industrv.qov.au


Yours sincerely


Acting Principal Legal Counsel


Legal Audit and Assurance Branch


Department of Industry, Science, Energy and Resources
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27 September 2021 


Our reference: LEX 66465 


OAIC ref: MR20/00863 


Review Adviser (Legal) 


Freedom of Information 


Office of the Australian Information Commissioner 


By email: @oaic.gov.au 


Dear  


Senator Rex Patrick (Applicant) and Department of Industry, Science, Energy and Resources 
(Department) (MR20/00863)  


I refer to your email dated 14 September 2021 and your request to determine the appropriateness of 


issuing a revised decision under section 55G of the Freedom of Information Act 1982 (FOI Act).  


In his submission, the Applicant states: 


The request terms are clear – the applicant seeks access to briefing and correspondence (including emails and 


letters) sent to or from Samantha Chard that contain particular words – Judicial Review, ADJR, AD(JR) and 


Administrative Decisions (judicial review). 


I have considered the Department’s submission dated 11 June 2021 and the scope of the 


Department’s searches pursuant to section 22 of the FOI Act. I am satisfied the Department’s reasons, 


specifically the reasons explained in paragraphs 13 and 14 of the submission, are appropriate.  


The Applicant appears to have erroneously read the Department’s submission. Paragraphs 13 and 14 


of the Department’s submission explains that documents were excluded for irrelevance where they 


were identified as: 


 duplicate emails


 containing the words ‘administrative’ and ‘review’ in isolation when searching for documents


with the keywords ‘Administrative Decisions (Judicial Review) Act’


 containing the key words but not within the scope of the request because they were not


correspondence directed to or from Samantha Chard.


Accordingly, I do not consider it is appropriate to issue a revised decision under section 55G of the FOI 


Act. 
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Please contact , Principal Legal Counsel ( @industry.gov.au) if you have 


any queries in relation to this response or require further information. 


 


Yours sincerely 


 


General Manager 


Governance & Policy 


27 September 2021 
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CAUTION: This email originated from outside of the organization. Do not click links or open attachments unless
you recognise the sender and know the content is safe.


Dear 


Thank you for the extension – we appreciate it.


Regards


FOI Team
Legal Branch
GPO Box 2013, Canberra ACT 2601 | FOI@industry.gov.au


Department of Industry, Science, Energy and Resources | www.industry.gov.au


Supporting economic growth and job creation for all Australians


Legal In Confidence - This transmission is intended only for the use of the addressee and may contain confidential or
legally privileged information. If you are not the intended recipient, you are notified that any use or dissemination of this
communication is strictly prohibited. If you have received this transmission in error, please notify me immediately and
delete copies of this transmission together with any attachments.


OFFICIAL
From: [mailto: @oaic.gov.au] 
Sent: Tuesday, 22 March 2022 4:47 PM
To: Freedom of Information <FOI@industry.gov.au>
Cc: < @industry.gov.au>; <


@industry.gov.au>
Subject: RE: MR20/00863 - Patrick and Department of Industry, Science, Energy and Resources -
RFI [SEC=OFFICIAL]


Dear FOI team


The OAIC grants the extension to close of business 31 March 2022.


We appreciate the Department’s assistance in this matter.


Kind regards
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From: Freedom of Information <FOI@industry.gov.au> 
Sent: Tuesday, 22 March 2022 3:23 PM
To: < @oaic.gov.au>; Freedom of Information <FOI@industry.gov.au>
Cc: < @industry.gov.au>; <


@industry.gov.au>
Subject: RE: MR20/00863 - Patrick and Department of Industry, Science, Energy and Resources -
RFI [SEC=OFFICIAL]


CAUTION: This email originated from outside of the organization. Do not click links or open attachments
unless you recognise the sender and know the content is safe.


Dear 


Thank you for your email.


The department needs some further time to consider this matter due to its complex history.


We would be grateful if OAIC could grant the department a further extension of an additional
week until Thursday 31 March 2022, please.


If you have any questions or wish to discuss, please contact me at FOI@industry.gov.au.


Thank you.


Regards


FOI Team
Legal Branch
GPO Box 2013, Canberra ACT 2601 | FOI@industry.gov.au


Department of Industry, Science, Energy and Resources | www.industry.gov.au


Supporting economic growth and job creation for all Australians


Legal In Confidence - This transmission is intended only for the use of the addressee and may contain confidential or
legally privileged information. If you are not the intended recipient, you are notified that any use or dissemination of this
communication is strictly prohibited. If you have received this transmission in error, please notify me immediately and
delete copies of this transmission together with any attachments.


OFFICIAL
From: [mailto: @oaic.gov.au] 
Sent: Monday, 7 March 2022 4:46 PM
To: Freedom of Information <FOI@industry.gov.au>
Subject: RE: MR20/00863 - Patrick and Department of Industry, Science, Energy and Resources -
RFI [SEC=OFFICIAL]


Dear FOI team


Thank you for your email.
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Based on the reasons provided, the OAIC grants an extension to close of business 24 March
2022.
 
Kind regards


 
 


 |  Review Adviser (Legal) (A/g)
Significant and Systemic Reviews and Regulatory Advice
Freedom of Information Regulatory Group
Office of the Australian Information Commissioner
GPO Box 5218 Sydney NSW 2001  |  oaic.gov.au


|  @oaic.gov.au   
| | |  Subscribe to Information Matters


 
 
 


From: Freedom of Information <FOI@industry.gov.au> 
Sent: Monday, 7 March 2022 12:00 PM
To: < @oaic.gov.au>; Freedom of Information <FOI@industry.gov.au>
Subject: RE: MR20/00863 - Patrick and Department of Industry, Science, Energy and Resources -
RFI [SEC=OFFICIAL]
 
CAUTION: This email originated from outside of the organization. Do not click links or open attachments
unless you recognise the sender and know the content is safe.


 
Your reference: MR20/00863
Our reference: LEX 67870 & 66465
 
Dear 
 
Thank you for your email.
 
Due to competing and urgent priorities and limited resources, I am writing to request an
extension of time to Thursday 31 March 2022 for the department to provide a response /
further submissions to the matters noted in your email below.
 
We require this additional time to undertake a fresh review of the matter given the extensive
complex history of this matter and various communications with OAIC to properly get across it
and prepare a response.
 
We would be grateful if OAIC could grant us an extension of time until Thursday 31 March 2022.
 
If you have any questions or wish to discuss, please contact me at FOI@industry.gov.au.
 
Thank you.
 
Regards
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FOI Team
Legal Branch
GPO Box 2013, Canberra ACT 2601 | FOI@industry.gov.au


Department of Industry, Science, Energy and Resources | www.industry.gov.au
 
Supporting economic growth and job creation for all Australians
 
Legal In Confidence - This transmission is intended only for the use of the addressee and may contain confidential or
legally privileged information. If you are not the intended recipient, you are notified that any use or dissemination of this
communication is strictly prohibited


 
OFFICIAL


From: [mailto: @oaic.gov.au] 
Sent: Tuesday, 22 February 2022 4:20 PM
To: Freedom of Information <FOI@industry.gov.au>
Subject: MR20/00863 - Patrick and Department of Industry, Science, Energy and Resources - RFI
[SEC=OFFICIAL]
 
Our reference: MR20/00863
Agency reference: LEX 66465
 
Dear FOI team
 
Thank you for providing marked-up copies of the documents at issue, which I have now had the
opportunity to review and consider.
 
I am considering progressing this matter to a decision of the Information Commissioner.
However before I do so, I would like to give the Department an opportunity to consider my
comments below and make a final submission. In summary, it would assist if the Department
could provide, by 8 March 2022, further particulars on its decision to delete ‘irrelevant material’
from documents 2, 9 and 10.
 
Irrelevant material (s 22)
 
As discussed in previous correspondence, s 22 provides that an agency may prepare an edited
copy of a document by deleting information ‘that would reasonably be regarded as irrelevant to
the request for access’. The FOI Guidelines explain that a request should be interpreted as
extending to any document that might reasonably be taken to be included within the description
the applicant has used (at [3.54]).
 
As previously noted, the applicant submits that:


‘Once a briefing or correspondence (including emails and letters) was located by way of
the two triggers 1) that they were sent to or from Samantha Chard and 2) they contained
the words, the entirety of the brief or correspondence then falls within the scope of the
request, irrespective of the content.’
 


Document 2
 
Thank you for providing a full copy of document 2, which is described as a Senate Inquiry
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Package. I understand from the Department’s correspondence of 22 December 2021 that the
Department considers that document 2 is ‘an email (which does not meet the request scope)
however it attached the (previous) JR Review Act’. On this basis, the Department decided to
release 1 page of the document, and deleted pages 1-101 and 103-104 under s 22. Based on my
review of the document, it is not clear that the deleted material is outside the scope of the
applicant’s request. There does not appear to be a relevant email attaching the document with
dates or authors/recipients, and therefore it is difficult to ascertain whether the document falls
outside the scope of the applicant’s request.
 
It would assist if the Department could provide further information in support of its decision to
delete pages 1-101 and 103-104 under s 22, or provide the relevant email that attached the
Senate Inquiry Package.
 
Documents 9 and 10
 
The Department deleted sections of documents 9 and 10 under s 22. It appears that the
Department deleted material within the documents because it does not contain the relevant
words in the applicant’s request. However, this would appear a narrow interpretation of the
scope of the applicant’s request. Having regard to the scope of the applicant’s request, and the
applicant’s submission extracted above, the Department’s decision to delete material within the
documents does not appear justified.
 
It would assist if the Department could provide further submissions that may be shared with the
applicant, to justify its decision to delete sections of documents 9 and 10.
  
Accordingly, please provide, by 8 March 2022, further particulars on the Department’s decision
to delete material from documents 2, 9 and 10.
 
Kind regards


 
 
 


 |  Review Adviser (Legal) (A/g)
Significant and Systemic Reviews and Regulatory Advice
Freedom of Information Regulatory Group
Office of the Australian Information Commissioner
GPO Box 5218 Sydney NSW 2001  |  oaic.gov.au


|  @oaic.gov.au   
| | |  Subscribe to Information Matters


 
 


***********************************************************************
WARNING: The information contained in this email may be confidential.
If you are not the intended recipient, any use or copying of any part
of this information is unauthorised. If you have received this email in
error, we apologise for any inconvenience and request that you notify
the sender immediately and delete all copies of this email, together
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with any attachments.
***********************************************************************


***********************************************************************
WARNING: The information contained in this email may be confidential.
If you are not the intended recipient, any use or copying of any part
of this information is unauthorised. If you have received this email in
error, we apologise for any inconvenience and request that you notify
the sender immediately and delete all copies of this email, together
with any attachments.
***********************************************************************


***********************************************************************
WARNING: The information contained in this email may be confidential.
If you are not the intended recipient, any use or copying of any part
of this information is unauthorised. If you have received this email in
error, we apologise for any inconvenience and request that you notify
the sender immediately and delete all copies of this email, together
with any attachments.
***********************************************************************
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RE: MR20/00863 - Patrick and Department of Industry, Science, Energy
and Resources - RFI [SEC=OFFICIAL]


From: Freedom of Information <foi@industry.gov.au>
To: < @oaic.gov.au>, Freedom of Information <foi@industry.gov.au>
Cc: " " < @industry.gov.au>, " " < @industry.gov.au>,


" " < @industry.gov.au>
Date: Thu, 31 Mar 2022 16:39:54 +1100


CAUTION: This email originated from outside of the organiza�on. Do not click links or open a�achments unless you recognise the
sender and know the content is safe.


Our reference: MR20/00863
Agency reference: LEX 66465 and 67870


Dear 


Thank you for granting the department an extension until 31 March 2022 to provide further particulars.  


We accept that a document is relevant to the scope of the request to the extent it is a communication to or from Samantha
Chard that contain the words ‘Judicial Review, ADJR, AD(JR) and Administrative Decisions (judicial review)’. 


The Department has reconsidered its position in relation to documents 2, 9 and 10 and is prepared to release in full
documents 9 and 10 except for the names of officers below SES level, to which we understand the applicant has agreed
to exclude from scope. We address document 2 below.


Document 2


Document 2 is titled ‘Questions and Answers - Senate Inquiry into the Site Selection Process for a National Radioactive
Waste Management Facility’. The only reason the document was included in the scope of the request is because it
attaches a copy of the National Radioactive Waste Management Act 2012 which includes a references to the ADJR Act
on page 104. The request did not include reference to the National Radioactive Waste Management Facility and the view
was taken that topics outside the ADJR Act or judicial review were not relevant. Document 2 was brought within scope as
it was an attachment to email to Samantha Chard.


We have reviewed the document and, other than the references within the National Radioactive Waste Management Act
2012 annexed at the end of the document to the relevant terms on pages 59, 101 and 102, there is no other reference to
anything related to judicial review or the ADJR Act. The remaining parts of the document relate to matters including
community consultation, site selection, transporting waste, economic impact, heritage management, grant recipients, key
activities etc. It is not clear to us that these are topics relevant to the request or of interest to the applicant. We would
invite the applicant to confirm if he agrees with that interpretation or, if he continues to seek access to the document,
which includes a copy of the National Radioactive Waste Management Act 2012 that comprises 49 pages of the 104 page
document. 


Once we receive the applicant’s response, the Department would be prepared to make a revised decision under s 55G for
the full release of documents 9 and 10 except for the names of officers below SES level and, if the applicant presses for
access to document 2, the covering email and those parts of document 2 not potentially subject to exemption, noting the
Department would need to consider the application of potential exemption claims including potential exemption in relation
to third party personal information.


Yours sincerely


FOI Team
Legal Branch
GPO Box 2013, Canberra ACT 2601 | FOI@industry.gov.au


Department of Industry, Science, Energy and Resources | www.industry.gov.au


Supporting economic growth and job creation for all Australians


Legal In Confidence - This transmission is intended only for the use of the addressee and may contain confidential or legally
privileged information. If you are not the intended recipient, you are notified that any use or dissemination of this communication is
strictly prohibited. If you have received this transmission in error, please notify me immediately and delete copies of this transmission
together with any attachments.


OFFICIAL
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From: @oaic.gov.au] 
Sent: Tuesday, 22 February 2022 4:20 PM


 To: Freedom of Information <FOI@industry.gov.au>
 Subject: MR20/00863 - Patrick and Department of Industry, Science, Energy and Resources - RFI [SEC=OFFICIAL]


Our reference: MR20/00863
Agency reference: LEX 66465


Dear FOI team


Thank you for providing marked-up copies of the documents at issue, which I have now had the opportunity to review
and consider.


I am considering progressing this ma�er to a decision of the Informa�on Commissioner. However before I do so, I would
like to give the Department an opportunity to consider my comments below and make a final submission. In summary, it
would assist if the Department could provide, by 8 March 2022, further par�culars on its decision to delete ‘irrelevant
material’ from documents 2, 9 and 10.


Irrelevant material (s 22)


As discussed in previous correspondence, s 22 provides that an agency may prepare an edited copy of a document by
dele�ng informa�on ‘that would reasonably be regarded as irrelevant to the request for access’. The FOI Guidelines
explain that a request should be interpreted as extending to any document that might reasonably be taken to be
included within the descrip�on the applicant has used (at [3.54]).


As previously noted, the applicant submits that:
‘Once a briefing or correspondence (including emails and le�ers) was located by way of the two triggers 1) that
they were sent to or from Samantha Chard and 2) they contained the words, the en�rety of the brief or
correspondence then falls within the scope of the request, irrespec�ve of the content.’


Document 2


Thank you for providing a full copy of document 2, which is described as a Senate Inquiry Package. I understand from the
Department’s correspondence of 22 December 2021 that the Department considers that document 2 is ‘an email (which
does not meet the request scope) however it a�ached the (previous) JR Review Act’. On this basis, the Department
decided to release 1 page of the document, and deleted pages 1-101 and 103-104 under s 22. Based on my review of the
document, it is not clear that the deleted material is outside the scope of the applicant’s request. There does not appear
to be a relevant email a�aching the document with dates or authors/recipients, and therefore it is difficult to ascertain
whether the document falls outside the scope of the applicant’s request.


It would assist if the Department could provide further informa�on in support of its decision to delete pages 1-101 and
103-104 under s 22, or provide the relevant email that a�ached the Senate Inquiry Package.


Documents 9 and 10


The Department deleted sec�ons of documents 9 and 10 under s 22. It appears that the Department deleted material
within the documents because it does not contain the relevant words in the applicant’s request. However, this would
appear a narrow interpreta�on of the scope of the applicant’s request. Having regard to the scope of the applicant’s
request, and the applicant’s submission extracted above, the Department’s decision to delete material within the
documents does not appear jus�fied.


It would assist if the Department could provide further submissions that may be shared with the applicant, to jus�fy its
decision to delete sec�ons of documents 9 and 10.


Accordingly, please provide, by 8 March 2022, further par�culars on the Department’s decision to delete material from
documents 2, 9 and 10.


Kind regards


   |  Review Adviser (Legal) (A/g)
Significant and Systemic Reviews and Regulatory Advice
Freedom of Information Regulatory Group
Office of the Australian Information Commissioner
GPO Box 5218 Sydney NSW 2001  |  oaic.gov.au


|  @oaic.gov.au
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| | |  Subscribe to Information Matters
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 WARNING: The information contained in this email may be confidential.
 If you are not the intended recipient, any use or copying of any part


 of this information is unauthorised. If you have received this email in
 error, we apologise for any inconvenience and request that you notify
 the sender immediately and delete all copies of this email, together


 with any attachments.
 ***********************************************************************
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 WARNING: The information contained in this email may be confidential.
 If you are not the intended recipient, any use or copying of any part
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 error, we apologise for any inconvenience and request that you notify
 the sender immediately and delete all copies of this email, together
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 WARNING: The information contained in this email may be confidential.
 If you are not the intended recipient, any use or copying of any part


 of this information is unauthorised. If you have received this email in
 error, we apologise for any inconvenience and request that you notify
 the sender immediately and delete all copies of this email, together
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RE: MR20/00863 - Patrick and Department of Industry, Science, Energy
and Resources - RFI [SEC=OFFICIAL:Sensitive, ACCESS=Legal-
Privilege]


From: < @oaic.gov.au>
To: Freedom of Information <foi@industry.gov.au>
Cc: " " < @industry.gov.au>, " " < @industry.gov.au>,


" " < @industry.gov.au>
Date: Wed, 20 Apr 2022 08:25:02 +1000


Our reference: MR20/00863
Agency reference: LEX 66465 and 67870


Dear FOI team


By way of update, the OAIC has provided the Department’s email to the applicant. Please see the applicant’s response
below:


Senator Patrick reaffirms that he is happy to exclude the names on non-SES personnel from the scope of the
request.


In relation to document 2, Senator Patrick notes he has already stated his position in paragraph 5 of his 10
September 2021 submission, in which he explains that all of a document is within the scope of the request
(except as to the names of non-SES personnel) if both of two triggers have been met:


1. That the document was sent to or from Samantha Chard; and
2. The document contains the particular words – “Judicial Review”, “ADJR”, “AD(JR) and “Administrative


Decision (Judicial Review)”.


Senator Patrick notes that the remainder of the documents are purportedly legal advice. Senator Patrick is not
inclined to accept this on the basis of the simple description supplied (ie. “email and attachment”). He is willing to
accept that document 7 “AGS Consolidated draft advice” is exempt under s42.


Having regard to this response, we understand the applicant con�nues to seek access to a full copy of document 2.


We understand that the Department is prepared to make a decision under s 55G of the FOI Act in accordance with the
above, no�ng that it will need to consider the applica�on of poten�al exemp�ons in document 2.


We would appreciate if the Department could consider the above and provide an update by 4 May 2022.


Grateful if the Department could send any further correspondence in this ma�er to foidr@oaic.gov.au


Kind regards


 |  Review Adviser (Legal) (A/g)
Significant and Systemic Reviews and Regulatory Advice
Freedom of Information Regulatory Group
Office of the Australian Information Commissioner
GPO Box 5218 Sydney NSW 2001  |  oaic.gov.au


|  @oaic.gov.au
| | | Subscribe to Information Matters
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From: Freedom of Information <FOI@industry.gov.au> 


 Sent: Friday, 8 April 2022 3:08 PM
 To: @oaic.gov.au>


 Cc: Freedom of Information <FOI@industry.gov.au>; @industry.gov.au>; 
< @industry.gov.au>; @industry.gov.au>


 Subject: Re: MR20/00863 - Patrick and Department of Industry, Science, Energy and Resources - RFI
[SEC=OFFICIAL:Sensitive, ACCESS=Legal-Privilege]
 
CAUTION: This email originated from outside of the organization. Do not click links or open attachments unless you
recognise the sender and know the content is safe.


 
Dear 
 
Thank you for your email.
 
The department has not contacted the Applicant in relation to any potential s 55G decision or whether they seek access
to Document 2.
 
The department confirms that the body of the email dated 31 March 2022 may be shared with the Applicant.
 
Regards
 
FOI Team
Legal Branch
GPO Box 2013, Canberra ACT 2601 | FOI@industry.gov.au


Department of Industry, Science, Energy and Resources | www.industry.gov.au
 
Supporting economic growth and job creation for all Australians
 
Legal In Confidence - This transmission is intended only for the use of the addressee and may contain confidential or legally
privileged information. If you are not the intended recipient, you are notified that any use or dissemination of this communication is
strictly prohibited. If you have received this transmission in error, please notify me immediately and delete copies of this transmission
together with any attachments.
 


OFFICIAL: Sensitive
 Legal privilege


From: [mailto: @oaic.gov.au] 
 Sent: Wednesday, 6 April 2022 4:00 PM


 To: Freedom of Information <FOI@industry.gov.au>
 Cc: @industry.gov.au>;  < @industry.gov.au>; 


@industry.gov.au>
 Subject: RE: MR20/00863 - Patrick and Department of Industry, Science, Energy and Resources - RFI [SEC=OFFICIAL]


 
Dear FOI team
 
Thank you for your email and submissions. Could you please confirm whether the Department has contacted the
applicant in rela�on to the proposed s 55G decision and/or whether they seek access to document 2?
 
If you would like the OAIC to liaise with the applicant, I would be grateful if you could confirm whether the body of the
below email may be shared with them?
 
I would appreciate the Department’s prompt response, by 8 April 2022.
 
Kind regards
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| Review Adviser (Legal) (A/g)
Significant and Systemic Reviews and Regulatory Advice


 Freedom of Information Regulatory Group
Office of the Australian Information Commissioner
GPO Box 5218 Sydney NSW 2001 | oaic.gov.au


| @oaic.gov.au
| | | Subscribe to Information Matters


 


 
 
 
From: Freedom of Information <FOI@industry.gov.au> 


 Sent: Thursday, 31 March 2022 4:40 PM
 To: @oaic.gov.au>; Freedom of Information <FOI@industry.gov.au>


 Cc: @industry.gov.au>; @industry.gov.au>; 
@industry.gov.au>


 Subject: RE: MR20/00863 - Patrick and Department of Industry, Science, Energy and Resources - RFI [SEC=OFFICIAL]
 
CAUTION: This email originated from outside of the organization. Do not click links or open attachments unless you
recognise the sender and know the content is safe.


 
Our reference: MR20/00863
Agency reference: LEX 66465 and 67870


 
Dear 
 
Thank you for granting the department an extension until 31 March 2022 to provide further particulars.
 
We accept that a document is relevant to the scope of the request to the extent it is a communication to or from Samantha
Chard that contain the words ‘Judicial Review, ADJR, AD(JR) and Administrative Decisions (judicial review)’.
 
The Department has reconsidered its position in relation to documents 2, 9 and 10 and is prepared to release in full
documents 9 and 10 except for the names of officers below SES level, to which we understand the applicant has agreed
to exclude from scope. We address document 2 below.
 
Document 2
 
Document 2 is titled ‘Questions and Answers - Senate Inquiry into the Site Selection Process for a National Radioactive
Waste Management Facility’. The only reason the document was included in the scope of the request is because it
attaches a copy of the National Radioactive Waste Management Act 2012 which includes a references to the ADJR Act
on page 104. The request did not include reference to the National Radioactive Waste Management Facility and the view
was taken that topics outside the ADJR Act or judicial review were not relevant. Document 2 was brought within scope as
it was an attachment to email to Samantha Chard.
 
We have reviewed the document and, other than the references within the National Radioactive Waste Management Act
2012 annexed at the end of the document to the relevant terms on pages 59, 101 and 102, there is no other reference to
anything related to judicial review or the ADJR Act. The remaining parts of the document relate to matters including
community consultation, site selection, transporting waste, economic impact, heritage management, grant recipients, key
activities etc. It is not clear to us that these are topics relevant to the request or of interest to the applicant. We would
invite the applicant to confirm if he agrees with that interpretation or, if he continues to seek access to the document,
which includes a copy of the National Radioactive Waste Management Act 2012 that comprises 49 pages of the 104 page
document.
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Once we receive the applicant’s response, the Department would be prepared to make a revised decision under s 55G for
the full release of documents 9 and 10 except for the names of officers below SES level and, if the applicant presses for
access to document 2, the covering email and those parts of document 2 not potentially subject to exemption, noting the
Department would need to consider the application of potential exemption claims including potential exemption in relation
to third party personal information.
 
Yours sincerely
 
FOI Team
Legal Branch
GPO Box 2013, Canberra ACT 2601 | FOI@industry.gov.au


Department of Industry, Science, Energy and Resources | www.industry.gov.au
 
Supporting economic growth and job creation for all Australians
 
Legal In Confidence - This transmission is intended only for the use of the addressee and may contain confidential or legally
privileged information. If you are not the intended recipient, you are notified that any use or dissemination of this communication is
strictly prohibited. If you have received this transmission in error, please notify me immediately and delete copies of this transmission
together with any attachments.
 


OFFICIAL
From:  [mailto: @oaic.gov.au] 


 Sent: Tuesday, 22 February 2022 4:20 PM
 To: Freedom of Information <FOI@industry.gov.au>


 Subject: MR20/00863 - Patrick and Department of Industry, Science, Energy and Resources - RFI [SEC=OFFICIAL]
 
Our reference: MR20/00863
Agency reference: LEX 66465
 
Dear FOI team
 
Thank you for providing marked-up copies of the documents at issue, which I have now had the opportunity to review
and consider.
 
I am considering progressing this ma�er to a decision of the Informa�on Commissioner. However before I do so, I would
like to give the Department an opportunity to consider my comments below and make a final submission. In summary, it
would assist if the Department could provide, by 8 March 2022, further par�culars on its decision to delete ‘irrelevant
material’ from documents 2, 9 and 10.
 
Irrelevant material (s 22)
 
As discussed in previous correspondence, s 22 provides that an agency may prepare an edited copy of a document by
dele�ng informa�on ‘that would reasonably be regarded as irrelevant to the request for access’. The FOI Guidelines
explain that a request should be interpreted as extending to any document that might reasonably be taken to be
included within the descrip�on the applicant has used (at [3.54]).
 
As previously noted, the applicant submits that:


‘Once a briefing or correspondence (including emails and le�ers) was located by way of the two triggers 1) that
they were sent to or from Samantha Chard and 2) they contained the words, the en�rety of the brief or
correspondence then falls within the scope of the request, irrespec�ve of the content.’
 


Document 2
 
Thank you for providing a full copy of document 2, which is described as a Senate Inquiry Package. I understand from the
Department’s correspondence of 22 December 2021 that the Department considers that document 2 is ‘an email (which
does not meet the request scope) however it a�ached the (previous) JR Review Act’. On this basis, the Department
decided to release 1 page of the document, and deleted pages 1-101 and 103-104 under s 22. Based on my review of the
document, it is not clear that the deleted material is outside the scope of the applicant’s request. There does not appear
to be a relevant email a�aching the document with dates or authors/recipients, and therefore it is difficult to ascertain
whether the document falls outside the scope of the applicant’s request.
 
It would assist if the Department could provide further informa�on in support of its decision to delete pages 1-101 and
103-104 under s 22, or provide the relevant email that a�ached the Senate Inquiry Package.
 
Documents 9 and 10
 
The Department deleted sec�ons of documents 9 and 10 under s 22. It appears that the Department deleted material
within the documents because it does not contain the relevant words in the applicant’s request. However, this would
appear a narrow interpreta�on of the scope of the applicant’s request. Having regard to the scope of the applicant’s
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request, and the applicant’s submission extracted above, the Department’s decision to delete material within the
documents does not appear jus�fied.
 
It would assist if the Department could provide further submissions that may be shared with the applicant, to jus�fy its
decision to delete sec�ons of documents 9 and 10.
 
Accordingly, please provide, by 8 March 2022, further par�culars on the Department’s decision to delete material from
documents 2, 9 and 10.
 
Kind regards


 
 
 


| Review Adviser (Legal) (A/g)
Significant and Systemic Reviews and Regulatory Advice


 Freedom of Information Regulatory Group
Office of the Australian Information Commissioner
GPO Box 5218 Sydney NSW 2001 | oaic.gov.au


| @oaic.gov.au
| | | Subscribe to Information Matters


 
 
 
 
***********************************************************************


 WARNING: The informa�on contained in this email may be confiden�al.
 If you are not the intended recipient, any use or copying of any part


 of this informa�on is unauthorised. If you have received this email in
 error, we apologise for any inconvenience and request that you no�fy
 the sender immediately and delete all copies of this email, together


 with any a�achments.
 ***********************************************************************


 
 
***********************************************************************


 WARNING: The informa�on contained in this email may be confiden�al.
 If you are not the intended recipient, any use or copying of any part


 of this informa�on is unauthorised. If you have received this email in
 error, we apologise for any inconvenience and request that you no�fy
 the sender immediately and delete all copies of this email, together


 with any a�achments.
 ***********************************************************************


 
 
***********************************************************************


 WARNING: The informa�on contained in this email may be confiden�al.
 If you are not the intended recipient, any use or copying of any part


 of this informa�on is unauthorised. If you have received this email in
 error, we apologise for any inconvenience and request that you no�fy
 the sender immediately and delete all copies of this email, together


 with any a�achments.
 ***********************************************************************


 
 
***********************************************************************


 WARNING: The information contained in this email may be confidential.
 If you are not the intended recipient, any use or copying of any part


 of this information is unauthorised. If you have received this email in
 error, we apologise for any inconvenience and request that you notify
 the sender immediately and delete all copies of this email, together


 with any attachments.
 ***********************************************************************
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From: OAIC - FOI DR
Sent: Thursday, December 8, 2022 9:36 AM
To: Freedom of Information
Cc:
Subject: RE: IC review - Rex Patrick and Department of Industry, Science, Energy and 


Resources - MR20/00863


Our ref: MR20/000863 
Agency ref: LEX 66465 


Dear 


I am writing to follow up on my email of 16 November 2022, as it does not appear that we have received a response 
from the Department.  


We would be grateful if the Department could please provide an unredacted copy of the 119 documents that the 
Department considered to be irrelevant to the applicant’s request. It would also assist us in progressing this IC 
review if you could please provide us with Schedule for these documents. 


If you could please provide the above information by 15 December 2022, it would be greatly appreciated.  


If you have any questions or require further information, please do not hesitate to contact me. 


Kind regards 


 |  IC Review Adviser 


Freedom of information 


Office of the Australian Information Commissioner 


GPO Box 5218 Sydney NSW 2001  |  oaic.gov.au  
 |   @oaic.gov.au


|  |  |   Subscribe to Information Matters 


Please note that I do not work on Mondays and Tuesdays. If you require urgent assistance on these days, please 
contact foidr@oaic.gov.au. 


From: OAIC ‐ FOI DR <foidr@oaic.gov.au>  
Sent: Wednesday, 16 November 2022 4:15 PM 
To: Freedom of Information <FOI@industry.gov.au> 
Cc:   < @oaic.gov.au> 
Subject: IC review ‐ Rex Patrick and Department of Industry, Science, Energy and Resources ‐ MR20/00863 


Our ref: MR20/000863 
Agency ref: LEX 66465 


Dear   


I refer to the above IC review matter.  


A key issue raised by Mr Patrick (the applicant) in this matter is whether the documents the Department found to be 
irrelevant to the scope of his revised request is irrelevant. In particular, the applicant contends that the Department 
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had initially advised that it had identified 130 documents that may be relevant to his revised request, but 
subsequently only identified 11 documents that were actually relevant to his request.  
 
I note that the agency provided submissions in response to the applicant’s contentions, where it explained that 
documents excluded for irrelevance were identified as: 


 duplicate emails 


 containing the words ‘administrative’ and ‘review’ in isolation when searching for documents with the 
keywords ‘Administrative Decisions (Judicial Review) Act’ 


 containing the key words but not within the scope of the request because they were not correspondence 
directed to or from Samantha Chard. 


 
Notwithstanding this, the applicant maintains his contention that more documents should have been captured by 
the terms of his request. 
 
Request for copies of the documents that that the Department considers to be irrelevant 
 
I understand that the Department has already provided the OAIC with copies of the 11 documents that it considers 
to be relevant to the scope of the applicant’s request. However, as the applicant has raised concerns about whether 
the remaining 119 documents are irrelevant to his request, we would be grateful if you could please arrange for an 
unredacted copy of these 119 documents to be provided to the OAIC. It would also assist us in progressing this IC 
review if you could please provide us with Schedule for these documents. 
 
We would be grateful if you could please provide the information outlined above by 7 December 2022. 
 
If you have any questions or require further information, please do not hesitate to contact me. 
 
Kind regards 
 


 


    |  IC Review Adviser 


Freedom of information 


Office of the Australian Information Commissioner 


GPO Box 5218 Sydney NSW 2001  |  oaic.gov.au  
 |   @oaic.gov.au 


 


| 
 


|  |   Subscribe to Information Matters 


 
Please note that I do not work on Mondays and Tuesdays. If you require urgent assistance on these days, please 
contact foidr@oaic.gov.au. 
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From: OAIC - FOI DR
Sent: Thursday, January 5, 2023 3:11 PM
To: Freedom of Information
Cc:
Subject: RE: IC review - Rex Patrick and Department of Industry, Science, Energy and 


Resources - MR20/00863 [SEC=OFFICIAL]


Dear 


Thank you for your update.  


We will await the Department’s provision of the unredacted copies of the 119 documents by 31 January 2023. 


If you have any questions or require further information, please do not hesitate to contact me. 


Kind regards 


  |  IC Review Adviser 


Freedom of information 


Office of the Australian Information Commissioner 


GPO Box 5218 Sydney NSW 2001  |  oaic.gov.au  
 |   @oaic.gov.au


|  |  |   Subscribe to Information Matters 


Please note that I do not work on Tuesdays and Wednesdays. If you require urgent assistance on these days, please 
contact foidr@oaic.gov.au. 


From: Freedom of Information <FOI@industry.gov.au>  
Sent: Tuesday, 3 January 2023 11:19 AM 
To: OAIC ‐ FOI DR <foidr@oaic.gov.au>; Freedom of Information <FOI@industry.gov.au> 
Cc:   < @oaic.gov.au> 
Subject: RE: IC review ‐ Rex Patrick and Department of Industry, Science, Energy and Resources ‐ MR20/00863 
[SEC=OFFICIAL] 


Dear    


Apologies for the slow response, we have had a number of absences in our team.  


We are actively working on this request and anticipate being in a position to provide the documents by the end of 
this month. 


Given the elapse in time, and personnel changes we have had to manually review documents, collate and seek 
business area clearance to release the documents outside of the department. This has taken longer than anticipated 
and is in the final stages. 


Kind regards 


You don't often get email from foi@industry.gov.au. Learn why this is important 
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Principal Legal Counsel 
Information Law Team 
Legal Branch | Chief Operating Officer Division  


 | @industry.gov.au 
——————————————————————————————————— 


Department of Industry, Science and Resources | www.industry.gov.au 
 
Supporting economic growth and job creation for all Australians 
 
This transmission is intended only for the use of the addressee and may contain confidential or legally privileged information. If you are 
not the intended recipient, you are notified that any use or dissemination of this communication is strictly prohibited. If you have 
received this transmission in error, please notify me immediately by telephone and delete copies of this transmission together with any 
attachments. 
 
 


OFFICIAL 


From: OAIC ‐ FOI DR [mailto:foidr@oaic.gov.au]  
Sent: Thursday, 8 December 2022 9:36 AM 
To: Freedom of Information <FOI@industry.gov.au> 
Cc:   < @oaic.gov.au> 
Subject: RE: IC review ‐ Rex Patrick and Department of Industry, Science, Energy and Resources ‐ MR20/00863 
[SEC=OFFICIAL] 
 
Our ref: MR20/000863 
Agency ref: LEX 66465 
 
Dear   
 
I am writing to follow up on my email of 16 November 2022, as it does not appear that we have received a response 
from the Department.  
 
We would be grateful if the Department could please provide an unredacted copy of the 119 documents that the 
Department considered to be irrelevant to the applicant’s request. It would also assist us in progressing this IC 
review if you could please provide us with Schedule for these documents. 
 
If you could please provide the above information by 15 December 2022, it would be greatly appreciated.  
 
If you have any questions or require further information, please do not hesitate to contact me. 
 
Kind regards 
 


 


    |  IC Review Adviser 


Freedom of information 


Office of the Australian Information Commissioner 


GPO Box 5218 Sydney NSW 2001  |  oaic.gov.au  
 |   @oaic.gov.au 


 


| 
 


|  |   Subscribe to Information Matters 


 
Please note that I do not work on Mondays and Tuesdays. If you require urgent assistance on these days, please 
contact foidr@oaic.gov.au. 
 
 


From: OAIC ‐ FOI DR <foidr@oaic.gov.au>  
Sent: Wednesday, 16 November 2022 4:15 PM 
To: Freedom of Information <FOI@industry.gov.au> 
Cc:   < @oaic.gov.au> 
Subject: IC review ‐ Rex Patrick and Department of Industry, Science, Energy and Resources ‐ MR20/00863 
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Our ref: MR20/000863 
Agency ref: LEX 66465 
 
Dear   
 
I refer to the above IC review matter.  
 
A key issue raised by Mr Patrick (the applicant) in this matter is whether the documents the Department found to be 
irrelevant to the scope of his revised request is irrelevant. In particular, the applicant contends that the Department 
had initially advised that it had identified 130 documents that may be relevant to his revised request, but 
subsequently only identified 11 documents that were actually relevant to his request.  
 
I note that the agency provided submissions in response to the applicant’s contentions, where it explained that 
documents excluded for irrelevance were identified as: 


 duplicate emails 


 containing the words ‘administrative’ and ‘review’ in isolation when searching for documents with the 
keywords ‘Administrative Decisions (Judicial Review) Act’ 


 containing the key words but not within the scope of the request because they were not correspondence 
directed to or from Samantha Chard. 


 
Notwithstanding this, the applicant maintains his contention that more documents should have been captured by 
the terms of his request. 
 
Request for copies of the documents that that the Department considers to be irrelevant 
 
I understand that the Department has already provided the OAIC with copies of the 11 documents that it considers 
to be relevant to the scope of the applicant’s request. However, as the applicant has raised concerns about whether 
the remaining 119 documents are irrelevant to his request, we would be grateful if you could please arrange for an 
unredacted copy of these 119 documents to be provided to the OAIC. It would also assist us in progressing this IC 
review if you could please provide us with Schedule for these documents. 
 
We would be grateful if you could please provide the information outlined above by 7 December 2022. 
 
If you have any questions or require further information, please do not hesitate to contact me. 
 
Kind regards 
 


 


    |  IC Review Adviser 


Freedom of information 


Office of the Australian Information Commissioner 


GPO Box 5218 Sydney NSW 2001  |  oaic.gov.au  
|   @oaic.gov.au 


 


| 
 


|  |   Subscribe to Information Matters 


 
Please note that I do not work on Mondays and Tuesdays. If you require urgent assistance on these days, please 
contact foidr@oaic.gov.au. 
 
 


Notice: 


The information contained in this email message and any attached files may be confidential information, and 
may also be the subject of legal professional privilege. If you are not the intended recipient any use, 
disclosure or copying of this email is unauthorised. If you received this email in error, please notify the 
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sender by contacting the department's switchboard on 1300 488 064 during business hours (8:30am - 5pm 
Canberra time) and delete all copies of this transmission together with any attachments.  
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From: OAIC - FOI DR
Sent: Thursday, February 2, 2023 10:17 AM
To: Freedom of Information
Cc:
Subject: RE: IC review - Rex Patrick and Department of Industry, Science, Energy and 


Resources - MR20/00863 - Email 1/20 [SEC=PROTECTED]


Dear   


Thank you for sending through the documents. I confirm that we have now received all 20 emails. 


We will be in contact if we require any further information from the Department.  


Kind regards 


|  IC Review Adviser 


Freedom of information 


Office of the Australian Information Commissioner 


GPO Box 5218 Sydney NSW 2001  |  oaic.gov.au  
 |   @oaic.gov.au


|  |  |   Subscribe to Information Matters 


Please note that I do not work on Tuesdays and Wednesdays. If you require urgent assistance on these days, please 
contact foidr@oaic.gov.au. 


From: Freedom of Information <FOI@industry.gov.au>  
Sent: Monday, 30 January 2023 9:09 PM 
To: OAIC ‐ FOI DR <foidr@oaic.gov.au> 
Cc:   < @oaic.gov.au>; Freedom of Information <FOI@industry.gov.au> 
Subject: RE: IC review ‐ Rex Patrick and Department of Industry, Science, Energy and Resources ‐ MR20/00863 ‐ 
Email 1/20 [SEC=PROTECTED] 


Hi   


As discussed, there will be 20 emails with the documents broken into segments 001 to 019.  


This will be counted as email 1 and only include the attached Index showing the starting page number for each 
document.  


Regards 


  


From: Freedom of Information  
Sent: Monday, 30 January 2023 5:01 PM 
To: OAIC ‐ FOI DR <foidr@oaic.gov.au> 
Cc:   < @oaic.gov.au> 
Subject: RE: IC review ‐ Rex Patrick and Department of Industry, Science, Energy and Resources ‐ MR20/00863 
[SEC=OFFICIAL] 
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Hi   
 
Thank you for your time on the phone just now.  
 
Could you please confirm by return email that your office is able to accept the documents that are marked as 
‘Protected’.  
 
Regards 
 


 
Senior FOI Officer 
 


From: OAIC ‐ FOI DR <foidr@oaic.gov.au>  
Sent: Thursday, 5 January 2023 3:11 PM 
To: Freedom of Information <FOI@industry.gov.au> 
Cc:   < @oaic.gov.au> 
Subject: RE: IC review ‐ Rex Patrick and Department of Industry, Science, Energy and Resources ‐ MR20/00863 
[SEC=OFFICIAL] 
 
Dear   
 
Thank you for your update.  
 
We will await the Department’s provision of the unredacted copies of the 119 documents by 31 January 2023. 
 
If you have any questions or require further information, please do not hesitate to contact me. 
 
Kind regards 
 


 


   |  IC Review Adviser 


Freedom of information 


Office of the Australian Information Commissioner 


GPO Box 5218 Sydney NSW 2001  |  oaic.gov.au  
 |   @oaic.gov.au 


 


| 
 


|  |   Subscribe to Information Matters 


 
Please note that I do not work on Tuesdays and Wednesdays. If you require urgent assistance on these days, please 
contact foidr@oaic.gov.au. 
 
 
 
 


From: Freedom of Information <FOI@industry.gov.au>  
Sent: Tuesday, 3 January 2023 11:19 AM 
To: OAIC ‐ FOI DR <foidr@oaic.gov.au>; Freedom of Information <FOI@industry.gov.au> 
Cc:   < @oaic.gov.au> 
Subject: RE: IC review ‐ Rex Patrick and Department of Industry, Science, Energy and Resources ‐ MR20/00863 
[SEC=OFFICIAL] 
 


Dear    
 
Apologies for the slow response, we have had a number of absences in our team.  
 


  You don't often get email from foi@industry.gov.au. Learn why this is important 
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We are actively working on this request and anticipate being in a position to provide the documents by the end of 
this month. 
 
Given the elapse in time, and personnel changes we have had to manually review documents, collate and seek 
business area clearance to release the documents outside of the department. This has taken longer than anticipated 
and is in the final stages. 
 
Kind regards 
 


 
Principal Legal Counsel 
Information Law Team 
Legal Branch | Chief Operating Officer Division  


 | @industry.gov.au 
——————————————————————————————————— 


Department of Industry, Science and Resources | www.industry.gov.au 
 
Supporting economic growth and job creation for all Australians 
 
This transmission is intended only for the use of the addressee and may contain confidential or legally privileged information. If you are 
not the intended recipient, you are notified that any use or dissemination of this communication is strictly prohibited. If you have 
received this transmission in error, please notify me immediately by telephone and delete copies of this transmission together with any 
attachments. 
 
 


OFFICIAL 


From: OAIC ‐ FOI DR [mailto:foidr@oaic.gov.au]  
Sent: Thursday, 8 December 2022 9:36 AM 
To: Freedom of Information <FOI@industry.gov.au> 
Cc:   < @oaic.gov.au> 
Subject: RE: IC review ‐ Rex Patrick and Department of Industry, Science, Energy and Resources ‐ MR20/00863 
[SEC=OFFICIAL] 
 
Our ref: MR20/000863 
Agency ref: LEX 66465 
 
Dear   
 
I am writing to follow up on my email of 16 November 2022, as it does not appear that we have received a response 
from the Department.  
 
We would be grateful if the Department could please provide an unredacted copy of the 119 documents that the 
Department considered to be irrelevant to the applicant’s request. It would also assist us in progressing this IC 
review if you could please provide us with Schedule for these documents. 
 
If you could please provide the above information by 15 December 2022, it would be greatly appreciated.  
 
If you have any questions or require further information, please do not hesitate to contact me. 
 
Kind regards 
 


 


    |  IC Review Adviser 


Freedom of information 


Office of the Australian Information Commissioner 


GPO Box 5218 Sydney NSW 2001  |  oaic.gov.au  
 |   @oaic.gov.au 


 


| 
 


|  |   Subscribe to Information Matters 


 


523







4


Please note that I do not work on Mondays and Tuesdays. If you require urgent assistance on these days, please 
contact foidr@oaic.gov.au. 
 
 


From: OAIC ‐ FOI DR <foidr@oaic.gov.au>  
Sent: Wednesday, 16 November 2022 4:15 PM 
To: Freedom of Information <FOI@industry.gov.au> 
Cc:   < @oaic.gov.au> 
Subject: IC review ‐ Rex Patrick and Department of Industry, Science, Energy and Resources ‐ MR20/00863 
 
Our ref: MR20/000863 
Agency ref: LEX 66465 
 
Dear 
 
I refer to the above IC review matter.  
 
A key issue raised by Mr Patrick (the applicant) in this matter is whether the documents the Department found to be 
irrelevant to the scope of his revised request is irrelevant. In particular, the applicant contends that the Department 
had initially advised that it had identified 130 documents that may be relevant to his revised request, but 
subsequently only identified 11 documents that were actually relevant to his request.  
 
I note that the agency provided submissions in response to the applicant’s contentions, where it explained that 
documents excluded for irrelevance were identified as: 


 duplicate emails 


 containing the words ‘administrative’ and ‘review’ in isolation when searching for documents with the 
keywords ‘Administrative Decisions (Judicial Review) Act’ 


 containing the key words but not within the scope of the request because they were not correspondence 
directed to or from Samantha Chard. 


 
Notwithstanding this, the applicant maintains his contention that more documents should have been captured by 
the terms of his request. 
 
Request for copies of the documents that that the Department considers to be irrelevant 
 
I understand that the Department has already provided the OAIC with copies of the 11 documents that it considers 
to be relevant to the scope of the applicant’s request. However, as the applicant has raised concerns about whether 
the remaining 119 documents are irrelevant to his request, we would be grateful if you could please arrange for an 
unredacted copy of these 119 documents to be provided to the OAIC. It would also assist us in progressing this IC 
review if you could please provide us with Schedule for these documents. 
 
We would be grateful if you could please provide the information outlined above by 7 December 2022. 
 
If you have any questions or require further information, please do not hesitate to contact me. 
 
Kind regards 
 


 


    |  IC Review Adviser 


Freedom of information 


Office of the Australian Information Commissioner 


GPO Box 5218 Sydney NSW 2001  |  oaic.gov.au  
 |   @oaic.gov.au 


 


| 
 


|  |   Subscribe to Information Matters 
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Please note that I do not work on Mondays and Tuesdays. If you require urgent assistance on these days, please 
contact foidr@oaic.gov.au. 
 
 


Notice: 


The information contained in this email message and any attached files may be confidential information, and 
may also be the subject of legal professional privilege. If you are not the intended recipient any use, 
disclosure or copying of this email is unauthorised. If you received this email in error, please notify the 
sender by contacting the department's switchboard on 1300 488 064 during business hours (8:30am - 5pm 
Canberra time) and delete all copies of this transmission together with any attachments.  


Notice: 


The information contained in this email message and any attached files may be confidential information, and 
may also be the subject of legal professional privilege. If you are not the intended recipient any use, 
disclosure or copying of this email is unauthorised. If you received this email in error, please notify the 
sender by contacting the department's switchboard on 1300 488 064 during business hours (8:30am - 5pm 
Canberra time) and delete all copies of this transmission together with any attachments.  
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MR20/00922 02-Mar-2023 5:29 PM


Title
Patrick, Rex | DOH - Department of Health and Aged Care
Receipt Details
File Type: Access Refusal Received Date: 24-Sep-2020 12:00 AM
Case Type: Prepare Review Received By:
How Received: Registered Date: 28-Sep-2020 9:58 AM
Owned By: FOI - IC reviews -


Reviews
Registered By: FOI - IC reviews -


Reviews
Case Details
Stage: Allocation
How Received: Email
Validation: Valid
Sensitivity: Member of Parliament
File Security: OFFICIAL
Agency Reference 
Number:


FOI 1923


Review Applicant Type: Original requestor
Primary Client Group: Organisation
Parent Case Entity 
Code:


IC Review


Respondent Client 
Group:


Agency


Case PrimaryPerson: Patrick, Rex
Case Respondent: DOH - Department of Health and Aged Care
Assessor Note: [Cat 5.2] s 47B; s 54Z in
Retention Class: OAIC RA 61986 (D2)
IC Review Case Type: Primary
Deemed decision: No
Previous Case Owner 
ID:


125293


Ready to draft 
decision:


No


Case Parties - 4
Applicant Client: Patrick, Rex
Applicant Contact: Verlato, Maximilian
Respondent Client: DOH - Department of Health and Aged Care
Respondent Contact: FOI Contact Officer
Summary
A's ref: NC-FOI/MV
Request: 
All inputs and/or records of deliberations of the meetings of the Australian Health Protection Principal 
Committee ("AHPPC") since the 29th May 2020 that go to the topic of State border closures. 
Decision under review: original decision dated 22 September . 
10 docs found within scope of request. 10 exempt in full under s47B.
Number of documents at issue: 10 
Notes for assessor: Applicant states will provide submissions once the review is allocated to an officer
Scope of review: Applicant seeks review of exemptions s47B


Post triage notes: 


Page 1 of 4Patrick, Rex | DOH - Department of Health and Aged Care


2/03/2023about:blank


RES.00922.03 526







Opening letter to A: Confirm scope of review.
Opening letter to R: Request processing documentation including material at issue and submissions 
addressing the application of s 47B.
Refer matter to Significant and Systemic Team.


: 01/10/20


Actions - 22 (2 Open, 20 Completed)
Action Owner Due Completed
Record case details 
and attach docs (MR 
REG)


30-Sep-2020 28-Sep-2020


Send 
Acknowledgement 
Letter (MR REG)


30-Sep-2020 02-Oct-2020


Move to Triage basket 
(MR REG)


29-Sep-2020 28-Sep-2020


Allocate to Triage 
Officer (MR TR)


FOI - Triage 29-Sep-2020 02-Oct-2020, 


Ownership Reassigned 28-Sep-2020 28-Sep-2020
Assigned to 'FOI - Triage' by ' '


Ownership Reassigned 28-Sep-2020 28-Sep-2020
Assigned to 'FOI - Triage' by ' '


Ownership Reassigned 02-Oct-2020 02-Oct-2020
Assigned to ' ' by ' '


Conduct Triage (MR 
TR)


05-Oct-2020 02-Oct-2020: Mail Assessment


Decide Path (MR MA) FOI - IC 
reviews -
Assessment


05-Oct-2020 19-Oct-2020, Ago, Rocelle: 54Z -
Conduct Review


A's ref: NC-FOI/MV Request: All inputs and/or records of deliberations of the meetings of the Australian 
Health Protection Principal Ccmmittee ("AHPPC") since the 29th May 2020 that go to the topic of State 
border closures. Decision under review: original decision dated 22 September . 10 docs found within 
scope of request. 10 exempt in full under s47B. Number of documents at issue: 10 Notes for assessor: 
Applicant states will provide submissions once the review is allocated to an officer Scope of review: 
Applicant seeks review of exemptions s47B Post triage notes: Opening letter to A: Confirm scope of 
review. Opening letter to R: Request processing documentation including material at issue and 
submissions addressing the application of s47B. Refer matter to Significant and Systemic Team. : 
01/10/20 


Ownership Reassigned 02-Oct-2020 02-Oct-2020
Assigned to 'FOI - IC reviews - Assessment' by ' '


Move to Allocation –
Review (MR MA)


FOI - IC 
reviews -
Assessment


20-Oct-2020 19-Oct-2020, Ago, Rocelle


Ownership Reassigned Ago, Rocelle 19-Oct-2020 19-Oct-2020
Assigned to 'FOI - IC reviews - Post Triage' by 'Ago, Rocelle'


Allocate Review (MR 
RF)


FOI - IC 
reviews -
Reviews


20-Oct-2020
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zMR-013 - 54Z 
Decision to review 
Notification to 
Applicant Access 
Refusal


FOI - IC 
reviews - ER


27-Oct-2020 06-Nov-2020, 


zMR-045 - 54Z 
Decision to Review 
Letter to Respondent


FOI - IC 
reviews - ER


27-Oct-2020 06-Nov-2020, 


Ownership Reassigned 26-Oct-2020 26-Oct-2020


Reassigned from 'FOI - IC reviews - Post Triage' to 'FOI - IC reviews - ER' by ' '


Ownership Reassigned 06-Nov-2020 06-Nov-2020


Reassigned from 'FOI - IC reviews - ER' to 'FOI - IC reviews - Significant and Systemic' by '
'


Exempt Material FOI - IC 
reviews -
Reviews


23-Oct-2032


Annexures A to J to s 54Z response


File Note 28-Oct-2022 28-Oct-2022


Allocated in error  28/10/22


Ownership Reassigned 27-Oct-2022 27-Oct-2022


Reassigned from 'FOI - IC reviews - Significant and Systemic' to ' ' by ' '


Ownership Reassigned 28-Oct-2022 28-Oct-2022


Reassigned from ' ' to 'FOI - IC reviews - Significant and Systemic' by ' '


Ownership Reassigned Ago, Rocelle 17-Feb-2023 17-Feb-2023
Assigned to 'FOI - IC reviews - Reviews' by 'Ago, Rocelle'


Documents - 14
Title Date Added By
Re: Referral to OAIC 24-Sep-2020 5:11 PM
OAIC(Health) 24 Sept 2020, MV.pdf 28-Sep-2020 9:59 AM
RE: Referral to OAIC [SEC=OFFICIAL] 28-Sep-2020 10:02 AM
20201002 EMail 01.msg 01-Oct-2020 12:54 PM
FOI 1923 - Signed Notice of Decision.pdf 02-Oct-2020 11:44 AM
Your IC review application about an FOI decision 
by the Department of Health (FOI 1923) 
[SEC=OFFICIAL]


02-Oct-2020 11:44 AM


Decision to Review Notification Letter to Applicant 
- Maximilian Verlato


26-Oct-2020 2:49 PM


MR20/00922 - Your application for Information 
Commissioner review of the Department of 
Health’s decision [SEC=OFFICIAL]


26-Oct-2020 3:52 PM


54Z Notification Letter - 26-Oct-2020 3:55 PM
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MR20/00922 - Notice of IC review and request for 
documents [SEC=OFFICIAL]


26-Oct-2020 4:09 PM


RE: MR20/00922 - Notice of IC review and request 
for documents SEC=OFFICIAL function is not 
defined!


05-Nov-2020 3:37 PM


MR20/00922 - Receipt of documents 
SEC=OFFICIAL function is not defined!


06-Nov-2020 3:46 PM


Notification of proceedings | VID519/2021 -
Senator Rex Patrick v Australian Information 
Commissioner: IC review application MR20/00922, 
MR21/00422, MR21/00551 [SEC=OFFICIAL]


04-Nov-2021 5:00 PM


FW: MR20/00923 - Your IC review regarding the 
Department of Industry, Science, Energy and 
Resources [SEC=OFFICIAL]


22-Jun-2022 3:00 PM
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MR20/01189 02-Mar-2023 5:30 PM


Title
Patrick, Rex | PMC - Department of the Prime Minister and Cabinet
Receipt Details
File Type: Access Refusal Received Date: 30-Nov-2020 12:00 AM
Case Type: To be Determined Received By:
How Received: Registered Date: 01-Dec-2020 11:59 AM
Owned By: Registered By:
Case Details
Stage: Prepare Review
How Received: Email
Validation: Not validated
Sensitivity: Member of Parliament
File Security: OFFICIAL
Agency Reference 
Number:


FOI/2020/253


Review Applicant Type: Original requestor
Primary Client Group: Organisation
Parent Case Entity 
Code:


IC Review


Respondent Client 
Group:


Agency


Case PrimaryPerson: Patrick, Rex
Case Respondent: PMC - Department of the Prime Minister and Cabinet
Assessor Note: [Cat 5.2] ss 34(3) s 47E(d); s 54Z in
Retention Class: OAIC RA 61986 (D2)
IC Review Case Type: Primary
Deemed decision: No
Previous Case Owner 
ID:


117202


Ready to draft 
decision:


No


Case Parties - 3
Applicant Client: Patrick, Rex
Respondent Client: PMC - Department of the Prime Minister and Cabinet
Respondent Contact: FOI Contact Officer
Summary
Summary
Request: 'Current official directions, guidelines, advice or templates used or relied on by officers of the 
Department of Prime Minister and Cabinet engaged in drafting submissions, memoranda and/or other 
papers for Cabinet. '
Decision under review: original decision dated 27 November 2020. 
Document/s found within scope of request, exempt in part under exemptions 34(3) and 47E(d).


Number of documents at issue: 3
Scope of review: Applicant seeks review of Exemptions . Applicant states:
'The decision made by the Department is not the correct or preferable decision. 
I will make submissions in this matter once a case officer has been allocated.'


Assessment 
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Post triage notes: 
Opening letter to A: Confirm scope of review.
Opening letter to R: Request processing documentation including evidence which supports exemption 
contention, which may include consultation within relevant line areas and agencies and/or affidavit.
Refer matter to Significant and Systemic Team.


: 5/03/21
Actions - 25 (5 Open, 20 Completed)
Action Owner Due Completed
Record case details 
and attach docs (MR 
REG)


03-Dec-2020 01-Dec-2020


Send 
Acknowledgement 
Letter (MR REG)


03-Dec-2020 01-Dec-2020


Move to Triage basket 
(MR REG)


02-Dec-2020


Ownership Reassigned 01-Dec-2020 01-Dec-2020
Assigned to 'FOI - IC reviews - Assessment' by ' '


All Assessment info 
available? (MR MA)


FOI - IC 
reviews -
Assessment


08-Mar-2021 05-Mar-2021: Ready for Assessment


Decide Path (MR MA) FOI - IC 
reviews -
Assessment


08-Mar-2021 05-Mar-2021, Ago, Rocelle: Conduct 
Review - 54Z


Summary Request: 'Current official directions, guidelines, advice or templates used or relied on by 
officers of the Department of Prime Minister and Cabinet engaged in drafting submissions, memoranda 
and/or other papers for Cabinet. ' Decision under review: original decision dated 27 November 2020. 
Document/s found within scope of request, exempt in part under exemptions 34(3) and 47E(d). Number 
of documents at issue: 3 Scope of review: Applicant seeks review of Exemptions . Applicant states: 'The 
decision made by the Department is not the correct or preferable decision. I will make submissions in this 
matter once a case officer has been allocated.' Assessment Post triage notes: Opening letter to A: 
Confirm scope of review. Opening letter to R: Request processing documentation including evidence 
which supports exemption contention, which may include consultation within relevant line areas and 
agencies and/or affidavit. Refer matter to Significant and Systemic Team. : 5/03/21 


Ownership Reassigned Ago, Rocelle 05-Mar-2021 05-Mar-2021
Assigned to 'FOI - IC reviews - Post Triage' by 'Ago, Rocelle'


Move to Review 
Allocation (MR PR)


08-Mar-2021


zMR-013 - 54Z 
Decision to review 
Notification to 
Applicant Access 
Refusal


23-Apr-2021 03-May-2021


zMR-045 - 54Z 
Decision to Review 
Letter to Respondent


23-Apr-2021 03-May-2021


File Note 27-Apr-2021 03-May-2021


Hi  Thanks for drafting these notices. They are cleared with one minor addition to the s 54Z to R 
as per the below. Happy to discuss if you have any questions. Kind regards 27/04/2021 
_____________________ Thanks  We should request copies of the documents where s 34 has 
not been applied. If it is the case that s 34 has been applied o the exemption in the alternative, the R 
needs to provide affidavit evidence if s 34 applies to all the material and it cannot be separated. : 
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26/04/21 -------------------------------- Hi  Grateful if you could review the draft s 54Z to R and 
confirm we should request copes of the documents at issue where s 34 has not been applied as it's not 
clear from the Assessor Notes. Once I have your response, I will clear the notices drafted by . Kind 
regards  26/04


Ownership Reassigned 27-Apr-2021 27-Apr-2021


Reassigned from 'FOI - IC reviews - Post Triage' to ' ' by ' '


Ownership Reassigned 03-May-2021 03-May-2021


Reassigned from ' ' to 'FOI - IC reviews - ER' by ' '


Ownership Reassigned 02-Jun-2021 02-Jun-2021


Reassigned from 'FOI - IC reviews - ER' to 'FOI - IC reviews - Significant and Systemic' by '
'


Ownership Reassigned 26-Aug-2021 26-Aug-2021


Reassigned from 'FOI - IC reviews - Significant and Systemic' to ' ' by '
'


File Note 27-Oct-2021 08-Dec-2021


Awaiting advice from PM&C regarding the use of Kojensi before determining the most appropriate 
method to request delivery of documents in response to a Notice under s 55U,  26.10.2021


File Note 19-Jan-2022 15-Jul-2022
Awaiting advice from PM&C regarding the use of Kojensi and access to office before determining the 
most appropriate method to request delivery of documents in response to a Notice under s 55U,  
18.01.2022


File Note 29-Mar-2022 15-Jul-2022
Hi  As discussed, I understand the next step in this matter is to consider the s 55U notice. Please 
consider. RA 13/7/2022 ____________________ Hi  I am reassigning this matter to you - please 
see 's handover notes below.  29/03/22 ________________________________________ 
Hand over notes for incoming review adviser* This matter has not been substantially progressed. The 
OAIC were waiting for PM&C to confirm their willingness to use Kojensi to securely share exempt material 
online (see previous file notes). As at 28.03.2022, PM&C were still considering the implications of using 
the Kojensi platform in relation to CABINET protected material. I discussed this matter with my 
Supervisor on 28.03.2022 and we agreed that the best way to progress the matter would be to request 
documents be shared by safe-hands delivery, as per usual practice. Outstanding items: 1. OAIC to issue a 
s 55U notice to the Department requesting the exempt material in this matter. Exempt matter to be 
delivered to the OAIC by safe-hands delivery.


Ownership Reassigned 29-Mar-2022 29-Mar-2022


Reassigned from ' ' to ' ' by ' '


Await Clearance -
Director


Ago, Rocelle 22-Jul-2022 22-Jul-2022, 


Hi Rocelle, Please see draft s 55U notice for your review. Grateful if you could also advise who this should 
be address to. Many thanks 
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Await Clearance -
Director


29-Jul-2022 25-Jul-2022


Hi  I have signed the s.55U notice to PMC. Can you please send it to PMC? I have put both your 
name and 's name down for contacts for safe-hands delivery. thanks  25/7/22 -----------------
------------------------------------------------- Hi  Please see draft s 55U notice for clearance - just 
waiting on input from . 


Await response -
Respondent or Rep


08-Aug-2022


Response to s 55U notice due 8 Aug 2022.  25/07/2022


File Note 08-Aug-2022
 HANDOVER NOTE 05.08.2022 The applicant sought access to current official directions, guidelines, 


advice or templates used or relied on by officers of the Department of Prime Minister and Cabinet 
engaged in drafting submissions, memoranda and/or other papers for cabinet. The Department identified 
23 documents within the scope of the request. The Department decided to grant access to two 
documents in full, to and to refuse access to 21 documents in full, relying on ss 34(3) and 47E(d) of the 
FOI Act. The Department has provided a copy of the exempt material under s 47E(d) of the FOI Act. In 
relation to the material it has exempt under s 34(3), we issued a s 55U notice to the Department for the 
production of those documents and the Department is delivering those documents via safe hand delivery 
on Tuesday, 9 August 2022. Once the material is produced under s 55U and reviewed, consider whether 
any further submissions are required from the parties before this matter can proceed to a decision under 
s 55K of the FOI Act. 


Exempt Material 06-Aug-2032
Received exempt material by safe hand delivery - paper copy including 2 blank cover pages and 57 
double side pages, on a manual count, of exempt material, and one blank page at the back. Stored in 
'envelope folder' in top drawer of blue safe.  09/08/2022


Ownership Reassigned 12-Aug-2022 12-Aug-2022


Reassigned from ' ' to ' ' by ' '


Documents - 30
Title Date Added By
OAIC(PMC) 30 November 2020, MV.pdf 01-Dec-2020 12:03 PM
FOI-2020-253 - Decision.pdf 01-Dec-2020 12:04 PM
FOI-2020-253 - Attachment A - Schedule.pdf 01-Dec-2020 12:04 PM
FOI-2020-253 - Documents for release.pdf 01-Dec-2020 12:04 PM
Re: IC Review Request 30-Nov-2020 10:52 AM
RE: IC Review Request [SEC=OFFICIAL] 01-Dec-2020 12:09 PM
Decision to Review Notification Letter to Applicant 
- Maximilian Verlato


22-Apr-2021 6:45 PM


IC Review - Department of the Prime Minister and 
Cabinet - MR20/01189


22-Apr-2021 6:48 PM


54Z Notification Letter - FOI Contact Officer 22-Apr-2021 6:49 PM
IC review and request for documents 0 
MR20/01189


22-Apr-2021 7:02 PM


MR20/01189 Your application for Information 
Commissioner review of Department of the Prime 
Minister and Cabinet’s decision [SEC=OFFICIAL]


03-May-2021 8:30 AM


MR20 01189 - 54Z to R.pdf 03-May-2021 8:34 AM
MR20/01189 - Notice of IC review and request for 
documents [SEC=OFFICIAL]


03-May-2021 8:36 AM
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RE: MR20/01189 - Notice of IC review and request 
for documents [SEC=OFFICIAL]


14-May-2021 11:53 AM


RE: MR20/01189 - Notice of IC review and request 
for documents [SEC=OFFICIAL]


18-May-2021 2:14 PM


RE: MR20/01189 - Notice of IC review and request 
for documents [SEC=OFFICIAL]


01-Jun-2021 4:49 PM


working document for discussion 25-Aug-2021 5:58 AM Hampton, Elizabeth
Notification of proceedings | VID519/2021 -
Senator Rex Patrick v Australian Information 
Commissioner: IC review application MR20/00209, 
MR20/01189, MR21/00059, MR21/00340 
[SEC=OFFICIAL]


04-Nov-2021 5:12 PM


FW: MR20/00923 - Your IC review regarding the 
Department of Industry, Science, Energy and 
Resources [SEC=OFFICIAL]


22-Jun-2022 3:00 PM


s 55U Notice - 1189.docx 15-Jul-2022 3:40 PM
IC review - Patrick and Department of Prime 
Minister and Cabinet - Section 55U notice


25-Jul-2022 1:14 PM


RE: IC review - Patrick and Department of Prime 
Minister and Cabinet - Section 55U notice 
[SEC=OFFICIAL]


04-Aug-2022 8:45 AM


RE: IC review - Patrick and Department of Prime 
Minister and Cabinet - Section 55U notice 
[SEC=OFFICIAL]


04-Aug-2022 9:44 AM


RE: IC review - Patrick and Department of Prime 
Minister and Cabinet - Section 55U notice 
[SEC=OFFICIAL]


04-Aug-2022 1:21 PM


RE: IC review - Patrick and Department of Prime 
Minister and Cabinet - Section 55U notice 
[SEC=OFFICIAL]


04-Aug-2022 1:26 PM


RE: IC review - Patrick and Department of Prime 
Minister and Cabinet - Section 55U notice 
[SEC=OFFICIAL]


04-Aug-2022 3:28 PM


RE: IC review - Patrick and Department of Prime 
Minister and Cabinet - Section 55U notice 
[SEC=OFFICIAL]


04-Aug-2022 3:39 PM


Departmental Scan 09082022_1188021 
jessica.eslick.pdf


09-Aug-2022 10:56 AM


RE: IC review - Patrick and Department of Prime 
Minister and Cabinet - Section 55U notice 
[SEC=OFFICIAL]


09-Aug-2022 11:06 AM


RE: IC review - Patrick and Department of Prime 
Minister and Cabinet - Section 55U notice 
[SEC=OFFICIAL]


09-Aug-2022 12:07 PM
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Your Ref: MR20/000054 
Our Ref: LEX1708 
File No: 19/26666 


14 January 2022 


Ms Rocelle Ago 
Assistant Commissioner 
FOI Regulatory Group 
Office of the Australian Information Commissioner  


By email: FOIDR@oaic.gov.au     


Dear Ms Ago  


RE: Information Commissioner Review ‐ MR20/000054 


I refer to your letter dated 22 December 2021 attaching a notice issued under section 
55R(3) of the Freedom of Information Act 1982 (FOI Act), requesting information and 
documents from the Department of Foreign Affairs and Trade (‘the department’) in respect 
of the Information Commissioner (‘IC’) review application made by Senator Rex Patrick (‘the 
Notice’).  The Notice sought the department’s response by 14 January 2022. 


As foreshadowed in our update to the OAIC on 19 November 2020, the department has 
made a revised decision in relation to this FOI request in accordance with s 55G of the 
FOI Act.  A copy of the revised decision is at Attachment A and we confirm the decision and 
documents have been released to the applicant today.  


The department’s response to the Notice, is provided below.  


(a) The FOI request, and any correspondence that modifies its scope


On 11 September 2019, the department received a request from Senator Patrick seeking 
access under the FOI Act to:   


1. All briefs for the 2016/2017, 2017/2018 and 2018/2019 financial years prepared
by the Department of Foreign Affairs and Trade for the Minister of Foreign
Affairs which discuss oil/gas processing options for the Greater Sunrise oil and
gas field (either onshore in Australia or in Timor‐Leste).


2. Any cablegrams sent in 2019 from Australia’s Embassy in Timor‐Leste to the
Department of Foreign Affairs and Trade which discuss oil/gas processing
options for the Greater Sunrise oil and gas field (either onshore in Australia or in
Timor‐Leste).
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3. Any correspondence exchanged during 2019 between the Department of Foreign 


Affairs and Trade and the Department of Energy and the Environment which 
discuss the oil/gas processing options for the Greater Sunrise oil and gas field 
(either onshore in Australia or in Timor‐Leste). 


 
A copy of the request is at Attachment B.  
 
On 23 October 2019, Senator Patrick agreed to revise his request to: 
 


1. All briefs for the 2017/2018 financial year prepared by the Department of 
Foreign Affairs and Trade for the Minister of Foreign Affairs which discuss oil/gas 
processing options for the Greater Sunrise oil and gas field (either onshore in 
Australia or in Timor‐Leste).  
 


2. Any cablegrams sent in 2019 from Australia’s Embassy in Timor‐Leste to the 
Department of Foreign Affairs and Trade which discuss oil/gas processing 
options for the Greater Sunrise oil and gas field (either onshore in Australia or in 
Timor‐Leste).  


  
3. Any correspondence exchanged during 2019 between the Department of Foreign 


Affairs and Trade and the Department of Energy and the Environment which 
discuss the oil/gas processing options for the Greater Sunrise oil and gas field 
(either onshore in Australia or in Timor‐Leste). 


 
A copy of the revised request is at Attachment C.  
 
(b) The names of anyone who was consulted by the department, formally under ss 


15(7), 26A, 27A or informally (including consultations with other government 
agencies) 


 
The department consulted the Department of the Prime Minister & Cabinet (PM&C) and 
the Department of Industry, Science, Energy and Resources (DISER).  
 
(c) If any third parties have been notified of this IC review, a copy of the written 


notifications. 
 


No third parties have been notified of this IC review.  
 
(d) Copies of any correspondence between the Department, and anyone who was 


consulted, including file notes of any relevant telephone conversations 
 
The department’s consultations with PM&C and DISER are classified as PROTECTED and 
above.  
 
You have sought provision of the documents, classified up to PROTECTED, via Kojensi. 
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As the OAIC is aware, the department is continuing to assess the use of Kojensi to transmit 
documents classified up to PROTECTED. However, until the use of Kojensi is approved for 
use within the department, we are unable provide these documents to the OAIC via 
Kojensi.  
 
The department is able to arrange for copies of its consultation with PM&C and DISER to be 
provided to the OAIC by safe hand.  
 
(e) A marked up and unredacted copy of the documents at issue in an electronic 


format. Material which is claimed to be exempt should be highlighted with 
reference made to the exemptions applied.  


 
You have sought provision of the documents, classified up to PROTECTED, via Kojensi. 
 
Some documents captured by this request are classified as SECRET – AUSTEO. These 
documents cannot be provided to the OAIC via Kojensi.  
 
The department is able to arrange for copies of the documents classified PROTECTED and 
above (but excluding material to which s 33 has been applied) to be provided to the OAIC 
by safe hand.  
 
Please contact the department via foi@dfat.gov.au to make arrangements for the 
documents to be delivered via safehand.  
 
We otherwise attach a marked‐up copy of the documents at issue that are classified below 
PROTECTED.   
 
(f) A schedule which identifies the number of documents identified within the scope of 


the FOI request and the exemptions applied to each of the documents. 
 
A copy of the schedule is at Attachment D.  


 
(g) Submissions in relation to the exemptions claimed including ss 24A(1)(b), 33(a)(iii), 


33(b), 47E(d) and 47G and any other submissions the Department wishes to make 
in support of its decision.  


 
The department provided the applicant with a statement of reasons in respect of its revised 
decision on 14 January 2022.    
 
The department identified 75 documents relevant to the applicant’s request and the 
decision‐maker decided to release them in part.   
 
   


353







 


4 


Some documents or material that falls within the scope of the applicant’s request has been 
found to be exempt on the basis that:  
 


a. disclosure could damage Australia’s international relations ‐ s 33(a)(iii) of the FOI 
Act; 


 
b. disclosure would divulge communications made in confidence by a foreign 


government ‐ s 33(b) of the FOI Act;  
 


c. disclosure would reveal documents brought into existence for the purposes of 
briefing cabinet ‐ s 34 of the FOI Act;  


 
d. disclosure would disclose deliberative matter and giving access to this material 


at this time would, on balance, be contrary to the public interest ‐ s 47C of the 
FOI Act;  


 
e. disclosure could reasonably be expected to have a substantial and adverse 


effect on the proper and efficient conduct of the operations of an agency and 
giving access to this material at this time would, on balance, be contrary to the 
public interest ‐ s 47E(d )of the FOI Act; and 


 
f. disclosure could reasonably be expected to have an adverse effect on a person's 


business and giving access to this material at this time would, on balance, be 
contrary to the public interest ‐ s 47G of the FOI Act.  


 
Material has also been removed or redacted which would be reasonably regarded as 
irrelevant to the applicant’s request in accordance with s 22(1)(a)(ii) of the FOI Act.  
 
Having considered Senator Patrick’s FOI request, the documents captured by it and the 
department’s revised decision, the department is of the view that the exemptions applied 
under ss 33, 34, 47C, 47E(d) and 47G of the FOI Act are correct.   
 
Disclosure could damage Australia’s international relations (s 33(a)(iii) of the FOI Act) 
 
Section 33 of the FOI Act relevantly provides: 
 


A document is an exempt document if disclosure of the document under this Act: 
                     (a)  would, or could reasonably be expected to, cause damage to: 


… 
                            (iii)  the international relations of the Commonwealth; 


 
As explained in the FOI Guidelines at [5.37]: 
 


… The expectation of damage to international relations must be reasonable in all the 
circumstances, having regard to the nature of the information; the circumstances in 
which it was communicated; and the nature and extent of the relationship. There 
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must also be real and substantial grounds for the exemption that are supported by 
evidence. These grounds are not fixed in advance, but vary according to the 
circumstances of each case. 
 


The disclosure of information contained in the documents would or could reasonably be 
expected to cause damage to Australia’s relationships with the Government of Timor‐Leste 
and other foreign governments on the basis that disclosure of the documents, would, or 
could be reasonably likely to: 
 


(a) undermine the standing and credibility of the Australian Government in 
Timor‐Leste. This is because the documents contain material which 
relates to the Greater Sunrise oil and gas fields, and confidential 
discussions between the governments of Australia, Timor‐Leste and a 
number of private enterprises, regarding the manner in which revenues 
from processing may be divided. The department submits that 
disclosure would damage the standing of the Australian Government in 
the eyes of Timor‐Leste because it would be reasonably likely to create 
a perception that the Australian Government is unable to preserve the 
confidentiality of arrangements which are the subject of confidential 
and commercially sensitive negotiations with the Government of 
Timor‐Leste and interested third parties;  


 
(b) diminish the sense of trust and confidence held by the Government of 


Timor‐Leste in the Australian Government. This is because the 
documents contain material which was obtained through the dispute 
resolution process facilitated by the Compulsory Conciliation 
Commission between Timor‐Leste and Australia on the Timor Sea (‘the 
Commission’). If the contents of these discussions and negotiations 
were disclosed under FOI this is reasonably likely to prejudice 
Australia's ongoing relations with Timor‐Leste and other foreign 
governments as they would be less likely to trust the Australian 
Government in any future negotiations and dispute resolution 
processes, and less likely to have confidence that Australia is able to 
maintain confidentiality over the manner in which disputes are 
resolved; 


 
(c) lessen the current good relationship between Australian Government 


officials and senior public officials of Timor‐Leste. A number of the 
documents contain details of direct and personal exchanges between 
individuals within the Australian Government and the Government of 
Timor‐Leste. Those communications contain exchanges of views about 
Commission processes, areas of agreement and disagreement, and 
other sensitive issues in the bilateral relationship between Australia and 
Timor‐Leste. If the content of these communications were disclosed, 
senior individuals within the Timor‐Leste Government would be less 
likely to engage in frank exchanges with Australian officials and 
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ministers, which is likely to cause harm to the current relationship 
between the Government of Timor‐Leste and the Australian 
Government;  


 
(d) have a demonstrable impact on the ability of Australian diplomats 


posted to Timor‐Leste to carry out their functions effectively. This is 
because the documents contain or refer to material that was obtained 
by diplomatic staff at the Australian Embassy in Timor‐Leste in the 
course of their duties. The disclosure of such material would 
demonstrably prejudice the ability of Australian diplomats to effectively 
participate in confidential meetings and negotiations with officials of 
Timor‐Leste because it would undermine the extent to which they could 
make meaningful assurances about the confidentiality of any 
communication with the Australian Government; and 


 
(e) reduce the quality and quantity of the information received in the 


future by the Australian Government. The documents contain 
information that was obtained through discussions in the Commission 
and through treaty negotiations. The disclosure of information that was 
obtained through these confidential negotiations and discussions would 
be likely to reduce the amount of confidential information able to be 
elicited by the Australian Government in negotiations, dispute 
resolution processes and other bilateral communications in future. 
Further, the department submits that this effect is not limited only to 
the flow of information from the Government of Timor‐Leste to the 
Australian Government, but is reasonably likely to pertain to Australia's 
dealings with other foreign governments who are likely to take a 
cautious approach in their dealings with Australia if they are concerned 
that Australia will not protect the confidential nature of its negotiations 
and dispute resolution discussions with foreign governments.  


 
For these reasons, the department submits that the documents identified in the schedule 
are exempt pursuant to s 33(a)(iii) of the FOI Act.  
 
Information communicated in confidence by or on behalf of a foreign government or 
international organisation (s 33(b) of the FOI Act) 
 
Section 33(b) of FOI Act provides that a document is exempt from disclosure if its 
disclosure: 
 


…would divulge any information or matter communicated in confidence by or on behalf 
of a foreign government an authority of a foreign government or an international 
organization to the Government of the Commonwealth, to an authority of the 
Commonwealth or to a person receiving the communication on behalf of the 
Commonwealth or of an authority of the Commonwealth. 
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The FOI Guidelines explain at [5.42]‐[5.43]: 
 


The test is whether [the] information is … communicated and received under an express 
or implied understanding that the communication would be kept confidential…at… the 
time of the communication.  


 
Disclosure of the information contained in the documents would divulge information 
provided by or on behalf of the Government of Timor‐Leste or the Commission under the 
express or implied understanding that the communication would be kept confidential at 
the time the communication was made. In particular, the department refers to Annex 8 to 
the Report and Recommendations of the Compulsory Conciliation Commission between 
Timor‐Leste and Australia on the Timor Sea dated 9 May 2018 and, in particular, Article 17, 
item 7 of The Commission’s Rules and Procedures which provides: 
 


Except as otherwise provided … the Commission, the Registry, and the Parties shall 
keep confidential all matters relating to the conciliation proceedings.  


 
Further, it is fundamental to the conduct of effective diplomacy that a nation and its 
representatives can demonstrate the ability to protect information where it has been 
exchanged on the basis of this understanding of confidentiality. So important is this notion 
of confidentiality to the diplomatic relationship that all communications between 
government officials are presumed to be confidential unless explicitly stated and agreed 
otherwise.  


 
This position, that an agreement to treat documents and information as confidential may 
be based on an understanding, rather than formal agreement, is reflected in FOI Guidelines 
at [5.44]: 


 
An agreement to treat documents as confidential does not need to be formal.  A 
general understanding that communications of a particular nature will be treated in 
confidence will suffice. The understanding of confidentiality may be inferred from the 
circumstances in which the communication occurred, including the relationship 
between the parties and the nature of the information communicated. 


 
For these reasons, the department submits that the documents identified in the schedule 
are exempt pursuant to s 33(b) of the FOI Act. 
 
Cabinet documents exemption (s 34 of the FOI Act) 
Section 34(1)(a) of the FOI Act provides that a document will be exempt if it has been 
submitted to the Cabinet for its consideration, or was proposed by a Minister to be so 
submitted; and it was brought into existence for the dominant purpose of submission for 
consideration by the Cabinet.  
 
Section 34(1)(c) of the FOI Act further provides that a document will be exempt if it was 
brought into existence for the dominant purpose of briefing a Minister on a document to 
which s 34(1)(a) applies.  
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Section 34(1)(d) of the FOI Act provides that a document will be exempt if it is a draft of a 
document to which ss 34(1)(a), (b) or (c) of the FOI Act apply. 
 
As explained in the FOI Guidelines at [5.55]: 
 


The Cabinet exemption in s 34 of the FOI Act is designed to protect the confidentiality of 
the Cabinet process and to ensure that the principle of collective ministerial 
responsibility (fundamental to the Cabinet system) is not undermined. 


 
According to the FOI Guidelines at [5.67], the question of whether a document is prepared 
for the dominant purpose of submission to and consideration by the Cabinet is a question 
of fact, determined by reference to the circumstances at the time the document was 
created.  
 
The decision‐maker found, and was supported in that finding by the Cabinet Division of 
PM&C, that the relevant factual circumstances existed at the time for ss 34(1)(a), 34(1)(c) 
and 34(1)(d) of the FOI Act to apply and exempt the documents in full for the documents 
identified in the schedule. 
 
Section 34(3) of the FOI Act provides that a document will be exempt to the extent that it 
contains information that, if disclosed, would reveal a Cabinet deliberation or decision 
unless the existence of the deliberation or decision has been officially disclosed.  
The documents, or parts of them, identified in the schedule are exempt pursuant to s 34(3) 
of the FOI Act because they refer to Cabinet decisions or deliberations which have not 
been officially disclosed. The department consulted the Cabinet Division of PM&C who 
supported the application of this exemption. 
 
Public interest conditional exemption—deliberative processes (s 47C of the FOI Act) 
 
Section 47C of the FOI Act provides that a document is conditionally exempt if it would 
disclose a matter in the nature of, or relating to, opinion, advice or recommendation 
obtained, prepared or recorded, or consultation or deliberation that has taken place, in the 
course of, or for the purposes of, the deliberative processes involved in the functions of an 
agency or a Minister.  
 
Consultation undertaken for the purposes of, or in the course of, a deliberative process 
includes any discussion between the agency, minister or government and another person in 
relation to the decision that is the object of the deliberative process (FOI Guidelines at 
[6.68]).  
 
No type of harm is required to establish that material in a document is conditionally 
exempt under s 47C of the FOI Act, although identifiable harm may be relevant to making a 
determination about the public interest (FOI Guidelines at [6.55]‐[6.56]). 
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The department submits the documents identified in the schedule would disclose 
deliberative processes of the agency for the reasons set below. 
 


a. Parts of the Ministerial briefings identified in the schedule (and their 
attachments) contain opinions, advice and recommendations prepared by the 
department for Ministers of the Australian Government. They each contain 
opinions about the dispute resolution process before the Commission and treaty 
negotiations, the bilateral relationship between Australia and Timor‐Leste, and 
the complex multiparty negotiations relating to options for processing oil and 
gas from the Greater Sunrise fields. Moreover, each of these opinions is 
presented for the purpose of formulating advice and recommendations about 
possible action to be taken by the Australian Government.  


 
b. Parts of the diplomatic cables identified in the schedule also contain opinions, 


advice and recommendations prepared by Australian diplomats in the Australian 
Embassy in Timor‐Leste for consideration by senior officials in the department in 
Canberra and in other government agencies. They each contain opinions about 
the dispute resolution process before the Commission and treaty negotiations, 
the bilateral relationship between Australia and Timor‐Leste, and the complex 
multiparty negotiations relating to options for processing oil and gas from the 
Greater Sunrise fields. Moreover, each of these opinions is presented for the 
purpose of formulating advice and recommendations about possible action to 
be taken by the Australian government.  


 
For these reasons, the department submits that the documents identified in the schedule 
are conditionally exempt pursuant to s 47C of the FOI Act.  
 
Public interest conditional exemptions—certain operations of agencies (s 47E(d) of the 
FOI Act) 
 
Section 47(E)(d) of the FOI Act provides that a document will be conditionally exempt if its 
disclosure would, or could reasonably be expected to, have a substantial adverse effect on 
the proper and efficient conduct of the operations of an agency.  
 
The FOI Guidelines at [6.120]‐[6.123] make clear that this consideration will largely be 
determined by reference to the particular functions and operations of individual agencies.  
 
The department’s core function is to promote and protect Australia’s interests overseas 
and officers of the department deploy a range of techniques to carry out that function. This 
function requires that:  
 


a. Australian diplomats must be able to foster and maintain effective relationships 
with foreign government officials and other interlocutors whilst posted 
overseas;  
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b. the department must be able freely to use reporting and analysis provided by 
Australian diplomats overseas in order to formulate policy recommendations to 
the Australian Government; and 


 
c. the department must be able to participate effectively in dispute resolution 


processes and the negotiation of treaties. The maintenance of the 
confidentiality over certain discussions and negotiations is critical to those 
abilities. Confidentiality underpins the ability of Australian diplomats to 
participate in high‐level discussions and effectively report back to the 
department in Canberra for the purposes of providing advice and 
recommendations to the Australian Government. 


 
The decision‐maker found that the disclosure of the documents would have a substantial 
adverse effect on the proper and efficient conduct of the operations of an agency because 
it would be likely to: 
 


a. undermine the ability of Australian diplomats to give assurances to their 
interlocutors about the confidentiality of any discussions, thereby reducing the 
quality and quantity of information which may be received in future;  


 
b. damage personal relationships cultivated by Australian diplomats overseas with 


individuals whose views and statements have been reported on, appraised and 
analysed; and 


 
c. weaken the ability of the department to provide frank advice on strategies and 


techniques for managing sensitive overseas relationships to Ministers of the 
Australian Government.  


 
For these reasons, the department submits that the documents identified in the schedule 
are conditionally exempt pursuant to s 47E(d). 
 
Public interest conditional exemption—business (s 47G(1) of the FOI Act) 
 
A document is conditionally exempt under s 47G(1)(a) of the FOI Act if it discloses 
information (business information) concerning the business, commercial or financial affairs 
of an organisation or undertaking, where the disclosure of the business information would, 
or could reasonably be expected to, unreasonably affect the organisation adversely in 
respect of its lawful business, commercial or financial affairs. 
 
A document is also conditionally exempt under section 47G(1)(b) of the FOI Act if the 
disclosure of the information could reasonably be expected to prejudice the future supply 
of information to the Commonwealth or an agency for the purposes of administration of 
the law or administration of matters administered by an agency.   
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The FOI Guidelines further explain at [6.192]: 
 


The use of the term ‘business or professional affairs’ distinguishes an individual’s 
personal or private affairs and an organisation’s internal affairs. The term ‘business 
affairs’ has been interpreted to mean ‘the totality of the money‐making affairs of an 
organisation or undertaking as distinct from its private or internal affairs.  


 
The department submits that the release of material that has been identified as containing 
business information, would reasonably be expected to adversely affect the lawful business 
affairs of various businesses because the documents:  
 


a. contain information concerning the financial structure, ownership and proposed 
commercial strategies regarding businesses operating in the Timor Sea which is 
not in the public domain;  


 
b. include information about proposals for changes in share ownership and 


confidential development proposals, the disclosure of which would prejudice 
the lawful business interests of the relevant parties; and  


 
c. include valuations and modelling results which were obtained in confidence 


from businesses the disclosure of which would adversely impact current 
commercial interests in present negotiations.  


 
Further, some of the documents contain business information, the disclosure of which 
would prejudice the future supply of information for the purposes of relevant agencies 
because: 
 


a. notwithstanding that some commercially sensitive information may have 
subsequently become public knowledge, the administration of matters by the 
department requires the timely provision of business information in order to 
understand and secure Australia's national interests; and  


 
b. it would undermine the ability of Australian diplomats to give assurances to 


their interlocutors about the confidentiality of business information provided, 
thereby reducing the quality and quantity of information which may be received 
in future.  


 
For these reasons, the department submits that the documents, or parts of them, identified 
in the schedule are conditionally exempt pursuant to s 47G. 
 
Public interest test  
 
As the exemptions under ss 47C, 47E(d) and 47G of the FOI Act are conditional, s 11A(5) of 
the FOI Act requires access to be granted to the material unless access would, on balance, 
be contrary to public interest.   
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In this case, the department’s decision‐maker considered the public interest factors 
favouring disclosure set out in s 11B(3) of the FOI Act, including:   
 


a. promoting the objects of the FOI Act, by informing the community of the 
department’s operations;  


 
b. informing debate on a matter of public importance, including on matters 


relating to Australian Government activities; and 
 


c. promoting effective oversight of public expenditure. 
 


The department’s‐decision maker also considered the public interest factors against 
disclosure, including: 
 


a. could reasonably be expected to prejudice an agency's ability to obtain 
confidential information;  


 
b. could reasonably be expected to prejudice an agency's ability to obtain similar 


information in the future; and 
 


c. could reasonably be expected to prejudice the management function of an 
agency.  


 
The decision‐maker weighed up these factors and decided that release of the material, on 
balance, would be contrary to the public interest.  
 
In particular, the department submits that the following factors demonstrate that it would 
be contrary to the public interest to provide access to the documents identified as exempt 
under the FOI Act, because disclosure would: 
 


a. damage Australia's bilateral relations with foreign governments, particularly the 
Government of Timor‐Leste;  
 


b. undermine the Australian Government's ability to effectively co‐operate and 
have open discussions with third party private enterprises, whose ongoing 
engagement is critical for the development of Greater Sunrise;  


 
c. prejudice the ability of Australian diplomats overseas to foster and maintain 


effective working relations with foreign government officials which is a 
fundamental aspect of the department's functions;  


 
d. reduce the quality and quantity of the information able to be elicited by the 


Australian Government in confidential settings such as negotiations and dispute 
resolution processes; and 
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e. weaken the ability of departmental officers to provide reporting and analysis for 
the purposes of formulating policy advice and recommendations to the 
Australian Government.  


 
The department maintains the view that the material is exempt under ss 47C, 47E(d) and 
47G of the FOI Act. 
 
Conclusion  
 
For the reasons explained above, the department considers that the exemptions under 
ss 33, 34, 47C, 47E(d) and 47G of the FOI Act were correctly applied when making the 
revised decision.   
 
These submissions have been prepared in consultation with the Timor‐Leste and 
Micronesia Branch and the International and AUKUS Law Branch. 
 
Should you have any queries regarding this matter please contact the FOI and Privacy Law 
Section by email foi@dfat.gov.au. 
 
Yours sincerely 
 


 
Director 
FOI and Privacy Law Section, Legal Division 
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My decision in relation to each of the documents and the relevant exemptions which apply 
to those documents, is set out in the schedule contained at Attachment A. 


Background and request 


On 11 September 2019 (revised 23 October 2019), you made a request under the FOI Act 
for: 


1. All briefs for the 2017/2018 financial year prepared by the Department of Foreign
Affairs and Trade for the Minister of Foreign Affairs which discuss oil/gas
processing options for the Greater Sunrise oil and gas field (either onshore in
Australia or in Timor‐Leste).


2. Any cablegrams sent in 2019 from Australia’s Embassy in Timor‐Leste to the
Department of Foreign Affairs and Trade which discuss oil/gas processing options
for the Greater Sunrise oil and gas field (either onshore in Australia or in Timor‐
Leste).


3. Any correspondence exchanged during 2019 between the Department of Foreign
Affairs and Trade and the Department of Energy and the Environment which
discuss the oil/gas processing options for the Greater Sunrise oil and gas field
(either onshore in Australia or in Timor‐Leste).


On 18 December 2019, the department provided an outcome to your request.  The 
department decided that all documents identified in respect of parts 1 and 2 of your request 
were exempt under the FOI Act and that no documents relevant to part 3 of your request 
existed.  


On 22 January 2020, you sought review of the department’s decision under s 54L of the FOI 
Act by the Australian Information Commissioner (the IC Review).  


On 11 March 2020, the Office of the Australian Information Commissioner (the OAIC) 
informed the department of your request for the IC Review.  


On 19 October 2020, the department indicated to the OAIC that it intended to make a 
revised decision in respect of your FOI request in accordance with s 55G of the FOI Act.  


Decision 


I am an officer authorised under s 23 of the FOI Act to make decisions in relation to FOI 
requests.  


In making my decision, I have taken into account: 


a. your FOI request;


b. the documents that fall within its scope;
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c. the FOI Act; and


d. the Guidelines issued by the Australian Information Commissioner under s 93A of
the FOI Act (the FOI Guidelines).


The reasons for my decision are set out below. 


Reasons 


Irrelevant to the request for access (s 22(1)(a)(ii)) 


Section 22 of the FOI Act provides that information that would reasonably be regarded as 
irrelevant to a FOI request can be deleted from documents before they are released to the 
FOI applicant. 


I have formed this view where irrelevant matter appears in documents that are relevant 
documents.  For example, and in this case, where the names and contact details of non‐SES 
departmental officers appear, I have removed their names as the department indicated it 
would do in its email to you dated 18 September 2019. 


I have also formed this view where there are duplicates of documents.  For example, and in 
this case, multiple copies of the same ministerial submissions were included in the 
documents.  Whilst the first version of a relevant ministerial submission that was delivered 
to the Minister is relevant, duplicates are not. 


For these reasons I have decided that the documents identified are irrelevant to the request 
for access pursuant to s 22(1)(a)(ii) of the FOI Act.  


Damage to international relations exemption (s 33(a)(iii)) 


Sections 33 of the Act relevantly provides as follows: 


A document is an exempt document if disclosure of the document under this Act: 


(a) would, or could reasonably be expected to, cause damage to:


…


(iii) the international relations of the Commonwealth


As explained in the FOI Guidelines (at [5.37]): 


… The expectation of damage to international relations must be reasonable in all 
the circumstances, having regard to the nature of the information; the 
circumstances in which it was communicated; and the nature and extent of the 
relationship. There must also be real and substantial grounds for the exemption 
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that are supported by evidence. These grounds are not fixed in advance, but vary 
according to the circumstances of each case. 


I consider that the disclosure of information contained in the documents identified in the 
schedule would or could reasonably be expected to cause damage to Australia’s 
relationships with the Government of Timor‐Leste and other foreign governments.  I have 
formed this view on the basis that disclosure of the documents, would, or could reasonably 
be expected to: 


a. create a perception that the Australian Government is unable to preserve
confidentiality and undermine the standing and credibility of the Australian
Government in Timor‐Leste;


b. disclose material which was obtained through the dispute resolution process
facilitated by the Compulsory Conciliation Commission between Timor‐Leste and
Australia on the Timor Sea (the Commission) and diminish the sense of trust and
confidence held by the Government of Timor‐Leste and other foreign
governments in the Australian Government;


c. disclose exchanges between officials of the Australian Government and the
Government of Timor‐Leste and lessen the current good relationship between
Australian Government officials and their counterparts;


d. impact the ability of Australian diplomats posted to Timor‐Leste to carry out their
functions effectively by undermining the extent to which they could make
meaningful assurances about the confidentiality of any communication with the
Australian Government; and


e. disclose confidential information that was obtained through discussions in the
Commission and through treaty negotiations thereby reducing the quality and
quantity of the information received by the Australian Government in the future.


For these reasons I have decided that some of the documents, or parts of them, as 
identified in the schedule, are exempt pursuant to s 33(a)(iii) of the FOI Act.  


Information communicated in confidence by or on behalf of a foreign government or 
international organisation (s33(b)) 


Section 33(b) of FOI Act provides that a document is exempt from disclosure if its disclosure: 


…would divulge any information or matter communicated in confidence by or on behalf 
of a foreign government an authority of a foreign government or an international 
organization to the Government of the Commonwealth, to an authority of the 
Commonwealth or to a person receiving the communication on behalf of the 
Commonwealth or of an authority of the Commonwealth. 


The FOI Guidelines explain at [5.42‐5.43]: 
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The test is whether [the] information is…communicated and received under an express or 
implied understanding that the communication would be kept confidential…at…the time 
of the communication.  


I consider that disclosure of some of the information contained in the documents identified 
in the schedule would divulge information provided by or on behalf of the Government of 
Timor‐Leste or the Commission under the express or implied understanding that the 
communication would be kept confidential at the time the communication was made.  


Based on my review of the material, I have decided that some of the documents, or parts of 
them, identified in the schedule are exempt pursuant to s 33(b) of the FOI Act.  


 


Cabinet documents exemption (s 34) 


Section 34(1)(a) of the FOI Act provides that a document will be exempt if both: 


a. it has been submitted to the Cabinet for its consideration, or is or was proposed 
by a Minister to be so submitted; and 


b. it was brought into existence for the dominant purpose of submission for 
consideration by the Cabinet.  


Section 34(1)(c) further provides that a document will be exempt if it was brought into 
existence for the dominant purpose of briefing a Minister on a document to which s 34(1)(a) 
applies.  


Section 34(1)(d) provides that a document will be exempt if it is a draft of a document to 
which ss 34(1)(a), (b) or (c) apply. 


I consider that some documents that I have identified in the schedule are exempt 
documents pursuant to s 34(1)(c).  This is because these documents were brought into 
existence for the dominant purpose of briefing a Minister on a document to which s 34(1)(a) 
applies.  In reaching this decision I have consulted the Cabinet Division of the Department of 
the Prime Minister and Cabinet.  The Cabinet Division supports the application of this 
exemption.  


I also consider that some documents that I have identified in the schedule are exempt 
documents pursuant to s 34(1)(d).  These documents are draft Cabinet Submissions which 
were attached to Ministerial Submissions and brought into existence for the dominant 
purpose of providing a briefing to Ministers ahead of Cabinet consideration.  In reaching this 
decision I have consulted the Cabinet Division of the Department of the Prime Minister and 
Cabinet.  The Cabinet Division supports the application of this exemption.  


There is no requirement to provide access to an edited copy of those documents that I have 
identified as exempt under s 34(1)(c) or 34(1)(d) (FOI Guidelines at [5.62]). 
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Section 34(3) of the FOI Act provides that a document will be exempt to the extent that it 
contains information that, if disclosed, would reveal a Cabinet deliberation or decision 
unless the existence of the deliberation or decision has been officially disclosed.  


I consider that some documents, or parts of them, as identified in the schedule, are exempt 
documents pursuant to s 34(3). These documents refer to Cabinet decisions or 
deliberations which have not been officially disclosed.  In reaching this decision I have 
consulted the Cabinet Division of the Department of the Prime Minister and Cabinet.  The 
Cabinet Division supports the application of this exemption. 


Public interest conditional exemption—deliberative processes (s 47C) 


Section 47C of the FOI Act provides that a document is conditionally exempt if it would 
disclose a matter in the nature of, or relating to, opinion, advice or recommendation 
obtained, prepared or recorded, or consultation or deliberation that has taken place, in the 
course of, or for the purposes of, the deliberative processes involved in the functions of an 
agency or a Minister.  


I consider that disclosure of information contained in the documents identified in the 
schedule would disclose deliberative matter of the agency on the basis that: 


a. parts of the Ministerial briefings identified in the schedule (and their
attachments) contain opinions, advice and recommendations prepared by the
Department for Ministers of the Australian Government; and


b. parts of the diplomatic cables identified in the schedule also contain opinions,
advice and recommendations prepared by Australian diplomats in the Australian
Embassy in Timor‐Leste for consideration by senior officials in the Department in
Canberra and in other government agencies.


For these reasons, I have decided that parts of the documents identified in the schedule are 
conditionally exempt pursuant to s 47C.  


Public interest conditional exemption—certain operations of agencies (s 47E(d)) 


Section 47(E)(d) provides that a document will be conditionally exempt if its disclosure 
would, or could reasonably be expected to, have a substantial adverse effect on the proper 
and efficient conduct of the operations of an agency.  


The Department’s core function is to promote and protect Australia’s interests overseas and 
officers of the Department deploy a range of techniques to carry out that function.  


I consider that disclosure of the parts of the documents identified would have a substantial 
adverse effect on the proper and efficient conduct of the operations of an agency because 
disclosure is likely to: 
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a. undermine the ability of Australian diplomats to give assurances to their 
interlocutors about the confidentiality of any discussions, thereby reducing the 
quality and quantity of information which may be received in future;  


b. damage personal relationships cultivated by Australian diplomats overseas with 
individuals whose views and statements have been reported on, appraised and 
analysed; and 


c. weaken the ability of the Department to provide frank advice on strategies and 
techniques for managing sensitive overseas relationships to ministers of the 
Australian Government.  


For these reasons, I have decided that the disclosure of information contained in the 
documents identified in the schedule are conditionally exempt pursuant to s 47E(d). 


 


Public interest conditional exemption—business (s 47G(1)) 


A document is conditionally exempt under s 47G(1)(a) if it discloses information (business 
information) concerning the business, commercial or financial affairs of an organisation or 
undertaking, where the disclosure of the business information would, or could reasonably 
be expected to, unreasonably affect the organisation adversely in respect of its lawful 
business, commercial or financial affairs. 


A document is also conditionally exempt under s 47G(1)(b) if the disclosure of the 
information could reasonably be expected to prejudice the future supply of information to 
the Commonwealth or an agency for the purposes of administration of the law or 
administration of matters administered by an agency.   


The documents identified as relevant to this request contain information about the 
commercial interests and activities of corporations involved in the development of Greater 
Sunrise and as such, I consider that release of those documents would disclose the business 
information of those corporations. 


I consider that the disclosure of material and documents containing the business 
information of corporations with an interest in the development of Greater Sunrise, would 
reasonably be expected to adversely affect their lawful business affairs because they 
contain information concerning their financial structure, ownership and proposed 
commercial strategies for developments relating to Greater Sunrise and in the Timor Sea 
which is not in the public domain. 


I also consider that the disclosure of material and documents identified in the schedule 
contain business information, the disclosure of which would prejudice the future supply of 
information for the purposes of relevant agencies.  This is because notwithstanding that 
some commercial information may have subsequently become public knowledge, the 
administration of matters by the Department requires the timely provision and analysis of 
business information provided by affected entities in order for the Department to 
understand and provide advice to the Government to secure Australia's national interests.  
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For these reasons, I have decided that this information is conditionally exempt pursuant to 
s 47G.  


Public interest test  


Having formed the view that the requested documents are subject to the conditional 
exemptions under ss 47C, 47E(d) and 47G of the FOI Act, I am now required to consider the 
public interest test for the purposes of determining whether access to these conditionally 
exempt documents would, on balance, be contrary to the public interest.  


In making may decision of have had regard to the public interest factors set out in s 11B(3) 
of the FOI Act which generally favour disclosing a document, namely if access to the 
document would: 


a. promote the objects of this Act (including all the matters set out in ss 3 and 3A of 
the FOI Act); 


b. inform debate on a matter of public importance; 


c. promote effective oversight of public expenditure; and 


d. allow a person to access his or her own personal information.  


I have also had regard to the FOI Guidelines at [6.19] which provides a non‐exhaustive list of 
further factors that may favour disclosure, including whether disclosure promotes the 
objects of the FOI Act.  


The FOI Guidelines also provide a non‐exhaustive list of factors against disclosure at [6.22].  I 
have considered these factors and have determined that the following are relevant 
considerations:  


a. could reasonably be expected to prejudice an agency's ability to obtain 
confidential information;  


b. could reasonably be expected to prejudice an agency's ability to obtain similar 
information in the future; and 


c. could reasonably be expected to prejudice the management function of an 
agency.  


I have not given any consideration to the irrelevant factors prescribed in s 11B(4) of the FOI 
Act.  


I am of the view that disclosure would promote the objects of the FOI Act. However, the 
following factors demonstrate that it would be contrary to the public interest to provide 
access to the documents identified as conditionally exempt under the FOI Act, because 
disclosure would: 


a. damage Australia's bilateral relations with foreign governments, particularly the 
Government of Timor‐Leste;  
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b. undermine the Australian Government's ability to effectively co‐operate and
have open discussions with third party private enterprises, whose ongoing
engagement is critical for the development of Greater Sunrise;


c. prejudice the ability of Australian diplomats overseas to foster and maintain
effective working relations with foreign government officials which is a
fundamental aspect of the Department's functions;


d. reduce the quality and quantity of the information able to be elicited by the
Australian Government in confidential settings such as negotiations and dispute
resolution processes; and


e. weaken the ability of departmental officers to provide reporting and analysis for
the purposes of formulating policy advice and recommendations to the
Australian Government.


I have determined to give greater weight to the factors against disclosure in this case, and I 
consider that it would be contrary to the public interest to provide access to the documents 
or the parts of the document identified as conditionally exempt under the FOI Act.  


Next steps 


In accordance with s 55G(2) of the FOI Act I must notify the Information Commissioner that 
I have made this revised decision.  I will provide a copy of this decision to the OAIC and 
understand that the OAIC will contact you in relation to your review application.  


Should you have any queries regarding this matter please contact the FOI and Privacy 
Section by email to foi@dfat.gov.au.  


Yours sincerely 


 
Assistant Secretary 
Timor‐Leste and Micronesia Branch 
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Electorate Office 
Level 2, 31 Ebenezer Place 
Adelaide, SA, 5000 
Phone:  (08) 8232 1144 
Email: Senator.Patrick@aph.gov.au 


Parliament House 
SG.35 
Canberra, ACT 2600 
Phone:  (02) 6277 3785 


Information Commissioner Review 


MR20/00054 


SENATOR REX PATRICK 
Applicant 


 DEPARTMENT OF FOREIGN AFFAIRS AND TRADE 
Respondent 


SUBMISSION 


INTRODUCTION 


1. This submission follows a revised FOI decision made by the Assistant
Secretary Timor-Leste and Micronesia Branch of the Department.


OVERVIEW 


2. The new decision highlights a concern in respect of the original decision in
that the original decision sought to exempt:


a. Document 2 (Media Messages) – the Department determined that
material clearly prepared for media or media questioning and was
therefore prepared to be shared with the media was exempt from
release under FOI. This is an indefensible proposition.


b. Document 5 (Media Messages) – as above at a.
c. Document 8 (Bilateral Joint Press conference) - the Department


determined that material clearly prepared for delivery at a press
conference was exempt from release under FOI. The document is
similar in content to words delivered at a press conference relating to
the “Timor-Leste: Treaty Signing Ceremony” and available on the web
at https://www.foreignminister.gov.au/minister/julie-bishop/transcripts.
This exemption is an indefensible proposition.


d. Document 9 (Reception at the United Nations) - the Department
determined that material clearly prepared for delivery at a United
Nations reception was exempt from release under FOI. The material
in this document is similar in content to words delivered at a reception
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relating to the “Remarks at joint Australia-Timor-Leste reception” and 
available on the web at 
https://www.foreignminister.gov.au/minister/julie-bishop/transcripts. 
This exemption is an indefensible proposition.  


e. Document 13 (Timor-Leste Snapshot) – the Department determined
that general material about Timor-Leste and available on the web at
https://www.dfat.gov.au/geo/timor-leste and
https://www.dfat.gov.au/sites/default/files/timo-cef.pdf were exempt.
This exemption is an indefensible proposition. 


f. Document 19 (Timor-Leste – Compulsory Conciliation) – as above at
a.


g. Document 20 (Timor-Leste – Compulsory Conciliation) – as above at
a.


h. Document 26 (Commission Paper) - the Department determined that
material that was publicly available on the web at
https://pcacases.com/web/sendAttach/2355 was exempt. This is an
indefensible proposition. 


i. Document 35 (PCA Press Release) – the Department determined that
a press release, available on the web at
https://pcacases.com/web/sendAttach/2240 was exempt. This is an
indefensible proposition. 


j. Document 36 – as above at i.


3. The original decision contains material that was unexplainably considered
exempt, and this has significantly eroded the applicant’s confidence in the
ability of the Department to properly administer and comply with the FOI law.


4. As such, and complementary to specific issues identified below, the
Information Commissioner is asked to review the content and make an
appropriate access decision.


SPECIFIC CLAIMS 


22 – Material Irrelevant to the Request for Access 


5. The applicant does not seek a review of information redacted on the basis of
it being irrelevant as set out by the (revised) decision maker.


47G – Condition Exemption – Business 


(1) A document is conditionally exempt if its disclosure
under this Act would disclose information concerning a
person in respect of his or her business or professional
affairs or concerning the business, commercial or financial
affairs of an organisation or undertaking, in a case in
which the disclosure of the information:
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(a)  would, or could reasonably be expected to, 
unreasonably affect that person adversely in respect 
of his or her lawful business or professional affairs 
or that organisation or undertaking in respect of its 
lawful business, commercial or financial affairs; or 


(b)  could reasonably be expected to prejudice the 
future supply of information to the Commonwealth or an 
agency for the purpose of the administration of a law 
of the Commonwealth or of a Territory or the 
administration of matters administered by an agency. 


6. The (revised) decision maker makes the claim that the contents of the 
documents (documents 1, 12, 17, 24, 27, 37, 41, 42, 68 through 72, and 75) 
contain business information which would adversely affect the business, but 
then acknowledges that much of the information is likely already known. If it 
is already known, disclosure by way of FOI has no way of causing an 
adverse effect.  
 


7. It is noted that two of the companies originally involved in the Joint Venture, 
ConocoPhilips and Shell are no longer involved: 
 


a. (Particularly in relation to Document 1) ConocoPhillips has announced 
it has completed the previously announced transaction to sell its 30 
percent interest in the Greater Sunrise Fields to the Government of 
Timor-Leste for US$350 million plus customary adjustments1.  


b. Shell has also completed the sale of its 26.5% stake to the 
Government of Timor-Leste for US$300 million2. 


 
8. The Department seem to predominantly rely of s47G(b), that being the claim 


that the disclosure would result in a reduction in both the quantity and quality 
of business information flowing to the Government. It is put that: 


 
a. The starting point is that there is no automatic right of confidentiality to 


a business that holds a meeting with Government. It is conceded that 
some information may be confidential and warrant a protection, and 
some information may not be confidential and would not warrant a 
protection. 


b. Companies that are dealing with Australian resources need to engage 
the Australian Government in order to conduct their business. 
Provided that no information is released that is truly confidential to a 
business, few businesses would refrain from engagement with 
government if there is commercial need to do so. 


 
 


1 https://www.conocophillips.com.au/newsroom/news-releases/story/conocophillips-closes-sale-of-its-
interest-in-greater-sunrise-fields-2/ 
2 https://www.shell.com.au/media/2019-media-releases/shell-announces-sale-completion-of-its-
greater-sunrise-interest.html 
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9. The Information Commissioner should examine the documents with this in 
mind. 


 
S34 Cabinet Document Exemptions 
 
10. The applicant requests the Information Commissioner examines the 


documents as follows: 
 


a. For documents subject to a s34(1)(c) claim, that a check is done to 
ensure that the documents reference a cabinet submission, 
summarise a cabinet submission and/or give advice to the Minister 
about the referenced Cabinet submission - see Minister Ryan v 
Department of Infrastructure [2004] VCAT 2346 (30 November 2004) 
where President Morros stated, inter alia [at 41]: 
 
In this case the purpose for which the document must be prepared, to 
be an exempt document, is the purpose of “briefing” a minister in 
relation to issues to be considered by the Cabinet. It is not enough for 
a document to be exempt for it to be placed before a minister and be 
in relation to issues to be considered by the Cabinet. Rather it is 
necessary that it be prepared for the purpose of briefing a minister; 
and this means much more than for the purpose of placing a 
document before a minister. In general parlance the word “briefing” 
means a short, accurate summary of the details of a plan or operation. 
The purpose of a briefing is to inform the person being briefed. Hence 
the exemption ought be limited to documents that have the character 
of briefing material. Generally a document will have such a character 
if it contains information or advice and is prepared for the purpose of 
being read by, or explained to, a minister. However a document will 
not have the character of briefing material merely because the 
document was prepared with the intention of physically placing the 
document before a minister. 


He went on to say [at 42]: 


The Parliament would not have intended that virtually any document 
prepared by a department could be made exempt by simply placing it 
before Cabinet or a minister, or by forming an intention when it was 
prepared to place it before Cabinet or a minister. 
 


b. For documents subject to a s34(1)(d) claim, that a check is done to 
ensure the documents are a draft of an actual cabinet submission. 


 
S47C – Conditional Exemption - Deliberative Material 


 
11. To the extent that this claim is made in respect of ministerial briefs, the 


following argument against the material being deliberative is put. 
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a. A document is conditionally exempt under s47C if access would 
disclose matter (deliberative matter) in the nature of, or relating to, 
opinion, advice or recommendation obtained, prepared or recorded, or 
consultation or deliberation that has taken place, in the course of, or 
for the purposes of, the deliberative processes involved in the 
functions of an agency; 
 


b. In Ryder v Booth State Superannuation Board v O'Connor [1985] 
VicRp 86 [1985] VR 869 (26 June 1985) Gray J stated of the 
Commonwealth FOI Act: 


 
The legislation is, in the present context, remedial 
legislation, in the sense that it gives relief to a person 
aggrieved by the non-disclosure of information which 
concerns him or her. In my opinion where ambiguity is 
encountered, the rights given by the Act should be 
construed liberally and the exceptions narrowly. 
[Emphasis Added]. 
 


c. The reach of the s47C exemption is broad, covering opinion, advice or 
recommendations but only within a deliberative process. 
 


d. s47C serves to encourage free and open discussions. It permits 
brainstorming. It permits the free passage of ideas with no risk of 
disclosure when it’s not in the public interest to do so. 
 


e. However, the FOI Act does not contemplate that a deliberative 
process encompasses the entire governance process from start to 
finish as this would run contrary to the objects of the Act (s3(2)) which 
are intended to facilitate increasing public participation 
in Government processes, with a view to promoting 
better-informed decision-making and increasing 
scrutiny, discussion, comment and review of the 
Government's activities. Rather, a deliberative process has a 
temporal and purposive character - a start date/time, a stop date/time 
and an aim. 
 


f. It is not the intent of s47C to grant an exemption to opinion, advice or 
recommendations derived from the deliberative process. 
 


g. A lot of the material are final briefs to a Minister at the conclusion of a 
deliberative process by the Department. To the extent that it might be 
opinion, advice or recommendations, it would be opinion, advice or 
recommendations derived from a deliberative process and thus it is 
not exempt under s47C. 
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Figure 1 – Achieving the s3(2) of the FOI Act 
 


 
12. To the extent that this claim is made in respect other material (such as 


cables), it is accepted that some of the material might be deliberative. 
However, unless it would be contrary to the public interest (see section 11A), 
access must be given to deliberative material.  


 
S47E(d) - Conditional Exemption – Certain Operations of Agencies 
 
13. The agency claims that granting access to material will undermine the ability 


of Australian diplomats to give assurances to their interlocutors about the 
confidentiality of any discussions thereby reducing the quality and quantity of 
information that may be revived in future. This is not possible because 
Australian information is the property of Australia and is accessible under 
FOI unless it meets other criteria in the FOI Act and information passed by 
diplomats to the Australian Government is protected bunder s34(b). 


 
14. The agency claims that granting access to material will damage personal 


relationships cultivated by Australian Diplomats overseas with individuals 
whose views and statements have been reported on, appraised and 
analysed. The applicant is sympathetic to this point but only to a certain 
degree – there is no contest this exemption should apply to comments and 
contact details of the officials identified as VIPs. However, it is put that this is 
not the case in relation to views and statements that are simply matters of 
fact and general facts about a country or a circumstance. 
 


15. Finally, the agency asserts that the disclosure of the documents will weaken 
the ability of the Department to provide frank advice to the Minister. This 
assertion has been found hollow in 'PM' and Department of Industry, 
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Innovation and Science (Freedom of information) [2018] AICmr 70 (30 
November 2018) – see [29] through [45], including the cases cited. 


 
S33(b) Information Communicated in Confidence 
 
16. Whether information has been communicated in confidence by or on behalf 


of a foreign government is a question of fact. 
 


17. If the Information Commissioner is satisfied this is the case, the question is 
resolved. 


 
S33(a)(iii) Damage to International Relations  
 
18. The respondent makes a s33(1)(a)(iii) claim. In respect of this claim the 


threshold test is as follows: information or matter the disclosure 
of which under this Act could reasonably be expected to 
cause damage to the security, defence or international 
relations of the Commonwealth. 
 


19. The test suggests damage to international relations can reasonably be 
anticipated if disclosure of a document would lessen the confidence another 
country would place in the Government of Australia. 
 


20. The scope of international relations is broad. 
 


21. The prospect of damage caused by disclosure is to be assessed at the time 
the disclosure will occur – see Secretary, Department of Foreign Affairs and 
Trade v Whittaker [2005] FCAFC 15; (2005) at [26]. 


 
22. The Respondent bears the onus of satisfying the Information Commissioner, 


on the balance of probabilities, that the decision under review 'was justified 
or that the Information Commission should give a decision adverse to the 
Applicant'.  


23. In State of Victoria v Brazel [2008] VSCA 37; (2008) [68], the Court of Appeal in 
Victoria said: 
 


… The claim for immunity must be articulated with rigour and precision, and supported 
by evidence demonstrating the currency and sensitivity of the information, so as to 
constitute a compelling case for secrecy. Anything less will be unlikely to suffice. 
 


24. The Respondent relies on s33(1)(a)(iii) to prevent disclosure of the document 
sought by the Applicant as it "could reasonably be expected" to 
cause damage to international relations. This is a bar and it raises factual 
issues. 
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25. Below the Australia-Timor relationship canvass is spelt out. The relationship 
has been one where Australia has behaved and advocated in a manner 
favourable to its own interests, but with indifference to Timor-Leste. 
 


a. From 1975 to 1999 Australia, alone in the World and with a mind to 
accessing the oil and gas resources of the Timor Sea, encouraged 
and lent support to Indonesia’s invasion and occupation of 
Portuguese Timor in circumstances where independence for Timor 
was a real and preferred alternative. The result for the Timorese was 
a death toll at the hands of the Indonesians of 204,000 or 31% of the 
population, the largest death toll relative to population since the 
Holocaust. 


b. In the face of Timor-Leste becoming an independent state on 20 May 
2002, and Australia knowing that the Timor Gap Treaty between 
Australia and Indonesia would have to be re-negotiated with an 
UNCLOS starting point of the medium line, on 22 March 2002 the 
Australian Government withdrew itself from the maritime boundary 
jurisdiction of the International Court of Justice and the International 
Tribunal on the Law of the Sea. With the newly independent country 
needing revenues from the resources under the Timor Sea, good faith 
negotiations were entered. Australia then spied3 on the Timor-Leste to 
gain an advantage in the negotiations. 


 
3 The Australian Government neither confirms nor denies the operation took place (see R v Collaery (No 
7) 2020 ACTSC 165 [at 10]). However, the behaviour of Australia and Timor is consistent with the spying 
operation having taken place, that being: 


a. Timor was confident enough to institute arbitration in the Permanent Court of Arbitration 
(PCA) in relation to the 2006 treaty. 


b. The Australian Security Intelligence Organisation, on national security grounds, raided the 
offices of the lawyers who represented Timor-Leste in the Arbitration, and the home of a 
material witness in the proceedings, for security related reasons, giving credibility to the 
fact that the spying took place. 


c. The Australian Government consented to the PCA proceedings being discontinued. 
d. The Australian Government’s negotiation of a new maritime boundary treaty with Timor-


Leste subsequent to the disclosure of the spying operation was more favourable to Timor-
Leste than the earlier treaty, suggesting that the disclosure of the spying affected 
Australia’s approach to the negotiation of the second treaty. 


e. Witness K was sentenced for his role in disclosing the spying operation that gave rise to the 
PCA proceedings. 


f. The Australian Government has brought charges against Bernard Collaery for disclosing the 
spying operation that gave rise to the PCA proceedings. 
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c. When Timor-Leste found out about the spying it sought to have the 
2006 CMATS treaty declared invalid on the basis that the negotiations 
were infected by fraud committed by Australia. During the arbitration 
process, on 3 December 2013, the Australian Government improperly 
raided and seized documents from the legal offices of Timor-Leste’s 
lawyer in the proceedings. This resulted in proceedings being initiated 
in the International Court of Justice with the Court making provisional 
orders against Australia. 


d. In April 2016 Timor-Leste launched compulsory conciliation under the 
Article 289 of the Law of the Sea Convention. Australia made six 
objections to compulsory conciliation with the Commission dismissing 
them all. 
 


26. In considering the above it is important to appreciate the reliance that Timor-
Leste has on its petroleum industry. Since the restoration in 2002 Timor-
Leste’s government has been heavily dependent on their petroleum sector. 
The Petroleum fund, which the revenues are paid into, funds the majority of 
the government’s budget. 
 


27. Former President Gusmao put the above into perspective in a speech he 
gave on 26 June 2019 in Lisbon, Portugal, for the launch of the book 
“Crossing Lines: A Secret History of Australia in the Timor Sea” by Kim 
McGrath, when he stated4: 
 


One would be excused for saying that Timor-Leste was young, fragile, inexperienced 
and absolutely desperate for the entrance of revenue into the country, that could ease 
the malaise and precariousness of conditions of life in a mostly poor population. We felt 
betrayed by a county supposedly a friend and on whom we counted to reconstruct our 
nation. 
 


28. Significant damage has been caused to the relationship as a result of the 
spying operation. The spying presents a very dark spot on Australia’s 
international relationship canvass. Indeed in the context of good faith 
negotiations, is disgraceful. There are genuine questions in Australia as 
regards to its lawfulness. The Timorese have themselves characterised it as 
fraud (which has proven to unravel the 2006 CMATS treaty) and corruption. 
The fact of the spying is a matter that has caused significant damage to the 
relationship between Australia and Timor-Leste. 
 


29. The document the subject of these proceedings is a next step in the oil and 
gas controversy, with all the public Government statements, and indeed 
disclosed words in the document under review, playing a part in the healing 
process. 


 
4 Affidavit of Rex Patrick – Annexure RP-6 


401







10 
 


 
30. Redacted components “What we want” ought not to be hidden. Details 


associated with the project ought not be hidden. Negotiations over the future 
processing of Greater Sunrise resources need to be open (for the public in 
both Australia and Timor-Leste to see).  


 
31. Secrecy, in the context of an otherwise sordid affair, will actually harm 


relations. Transparency is what is required to restore a level of respect, 
mutual trust and confidence in Australia, not just with the Timorese, but also 
with the international community that has been watching what Australia did. 


 
32. The failing to play a straight bat, the continuing reliance on secrecy, 


damages Australia’s international reputation, credibility and very directly 
damages Australia’s foreign relations, and not just with Timor-Leste and 
Indonesia. 


 
33. It is the very secrecy the Department is seeking in these proceedings that is 


the cause of harm to Australia’s international relations. 
 


Public Interest 


34. Most Australians are rightly disgusted at the Government’s conduct in 
relation to Timor-Leste’s oil and gas. Openness of Government as it seeks to 
remedy past misconduct is important. Australians ought to be able to peer in 
and check its own Government and debate its proposed pathway for this 
resource processing. 
 


35. Particularly noting the history, the public interest lies in disclosing much of 
the information. 
 


Outcome 
 


36. The Information Commissioner should set aside the revised decision of the 
respondent and grant greater access to the documents. 


SECTION 54W 
 
37. My office has been advised that the Information Commission is considering 


exercising her discretion under s54W not to continue this review. 
 


38. This matter has been with the Information Commissioner since 22 January 
2020, that is for over two years. TWO YEARS! Whilst the Information 
Commissioner might argue some progress has been made – the points in 
paragraph 2 and 3 are relevant – the redactions should never had been 
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made and the Information Commissioner should have dealt with this in very 
short time. 
 


39. The matter is not complex and exercising the discretion will have the 
applicant: 
 


a. making an application to the Tribunal, at personal expense. 
b. Making application without any benefit of an Information 


Commissioner decision which may negate the AAT review 
requirement or narrow down of issues for the AAT review. 


c. Noting the Tribunal’s workload, facing the likelihood that a decision 
will not be forthcoming for a further year, after already waiting an 
unreasonable two years for the Information Commissioner to progress 
the review. 
 


40. Discontinuing this review so long after it has commenced can in no way be in 
the interests of the administration of the FOI Act. 
 


41. I also point out that this review is the subject of proceedings in the Federal 
Court and that exercising the discretion could inappropriately expunge this 
decision from those proceedings, which may be contrary to the interests of 
justice. 
 


42. The exercise of a s54W discretion is not appropriate in the circumstances. 
 


 
Rex Patrick 
15/02/2022 
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INFORMATION COMMISSIONER 
MR21/00863 


SENATOR REX PATRICK 
Applicant 


DEPARTMENT OF INDUSTRY, SCIENCE, ENERGY AND RESOURCES 
Respondent 


NATIONAL RADIOACTIVE WASTE MANAGEMENT FACILITY 


Introduction 


1. This review centres about access to briefing and correspondence (including
emails and letters) sent to or from Samantha Chard that contain particular words.


S22 – Irrelevant Matter Deleted 


2. Much of the focus of this review should be around s22 claims made by the
Department.


3. The decision maker has taken the view that a number of the documents are
exempt or partially on account of the material not being relevant to the request.


4. The request terms are clear – the applicant seeks access to briefing and
correspondence (including emails and letters) sent to or from Samantha Chard
that contain particular words – Judicial Review, ADJR, AD(JR) and Administrative
Decisions (judicial review).


5. Once a briefing or correspondence (including emails and letters) was located by
way of the two triggers 1) that they were sent to or from Samantha Chard and 2)
they contained the words, the entirety of the brief or correspondence then falls
within the scope of the request, irrespective of the content.


6. The applicant did NOT seek access to briefing and correspondence (including
emails and letters) sent to or from Samantha Chard that contain particular words
– Judicial Review, ADJR, AD(JR) and Administrative Decisions (judicial review) –
insofar as the content of the briefing and correspondence went to judicial review.


7. All documents or portions of documents claimed by the decision maker to be
irrelevant by the decision maker should be made available to the applicant.
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