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Federal Court of Australia
District Registry: Victoria Registry
Division: General No: VID176/2022

LEO TONER
Applicant

CUDECO LIMITED (RECEIVERS AND MANAGERS APPOINTED) 
(IN LIQUIDATION) (ACN 000 317 251) and others named in the schedule
Respondents

ORDER

JUDGE: Justice Moshinsky

DATE OF ORDER: 21 July 2026

WHERE MADE: Melbourne

THE COURT ORDERS THAT:

1. The Applicant be granted leave to file and serve an amended interlocutory application in 
the form at Exhibit EDS-16 to the affidavit of Elliott Darryl Williams Smith affirmed on 
20 July 2026.

Settlement Approval Hearing

2. The Applicant’s application (Settlement Approval Application) for approval of a 
settlement of the Applicant’s claim against the Second Respondent, Third Respondent, 
Fifth Respondent, Sixth Respondent and Seventh Respondent (together Respondents) in 
this Proceeding be listed for hearing before Justice Bennett on a date to be fixed, but not 
before 5 October 2026 (Approval Hearing).

Group Member Registration

3. Pursuant to s 33ZF of the Federal Court of Australia Act 1976 (Cth) (Act), with the 
exception of those Group Members who, as at the date of the distribution of the notice 
referred to below, have:

a. opted out of this Proceeding in accordance with the orders made on 21 December 
2023 (with the consequence that they are no longer Group Members in the 
Proceeding); or

b. previously registered with the Applicant’s solicitor (Banton Group) to 
participate as a Group Member in the Proceeding or signed a litigation funding 
agreement in the Proceeding (Current Registered Group Members),
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any Group Member who wishes to participate in the distribution of any amount which is 
paid in settlement of the Proceeding must by no later than 25 August 2026, register as a 
participating Group Member by completing the online registration process on the 
website of Banton Group (https://bantongroup.com/cudeco-class-action/).

Notice to Group Members

4. Pursuant to ss 33X and 33Y(2) of the Act, the form and content of:

a. the notice set out in Schedule 1 to these orders (Notice) and the Notice of 
Objection to Proposed Settlement (Annexure A to the Notice, being the Notice 
of Objection);

b. the individual share trading data extracted from the share register information 
produced by the Liquidators of CuDeco (CuDeco Share Register) or as 
provided by any Group Member to Banton Group (in substantially the same form 
as Annexure B to the Notice, being the Individual Share Trading Data), 
subject to the Applicant’s solicitors’ amendments to the fields of information as 
may be reasonably required; and

c. the text set out in Annexure C to these orders (Annexure C to the Notice, being 
the Website Text),

be approved as the notice that must be given to Group Members under s 33X(4) of the 
Act in respect of the Settlement Approval Application.

Timing and Mode of Distribution of Notice

5. Pursuant to ss 33X and 33Y(2) of the Act, the Notice is to be given to all Group 
Members on or before 28 July 2026 (Notification Date) according to the following 
procedure:

a. The Applicant shall cause, through his solicitor, a copy of the Notice to be sent to 
all Group Members recorded as having purchased CuDeco Shares in the 
Relevant Period (as defined in the Further Amended Statement of Claim 
(FASOC)) according to the CuDeco Share Register or as provided by any Group 
Member to Banton Group. Such Notice is to be sent by email (where an email 
address is available) or failing that, by ordinary post.  Where an email bounce 
back is received, the Notice is to be sent by ordinary post (where available) 
within five days of receiving the bounce back;

b. The Victoria District Registry of the Federal Court of Australia in Melbourne 
(Registry) shall cause the Notice and the FASOC and the Defences of the 
Respondents to be posted on the Court’s website (and to remain continuously 
displayed up to and including the conclusion of the hearing of the Settlement 
Approval Application);
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c. The Applicant’s solicitors shall cause a copy of the Notice to be placed on its 
website (https://bantongroup.com/cudeco-class-action), together with a copy of:

i. the Notice of Objection;
ii. the following documents:

A. the FASOC dated 8 August 2025;
B. the Second Respondent’s Amended Defence to the FASOC 

dated 15 December 2025;
C. the Third Respondent’s Amended Defence to the FASOC dated 

1 December 2025;
D. the Fourth Respondent’s 11 April 2023 Defence to the 

Statement of Claim dated 7 April 2022; and
E. these orders;

(and shall cause such materials to remain continuously so displayed or 
available on its website up to and including the final hearing and 
determination of the Settlement Approval Application); and

d. By the Applicant’s solicitors sending a copy of the Notice to any Current 
Registered Group Member.

6. The Notice may be amended by agreement between the parties before the Notification 
Date and without any further approval of the Court in order to correct any typographical 
error or any email, website, postal address or telephone number.

7. If the Notice is amended by the parties in accordance with order 6 above, the Applicant’s 
solicitors shall provide a copy of the amended notice to the Registry seven days prior to 
the Notification Date.

8. Subject to any further order of the Court, the costs of distributing the Notice (including 
any disbursements incurred) in accordance with this order be paid by the Applicant in 
the first instance, on the basis that those costs will subsequently be costs in the 
proceeding.

Registration

9. Any Group Member who wishes to participate in any distribution of any in principle 
settlement of this Proceeding subject to court approval must by 25 August 2026 
(Registration Deadline):

a. complete the online registration process through the Banton Group website at 
https://bantongroup.com/cudeco-class-action/; or

b. otherwise provide their name and contact information to solicitors for the 
Applicant, Banton Group.
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10. In order to register their claim, each Group Member must submit the following 
information (Share Trade Data) as part of the registration process:

a. the Group Member’s name (or names in the case of joint security holders) and 
address and email address;

b. the full name of the registered owner and any relevant Holder Identification 
Number (HIN) or Security Reference Number (SRN) or equivalent reference 
number (if known) in respect of CuDeco Shares held as at close of trade (on 
10 April 2016) or acquired during the Relevant Period (as defined in the 
FASOC);

c. the number of CuDeco Securities held by each Group Member as at close of 
trade on 10 April 2016 and if known the exchange on which they were held;

d. the number of CuDeco Securities held by each Group Member as at close of 
trade on 13 March 2018 and if known the exchange on which they were held; 
and

e. details of each transaction by which the Group Member bought and/or sold 
CuDeco Securities in the period 11 April 2016 to 13 March 2018 including 
specifying the number of securities bought or sold, the price of purchase or sale, 
and any brokerage including GST or other costs incurred on the transaction.

11. The failure by any Group Member to provide all of the information required in order 10 
above will not render the Group Member’s registration invalid provided the Group 
Member is identifiable as such based on the information provided.

12. A Current Registered Group Member will be deemed to have complied with orders 9 
and 10 provided they provide their Share Trade Data to Banton Group prior to the 
Registration Deadline.

Objections

13. Any Group Member who wishes to oppose any aspect of the proposed settlement:

a. must, by 4.00 pm on 25 August 2026, provide to the Applicant’s solicitors a 
completed Notice of Objection to Proposed Settlement in the form of Annexure 
A to these orders by sending it to (i) the Registry at vicreg@fedcourt.gov.au; and 
(ii) Banton Group at CuDeco@bantongroup.com; and

b. if they have given such notice, may attend, or send a representative to attend the 
Approval Hearing and address the Court with reasons why the proposed 
settlement should not be approved.
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14. If the parties’ solicitors receive a notice which purports to be a Notice of Objection, they 
shall provide such notice to the Court within two (2) business days of receipt, and such a 
notice shall be treated as a Notice of Objection received by the Court at the time it was 
received by the solicitors.

15. The parties’ solicitors have leave to inspect the Court file and to copy any Notices of 
Objection filed with the Court.

16. By 4.00 pm on 26 August 2026, the Applicant’s solicitors provide to the Respondents’ 
solicitors a copy of any documents received by them pursuant to order 14 above.

Timetabling orders for Settlement Approval Application

17. Equite Capital No 4 Pte Ltd (Funder) be granted leave to intervene in the Settlement 
Approval Application, and to appear at the Approval Hearing.

18. By 4.00 pm on 8 September 2026, the Applicant:

a. file and serve any affidavit(s) and written submissions on which he intends to 
rely in relation to the Settlement Approval Application; and

b. provide any Confidential Affidavit and/or Confidential Submissions, including in 
respect of legal costs, on which he proposes to rely in relation to the Settlement 
Approval Application to the chambers of Justice Bennett by email marked 
“Confidential for Purposes of Settlement Approval Application – Not to be 
Accessed Except by Direction of a Judge or the Court”, such material to include:

i. any Confidential Opinion of Counsel for the Applicant; and/or
ii. any confidential evidence of the Applicant’s solicitors.

19. By 4.00 pm on 8 September 2026, the Funder:

a. file and serve any affidavit(s) and written submissions on which it intends to rely 
in relation to the Settlement Approval Application; and

b. provide any Confidential Affidavit and/or Confidential Submissions on which it 
proposes to rely in relation to the Settlement Approval Application to the 
chambers of Justice Bennett by email marked “Confidential for Purposes of 
Settlement Approval Application – Not to be Accessed Except by Direction of a 
Judge or the Court”, such material to include any confidential evidence of the 
Funder.

20. By 4.00 pm on 14 September 2026, the Respondents file and serve any affidavit(s) and 
written submissions on which they intend to rely in relation to the Settlement Approval 
Application.
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Independent Costs Referee

21. Pursuant to s 33ZF(1) and/or s 37P(2) and/or s 54A of the Act, and Division 28.6 of the 
Federal Court Rules 2011, Ms Kerrie Rosati (Referee) be appointed for the purpose of 
conducting an inquiry and making a report in writing to the Court (Report) stating, with 
reasons, the Referee’s opinion on the following two issues:

a. the reasonableness of the Applicant’s legal costs and disbursements incurred in 
relation to the Proceeding, up to and including the approval of the proposed 
settlement of the Proceeding (including costs anticipated and yet to be incurred 
as at the date of the Report); and

b. the reasonableness of the sum proposed for settlement administration costs.

22. The Referee deliver the Report to the Court and to the solicitors for the Applicant, 
Banton Group by 4.00 pm (AEST) on 21 September 2026.

Other

23. Costs be reserved.

24. There be liberty to apply on 3 business days’ notice.

Date orders authenticated: 21 July 2026
 

Note: Entry of orders is dealt with in Rule 39.32 of the Federal Court Rules 2011.
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Schedule

No: VID176/2022
Federal Court of Australia
District Registry: Victoria Registry
Division: General

Second Respondent PETER ROBERT HUTCHISON

Third Respondent DIANMIN CHEN

Fourth Respondent KPMG (A FIRM) (ABN 51 194 660 183)

Fifth Respondent DUAL AUSTRALIA LIMITED PTY LTD (ACN 107 553 257)

Sixth Respondent AAI LIMITED (ACN 005 297 807)

Seventh Respondent BERKSHIRE HATHAWAY SPECIALTY INSURANCE 
COMPANY (ABN 84 600 643 034)


