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NOTICE OF FILING AND HEARING

This document was lodged electronically in the FEDERAL COURT OF AUSTRALIA (FCA) on 8/12/2017
11:20:00 AM AEDT and has been accepted for filing under the Court’s Rules. Filing and hearing details follow
and important additional information about these are set out below.

Filing and Hearing Details

Document Lodged: Originating Application - Form 15 - Rule 8.01(1)

File Number: NSD2179/2017

File Title: GEOFFREY ROY RUSH v NATIONWIDE NEWS PTY LIMITED &
ANOR

Registry: NEW SOUTH WALES REGISTRY - FEDERAL COURT OF
AUSTRALIA

Reason for Listing: First Case Management Hearing

Time and date for hearing: 08/02/2018, 9:30 AM

Place: Court Room Not Assigned, Level 17 Law Courts Building Queen's Square,
Sydney

- :;'_. I /".7
L T & \ A
. £ o
Dated: 8/12/2017 3:57:53 PM AEDT -

Important Information

As required by the Court’s Rules, this Notice has been inserted as the first page of the document which has been
accepted for electronic filing. Tt is now taken to be part of that document for the purposes of the proceeding in
the Court and contains important information for all parties to that proceeding. [t must be included in the
document served on each of those parties.

The Reason for Listing shown above is descriptive and does not limit the issues that might be dealt with, or the
orders that might be made, at the hearing.

The date and time of lodgment also shown above are the date and time that the document was received by the
Court. Under the Court’s Rules the date of filing of the document is the day it was lodged (if that is a business
day for the Registry which accepts it and the document was received by 4.30 pm local time at that Registry) or
otherwise the next working day for that Registry.



Form 15
Rules 8.01(1); 8.04(1)

ORIGINATING APPLICATION

No. of 2017
Federal Court of Australia

District Registry: New South Wales
Division: General Division

GEOFFREY ROY RUSH
Applicant

NATIONWIDE NEWS PTY LIMITED & ANOR in the Schedule
First Respondent

To the Respondents
The Applicant applies for the relief set out in this application.

The Court will hear this application, or make orders for the conduct of the proceeding, at the
time and place stated below. If you or your lawyer do not attend, then the Court may make
orders in your absence.

You must file a notice of address for service (Form 10) in the Registry before attending Court

or taking any other steps in the proceeding.

Time and date for hearing:

Place: Levels 17 - 22 Law Courts Building
L Queens Square Sydney NSW 2000
Date:

" Signed by an officer acting with the authority
of the District Registrar

Filed on behalf of Geoffrey Roy Rush, Applicant
Prepared by _Nicholas Pullen, Solicitor
Law firm HWL Ebsworth Lawyers R
Tel  (03) 8644 3565 ... Fax 1300365823

Email  npulen@hwle.comav
Attention: Andrew Miers and Jeremy Marel
HWL Ebsworth Lawyers
Address for service Level 14, Australia Square, 264-278 George Street
_Sydney NSW 2000 e

Doc ID 4559102731



Details of claim

On the grounds stated in the statement of claim, the Applicant claims:
1. Damages including:
(a) General damages;
(b) Aggravated damages;
(c) Andrews damages;
(d) Special damages.
2, An order that each of the respondents be permanently restrained from publishing the:
(a) first matter complained of;
(b) second matter complained of;
(c) third matter complained of;
(collectively, the “matters complained of”), or any matter to the same effect.

3. An order that each of the respondents be permanently restrained from publishing the
imputations found by the Court to be carried by any of the matters complained of, of

and concerning the applicant, and any imputations that do not differ in substance.

4. Costs.

5, Interest pursuant to sections 51A and 52 of the Federal Court of Australia Act 1976

(Cth) including interest on costs.

6. Such further and other orders as the Court deems fit or thinks necessary.

Doc ID 455910273/v1



Applicant's address

The Applicant’s address for service is:

Place: HWL Ebsworth Lawyers
Level 14, Australia Square, 264-278 George Street

Sydney NSW 2000
The Applicant’s address is:

HWL Ebsworth Lawyers
Level 14, Australia Square, 264-278 George Street
Sydney NSW 2000

Service on the Respondent

It is intended to serve this application on all the Respondents.

Date: 8 December 2017
y.

A A

Signed by Nicholas Pullen
Lawyer for the Applicant

Doc 1D 455010273/v1




Schedule

Federa! Court of Australia
District Registry: New South Wales
Division: General Division

Respondents

Nationwide News Pty Limited

First Respondent

Jonathon Moran
Second Respondent
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NOTICE OF FILING

This document was lodged electronically in the FEDERAL COURT OF AUSTRALIA (FCA) on
8/12/2017 11:20:00 AM AEDT and has been accepted for filing under the Court’s Rules. Details of
filing follow and important additional information about these are set out below.

Details of Filing
Document Lodged: Statement of Claim - Form 17 - Rule 8.06(1)(a)
File Number: NSD2179/2017
File Title: GEOFFREY ROY RUSH v NATIONWIDE NEWS PTY LIMITED &
ANOR
Registry: NEW SOUTH WALES REGISTRY - FEDERAL COURT OF
AUSTRALIA

: I '
A — \'o
L s A ( B o‘("\-/"\_
o ) kLY C:
>4

Dated: 8/12/2017 3:57:57 PM AEDT Registrar

Important Information

As required by the Court’s Rules, this Notice has been inserted as the first page of the document which
has been accepted for electronic filing. It is now taken to be part of that document for the purposes of
the proceeding in the Court and contains important information for all parties to that proceeding. It
must be included in the document served on each of those parties.

The date and time of lodgment also shown above are the date and time that the document was received
by the Court. Under the Court’s Rules the date of filing of the document is the day it was lodged (if
that is a business day for the Registry which accepts it and the document was received by 4.30 pm local
time at that Registry) or otherwise the next working day for that Registry.



Form 17
Rule 8.05(1)a)

STATEMENT OF CLAIM

No. of 2017
Federal Court of Australia

District Registry: New South Wales
Division: General

GEOFFREY ROY RUSH
Applicant

NATIONWIDE NEWS PTY LIMITED
First Respondent

JONATHON MORAN
Second Respondent
The Applicant relies on the following facts and assertions:
Parties
1.  The first respondent is:
(a) acompany duly incorporated;
(b) liable to be sued in and by its corporate name and style;

(c) the publisher at all material times of a newspaper known as The Daily Telegraph

(the "DT Newspaper”);

(d) the publisher at all material times of a website located at URL address
www.dailytelegraph.com.au (the “the DT website”).

Filed on behalf of Rush, Applicant

Prepared by Nicholas Pullen, Solicitor —
Law firm _HWL Ebsworth Lawyers . . = = am S
Tel (03)86443565 - Fax 1300 365 323

Email _npullen@hwle.com.au = =

Attention: Andrew Miers and Jereﬁ‘ny Marel
HWL Ebsworth Lawyers

Address for service Level 14, Australia Square, 264-278 George Street
Sydney NSW 2000
Dog ID 455981443/v1
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2. The second respondent is:

(a) ajournalist;

(b) an employee and/or agent of the first respondent.

First Matter complained of

3. On or about 30 November 2017 the first respondent published of and concerning the
applicant, in New South Wales and in all of the other States and the Territories of
Australia, the words set forth in Schedule A hereto (the “first matter complained of”).

Particulars of publication

(a)

The first matter complained of was published in print by the first respondent who
distributed or caused to be distributed the first matter complained of to

newsagents throughout Australia.

(b) The first matter complained of was displayed outside newsagencies throughout
Australia, an example of which is set forth in Schedule A1 hereto, which
appeared on Macquarie Street in the central business district of Sydney.

(c) Further particulars of the extent of publication of the first matter complained of
will be provided after admissions, discovery and interrogatories.

4, In its natural and ordinary meaning, the first matter complained of was defamatory of the

applicant and carried the following defamatory meanings (or meanings not different in

substance):

Particulars of meaning

(a)

(b)

The applicant had engaged in scandalously inappropriate behaviour in the
theatre.

The applicant had engaged in inappropriate behaviour of a sexual nature in the
theatre.

5. Further and in the alternative to paragraph 4, above, by reason of extrinsic facts, the first

matter complained of was defamatory of the applicant and carried the following

defamatory meanings (or meanings not different in substance):

Particulars of meaning

Doc ID 4556881443/v1
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(a) The applicant had committed sexual assault in the theatre.

(b) The applicant had engaged in inappropriate behaviour of a sexual nature in the

theatre.
Particulars of extrinsic facts
(c) The applicant is a famous Australian Hollywood actor.

(d) In the weeks preceding the publication of the first matter complained of, a
number of famous actors and movie and television executives, including in
Hollywood, had been portrayed in the media and on social media as sexual
predators who had committed acts of sexual assault and/or sexual harassment.

(e) In the weeks preceding the publication of the first matter complained of, famous
Hollywood film producer Harvey Weinstein had been portrayed as a sexual
predator who had committed acts of sexual assault and/or sexual harassment.

) In the weeks preceding the publication of the first matter complained of, famous
Hollywood actor Kevin Spacey had been portrayed as a sexual predator who had
committed acts of sexual assault and/or sexual harassment.

(9) In the days preceding the publication of the first matter complained of, Australian
television personality Don Burke was portrayed by the media as being a sexual

predator.
(h) Each of the facts set out in (c) — (g) above were notorious facts.

(i Readers of the first matter complained of were aware of the facts set out in (c) —
(g), above.

Second Matter complained of

6.

On or about 30 November 2017 the first respondent and/or the second respondent
published in the Australian Capital Territory and all of the States and Territories of
Australia, the matter set forth in Schedule B hereto (the “second matter complained
of”).

Particulars of publication

(a) The second matter complained of was entitled ‘KING LEER: World Exclusive
Oscar-winner Rush denies ‘inappropriate behaviour' during Sydney stage show”.

Doc ID 455981443/v1
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(b) The second matter complained of was published in the DT newspaper on pages 1,
4 and 5.

(¢) The sense and substance of the second matter complained of was republished,
with the authority of the first and/or second respondents, on the Daily Telegraph
tablet app, where it was read by subscribers to that app.

(d) The sense and substance of the second matter complained of was republished,
with the authority of each of the first and/or second respondents, on the DT

website.

(e) The DT website is a mass media website viewed by hundreds of thousands of

readers per day.

(fy The article comprising the sense and substance of the second matter complained
of was downloaded by persons unknown to the applicant from the DT website in

each State and Territory of Australia.

(g) The sense and substance of the second matter complained of was published, with
the authority of the first andfor second respondents, in other newspapers
throughout Australia operated or controlled by companies related to the first

respondent.

{h) The sense and substance of the second matter complained of was published, with
the authority of the first and/or second respondents, on other websites throughout
Australia operated or controlled by companies related to the first respondent.

(i) Each of the websites referred to in the preceding particular are mass media

websites viewed by thousands of readers per day.

() The sense and substance of the second matter complained of was downloaded by
persons unknown to the applicant from each of the websites referred to in
particular (h).

(k) The sense and substance of the second matter complained of was published
worldwide over the internet, to various persons unknown to the applicant, and such
publication was the natural and probable consequence of the publication of the
second matter complained of.

()  Particulars (c) to (k) above are relied upon as to damages only.

Doc ID 455981443/v1
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(m) Further particulars of publication and republication of the second matter
complained of will be provided after admissions, discovery, subpoenas and

interrogatories.

7. In its natural and ordinary meaning, the second matter complained of was defamatory of
the applicant and carried the following defamatory meanings (or meanings not different

in substance):
Particulars of meaning
(a) The applicant is a pervert.

(b) The applicant behaved as a sexual predator while working on the Sydney Theatre

Company’s production of King Lear.

(c) The applicant engaged in inappropriate behaviour of a sexual nature while working
on the Sydney Theatre Company's production of King Lear.

(d) The applicant, a famous actor, engaged in inappropriate behaviour against another
person over several months while working on the Sydney Theatre Company's

production of King Lear.

8. Further and in the alternative to paragraph 7, above, by reason of extrinsic facts, the
second matter complained of was defamatory of the applicant and carried the following

defamatory meanings (or meanings not different in substance):

Particulars of meaning

(a) The applicant is a pervert.

(b) The applicant behaved as a sexual predator while working on the Sydney Theatre
Company'’s production of King Lear.

(c} The applicant engaged in inappropriate behaviour of a sexua! nature while working
on the Sydney Theatre Company'’s production of King Lear.

(d) The applicant, a famous actor, engaged in inappropriate behaviour against another
person over several months while working on the Sydney Theatre Company'’s
production of King Lear.

Particulars of extrinsic facts

(e) The applicant is a famous Australian Hollywood actor.

Doc ID 455981443/v1
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(f) In the weeks preceding the publication of the second matter complained of, a
number of famous actors and movie and television executives, including in
Hollywood, had been portrayed in the media and on social media as sexual

predators who had committed acts of sexual assault and/or sexual harassment.

(g) In the weeks preceding the publication of the second matter complained of,
famous Hollywood film producer Harvey Weinstein had been portrayed as a sexual
predator who had committed acts of sexual assault and/or sexual harassment.

(h) In the weeks preceding the publication of the second matter complained of,
famous Hollywood actor Kevin Spacey had been portrayed as a sexual predator
who had committed acts of sexual assault and/or sexual harassment.

(i) In the days preceding the publication of the second matter complained of,
Australian television personality Don Burke was portrayed by the media as being a

sexual predator.
(i) Each of the facts set out in () — (i) above were notorious facts.

(k} Readers of the second matter complained of were aware of the facts set out in (e)
— (i), above.

Third Matter complained of

9. On or about 1 December 2017 the first respondent and/or the second respondent
published in the Australian Capital Territory and all of the States and Territories of
Australia, the matter set forth in Schedule C hereto (the “third matter complained of").

Particulars of publication

(a) The third matter complained of was entitled “WE'RE WITH YOU: Theatre cast
back accuser as Rush denies ‘touching”.

(b} The third matter complained of was published in the DT newspaper on pages 1, 4
and 5.

(c) The sense and substance of the third matter complained of was republished, with
the authority of the first and/or second respondents, on the Daily Telegraph tablet

app.

(d) The sense and substance of the third matter complained of was republished, with
the authority of each of the first and/or second respondents, on the DT website.

Doc ID 456981443/v1
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(e) The DT website is a mass media website viewed by hundreds of thousands of

readers per day.

(f)  The article comprising the sense and substance of the third matter complained of
was downloaded by persons unknown to the applicant from the DT website in each

State and Territory of Australia.

(g) The sense and substance of the third matter complained of was published, with the
authority of the first and/or second respondents, in other newspapers throughout
Australia operated or controlled by companies related to the first respondent.

(h) The sense and substance of the third matter complained of was published, with the
authority of the first and/or second respondents, on other websites throughout
Australia operated or controlled by companies related to the first respondent.

(i) Each of the websites referred to in the preceding patticular are mass media

websites viewed by thousands of readers per day.

(i) The sense and substance of the third matter complained of was downloaded by
persons unknown to the applicant from each of the websites referred to in
particular (h).

(k) The sense and substance of the third matter complained of was published
worldwide over the internet, to various persons unknown to the applicant, and such
publication was the natural and probable consequence of the publication of the
third matter complained of.

()  Particulars (¢) to (k) above are relied upon as to damages only.

(m) Further particulars of publication and republication of the third matter complained
of will be provided after admissions, discovery, subpoenas and interrogatories.

10. In its natural and ordinary meaning, the third matter complained of was defamatory of the
applicant and carried the following defamatory meanings (or meanings not different in
substance):

Particulars of meaning

(a) The applicant had committed sexual assault while working on the Sydney Theatre
Company's production of King Lear.

Doc ID 455981443/v1
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(b)

(c)

(d)

(e)

(9

The applicant behaved as a sexual predator while working on the Sydney Theatre

Company’s production of King Lear.

The applicant engaged in inappropriate behaviour of a sexual nature while working
on the Sydney Theatre Company's production of King Lear.

The applicant, an acting legend, had inappropriately touched an actress while
working on the Sydney Theatre Company’s production of King Lear.

The applicant is a pervert.

The applicant’s conduct in inappropriately touching an actress during King Lear
was so serious that the Sydney Theatre Company would never work with him

again.

The applicant had falsely denied that the Sydney Theatre Company had told him
the identity of the person who had made a complaint against him.

1. Further and in the alternative to paragraph 10, above, by reason of extrinsic facts, the

third matter complained of was defamatory of the applicant and carried the following

defamatory meanings (or meanings not different in substance):

Particulars of meaning

(a)

(b)

(c)

(d)

(e)
(f)

The applicant had committed sexual assault while working on the Sydney Theatre
Company’s production of King Lear.

The applicant behaved as a sexual predator while working on the Sydney Theatre
Company’s production of King Lear.

The applicant engaged in inappropriate behaviour of a sexual nature while working
on the Sydney Theatre Company’s production of King Lear.

The applicant, an acting legend, had inappropriately touched an actress while
working on the Sydney Theatre Company’s production of King Lear.

The applicant is a pervert.

The applicant’s conduct in inappropriately touching an actress during King Lear
was so serious that the Sydney Theatre Company would never work with him
again.

Particulars of extrinsic facts

Doc ID 455981443/v1
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(9)
(h)

(i)

@)

(k)

0]
(m)

Damages

The applicant is a famous Australian Hollywood actor.

In the weeks preceding the publication of the third matter complained of, a
number of famous actors and movie and television executives, including in
Hollywood, had been portrayed in the media and on social media as sexual
predators who had committed acts of sexual assault and/or sexual harassment.

In the weeks preceding the publication of the third matter complained of, famous
Hollywood film producer Harvey Weinstein had been portrayed as a sexual
predator who had committed acts of sexual assault and/or sexual harassment.

In the weeks preceding the publication of the third matter complained of, famous
Hollywood actor Kevin Spacey had been portrayed as a sexual predator who had
committed acts of sexual assault and/or sexual harassment.

In the days preceding the publication of the third matter complained of, Australian
television personality Don Burke was portrayed by the media as being a sexual
predator.

Each of the facts set out in (g} - (k) above were notorious facts.

Readers of the third matter complained of were aware of the facts set out in (g) —
(k), above.

12. By reason of the publication by the respondents of the first, second, and third matters
complained of, and by reason of further republications of those matters, the applicant

has been brought into hatred, ridicule and contempt and has been gravely injured in his

character and reputation as an actor and has suffered hurt and embarrassment and has

suffered and will continue to suffer loss and damage.

Particulars of aggravated damages

The applicant's hurt and harm occasioned by reason of the publication of the matters

complained of were aggravated by his knowledge of the following matters:

a. The conduct of the respondents in failing to verify the accuracy of the allegations

before publishing the matters complained of;

Doc ID 455981443/v1
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b. The conduct of the respondents in ridiculing the applicant to ensure substantial
damage to his reputation by very prominently labelling him “King Leer” on the front
page of the DT newspaper;

¢. The conduct of the respondents in ridiculing the applicant to ensure substantial
damage to his reputation by asserting that he had engaged in “Bard behaviour” on
page 4 of the DT newspaper;

d.  The conduct of the respondents in publishing the content of an email from HWL
Ebsworth on behalf of the applicant to the respondents marked “NOT FOR
PUBLICATION" in the matters complained of;

e.  The conduct of the second respondent in “Tweeting”, via his Twitter account, the
front page of the DT newspaper on 30 November 2017,

f. The conduct of servants and/or agents of the first respondent in “Tweeting®, via
their Twitter accounts, the matters complained of on 30 November 2017 and 1
December 2017;

g. The conduct of the first respondent in including the allegations about the applicant
made in the second matter complained of, alongside an article about allegations
concerning alleged sexual predator and television personality Don Burke so as to
falsely and unfairly associate the allegations against the applicant with the
allegations against Mr Burke;

h.  The conduct of the respondents in referring to Harvey Weinstein and Don Burke in
connection with the allegations against the applicant in the second matter
complained of;

i. The conduct of the respondents in referring to Harvey Weinstein and Kevin Spacey
in connection with the allegations against the applicant in the third matter
complained of;

j- The further publications by the respondents repeating the allegations about the
applicant complained of above on 3, 4, 5 and 7 December 2017;

k.  Further particulars of aggravated damages will be provided as and when they

arise.

Particulars of special damages

Doc ID 465081443/v1
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1

L The applicant will suffer economic loss by reason of the publication of the matters

complained of.

m. The applicant’s reputation as an actor has been irreparably harmed such that he is
likely to be shunned by employers in future.

n.  On 1 December 2017 the applicant was asked to stand aside as President of the
Australian Academy of Cinema and Television Arts as a result of the publications
of the matters complained of and the applicant acceded to that request given the

circumstances.

o.  Further particulars of special damages will be provided.

Date: 8 December 2017

—
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Signed by Nicholas Pullen

Lawyer for Applicant

This pleading was prepared by Sue Chrysanthou, Barrister and settled by Richard McHugh SC.
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12

Certificate of lawyer

I, Nicholas Pullen, certify to the Court that, in relation to the statement of claim filed on behalf of
the Applicant, the factual and legal materlal available to me at present provides a proper basis

for each allegation in the pleading.

Date: 8 December 2017

=

Ay *//
“Signed by Nicholas Pullen
Lawyer for the Applicant
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NOTICE OF FILING

This document was lodged electronically in the FEDERAL COURT OF AUSTRALIA (FCA) on
1/02/2018 9:21:24 PM AEDT and has been accepted for filing under the Court’s Rules. Details of
filing follow and important additional information about these are set out below.

Details of Filing

Document Lodged: Defence - Form 33 - Rule 16.32

File Number: NSD2179/2017

File Title: GEOFFREY ROY RUSH v NATIONWIDE NEWS PTY LIMITED &
ANOR

Registry: NEW SOUTH WALES REGISTRY - FEDERAL COURT OF
AUSTRALIA

)
7 ) ot © L Sﬂ e

Dated: 1/02/2018 9:21:26 PM AEDT Registrar
Important Information

As required by the Court’s Rules, this Notice has been inserted as the first page of the document which
has been accepted for electronic filing. It is now taken to be part of that document for the purposes of
the proceeding in the Court and contains important information for all parties to that proceeding. It
must be included in the document served on each of those parties.

The date and time of lodgment also shown above are the date and time that the document was received
by the Court. Under the Court’s Rules the date of filing of the document is the day it was lodged (if
that is a business day for the Registry which accepts it and the document was received by 4.30 pm local
time at that Registry) or otherwise the next working day for that Registry.
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Form 33
Rule 16.32

Defence to Statement of Claim

No. NSD2179 of 2017

Federal Court of Australia
District Registry: New South Wales
Division: General

Geoffrey Roy Rush
Applicant

Nationwide News Pty Limited and another
Respondents

The Respondents rely upon the following facts and assertions in answer to the Statement of
Claim filed by the Applicant on 8 December 2017 (the Statement of Claim):

1. The First Respondent admits paragraph 1 of the Statement of Claim.
2. The Second Respondent admits paragraph 2 of the Statement of Claim.
3. As to paragraph 3 of the Statement of Claim, the First Respondent:

(a) admits that on or about 30 November 2017 it published in New South Wales
the words contained in Schedule A of the Statement of Claim (the first

matter complained of);

(b) denies that it published the first matter complained of in any other State or

Territory of Australia other than New South Wales; and
(c) otherwise does not admit the allegations contained in that paragraph.

4, As to paragraph 4 of the Statement of Claim, the Respondents deny that the first

matter complained of, in its natural and ordinary meaning or otherwise:

(a) was reasonably capable of conveying, or in fact conveyed, any of the

imputations set out in paragraph 4 of the Statement of Claim; or

Nationwide News Pty Limited and Jonathon Moran,

Filed on behalf of Respondents
Prepared by Robert Todd / Nicholas Perkins
Law firm Ashurst Australia —
Tel +61 29258 6000 Fax +61 29258 6999
Email robert.todd@ashurst.com / nicholas.perkins@ashurst.com
Address for service Level 11, 5 Martin Place, Sydney NSW 2000
DX 388 Sydney e
AUSTRALIA\JAMH\ [Form approved 01/08/2011]
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(b) was reasonably capable of being, or was in fact, defamatory of the Applicant,
in the sense alleged in the imputations set out in paragraph 4 of the

Statement of Claim or any nuance thereof.

5. As to paragraph 5 of the Statement of Claim, the Respondents deny that the first
matter complained of, with the aid of the extrinsic facts particularised at paragraph

5, or otherwise:

(a) was reasonably capable of conveying, or in fact conveyed, any of the

imputations set out in paragraph 5 of the Statement of Claim; or

(b) was reasonably capable of being, or was in fact, defamatory of the Applicant,
in the sense alleged in the imputations set out in paragraph 5 of the

Statement of Claim or any nuance thereof.
6. As to paragraph 6 of the Statement of Claim:

(a) the First Respondent admits that on or about 30 November 2017 it published
the material contained in Schedule B of the Statement of Claim (the second

matter complained of);
(b) the Second Respondent:

(i) admits that he was the author of the material set out in paragraphs 1-4
of page 1, paragraphs 1-15 of page 4 and paragraphs 4-9 of page 5 of
the second matter complained of;

(i)  denies that he wrote or published the material set out in paragraphs 1-3
and 10-16 of page 5 of the second matter complained of or any other
material contained in Schedule B including the headlines, sub-headlines

and captions in the second matter complained of; and

(c) the Respondents otherwise do not admit the allegations contained in that

paragraph.

7. In relation to paragraph 7 of the Statement of Claim, the Respondents deny that the

second matter complained of, in its natural and ordinary meaning or otherwise:

(a) was reasonably capable of conveying, or in fact conveyed, any of the

imputations set out in paragraph 7 of the Statement of Claim; or

(b) was reasonably capable of being, or was in fact, defamatory of the Applicant,
in the sense alleged in the imputations set out in paragraph 7 of the

Statement of Claim or any nuance thereof.
AUSTRALIA\JAMH\
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8. In relation to paragraph 8 of the Statement of Claim, the Respondents deny that the
second matter complained of, with the aid of the extrinsic facts particularised at

paragraph 8, or otherwise:

(a) was reasonably capable of conveying, or in fact conveyed, any of the

imputations set out in paragraph 8 of the Statement of Claim; or

(b) was reasonably capable of being, or was in fact, defamatory of the Applicant,
in the sense alleged in the imputations set out in paragraph 8 of the

Statement of Claim or any nuance thereof.
9, As to paragraph 9 of the Statement of Claim:

(a) the First Respondent admits that on or about 1 December 2017 it published
the material set out in Schedule C of the Statement of Claim (the third
matter complained of);

(b) the Second Respondent:

Q) admits that he was the author of the material set out in paragraphs 1-5
of page 1, paragraphs 1-11 and 19-30 of page 4 and paragraphs 3-24

of page 5 of the third matter complained of;

(ii)  denies that he wrote or published the material set out in paragraphs 12-
18 and 31-41 of page 4 and paragraphs 1-2 of page 5 of the third
matter complained of or any other material contained in Schedule C
including the headlines, sub-headlines and captions in the third matter

complained of; and

(c) the Respondents otherwise do not admit the allegations contained in that

paragraph.

10. In relation to paragraph 10 of the Statement of Claim, the Respondents deny that

the third matter complained of, in its natural and ordinary meaning or otherwise:

(a) was reasonably capable of conveying, or in fact conveyed, any of the

imputations set out in paragraph 10 of the Statement of Claim; or

(b) was reasonably capable of being, or was in fact, defamatory of the Applicant,
in the sense alleged in the imputations set out in paragraph 10 of the

Statement of Claim or any nuance thereof.

AUSTRALIA\JAMH\
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11. In relation to paragraph 11 of the Statement of Claim, the Respondents deny that
the third matter complained of, with the aid of the extrinsic facts particularised at

paragraph 11, or otherwise:

(a) was reasonably capable of conveying, or in fact conveyed, any of the

imputations set out in paragraph 11 of the Statement of Claim; or

(b) was reasonably capable of being, or was in fact, defamatory of the Applicant,
in the sense alleged in the imputations set out in paragraph 11 of the

Statement of Claim or any nuance thereof.

12. The Respondents deny paragraph 12 of the Statement of Claim.

DEFENCES

13. Further and in the alternative, the Respondents say that insofar as, and to the
extent that, it may be found that the first matter complained of, the second matter
complained of and/or the third matter complained of (collectively, the matters
complained of) were published of and concerning the Applicant and to be
defamatory of him in their natural and ordinary meaning, or to be defamatory of
him with the aid of extrinsic facts, or as bearing one or more of the imputations in
paragraph 4, paragraph 5, paragraph 7, paragraph 8, paragraph 10 or paragraph 11
of the Statement of Claim (which is denied), but otherwise without admission, the

Respondents rely on the following defences:

(a) Justification - section 25 of the Defamation Act 2005 (NSW)
(Defamation Act)

O] Each of the imputations in sub-paragraphs 4(a), 7(d), 8(d), 10(d),
10(f), 11(d) and 11(f) of the Statement of Claim are substantially true.

(b) Qualified privilege - section 30 of the Defamation Act and common

law

(i) Each of the matters complained of were published on an occasion of

qualified privilege:
{A) pursuant to section 30 of the Defamation Act; and

(B) at common law.

AUSTRALIA\JAMH\
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PARTICULARS

A. PARTICULARS OF TRUTH

14, In around 2015, the Applicant began rehearsals for the Sydney Theatre Company
Limited’s (Sydney Theatre Company) production of the play "King Lear", in which
the Applicant played the role of King Lear (the Production).

15. The role of King Lear's daughter, Cordelia, in the Production was played by Eryn
Jean Norvill (the Complainant).

16. In the period between around 24 November 2015 and 9 January 2016, the
Production was performed at the Sydney Theatre Company.

17. In around November 2015, in an interview with Elissa Blake of the Sydney Morning
Herald the Applicant described having a “stage-door Johnny crush” on the
Complainant.

18. In or about early January 2016, in the final week of the Production, the Applicant
touched the Complainant in a manner that made the Complainant feel
uncomfortable.

19. The touch referred to in the preceding particular was not necessary for the purpose
of the performance of the Production.

20. The Complainant confronted the Applicant and asked the Applicant to stop the
conduct referred to in paragraph 18 above.

21. Notwithstanding the conversation referred to in paragraph 20, the Applicant
repeated the conduct referred to in paragraph 18 above on a nhumber of occasions
during the final week of the Production.

22. On around 9 January 2016, the Applicant and the Complainant, amongst others,
attended an after party for the Production at Walsh Bay Kitchen restaurant.

23. During the after party the Applicant entered the female bathroom and stood outside
a cubicle that was occupied by the Complainant.

24, The conduct referred to in the preceding paragraphs was inappropriate in a
workplace.

25. The imputation set out in sub-paragraph 4(a) of the Statement of Claim ("the
applicant had engaged in scandalously inappropriate behaviour in the theatre") is
substantially true based on the following facts matters and circumstances:

AUSTRALIA\JAMH\
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25.1 The Respondents rely upon the particulars set out in paragraphs 14 to 24
above,

26. The imputation set out in sub-paragraphs 7(d) and 8(d) of the Statement of Claim
("The applicant, a famous actor, engaged in inappropriate behaviour against another
person over several months while working on the Sydney Theatre Company's

production of King Lear") is substantially true based on the following facts matters
and circumstances:

26.1 The Respondents rely upon the particulars set out in paragraphs 14 to 24
above.

27. The imputation set out in sub-paragraphs 10(d) and 11(d) of the Statement of
Claim ("The applicant, an acting legend, had inappropriately touched an actress
while working on the Sydney Theatre Company's production of King Lear") is

substantially true based on the following facts matters and circumstances:

27.1 The Respondents rely upon the particulars set out in paragraphs 14 to 24
above.

28. The imputation set out in sub-paragraphs 10(f) and 11(f) of the Statement of Claim
("The applicant's conduct in inappropriately touching an actress during King Lear
was so serious that the Sydney Theatre Company would never work with him

again") is substantially true based on the following facts matters and circumstances:

28.1 The Respondents rely upon the particulars set out in paragraphs 14 to 24
above.

28.2 In or about April 2016, the Complainant made a complaint to the Sydney
Theatre Company about the Applicant's conduct towards her during the

Production.

28.3 In the period following receipt of the complaint the Sydney Theatre Company
investigated the complaint.

28.4 Following the investigation the Sydney Theatre Company decided that it would
never work with the Applicant again.

AUSTRALIA\JAMH\
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PARTICULARS OF QUALIFIED PRIVILEGE
29, In the months preceding the publication of the matters complained of:

29.1 There had been widespread reporting in Australia and internationally in
relation to allegations of sexual misconduct, bullying and harassment in the
entertainment industry which originated with allegations of misconduct by
Harvey Weinstein, a powerful Hollywood movie producer and included
allegations of misconduct by other men in the entertainment industry
including, but not limited to, Kevin Spacey, Dustin Hoffman, Louis CK and
Casey Affleck, as well as a report by the Media Entertainment & Arts Alliance

Actors Equity into widespread sexual harassment in Australian theatre.

29.2 The reporting included allegations to the effect that the misconduct was

known in the industry but covered up, silenced or protected.

29.3 The reporting gave rise to a movement commonly referred to as the #metoo
movement which encouraged women who had been subject to sexual
misconduct, bullying or harassment to speak out with a view to discouraging

such conduct from occurring.

29.4 It was in the public interest for allegations of sexual misconduct, bullying and
harassment to be reported to support other victims of such misconduct to
speak out about such misconduct, with a view to discouraging such conduct

from occurring.

30. The matters complained of were published in the background context set out in

paragraph 29 above.
31. Each of the first and second matters complained of related to the following subjects:
31.1 the alleged misconduct of the Applicant, an Oscar winning Australian actor;

31.2 the response of the Sydney Theatre Company to an allegation of misconduct
by the Applicant;

31.3 the Applicant’s response to the allegation,
(First and Second Matter Subjects).
32. The third matter complained of related to the following subjects:

32.1 the First and Second Matter Subjects;
AUSTRALIA\JAMH\
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33.

34.

35.

36.

32.2 the alleged misconduct of the Applicant, an Oscar winning Australian actor, in
inappropriately touching an actress (the Complainant) during the Sydney

Theatre Company’s production of King Lear;

32.3 the public support of the Complainant by Meyne Wyatt, an actor appeared
with the Applicant and the Complainant in King Lear;

32.4 the public support of the Complainant by Brendon McClelland, an actor who
had worked with the Complainant in another production and was working in
the Sydney Theatre Company’s production of The Three Sisters at the time of

publication of the matters complained of,
(Third Matter Subjects).

The recipients of the matters complained of had an interest in having information on
the First and Second Matter Subjects and the Third Matter Subjects (collectively, the
Subjects), because the Subjects were matters of proper and legitimate public
interest.

Alternatively, the recipients of the matters complained of had an apparent interest
in having information on the Subjects, because at the time of publication of the
matters complained of, the Respondents believed that the recipients of the matters
complained of had an interest in having information on the Subjects, because the
Respondents believed that the Subjects were matters of proper and legitimate public

interest to readers of the matters complained of.

The matters complained of were published to recipients of the matters complained

of in the course of giving them information on the Subjects.

The Respondents’ conduct in publishing the matters complained of was reasonable

in the circumstances, in that:

36.1 the matters complained of were published in the background context set out

in paragraph 29 above;
36.2 the matters complained of related to the Subjects;

36.3 the matters complained of related to the alleged public activities of the

Applicant whilst performing in the theatre;

36.4 it was in the public interest in the circumstances for the matters published to

be published expeditiously;

AUSTRALIA\JAMH\
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36.5

36.6

36.7

AUSTRALIA\JAMH\

in the nature of the business environment in which the Respondents operate,

the Respondents are engaged in the business of providing information to the

public;

prior to publishing the first and second matters complained of, the

Respondents had the following information:

(a)

(b)

(c)

(d)

(e)

(f)

(9)

that a complaint had been made to the Sydney Theatre Company by
the Complainant in substance that the Applicant had touched her

genitals during the production of King Lear without her consent;

that the complaint was received by the Sydney Theatre Company when
the Applicant’s engagement with the Sydney Theatre Company had
ended;

that the Sydney Theatre Company had conducted an investigation into
the complaint;

that the Sydney Theatre Company continued to work with the
Complainant to minimise the risk of future instances of the alleged

behaviour occurring in the workplace;

that the Complainant had requested at the time that her identity be
withheld;

that the Applicant denied the allegation;

that the Applicant stated that he had not been approached by the
Sydney Theatre Company or the Complainant, nor any representative
of either of them regarding the complaint, nor informed of the nature

of the complaint or what it involves;

prior to publishing the third matter complained of, the Respondents had the

following information:

(a)

(b)

()

that set out in the preceding particular;

that the Sydney Theatre Company had prepared a report following its
investigation of the complaint;

that the Applicant had a conversation with Patrick MclIntyre, a board
member of the Sydney Theatre Company, on about 9 or 10 November

2017 during which conversation the Applicant was told that a
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36.8

36.9

AUSTRALIA\JAMH\

(d)

(e)

(f)

(9)

(h)

()

()

(k)
()

(m)
(n)

10

complaint had been made but he was not told specific information

regarding the nature of the complaint;

that the Applicant had harassed the Complainant throughout the
production of King Lear but that the alleged genital touching had only

occurred during the final week of the production;

that another board member of the Sydney Theatre Company had

confirmed that the incident had occurred;

that other members of the Sydney Theatre Company were aware of

the Applicant’s conduct and felt strongly about it;

that further similar complaints have been made to the Sydney Theatre

Company about the Applicant’s conduct;

that the Sydney Theatre Company had changed its HR policies and

practices as a result of the complaint against the Applicant;

that the Sydney Theatre Company had vowed to never work with the
Applicant again;

that Meyne Wyatt had published a Facebook post which stated "I was
in the show. I believe whoever has come forward. It's time for Sydney
Theatre Company and the industry in Australia and worldwide to make
a stand on this behaviour!!! It's been going on for far too long! And

this culture of protecting people in power has to stop”;
that Meyne Wyatt had worked on the production of King Lear;

that Brendan McClelland had published a Tweet which stated “It wasn‘t

a misunderstanding. It wasn't a joke”;
that Brendan McClelland had worked alongside the Complainant;

that Brendan McClelland was at the time working on the Sydney

Theatre Company’s production of The Three Sisters;

the Respondents were reasonably satisfied about the sources of the

information in the matters complained of and the integrity, authenticity and

accuracy of those sources;

the Respondents believed what it published to be true;
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36.10

36.11

36.12

36.13

AUSTRALIA\JAMH\
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the Respondents were reasonably satisfied as to the fairness of the language

and the manner in which the matters complained of were composed,;

the Respondents took other steps to verify the information in the matters

complained of;

the Respondents took reasonable care to distinguish in each matter

complained of, and each matter complained of did in fact reasonably

distinguish, between suspicions, allegations and proven facts;

the Respondents, in the second matter complained of, reported the

Applicant’s side of the story by publishing that:

(a)

(b)

(c)

(d)

(e)

the Applicant "denies 'inappropriate behaviour' during Sydney stage

show" (Schedule B, page 1, sub-headline);

the Applicant "denies complaint made in Sydney Theatre Shakespeare

production" (Schedule B, pages 4 and 5, graphic at top of page);

the Applicant "vigorously denied the claims" (Schedule B, page 1,

paragraph 2);

the Applicant "vigorously denies the allegations and says the [Sydney

Theatre Company] never told him of any allegations of wrong doing"

(Schedule B, page 4, paragraph 2);

the Applicant's lawyers had said that:

(1)

(ii)

(iii)

(iv)

the Applicant had "not been approached by the Sydney
Theatre Company, the alleged complainant nor any
representative of either" (Schedule B, page 1, paragraph 3
and Schedule B, page 4, paragraph 11);

the Applicant had not "been informed of the nature of the
complaint and what it involves" (Schedule B, page 1,

paragraph 3 and Schedule B, page 4, paragraph 12);

the Applicant had not "been involved with the Sydney Theatre
Company or its representatives for a period of more than 22

months" (Schedule B, page 4, paragraph 13);

"if such a statement has been issued by the STC it is both
irresponsible and highly damaging" (Schedule B, page 1,
paragraph 4 and Schedule B, page 4, paragraph 14);
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(v) the Applicant "had never been involved in any 'inappropriate
behaviour' and that his 'regard, actions and treatment of all
people he has worked with has been impeccable beyond

reproach™ (Schedule B, page 4, paragraph 10);

(vi) "[the First Respondent's] understanding of what has occurred
is, with the greatest respect, simply fishing and unfounded. It
does not warrant comment except to say that it is false and
untrue (Schedule B, page 4, paragraph 15 and page 5,
paragraphs 2 and 4);

36.14 The Respondents, in the third matter complained of, reported the Applicant’s

side of the story by publishing:

(a)

(b)

(©)

(d)

(e)

that the Applicant "denies 'touching'™ (Schedule C, page 1, sub-
headline);

that the Applicant was continuing to "vehemently deny" the claims that
he inappropriately touched a cast member during the production of
King Lear (Schedule C, page 1, paragraph 2 and page 4, paragraphs 4
and 20);

a statement made by the Applicant the previous day in relation to the
allegations referred to in the article (Schedule C, page 4, paragraphs

28-30 and page 5, paragraphs 1 and 3-5);

a statement made by the Applicant's solicitor on behalf of the Applicant
in relation to the allegations referred to in the article (Schedule C, page
5, paragraphs 6-9);

a statement made by the Applicant's management on behalf of the
Applicant in relation to the allegations referred to in the article

(Schedule C, page 4, paragraphs 31-41);

36.15 the Respondents made clear in each matter complained of that the allegations

referred to in each matter complained of were unproven.

MITIGATION OF DAMAGES

37. If (which is denied) the Applicant suffered any damage as a result of the publication

of the matters complained of and/or the imputations pleaded in paragraphs 4, 5, 7,
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8, 10 and 11 of the Statement of Claim, then the Respondents intend to rely upon

the following facts and matters in mitigation of such damage:

(a) the substantial truth of the imputations in sub-paragraphs 4(a), 47(d), 8(d),
10(d), 10(f), 11(d) and 11(f) of the Statement of Claim (or so many of them

as are established by the Respondents to be substantially true);

(b) the facts, matters and circumstances proven in evidence in support of the
defences pleaded in this Defence;

(c) the circumstances in which it is proved the matters complained of were
published;

(d) the background context to which (a) to (c) above comprised.

Date: 1 February 2018

) )

'Signed by Robert James Todd
Lawyer for the Respondents

This pleading was prepared by Robert James Todd and Nicholas James Perkins, lawyers, and

settled by Tom Blackburn SC and Lyndelle Barnett of counsel.
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Certificate of lawyer

I Robert James Todd certify to the Court that, in relation to the defence filed on behalf of
the Respondents, the factual and legal material available to me at present provides a proper
basis for:

(a) each allegation in the pleading; and
(b) each denial in the pleading; and

(c) each non admission in the pleading.

Date: 1 February 2018

S|g ed by Robert James Todd
Lawyer for the Iz(espondents

Nationwide News Pty Limited and Jonathon Moran,

Filed on behalif of Respondents -
Prepared by Robert Todd / Nicholas Perkins

Law firm Ashurst Australia e
Tel +61 29258 6000 Fax +61 2 9258 6999

Email [Qbe"t-t_f?_?j..‘f'..@

urst.com / nicholas.perkins@ashurst.com
Address for service Level 11, 5 Martin Place, Sydney NSW 2000
DX 388 Sydney e —— _
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NOTICE OF FILING

This document was lodged electronically in the FEDERAL COURT OF AUSTRALIA (FCA) on
19/02/2018 8:00:02 PM AEDT and has been accepted for filing under the Court’s Rules. Details of
filing follow and important additional information about these are set out below.

Details of Filing

Document Lodged: Defence - Form 33 - Rule 16.32

File Number: NSD2179/2017

File Title: GEOFFREY ROY RUSH v NATIONWIDE NEWS PTY LIMITED &
ANOR

Registry: NEW SOUTH WALES REGISTRY - FEDERAL COURT OF
AUSTRALIA

)
7 ) ot © L Sﬂ e

Dated: 20/02/2018 12:38:18 PM AEDT Registrar
Important Information

As required by the Court’s Rules, this Notice has been inserted as the first page of the document which
has been accepted for electronic filing. It is now taken to be part of that document for the purposes of
the proceeding in the Court and contains important information for all parties to that proceeding. It
must be included in the document served on each of those parties.

The date and time of lodgment also shown above are the date and time that the document was received
by the Court. Under the Court’s Rules the date of filing of the document is the day it was lodged (if
that is a business day for the Registry which accepts it and the document was received by 4.30 pm local
time at that Registry) or otherwise the next working day for that Registry.
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Form 33
Rule 16.32

Amended Defence to Statement of Claim

No. NSD2179 of 2017

Federal Court of Australia
District Registry: New South Wales
Division: General

Geoffrey Roy Rush
Applicant

Nationwide News Pty Limited and another
Respondents

The Respondents rely upon the following facts and assertions in answer to the Statement of
Claim filed by the Applicant on 8 December 2017 (the Statement of Claim):

1. The First Respondent admits paragraph 1 of the Statement of Claim.
2. The Second Respondent admits paragraph 2 of the Statement of Claim.
3. As to paragraph 3 of the Statement of Claim, the First Respondent:

(a) admits that on or about 30 November 2017 it published in New South Wales
the words contained in Schedule A of the Statement of Claim (the first

matter complained of);

(b) denies that it published the first matter complained of in any other State or

Territory of Australia other than New South Wales; and
(c) otherwise denies dees-nrot-admit the allegations contained in that paragraph.

4, As to paragraph 4 of the Statement of Claim, the Respondents deny that the first

matter complained of, in its natural and ordinary meaning or otherwise:

(a) was reasonably capable of conveying, or in fact conveyed, any of the

imputations set out in paragraph 4 of the Statement of Claim; or

Nationwide News Pty Limited and Jonathon Moran,

Filed on behalf of Respondents
Prepared by Robert Todd / Nicholas Perkins o
Law firm Ashurst Australia .
Tel +61292586000 Fax  +61 29258 6999
Email robert.todd@ashurst.com / nicholas.perkins@ashurst.com o )
Address for service Level 11, 5 Martin Place, Sydney NSW 2000
DX 388 Sydney .~~~ B
AUSTRALIA\JAMH\249433656.02 [Form approved 01/08/2011]
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(b) was reasonably capable of being, or was in fact, defamatory of the Applicant,
in the sense alleged in the imputations set out in paragraph 4 of the

Statement of Claim or any nuance thereof.

5. As to paragraph 5 of the Statement of Claim, the Respondents deny that the first
matter complained of, with the aid of the extrinsic facts particularised at paragraph

5, or otherwise:

(a) was reasonably capable of conveying, or in fact conveyed, any of the

imputations set out in paragraph 5 of the Statement of Claim; or

(b) was reasonably capable of being, or was in fact, defamatory of the Applicant,
in the sense alleged in the imputations set out in paragraph 5 of the

Statement of Claim or any nuance thereof.
6. As to paragraph 6 of the Statement of Claim:

(a) the First Respondent admits that on or about 30 November 2017 it published
the material contained in Schedule B of the Statement of Claim (the second

matter complained of);
(b) the Second Respondent:

() admits that he was the author of the material set out in paragraphs 1-4
of page 1, paragraphs 1-15 of page 4 and paragraphs 4-9 of page 5 of
the second matter complained of;

(ii)  denies that he wrote or published the material set out in paragraphs 1-3
and 10-16 of page 5 of the second matter complained of or any other
material contained in Schedule B including the headlines, sub-headlines

and captions in the second matter complained of; and

(c) the Respondents otherwise deny dees-ret-admit the allegations contained in
that paragraph.

7. In relation to paragraph 7 of the Statement of Claim, the Respondents deny that the

second matter complained of, in its natural and ordinary meaning or otherwise:

(a) was reasonably capable of conveying, or in fact conveyed, any of the

imputations set out in paragraph 7 of the Statement of Claim; or

(b) was reasonably capable of being, or was in fact, defamatory of the Applicant,
in the sense alleged in the imputations set out in paragraph 7 of the

Statement of Claim or any nuance thereof.
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8. In relation to paragraph 8 of the Statement of Claim, the Respondents deny that the
second matter complained of, with the aid of the extrinsic facts particularised at

paragraph 8, or otherwise:

(a) was reasonably capable of conveying, or in fact conveyed, any of the

imputations set out in paragraph 8 of the Statement of Claim; or

(b) was reasonably capable of being, or was in fact, defamatory of the Applicant,
in the sense alleged in the imputations set out in paragraph 8 of the

Statement of Claim or any nuance thereof.
9. As to paragraph 9 of the Statement of Claim:

(a) the First Respondent admits that on or about 1 December 2017 it published
the material set out in Schedule C of the Statement of Claim (the third
matter complained of);

(b) the Second Respondent:

() admits that he was the author of the material set out in paragraphs 1-5
of page 1, paragraphs 1-11 and 19-30 of page 4 and paragraphs 3-24
of page 5 of the third matter complained of;

(ii) denies that he wrote or published the material set out in paragraphs 12-
18 and 31-41 of page 4 and paragraphs 1-2 of page 5 of the third
matter complained of or any other material contained in Schedule C
including the headlines, sub-headlines and captions in the third matter
complained of; and

(¢) the Respondents otherwise deny deesretadmit the allegations contained in
that paragraph.

10. In relation to paragraph 10 of the Statement of Claim, the Respondents deny that

the third matter complained of, in its natural and ordinary meaning or otherwise:

(a) was reasonably capable of conveying, or in fact conveyed, any of the

imputations set out in paragraph 10 of the Statement of Claim; or

(b) was reasonably capable of being, or was in fact, defamatory of the Applicant,
in the sense alleged in the imputations set out in paragraph 10 of the

Statement of Claim or any nuance thereof.
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11, In relation to paragraph 11 of the Statement of Claim, the Respondents deny that
the third matter complained of, with the aid of the extrinsic facts particularised at

paragraph 11, or otherwise:

(a) was reasonably capable of conveying, or in fact conveyed, any of the

imputations set out in paragraph 11 of the Statement of Claim; or

(b) was reasonably capable of being, or was in fact, defamatory of the Applicant,
in the sense alleged in the imputations set out in paragraph 11 of the

Statement of Claim or any nuance thereof.

12. The Respondents deny paragraph 12 of the Statement of Claim.

DEFENCES

13. Further and in the alternative, the Respondents say that insofar as, and to the
extent that, it may be found that the first matter complained of, the second matter
complained of and/or the third matter complained of (collectively, the matters
complained of) were published of and concerning the Applicant and to be
defamatory of him in their natural and ordinary meaning, or to be defamatory of
him with the aid of extrinsic facts, or as bearing one or more of the imputations in
paragraph 4, paragraph 5, paragraph 7, paragraph 8, paragraph 10 or paragraph 11
of the Statement of Claim (which is denied), but otherwise without admission, the

Respondents rely on the following defences:

(a) Justification - section 25 of the Defamation Act 2005 (NSW)
(Defamation Act)

) Each of the imputations in sub-paragraphs 4(a), 7(d), 8(d), 10(d),
10(f), 11(d) and 11(f) of the Statement of Claim are substantially true.

(b) Qualified privilege - section 30 of the Defamation Act and-eemmen
law

(i) Each of the matters complained of were published on an occasion of

qualified privileges+

&) pursuant to section 30 of the Defamation Act:—and

{By—atcommoniaw.
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PARTICULARS
A. PARTICULARS OF TRUTH

14. In around 2015, the Applicant began rehearsals for the Sydney Theatre Company
Limited’'s (Sydney Theatre Company) production of the play "King Lear", in which
the Applicant played the role of King Lear (the Production).

15. The role of King Lear's daughter, Cordelia, in the Production was played by Eryn
Jean Norvill (the Complainant).

16. In the period between around 24 November 2015 and 9 January 2016, the

Production was performed at the Sydney Theatre Company.

17. In around November 2015, in an interview with Elissa Blake of the Sydney Morning
Herald the Applicant described having a “stage-door Johnny crush” on the

Complainant.

17A. The phrase “stage-door Johnny” refers to a man who freguents a theatre for the
purpose of courting an actress or chorus girl.

18. On In or about early 5 January 2016, inthe-final-weelkof-the-Preduction; the
Applicant touched the Complainant in a manner that made the Complainant feel

uncomfortable.

18A. The touch referred to in the preceding paragraph occurred during a performance of
the Production and specifically during the final scene in which the Applicant walks on

to the stage carrying the Complainant as she simulated the lifeless body of Cordelia,

King Lear's daughter.

19. The touch referred to in paragraph 18 above the-precedingpartictdar was not
directed or scripted by any person or necessary for the purpose of the performance
of the Production.

20. Following the performance referred to in paraaraph 18A above the Complainant said
to eenfrented-the Applicant words to the effect “stop doing it” and-asked-the

21, Notwithstanding the Complainant’s demand eenversation referred to in paragraph

20, the Applicant repeated the conduct referred to in paragraphs 18 and 18A above

on four anumberof occasions on 6, 7, 8 and 9 January 2016during-the-final-week
oftheProduction.
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21A.

Following each incident referred to in paragraphs 18, 18A and 21 above the

22.

23.

23A.

Complainant was visibly upset.

On around 9 January 2016, the Applicant and the Complainant, amenrgstethers;

attended an after party for crew and cast for the purpose of celebrating the

conclusion of the Production at Walsh Bay Kitchen restaurant, which is co-located

with the foyer of the Roslyn Packer Theatre where the Production was performed.

During the after party the Applicant entered the female bathroom located in the

foyer of the Roslyn Packer Theatre, knowing that the Complainant was in there, and

stood outside a cubicle that was occupied by the Complainant.

The Complainant told the Applicant to “fuck off”, and he then left the bathroom.

23B.

Following the incident referred to in paragraphs 23 and 23A above the Complainant

24.

25.

26.

was visibly upset.

The conduct referred to in the preceding paragraphs was inappropriate;

24.1 in a workplace, namely the Sydney Theatre Company; and

24.2 in a location regarded as a workplace for the purposes of characterising the

Applicant’s conduct, in that the conduct occurred at the after party held

immediately at the conclusion of the Production, at a restaurant co-located

with the theatre, which was attended by the Applicant’s professional
colleagues (cast and crew) involved in the Production, for the purpose of

celebrating the end of the Production.

The imputation set out in sub-paragraph 4(a) of the Statement of Claim ("the
applicant had engaged in scandalously inappropriate behaviour in the theatre") is

substantially true based on the following facts matters and circumstances:

25.1 The Respondents rely upon the particulars set out in paragraphs 14 to 24

above.

The imputation set out in sub-paragraphs 7(d) and 8(d) of the Statement of Claim
("The applicant, a famous actor, engaged in inappropriate behaviour against another
person over several months while working on the Sydney Theatre Company's
production of King Lear") is substantially true based on the following facts matters

and circumstances:

26.1 The Respondents rely upon the particulars set out in paragraphs 14 to 24
above.
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27. The imputation set out in sub-paragraphs 10(d) and 11(d) of the Statement of
Claim ("The applicant, an acting legend, had inappropriately touched an actress
while working on the Sydney Theatre Company'’s production of King Lear”) is

substantially true based on the following facts matters and circumstances:

27.1 The Respondents rely upon the particulars set out in paragraphs 14 to 24
above.

28. The imputation set out in sub-paragraphs 10(f) and 11(f) of the Statement of Claim
("The applicant's conduct in inappropriately touching an actress during King Lear
was so serious that the Sydney Theatre Company would never work with him

again") is substantially true based on the following facts matters and circumstances:

28.1 The Respondents rely upon the particulars set out in paragraphs 14 to 24
above.

28.2 1In or about April 2016, the Complainant made a complaint to the Sydney

Theatre Company about the Applicant's conduct towards her during the
Production.

28.3 In the period following receipt of the complaint the Sydney Theatre Company
investigated the complaint.

28.4 Following the investigation the Sydney Theatre Company decided that it would
never work with the Applicant again.

PARTICULARS OF QUALIFIED PRIVILEGE
29. In the months preceding the publication of the matters complained of:

29.1 There had been widespread reporting in Australia and internationally in
relation to allegations of sexual misconduct, bullying and harassment in the
entertainment industry which originated with allegations of misconduct by
Harvey Weinstein, a powerful Hollywood movie producer and included
allegations of misconduct by other men in the entertainment industry
including, but not limited to, Kevin Spacey, Dustin Hoffman, Louis CK and
Casey Affleck, as well as a report by the Media Entertainment & Arts Alliance

Actors Equity into widespread sexual harassment in Australian theatre.

29.2 The reporting included allegations to the effect that the misconduct was

known in the industry but covered up, silenced or protected.
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30.

31.

32.

29.3 The reporting gave rise to a movement commonly referred to as the #metoo
movement which encouraged women who had been subject to sexual
misconduct, bullying or harassment to speak out with a view to discouraging

such conduct from occurring.

29.4 It was in the public interest for allegations of sexual misconduct, bullying and
harassment to be reported to support other victims of such misconduct to
speak out about such misconduct, with a view to discouraging such conduct

from occurring.

29.5 The Applicant acknowledged, in a statement provided on 10 November 2017

to Rosemary Neill of The Australian following an enguiry to the effect of why

an AACTA Award to Harvey Weinstein had not been withdrawn, that *many

companies have, recently, rightfully condemned many examples of
inappropriate behaviour and serious misconduct in the workplace. According

to our constitution and by-laws AACTA is currently addressing this grave

situation with concern.”

The matters complained of were published in the background context set out in

paragraph 29 above.
Each of the first and second matters complained of related to the following subjects:
31.1 the alleged misconduct of the Applicant, an Oscar winning Australian actor;

31.2 the response of the Sydney Theatre Company to an allegation of misconduct

by the Applicant;
31.3 the Applicant’s response to the allegation,
(First and Second Matter Subjects).
The third matter complained of related to the following subjects:
32.1 the First and Second Matter Subjects;

32.2 the alleged misconduct of the Applicant, an Oscar winning Australian actor, in
inappropriately touching an actress (the Complainant) during the Sydney

Theatre Company’s production of King Lear;

32.3 the public support of the Complainant by Meyne Wyatt, an actor appeared
with the Applicant and the Complainant in King Lear;
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33.

34.

35.

36.

32.4 the public support of the Complainant by Brandon Brender McClelland, an
actor who had worked with the Complainant in another production and was
working in the Sydney Theatre Company’s production of The Three Sisters at

the time of publication of the matters complained of,
(Third Matter Subjects).

The recipients of the matters complained of had an interest in having information on
the First and Second Matter Subjects and the Third Matter Subjects (collectively, the
Subjects), because the Subjects were matters of proper and legitimate public

interest.

Alternatively, the recipients of the matters complained of had an apparent interest
in having information on the Subjects, because at the time of publication of the
matters complained of, the Respondents believed that the recipients of the matters
complained of had an interest in having information on the Subjects, because the
Respondents believed that the Subjects were matters of proper and legitimate public

interest to readers of the matters complained of.

The matters complained of were published to recipients of the matters complained

of in the course of giving them information on the Subjects.

The Respondents' conduct in publishing the matters complained of was reasonable

in the circumstances, in that:

36.1 the matters complained of were published in the background context set out

in paragraph 29 above;
36.2 the matters complained of related to the Subjects;

36.3 the matters complained of related to the alleged public activities of the

Applicant whilst performing in the theatre;

36.4 it was in the public interest in the circumstances for the matters published to

be published expeditiously;

36.5 in the nature of the business environment in which the Respondents operate,
the Respondents are engaged in the business of providing information to the

public;

36.6 prior to publishing the first and second matters complained of, the

Respondents had the following information:
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(a) that a complaint had been made to the Sydney Theatre Company by
the Complainant in substance that the Applicant had touched her

genitals during the production of King Lear without her consent;

(al) that a complaint had been made to the Sydney Theatre Company by

the Complainant that the Applicant had engaged in inappropriate
behaviour;

(b) that the complaint was received by the Sydney Theatre Company when
the Applicant’s engagement with the Sydney Theatre Company had
ended;

(© that the Sydney Theatre Company had conducted an investigation into
the complaint;

(d) that the Sydney Theatre Company continued to work with the
Complainant to minimise the risk of future instances of the alleged

behaviour occurring in the workplace;

(e) that the Complainant had requested at the time that her identity be
withheld;

(" that the Applicant denied the allegation;

(9) that the Applicant stated that he had not been approached by the
Sydney Theatre Company or the Complainant, nor any representative
of either of them regarding the complaint, nor informed of the nature

of the complaint or what it involves;

36.6A The sources of the information set out in the preceding paragraph were:

(a) As to the information set out in sub-paragraph (a), actress Sarah

Monahan;

(b) As to the information set out in sub-paragraphs (al)(b), (d) and (e

the Sydney Theatre Company, through its Public Relations Manager
Katherine Stevenson;

(c) As to the information set out in sub-paragraph (c), a confidential
source connected with the Sydney Theatre Company (Confidential
Source 1);

(d) As to the information set out in sub-paragraphs (f) and (q), the

Applicant, through his solicitor Nicholas Pullen of HWL Ebsworth;
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36.7 prior to publishing the third matter complained of, the Respondents had the
following information:

(a) that set out in the preceding particular;

(b) that the Sydney Theatre Company had prepared a report following its
investigation of the complaint;

(c) that the Applicant had a conversation with Patrick McIntyre, the
Executive Director a-beard-member of the Sydney Theatre Company,

on about 9 or 10 November 2017 during which conversation the

Applicant was told that a complaint had been made of inappropriate

conduct but he was not told specific information regarding the nature
of the complaint;

(d) that the Applicant had harassed the Complainant throughout the
production of King Lear but that the alleged genital touching had only

occurred during the final week of the production;

(e) that another board member of the Sydney Theatre Company had

confirmed that the incident had occurred;

(el) that the complaint made was about sexual harassment by the

Applicant;

(f) that other members of the Sydney Theatre Company were aware of

the Applicant’s conduct and felt strongly about it;

(g9) that further similar complaints have been made to the Sydney Theatre

Company about the Applicant’s conduct;

(h) that the Sydney Theatre Company had changed its HR policies and

practices as a result of the complaint against the Applicant;

0] that the Sydney Theatre Company had vowed to never work with the
Applicant again;

6D} that Meyne Wyatt had published a Facebook post which stated “I was
in the show. I believe whoever has come forward. It's time for Sydney
Theatre Company and the industry in Australia and worldwide to make
a stand on this behaviour!!! It's been going on for far too long! And

this culture of protecting people in power has to stop”;

(k) that Meyne Wyatt had worked on the production of King Lear;
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) that Brandon Brendan McClelland had published a Tweet which stated

*It wasn’t a misunderstanding. It wasn't a joke”;

(m) that Brandon Brerdan McClelland had worked alongside the
Complainant;

(n) that Brandon Brerdar McClelland was at the time working on the
Sydney Theatre Company’s production of The Three Sisters;

36.7A The sources of the information set out in the preceding paragraph were:

(a) As to the information set out in sub-paragraphs (b), (d), (f) and (i), a

confidential source connected with the Sydney Theatre Company

(Confidential Source 2);

(b) As to the information set out in sub-paragraphs (c) and (i), a

confidential source connected with the Sydney Theatre Company

(Confidential Source 3);

(© As to the information set out in sub-paragraph (c), Confidential Source
2;

(d) As to the information set out in sub-paragraphs (e) and (f), a

confidential source connected with the Sydney Theatre Company

(Confidential Source 4);

(e) As to the information set out in sub-paragraphs (el), (f) and (g), an

email received by the Respondents on 30 November 2017 by a person

claiming to have direct knowledge of the particular case;

(f As to the information set out in sub-paragraph (h), Sydney Theatre

Company executive director, Patrick Mclntyre;

(9) As to the information set out in sub-paragraph (j), the Facebook page

of Meyne Wyatt;

(h) As to the information set out in sub-paragraph (k), the information

page relating to the Production that was at the time available on the

website of the Sydney Theatre Company;

(i) As to the information set out in sub-paragraph (1), the Twitter feed of

Brandon McClelland;
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As to the information set out in sub-paragraphs (m) and (n),

information available on the internet in relation to the Sydney Theatre
Company’s production of The Three Sisters:

36.8 the Respondents were reasonably satisfied about the sources of the

information in the matters complained of and the integrity, authenticity and

accuracy of those sources;

36.9 the Respondents believed what it published, specifically the matters set out in

paragraphs 36.9A and 36.9C below, to be true;

36.9A the second matter complained of contained the following facts concerning the

Applicant, each of which was a matter of substantial truth:

(a)

the Applicant was an Oscar winning actor, having won the Academy

(b)

Award for Best Actor in 1996 for his role as David Helfgott in the movie

Shine;

the Applicant was nominated an Oscar:

(c)

(i) in 1998 for in the Best Supporting Actor category for his role in

Shakespeare in Love;

(ii) in 2000 for in the Best Actor category for his role in Quills:

(iii) in 2011 for in the Best Actor category for his role in The King’s
Speech;

the Applicant has found fame being one of the few people to have won

(d)

acting’s triple crown - the Academy Award, the Primetime Emmy

Award and the Tony Award;

the Applicant was 66 years old and a married father of two:

(e)

the Applicant is a Melbourne resident:

(f)

the Applicant was the President of the Australian Academy of Cinema

(q)

Television and Arts;

the Applicant was expected to attend the annual AACTA Awards at The

(h)

Star Event Centre the following week:

the Applicant was one of the country’s most successful actors:
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(i) the Applicant had been accused of ‘inappropriate behaviour’ during the

Sydney Theatre Company’s production of King Lear;

(i) the Sydney Theatre Company had told The Daily Telegraph that it
“received a complaint alleging that Mr Geoffrey Rush had engaged in
inappropriate behaviour. The company received the complaint when
Mr Rush’s engagement with the company had ended. The company

continues to work with the complainant to minimise the risk of future

instances of the alleged behaviour occurring in its workplace. The
complainant has requested that their identity be withheld. STC

respects that request and for privacy reasons, will not be making any
further comments”;

(k) the Applicant, through his lawyers, vigorously denied the claims;

(1)) the Applicant’s lawyers, HWL Ebsworth, said:

(i) the Applicant had “not been approached by the Sydney Theatre

Company, the alleged complainant nor any representative of

either. Further, he has not been informed by them of the
nature of the complaint and what it involves. If such a

statement has been issued by the STC it is both irresponsible

and highly damaging”;

(ii) the Applicant’s “regard, actions and treatment of all the people

he has worked with has been impeccable beyond reproach”

(iii) that the Applicant had not been involved with the Sydney

Theatre Company or its representatives for more than 22

months;

(iv) that the Daily Telegraph’s understanding of what has occurred

is fishing and unfounded and that “it does not warrant comment

except that it is false and untrue”;

(m) the local production of King Lear ran from November 2015 to January

2016 at the Roslyn Packer Theatre;

(n) there were several months of rehearsals;

(o) the Applicant has worked with the Sydney Theatre Company many

times, both acting and directing productions like Uncle Vanya, Oleanna,
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The Importance of Being Ernest, You Can’t Take It With You, King Lear
and The Government Inspector;

36.9B in support of the substantial truth of the matter set out in particular 36.9A(),

the Respondents rely upon the following facts, matters and circumstances:

(a) on 9 January 2016, following the incident referred to in paragraphs 23

and 23A above, Rachael Azzopardi, the Sydney Theatre Company'’s
Director of Programming and Artistic Operations, witnessed the

Complainant crying and approached her to see if she was okay. The

Complainant told Ms Azzopardi, in substance, that she was not ready
to talk about it.

(b) on around 1 April 2016, the Complainant contacted Ms Azzopardi and

asked to arrange a meeting between the two of them.

(c) on around 4 April 2016, the Complainant met with Ms Azzopardi and

told Ms Azzopardi about the Applicant's conduct towards her during the

Production.

(d) on around 14 April 2016, a meeting was held between the

Complainant, the Complainant's agent, Lisa Mann, the HR Manager of

the Sydney Theatre Company, Kate Crisp, and another employee of

the Sydney Theatre Company whose identity is presently unknown to

the Respondents. At that meeting the Complainant made a complaint
about the Applicant's conduct towards her during the Production.

(e) the substance of the complaint referred to in paragraphs {c) and (d)

was that the Applicant had groped the Complainant "all over" during
the Production.

(f) the Complainant stated at the meeting referred to in paragraph (d)

that the main reason for her deciding to report the Applicant's conduct

was to bring the matter to the attention to the Sydney Theatre
Company in order to minimise the possibility of such an experience

occurring again. The Complainant also advised the Sydney Theatre
Company that she did not want the Applicant to be informed of the

Complaint for fear of repercussions against the Complainant;

36.9C the third matter complained of contained the following facts concerning the

Applicant, each of which was a matter of substantial truth:
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(a)
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two Sydney Theatre Company actors had spoken out in support of the

(b)

Complainant, namely:

(i) Meyne Raoul Wyatt, an actor who also appeared in King Lear,

had said he believed the allegations concerning the Applicant

and had posted the following statement of his Facebook page:

"I was in the show. I believe whoever has come forward. It's

time for Sydney Theatre Company and the industry in Australia

and worldwide as a whole to make a stand on this

behaviour!!!";

(ii) Brandon McClelland, an actor who has worked alongside the

Complainant, had posted the following statement on his Twitter

account: "It wasn't a misunderstanding. It wasn't a joke":

the Applicant is one of Australia's biggest stars:

(c)

the Applicant was continuing to vehemently deny the claims that he

(d)

had inappropriately touched the Complainant during the stage

production of King Lear;

Brandon McClelland's tweet had been reposted by several other

(e)

Sydney theatre actors;

two sources from the Sydney Theatre Company had said that the

(f)

company stood by the Complainant's claims;

the two sources referred to in the preceding particular had both said

(g)

that the Sydney Theatre Company would not work with the Applicant

again, with one saving: "There is no chance. How could we work with

him again? That guestion doesn't even need an answer. Another actor

backed what she said ... we've taken this very seriously":

the source referred to in the preceding particular had also defended

(h)

not naming the Complainant, saying "It is not our story to tell":

the Applicant had been told the identity of the Complainant in a

(i)

telephone call with Sydney Theatre Company's Executive Director,

Patrick McIntyre, two weeks earlier;

the Sydney Theatre Company had revised its HR policies to try to

ensure it maintained a safe environment for staff;
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(i) Patrick MclIntyre, the Executive Director of the Sydney Theatre

Company had stated the following:

(i)

that it was important actors felt safe to speak up and that he

(ii)

believed maintenance of confidentiality was key:

the Sydney Theatre Company had "reviewed policies and

(i)

procedures in place and that includes educating actors when
they come in to the company about our intolerance of

inappropriate behaviour, who they should speak to and
encouraging them to speak up";

the executive team at the Sydney Theatre Company had a duty

(iv)

of care to ensure all staff feel safe and respected in the
workplace;

"This isn't about creating drama and blame but if everyone

(v)

holds each other accountable, we create the kind of workplace

we all want to be in";

that it was a wide ranging jssue for the industry to address in

(vi)

the wake of the Harvey Weinstein scandal;

"Many still view that speaking up comes with adverse

repercussions. This is a trust issue that the industry needs to

work towards resolving and the observance of confidentiality is

key to this. If people don't trust us with their stories, they

won't speak up"

(k) the Sydney Theatre Company had _confirmed it had received a

complaint by a staff member over allegations of inappropriate

behaviour by the Applicant;

(1) an Actors Equity survey aimed at theatre actors had preliminary

findings that 40% of respondents claimed they had directly

experienced sexual harassment, bullying or misconduct:

(m) the Sydney Theatre Company production of King Lear ran from

November 2015 to January 2016;

(n) the Applicant was 66 years old;
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(o) the Applicant had stated the following:

(i) he had "immediately phoned and spoke to senior management"

when he became aware of rumours there was a complaint;

(i) "they refused to illuminate me with the details. I also asked

why this information was being withheld, and why, according to
standard theatre practice, the issue had not been raised with

me during the production via stage management, the director,
my fellow actors or anyone at management level. However, no

response was forthcoming."

(p) the Applicant's lawyer, Nicholas Pullen of HWL Ebsworth, had stated

the following:

(i) it was a "great disappointment” that the Sydney Theatre

Company had "chosen to smear his name and unjustifiably

damage his reputation. Not to afford a person their right to

know what has been alleged against them, let alone not inform

them of it but release such information to the public, is both a
denial of natural justice and is not how our society operates";

(ii) that the Applicant "abhorred any form of maltreatement of any

person";

(iii) "until there is the decency afforded to Mr Rush of what the

'inappropriate behaviour' actually is then there is nothing more

than _can be said at this stage":

(q) the Applicant had worked with the Sydney Theatre Company_both

acting and directing productions including Uncle Vanya, Oleanna, The
Importance of Being Ernest and The Government Inspector;

(r) the Applicant's management had stated the following:

(i) that the Sydney Theatre Company had "chosen to smear his

name and unjustifiably damage his reputation";

(ii) "his treatment of fellow colleagues and everyone he has worked

with is always conducted with respect and the utmost propriety.
The allegation made against Mr Rush comes from a statement

provided by the Sydney Theatre Company";
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that it is understood that the Sydney Theatre Company's

(iv)

statement concerned a complaint made more than 21 months

reviously:

"to date, Mr Rush or any of his representatives have not

received any representations from the STC or the complainant.

In other words, there has been no provision of any details,

circumstances, allegations or events that can be meaningfully

responded to":

that Mr Rush reiterated that he denied being involved in any

"inappropriate behaviour" whatsoever:

(s) the Sydney Theatre Company had stated the following:

(i)

that it "was asked by a News Ltd journalist earlier this month

whether it had received a complaint alleging inappropriate

behaviour by Mr Rush while he was employed by the company.

STC responded truthfully that it had received such a
complaint”;

that the Complainant had "requested the matter be dealt with

(iii)

confidentially, and did not want Mr Rush notified or involved" in

any inquiry;

"STC complied, acting in the interest of the complainant's

health and welfare. As already stated, the Company received

the Complaint after Mr Rush's engagement had ended";

(t) the Applicant was the star of the Pirates of the Caribbean.

36.10 the Respondents were reasonably satisfied as to the fairness of the language

and the manner in which the matters complained of were composed;

36.10A prior to publishing the second matter complained the Second Respondent

read the content of the second mater complained of, including the headline,

to Katherine Stevenson of the Sydney Theatre Company for the purpose of it

being relayed to the Complainant. Neither Ms Stevenson, nor the

Complainant, informed the Respondents that anything in the article was

inaccurate;

36.11 the Respondents took other steps to verify the information in the matters

complained of;
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36.12 the Respondents took reasonable care to distinguish in each matter
complained of, and each matter complained of did in fact reasonably

distinguish, between suspicions, allegations and proven facts;

36.12A Prior to the publication of the first and second matters complained of the

Respondents contacted the Applicant, through his agent Ann-Churchill-Brown

of Shanahan Management, by sending an email which:

(a) indicated that the enquiry related to a story running in The Daily

Telegraph the next day;

(b) indicated that the Second Respondent had been investigating an

alleged incident of abuse by the Applicant during his time working on

the Production;

(©) set out the content of a statement from the Sydney Theatre Company;

(d) identified the Complainant;

(e) provided the Respondents’ understanding of the Complainant’s

complaint;
(f) indicated that the Respondents would not be naming the Complainant;
(9) indicated the story was part of a broader investigation into a number of

high profile people in the entertainment industry: and

(h) requested an official response on behalf of the Applicant as soon as

possible;

36.13 the Respondents, in the second matter complained of, reported the

Applicant’s side of the story by publishing that:

(a) the Applicant "denies 'inappropriate behaviour' during Sydney stage

show" (Schedule B, page 1, sub-headline);

(b) the Applicant "denies complaint made in Sydney Theatre Shakespeare
production” (Schedule B, pages 4 and 5, graphic at top of page);

(©) the Applicant "vigorously denied the claims" (Schedule B, page 1,
paragraph 2);

(d) the Applicant "vigorously denies the allegations and says the [Sydney
Theatre Company] never told him of any allegations of wrong doing"

(Schedule B, page 4, paragraph 2);
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(e) the Applicant's lawyers had said that:

() the Applicant had "not been approached by the Sydney
Theatre Company, the alleged complainant nor any
representative of either" (Schedule B, page 1, paragraph 3
and Schedule B, page 4, paragraph 11);

(ii) the Applicant had not "been informed of the nature of the
complaint and what it involves” (Schedule B, page 1,

paragraph 3 and Schedule B, page 4, paragraph 12);

(iii) the Applicant had not "been involved with the Sydney Theatre
Company or its representatives for a period of more than 22
months" (Schedule B, page 4, paragraph 13);

(iv) "if such a statement has been issued by the STC it is both
irresponsible and highly damaging" (Schedule B, page 1,
paragraph 4 and Schedule B, page 4, paragraph 14);

(v) the Applicant "had never been involved in any 'inappropriate
behaviour' and that his 'regard, actions and treatment of all
people he has worked with has been impeccable beyond

reproach' (Schedule B, page 4, paragraph 10);

(vi) "[the First Respondent's] understanding of what has occurred
is, with the greatest respect, simply fishing and unfounded. It
does not warrant comment except to say that it is false and
untrue (Schedule B, page 4, paragraph 15 and page 5,
paragraphs 2 and 4);

36.14 The Respondents, in the third matter complained of, reported the Applicant’s
side of the story by publishing:

(a) that the Applicant "denies 'touching' (Schedule C, page 1, sub-
headline);

(b) that the Applicant was continuing to "vehemently deny" the claims that
he inappropriately touched a cast member during the production of
King Lear (Schedule C, page 1, paragraph 2 and page 4, paragraphs 4
and 20);
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(©) a statement made by the Applicant the previous day in relation to the
allegations referred to in the article (Schedule C, page 4, paragraphs

28-30 and page 5, paragraphs 1 and 3-5);

(d) a statement made by the Applicant's solicitor on behalf of the Applicant
in relation to the allegations referred to in the article (Schedule C, page

5, paragraphs 6-9);

(e) a statement made by the Applicant's management on behalf of the
Applicant in relation to the allegations referred to in the article

(Schedule C, page 4, paragraphs 31-41);

36.15 the Respondents made clear in each matter complained of that the allegations

referred to in each matter complained of were unproven.

MITIGATION OF DAMAGES

37. If (which is denied) the Applicant suffered any damage as a result of the publication
of the matters complained of and/or the imputations pleaded in paragraphs 4, 5, 7,
8, 10 and 11 of the Statement of Claim, then the Respondents intend to rely upon
the following facts and matters in mitigation of such damage:

(a) the substantial truth of the imputations in sub-paragraphs 4(a), 47(d), 8(d),
10(d), 10(f), 11(d) and 11(f) of the Statement of Claim (or so many of them

as are established by the Respondents to be substantially true);

(b) the facts, matters and circumstances proven in evidence in support of the
defences pleaded in this Defence;

(¢) the circumstances in which it is proved the matters complained of were
published;

(d) the background context to which (a) to (¢) above comprised.
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Date: 15 February 2018

St e/a e

Lawyer for the Respondents

This pleading was prepared by Robert James Todd and Nicholas James Perkins, lawyers, and

settled by Tom Blackburn SC and Lyndelle Barnett of counsel.
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Certificate of lawyer

I Robert James Todd certify to the Court that, in relation to the defence filed on behalf of
the Respondents, the factual and legal material available to me at present provides a proper

basis for:
(a) each allegation in the pleading; and
(b) each denial in the pleading; and

(c) each non admission in the pleading.

Date: 15 Februzyﬂi-&

Lawyer for the Respbondents

Nationwide News Pty Limited and Jonathdn— Moran,

Filed on behalf of - Respondents
Prepared by Robert Todd / Nicholas Perkins
Law firm Ashurst Australia S
Tel +6129258 6000 . Fax 461292586999
Email robert.todd@ashurst.com / nicholas.perkins@ashurst.com
Address for service Level 11, 5 Martin Place, Sydney NSW 2000
DX 388 Sydney I ——
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NOTICE OF FILING

This document was lodged electronically in the FEDERAL COURT OF AUSTRALIA (FCA) on
28/03/2018 4:37:41 PM AEDT and has been accepted for filing under the Court’s Rules. Details of
filing follow and important additional information about these are set out below.

Details of Filing

Document Lodged: Reply - Form 34 - Rule 16.33

File Number: NSD2179/2017

File Title: GEOFFREY ROY RUSH v NATIONWIDE NEWS PTY LIMITED &
ANOR

Registry: NEW SOUTH WALES REGISTRY - FEDERAL COURT OF
AUSTRALIA

>,
A £ Sﬂ =

Dated: 28/03/2018 4:37:47 PM AEDT Registrar
Important Information

As required by the Court’s Rules, this Notice has been inserted as the first page of the document which
has been accepted for electronic filing. It is now taken to be part of that document for the purposes of
the proceeding in the Court and contains important information for all parties to that proceeding. It
must be included in the document served on each of those parties.

The date and time of lodgment also shown above are the date and time that the document was received
by the Court. Under the Court’s Rules the date of filing of the document is the day it was lodged (if
that is a business day for the Registry which accepts it and the document was received by 4.30 pm local
time at that Registry) or otherwise the next working day for that Registry.
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Form 34
Rule 16.33

REPLY
NSD2179/2017
Federal Court of Australia
District Registry: New South Wales

Division: General

GEOFFREY ROY RUSH
Applicant

NATIONWIDE NEWS PTY LIMITED
First Respondent

JONATHON MORAN
Second Respondent

The Applicant makes the following assertions:

1. Save and except insofar as it contains admissions, the Applicant joins issue
with the Amended Defence filed on 20 February 2018 (the “Defence”).

2, In answer to paragraph 13(b) of the Defence and the particulars appearing in
paragraphs 29 to 36.15, the Applicant says that the Respondents were actuated
by malice within the meaning of s.30(4) of the Defamation Act 2005 and at
common law, in that they published the matters complained of predominantly for

the improper motive of harming the Applicant.
Particuiars

(a) The Respondents had no evidence, at the time of publication of the
matters complained of, that the Applicant had engaged in any

misconduct of a sexual nature during the production of King Lear.

(b) The Respondents had not received, at the time of publication of the
matters complained of, any information from any source who had direct
knowledge of any misconduct on the part of the Applicant of a sexual

nature during the production of King Lear.

Doc ID 539595063/v1
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(c)

(d)

(e)

(f)

(9)

Doc [D 539595063/v1

Prior to the publication of the first and second matters complained of, the
Respondents had no information that the Applicant had actually
engaged in inappropriate conduct, only that it had been alleged that he

had done so.

The Respondents did not speak to the Complainant prior to publishing
the matters complained of in order to check the accuracy of the
allegations of sexual misconduct that they intended to make against the

Applicant.

The Respondents allege, in paragraph 29 of the Defence, that the public
interest in the matters complained of was as a result of “widespread
reporting” of “allegations of sexual misconduct, bullying and harassment
in the entertainment industry’ and they then name a number of
celebrities accused of misconduct of a sexual nature and allege that the

matters complained of were published in that background context.

The Respondents directly accused the Applicant of misconduct of a
sexual nature by calling him “King Leer’ on the front page on
30 November 2017 and by making imputations 4(b), 5(a), 5(b), 7(a),
7(b), 7(c), 8(a), 8(b), 8(c), 10(a), 10(b), 10(c), 10(e), 11(a), 11(b), 11(c)
and 11(e) pleaded in the Statement of Claim.

Despite the statements made in Court on behalf of the Respondents on
8 February 2018 (that "the articles did not make any allegation that Mr
Rush had engaged in inappropriate behaviour of a sexual nature" and,
further, that "[the articles] don't make any allegation of sexual
impropriety"), the First Respondent nonetheless reported the Court
proceedings in The Australian on 8 February 2018 under the headline
‘Geoffrey Rush secures interim order to gag The Daily Telegraph’s
evidence”, as follows: “Mr Rush sued Nationwide News, publisher of The
Daily Telegraph, in December after it published a story detailing an
investigation into the actor by the Sydney Theatre Company over

alleged sexual misconduct...”.
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(h)

(i)

Doc ID 539595063/v1

The assertions in Court, referred to at paragraph (2)(g), above, that the

allegations against the Applicant in the matters complained of were not

of a sexual nature, were false.

The Respondents engaged in a campaign against the Applicant in which

they have repeatedly made allegations of misconduct of a sexual nature

- namely:

(1)

(i)
(iif)

(iv)

First and second matters complained of published on
30 November 2017;

Third matter complained of published on 1 December 2017;

Article in the Sunday Telegraph published on 3 December 2017,

entitled "Rush quits arts academy”, in which it was alleged that:

(A) The accusations against the Applicant were said to be
"accusations of repeatedly inappropriately touching a cast
member during The Sydney Theatre Company's stage
production of King Lear, which ran from November 2015

to January 2016"; and

(B)  "Itis understood the alleged incidents at times occurred in

full view of the audience in the Roslyn Packer Theatre";

Article in the Daily Telegraph published on 4 December 2017,
entitted "Ugly Open Secret Is Centre Stage", in which the
Applicant is named, and a photograph of the Applicant is
published, alongside comments made by actor Yael Stone in
relation to the #metoo movement, including the following
comments: "The scale of this unspoken culture, and the abuse of
power manifested in sexual aggression, shouldn't really come as
a surprise...Now we are discovering that this culture also exists

in Australia, the truth is hitting home, and it hurts";

Article published on the Daily Telegraph website on 5 December
2017, authored by Karlie Rutherford and Kris Crane, entitled

Page 3
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(vi)

(vif)

(viii)

"AACTA Awards: Stars of stage and screen urge industry to

tackle cancer of sexual harassment’, in which:

(A) A prominent photograph of the Applicant was published
immediately above the following words: "This year's event
has been overshadowed by a series of sexual
harassment and bullying allegations levelled at some of
entertainment's biggest stars following Hollywood's earth-

shaking Harvey Weinstein scandal",

(B) A paragraph referring to the Applicant having been
"accused of ‘inappropriate behaviour' towards a female
co-star" was published immediately above the following
words: "TV presenter Don Burke is also facing allegations
he denies and dozens of other well-known figures are

expected to be accused of misconduct";

(C) The article concluded with the following words: "A poll
released last month by WIFT revealed 58 per cent of
respondents have experienced sexual harassment in the

workplace”;

Article in the Daily Telegraph published on 5 December 2017,
authored by Karlie Rutherford and Kris Crane, entitled "Stars of
stage and screen urge industry to tackle cancer of harassment”,
which is in the same terms, or substantially the same terms, as

the article referred to at paragraph 2(i)(v), above;

Article in the Daily Telegraph published on 5 December 2017,
authored by Jack Houghton, entitled "Rush 'just playful: Director”,
which appears immediately above another article entitled

"Spacey was sex suspect";

Article in the Daily Telegraph published on 5 December 2017,
authored by Alison Stephenson and Kris Crane, entitled "'Brave

women win praise at glam awards", which:
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(ix)

(x)

(A) Commences with the following words: "Women speaking
out against abuse and harassment in the entertainment
industry were last night hailed as ‘pioneers’, while two

more big names revealed they had also been victims";

(B) Refers to the Applicant in the same paragraph as Don
Burke, as follows: "The industry is reeling after allegations
against former AACTA president Geoffrey Rush, who
stood down after being accused of '‘inappropriate
behaviour' towards a female co-star during a production of
King Lear - a claim he strongly denies. And TV presenter
Don Burke is facing multiple allegations, which he also

denies";

Article in The Australian published on 9 December 2017,
authored by Rosemary Neill, entitted "Celluloid Ceiling", which
includes the following words: "Now, however, the tsunami of
sexual harassment, assault and inappropriate behaviour
allegations is engulfing some of the arts and screen industry's
most powerful men, including Australia's Don Burke and Geoffrey
Rush, who have both firmly denied the claims of misconduct",

Article in The Australian published on 8 February 2018, authored
by Dana McCauley, entitled "Geoffrey Rush secures interim order
to gag The Daily Telegraph's evidence", which includes the
following words: “Mr Rush sued Nationwide News, publisher of
The Daily Telegraph, in December after it published a story
detailing an investigation into the actor by the Sydney Theatre

Company over alleged sexual misconduct...”;

Article in the Daily Telegraph in hardcopy (on the front page and
on pages 6 and 7) and online published on 20 February 2018,
entitled “STOP DOING IT", which purported to be a Court report
of the Applicant’s strike out application that was heard on 19
February 2018 but was misleading and sensational and reported

allegations in the Amended Defence as though they were fact;
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(xii)

(xiif)

(xiv)

(xv)

Article in The Australian in hardcopy (on the front page and on
page 2) and online published on 20 February 2018, entitled
“‘Actress at heart of case against Rush revealed’, which
purported to be a Court report of the Applicant’s strike out
application that was heard on 19 February 2018 but was
misleading and sensational and reported allegations in the

Amended Defence as though they were fact;

Article in The Courier Mail in hardcopy (on page 9) and online
published on 20 February 2018, entitled "'STOP DOING IT -
Actress tells King Lear to 'f---off' in toilet, court told", which
purported to be a Court report of the Applicant's strike out
application that was heard on 19 February 2018 but was
misleading and sensational and reported allegations in the

Amended Defence as though they were fact; and

Article in The Herald Sun in hardcopy (on page 5) and online
published on 20 February 2018, entitled "Court hears that actress
repeatedly asked Geoffrey Rush to...STOP DOING IT", which
purported to be a Court report of the Applicant’s strike out
application that was heard on 19 February 2018 but was
misleading and sensational and reported allegations in the
Amended Defence as though they were fact.

Article in The Australian published on 19 March 2018, authored
by Stephen Brook, entitled "The Diary", which includes the

following words:

[Tlhe Telegraph's amended defence documents, which
were at one point suppressed, include allegations Rush
inappropriately touched Eryn Jean Norvill while they were
on stage in a Sydney Theatre Company production of
King Lear. Rush strenuously denies the allegations. The
newspaper's particulars of qualified privilege claim Norvill
complained to the STC that Rush ‘had touched her
genitals during the production of King Lear without her
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(i)

(k)

(1)

(m)

Doc ID 539595063/v1

consent'. Rush denies this claim and the actor said it had

not been raised with him by the complaint or the STC.

The First Respondent published the matters complained of despite an
email on or about 29 November 2017 from the Deputy Editor of the
Herald Sun, a newspaper owned by its related entity and which shares
content with the First Respondent, that warned against publication of the

matters complained of, in the following terms:
IMPORTANT NOTICE FOR ALL STAFF
Do not retweet or post any articles regarding GEOFFREY RUSH.

The First Respondent also published the matters complained of despite
a text message on or about 29 November 2017 from a Herald Sun
staffer, which warned that publication of the matters complained of

would be "highly libellous", and which was in the following terms:

...please under no circumstances retweet/share/like/report any
stories about Geoffrey Rush on social media etc until further

notice. The Tele are running with a yarn which is highly libellous.

The first time that the Respondents approached the Applicant for
comment, in reiation to the first and second matters complained of, was
by an email from the Second Respondent at 5:06pm on 29 November
2017 to the Applicant’s agent, the evening before the publication of the
first and second matters complained of, and in that approach the
Respondents asserted that the investigation was “part of a broader
investigation into a number of high profile people in the entertainment
industry in the wake of the Don Burke sandal, and previously the Harvey

Weinstein allegations.”

The Respondents did not put to the Applicant, prior to the publication of
the first and second matters complained of, that they intended to refer to
him as “King Leer’, or as a person who had engaged in “Bard
behaviour”, or that they intended to publish the first and second matters
complained of which made the imputations pleaded in paragraphs 4, 5, 7
and 8 of the Statement of Claim despite being in a position to read the
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(n)

(o)

(p)

(@)
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entire article, including the headline, to a representative of the Sydney

Theatre Company prior to publication.

The Respondents published, in the matters complained of, the content of
an email from the solicitor for the Applicant, Nicholas Pullen, dated
29 November 2017, which was marked “NOT FOR PUBLICATION’.

The first time that the Respondents approached the Applicant for a
comment about the third matter complained of was at 6:20pm on
30 November 2017 by an email from the Second Respondent to the
Applicant’s agent, the evening before the third matter complained of was

published on the front page.

The First Respondent has maintained the republication of the second
and third matters complained of on its websites, despite the filing of its
Defence on 1 February 2018 and despite serving an Amended Defence
on 15 February 2018 in which it did not allege that any of the imputations
of sexual misconduct were substantially true.

The First Respondent has maintained the accuracy generally of the
content of the second and third matters complained of in an article in the
Daily Telegraph published on 8 December 2017, authored by Matthew
Benns, entitled "Hurt actor takes action”, in which it is stated:

The Daily Telegraph stands by its reporting of the complaint
made against Rush during his last stint at the STC for the
production of King Lear.

Editor Christopher Dore said the newspaper would defend its

accurate reporting in court.
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(s)
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‘The Daily Telegraph accurately reported the Sydney Theatre
Company received a complaint alleging that Mr Geoffrey Rush
had engaged in appropriate behaviour', Mr Dore said. 'We will

defend our position in court',

The First Respondent has continued to maintain that its conduct, in

publishing the first, second and third matters complained of, was

reasonable, including by:

(i)

(ii)

(iif)

On 9 December 2017, making the comments referred to at

paragraph (2)(q), above;

On 1 February 2018, filing a Defence which included, at
paragraph 36, an assertion that "[tlhe Respondents' conduct in
publishing the matters complained of was reasonable in the

circumstances”;

On 15 February 2018, serving an Amended Defence (which was
subsequently filed on 20 February 2018) which repeated
paragraph 36 of the previous iteration of the Defence (as referred

to at paragraph (2)(r)(ii), above});

On 20 February 2018, issuing a staiement from Chris Dore,
Editor, which included that "The Daily Telegraph considers that
its conduct in publishing the articles...was reasonable”.

Even after the decision of Justice Wigney, handed down on 20 March
2018, the Respondents have continued to repeat the allegations which

were struck out by Justice Wigney, namely:

(i)

An article published online on "news.com.au", on 20 March 2018,
entitted "Daily Telegraph's defamation defence removed in
Geoffrey Rush case", in which it was stated, among other things:

(A)  That the matters complained of alleged that the Applicant
"behaved inappropriately to a colleague during a Sydney
Theatre Company production of King Lear in 2015";
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(ii)

(iii)

(B)

(C)

(D)

That the Respondents' Defence "alleges Rush touched
co-star Eryn Jean Norvill in a way that made her fee!
uncomfortable on five separate occasions during the final
week of the production” - with the use of the present tense
"alleges” implying that the allegation had survived the
Applicant's strike-out applications and was still included
as part of the Respondents' Defence;

That "Rush is also accused of following his co-star into
the women's toilet and standing outside her cubicle until
she told him to 'f*** off at a party to celebrate the end of
the production” - with the use of the present tense
"is...accused" implying that the allegation had survived
the Applicant's strike-out applications and was still

included as part of the Respondents' Defence; and

That "The Telegraph can no longer seek to prove it
substantially true that Rush engaged in scandalously

inappropriate behaviour”.

An article published on page 12 of The Daily Telegraph, on 21
March 2018, entitled "Rush case to head for triafl', in which it was

stated, among other things, that: "The Telegraph was seeking to

prove that Mr Rush, 66, touched his co-star Eryn Jean Norvill in

an inappropriate manner while he carried her on stage as she

simulated the lifeless body of King Lear's daughter Cordelia".

An article published in The Australian, on 21 March 2018, entitled

"Rush defamation case: truth defence rejected”, in which it was

stated, among other things:

(A)

That the Respondents' Defence "claimed the
'inappropriate’ touching occurred during the production's
final five nights, when Rush carried her lifeless body

across the stage"; and
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(B)

Date: 28 March 2018

s

That the Respondents' Defence "also claimed that at a
closing-night cast party, Rush entered the women's toilets
and 'stood outside a cubicle' occupied by Norvill. The
actress told him to .k off, the document stated, and he
left".

Signed by Nicholas Pullen
Solicitor for the Applicant

This pleading was prepared by Sue Chrysanthou and settled by Richard McHugh SC.

Doc ID 539595063/v1
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Certificate of lawyer

I Nicholas Pullen certify to the Court that, in relation to the Reply filed on behalf of the
Applicant, the factual and legal material available to me at present provides a proper
basis for:

(a) each allegation in the pleading; and

(b) each denial in the pleading; and

(c) each non admission in the pleading.

Date: 28 March 2018

yz 4

Signed by Nicholas Pullen
Lawyer for the Applicant
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NOTICE OF FILING

This document was lodged electronically in the FEDERAL COURT OF AUSTRALIA (FCA) on
23/04/2018 3:23:30 PM AEST and has been accepted for filing under the Court’s Rules. Details of
filing follow and important additional information about these are set out below.

Details of Filing

Document Lodged: Defence - Form 33 - Rule 16.32

File Number: NSD2179/2017

File Title: GEOFFREY ROY RUSH v NATIONWIDE NEWS PTY LIMITED &
ANOR

Registry: NEW SOUTH WALES REGISTRY - FEDERAL COURT OF
AUSTRALIA

>,
A £ Sﬂ =

Dated: 24/04/2018 2:03:47 PM AEST Registrar
Important Information

As required by the Court’s Rules, this Notice has been inserted as the first page of the document which
has been accepted for electronic filing. It is now taken to be part of that document for the purposes of
the proceeding in the Court and contains important information for all parties to that proceeding. It
must be included in the document served on each of those parties.

The date and time of lodgment also shown above are the date and time that the document was received
by the Court. Under the Court’s Rules the date of filing of the document is the day it was lodged (if
that is a business day for the Registry which accepts it and the document was received by 4.30 pm local
time at that Registry) or otherwise the next working day for that Registry.
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Form 33
Rule 16.32

Further Amended Defence to Statement of Claim

No. NSD2179 of 2017

Federal Court of Australia
District Registry: New South Wales

Division: General

Geoffrey Roy Rush
Applicant

Nationwide News Pty Limited and another

Respondents

The Respondents rely upon the following facts and assertions in answer to the Statement of
Claim filed by the Applicant on 8 December 2017 (the Statement of Claim):

1. The First Respondent admits paragraph 1 of the Statement of Claim.
2. The Second Respondent admits paragraph 2 of the Statement of Claim.
3. As to paragraph 3 of the Statement of Claim, the First Respondent:

(a) admits that on or about 30 November 2017 it published in New South Wales
the words contained in Schedule A of the Statement of Claim (the first
matter complained of);

(b) denies that it published the first matter complained of in any other State or
Territory of Australia other than New South Wales; and

(¢) otherwise denies the allegations contained in that paragraph.

4, As to paragraph 4 of the Statement of Claim, the Respondents deny that the first

matter complained of, in its natural and ordinary meaning or otherwise:

(a) was reasonably capable of conveying, or in fact conveyed, any of the

imputations set out in paragraph 4 of the Statement of Claim; or

Nationwide News Pty Limited and Jonathon Moran,

Filed on behalf of Respondents
Prepared by Robert Todd / Nicholas Perkins
Law firm Ashurst Australia _ -
Tel +61 2 9258 6000 Fax  +61 29258 6999
Email robert.todd@ashurst.com / nicholas.perkins@ashurst.com ........
Address for service Level 11, 5 Martin Place, Sydney NSW 2000
DX 388 Sydney e e e T
AUSTRALIA\JAMH\250198393.02 [Form approved 01/08/2011]
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(b) was reasonably capable of being, or was in fact, defamatory of the Applicant,
in the sense alleged in the imputations set out in paragraph 4 of the
Statement of Claim or any nuance thereof.

5. As to paragraph 5 of the Statement of Claim, the Respondents deny that the first
matter complained of, with the aid of the extrinsic facts particularised at paragraph

5, or otherwise:

(a) was reasonably capable of conveying, or in fact conveyed, any of the

imputations set out in paragraph 5 of the Statement of Claim; or

(b) was reasonably capable of being, or was in fact, defamatory of the Applicant,
in the sense alleged in the imputations set out in paragraph 5 of the

Statement of Claim or any nuance thereof.
6. As to paragraph 6 of the Statement of Claim:

(a) the First Respondent admits that on or about 30 November 2017 it published
the material contained in Schedule B of the Statement of Claim (the second
matter complained of);

(b) the Second Respondent:

(i) admits that he was the author of the material set out in paragraphs 1-4
of page 1, paragraphs 1-15 of page 4 and paragraphs 4-9 of page 5 of
the second matter complained of;

(ii) denies that he wrote or published the material set out in paragraphs 1-3
and 10-16 of page 5 of the second matter complained of or any other
material contained in Schedule B including the headlines, sub-headlines

and captions in the second matter complained of; and
(c) the Respondents otherwise deny the allegations contained in that paragraph.

7. In relation to paragraph 7 of the Statement of Claim, the Respondents deny that the

second matter complained of, in its natural and ordinary meaning or otherwise:

(a) was reasonably capable of conveying, or in fact conveyed, any of the

imputations set out in paragraph 7 of the Statement of Claim; or

(b) was reasonably capable of being, or was in fact, defamatory of the Applicant,
in the sense alleged in the imputations set out in paragraph 7 of the

Statement of Claim or any nuance thereof.

AUSTRALIA\JAMH\250198393.02
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8. In relation to paragraph 8 of the Statement of Claim, the Respondents deny that the
second matter complained of, with the aid of the extrinsic facts particularised at
paragraph 8, or otherwise:

(a) was reasonably capable of conveying, or in fact conveyed, any of the
imputations set out in paragraph 8 of the Statement of Claim; or

(b) was reasonably capable of being, or was in fact, defamatory of the Applicant,
in the sense alleged in the imputations set out in paragraph 8 of the

Statement of Claim or any nuance thereof.
9. As to paragraph 9 of the Statement of Claim:

(a) the First Respondent admits that on or about 1 December 2017 it published
the material set out in Schedule C of the Statement of Claim (the third
matter complained of);

(b) the Second Respondent:

(i) admits that he was the author of the material set out in paragraphs 1-5
of page 1, paragraphs 1-11 and 19-30 of page 4 and paragraphs 3-24
of page 5 of the third matter complained of;

(i)  denies that he wrote or published the material set out in paragraphs 12-
18 and 31-41 of page 4 and paragraphs 1-2 of page 5 of the third
matter complained of or any other material contained in Schedule C
including the headlines, sub-headlines and captions in the third matter

complained of; and
(¢) the Respondents otherwise deny the allegations contained in that paragraph.

10. In relation to paragraph 10 of the Statement of Claim, the Respondents deny that

the third matter complained of, in its natural and ordinary meaning or otherwise:

(a) was reasonably capable of conveying, or in fact conveyed, any of the

imputations set out in paragraph 10 of the Statement of Claim; or

(b) was reasonably capable of being, or was in fact, defamatory of the Applicant,
in the sense alleged in the imputations set out in paragraph 10 of the

Statement of Claim or any nuance thereof.
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11. In relation to paragraph 11 of the Statement of Claim, the Respondents deny that
the third matter complained of, with the aid of the extrinsic facts particularised at
paragraph 11, or otherwise:

(a) was reasonably capable of conveying, or in fact conveyed, any of the
imputations set out in paragraph 11 of the Statement of Claim; or

(b) was reasonably capable of being, or was in fact, defamatory of the Applicant,
in the sense alleged in the imputations set out in paragraph 11 of the

Statement of Claim or any nuance thereof,

12, The Respondents deny paragraph 12 of the Statement of Claim.

DEFENCES

13. Further and in the alternative, the Respondents say that insofar as, and to the
extent that, it may be found that the first matter complained of, the second matter
complained of and/or the third matter complained of (coliectively, the matters
complained of) were published of and concerning the Applicant and to be
defamatory of him in their natural and ordinary meaning, or to be defamatory of
him with the aid of extrinsic facts, or as bearing one or more of the imputations in
paragraph 4, paragraph 5, paragraph 7, paragraph 8, paragraph 10 or paragraph 11
of the Statement of Claim (which is denied), but otherwise without admission, the

Respondents rely on the following defences:

o) bifieat] ’ 5 - Def " D5 ENSW
Befamation-Aet)
(i) Eochoftheimputotionsin-sub—paragraphs-4a)2Hd)-8(d)—16Ld);
[Struck out by order of the Court on 20 March 2018]

(b) Qualified privilege - section 30 of the Defamation Act

(i) Each of the matters complained of were published on an occasion of

qualified privilege pursuant to section 30 of the Defamation Act.

AUSTRALIA\JAMH\250198393.02
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PARTICULARS
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PARTICULARS OF QUALIFIED PRIVILEGE

Background context to the publication of the matters complained of

29, In the months preceding the publication of the matters complained of:

29.1 There had been widespread reporting in Australia and internationally in
relation to allegations of sexual misconduct, bullying and harassment in the
entertainment industry which originated with allegations of misconduct by
Harvey Weinstein, a powerful Hollywood movie producer and included
allegations of misconduct by other men in the entertainment industry
including, but not limited to, Kevin Spacey, Dustin Hoffman, Louis CK and
Casey Affleck, as well as a report by the Media Entertainment & Arts Alliance

Actors Equity into widespread sexual harassment in Australian theatre,
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30.

29.2

29.3

29.4

29.5

The reporting included allegations to the effect that the misconduct was
known in the industry but covered up, silenced or protected.

The reporting gave rise to a movement commonly referred to as the #metoo
movement which encouraged women who had been subject to sexual
misconduct, bullying or harassment to speak out with a view to discouraging

such conduct from occurring.

It was in the public interest for allegations of sexual misconduct, bullying and
harassment to be reported to support other victims of such misconduct to
speak out about such misconduct, with a view to discouraging such conduct

from occurring.

The Applicant acknowledged, in a statement provided on 10 November 2017
to Rosemary Neill of The Australian following an enquiry to the effect of why
an AACTA Award to Harvey Weinstein had not been withdrawn, that “many
companies have, recently, rightfully condemned many examples of
inappropriate behaviour and serious misconduct in the workplace. According
to our constitution and by-laws AACTA is currently addressing this grave

situation with concern.”

The matters complained of were published in the background context set out in

paragraph 29 above.

Subijects of the matters complained of

31.

32.

Each of the first and second matters complained of related to the following subjects:

31.1

31.2

31.3

the alleged misconduct of the Applicant, an Oscar winning Australian actor;

the response of the Sydney Theatre Company to an allegation of misconduct
by the Applicant;

the Applicant’s response to the allegation,

(First and Second Matter Subjects).

The third matter complained of related to the following subjects:

32.1

32.2

the First and Second Matter Subjects;

the alleged misconduct of the Applicant, an Oscar winning Australian actor, in
inappropriately touching an actress (the Complainant) during the Sydney
Theatre Company’s production of King Lear;
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32.3 the public support of the Complainant by Meyne Wyatt, an actor appeared
with the Applicant and the Complainant in King Lear;

32.4 the public support of the Complainant by Brandon McClelland, an actor who
had worked with the Complainant in another production and was working in
the Sydney Theatre Company’s production of The Three Sisters at the time of
publication of the matters complained of,

(Third Matter Subjects).

Interest and apparent interest - section 30(1})(a)

33. The recipients of the matters complained of had an interest in having information on
the First and Second Matter Subjects and the Third Matter Subjects (collectively, the

Subjects), because the Subjects were matters of proper and legitimate public
interest.

34. Alternatively, the recipients of the matters complained of had an apparent interest
in having information on the Subjects, because at the time of publication of the
matters complained of, the Respondents believed that the recipients of the matters
complained of had an interest in having information on the Subjects, because the
Respondents believed that the Subjects were matters of proper and legitimate public
interest to readers of the matters complained of.

Publication in the course of giving information of the Subjects - section 30(1)(b)

35. The matters complained of were published to recipients of the matters complained

of in the course of giving them information on the Subjects.

Reasonableness - section 30(1)(c)

36. The Respondents' conduct in publishing the matters complained of was reasonable
in the circumstances, in that:

36.1 the matters complained of were published in the background context set out
in paragraph 29 above;

Section 30(3)(a)

36.2 the matters complained of related to the Subjects;

Section 30(3)(b)

36.3 the matters complained of related to the alleged public activities of the

Applicant whilst performing in the theatre;
AUSTRALIA\JAMH\250198393.02 92
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Section 30(3)(e)

36.4 it was in the public interest in the circumstances for the matters published to
be published expeditiously;

Section 30(3)(f)

36.5 in the nature of the business environment in which the Respondents operate,
the Respondents are engaged in the business of providing information to the
public;

Information and sources - section 30(3)(g))

36.6 prior to publishing the first and second matters complained of, the
Respondents had the following information relevant to the subject matter of
the matters complained of:

(a) that a complaint had been made to the Sydney Theatre Company by
the Complainant in substance that the Applicant had touched her

genitals during the production of King Lear without her consent;

(al) that a complaint had been made to the Sydney Theatre Company by
the Complainant that the Applicant had engaged in inappropriate
behaviour;

(b) that the complaint was received by the Sydney Theatre Company when
the Applicant’s engagement with the Sydney Theatre Company had
ended;

(€) that the Sydney Theatre Company had conducted an investigation into
the complaint;

(d) that the Sydney Theatre Company continued to work with the
Complainant to minimise the risk of future instances of the alleged

behaviour occurring in the workplace;

(e) that the Complainant had requested at the time that her identity be
withheld;

4)) that the Applicant denied the allegation;

(f1)  that contained in the response from the Applicant’s lawyers, HWL
Ebsworth:
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(@) that the Applicant stated that he had not been approached by the
Sydney Theatre Company or the Complainant, nor any representative
of either of them regarding the complaint, nor informed of the nature
of the complaint or what it involves;

{(h) _ background information in relation to the Applicant comprising:

) the Applicant was an Oscar winning actor, having won_the

Academy Award for Best Actor in 1996 for his role as David
Helfgott in the movie Shine:

(D) the Applicant was nominated an Oscar:

A in 1998 for in the Best Supporting Actor category for his
role in Shakespeare in Love;

(B) in 2000 for in_the Best Actor cateqory for his role in
Quills;

Q) in 2011 for in the Best Actor cateqory for his role in The

King’s Speech;

(iii)  the Applicant has found fame being one of the few people to

have won acting’s triple crown - the Academy Award, the

Primetime Emmy Award and the Tony Award:

(iv)  the Applicant was 66 years old and a married father of two;

(v) the Applicant is a Melbourne resident;

(vi) the Applicant was the President of the Australian Academy of

Cinema Television and Arts:

(vii) the Applicant was expected to attend the annual AACTA Awards

at The Star Event Centre the following week;

(viii) the Applicant has worked with the Sydney Theatre Company

many times, both acting and directing productions like Uncle

Vanya, Oleanna, The Importance of Being Ernest, You Can't

Take It With You, King Lear and The Government Inspector:

i) that the local production of King Lear ran from November 2015 to

January 2016 at the Roslyn Packer Theatre, and there were several
months of rehearsals;

AUSTRALTA\JAMH\250198393.02
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36.6A the sources of the information set out in the preceding paragraph were:

(a) As to the information set out in sub-paragraph 36.6(a), actress Sarah
Monahan;

(b) As to the information set out in sub-paragraphs 36.6(a1)(b), (d) and
(e), the Sydney Theatre Company, through its Public Relations
Manager Katherine Stevenson;

(©) As to the information set out in sub-paragraph 36.6(c), a confidential
source connected with the Sydney Theatre Company (Confidential
Source 1);

(d) As to the information set out in sub-paragraphs 36.6(f),f(1) and (g),
the Applicant, through his solicitor Nicholas Pulien of HWL Ebsworth;

(e) As to the information set out in sub-paragraphs 36.6(h), (i), (v) and
(vi), the general and background knowledge of the Second Respondent
as a journalist reporting on the entertainment industry:

(f) As to the information set out in sub-paragraphs 36.6(h)(vii), the

general and backaround knowledge of the Second Respondent as he
was scheduled to host an event at the AACTA Awards;

f As to the information set out in sub-paragraphs 36.6(h)(ii), (iii) and

(iv), searches conducted by the Second Respondent of the First
Respondent's news archive service, CHP, and searches conducted by

the Second Respondent of the Internet including other major news

websites;

(q) As to the information set out in sub-paragraph 36.6(h)(viii), Katherine

Stevenson of the Sydney Theatre Company and searches of the

Internet conducted by the Second Respondent;

h As to the information set out in sub-paragraph 36.6(i), the information

page relating to the Production that was at the time available on the

website of the Sydney Theatre Company.

36.6B the information set out in sub-paragraphs 36.6(al) to (i) was included in the
second matter complained of.
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36.6C the information set out in sub-paragraph 36.6(a) was not included in the

second matter complained of.

36.7 prior to publishing the third matter complained of, the Respondents had the
following information:

(@) that set out in paragraph 36.6 the-preceding-particular;

(b) that the Sydney Theatre Company had prepared a report following its

investigation of the complaint;

(©) that the Applicant had a conversation with Patrick McIntyre, the
Executive Director of the Sydney Theatre Company, on about 9 or 10
November 2017 during which conversation the Applicant was told that
a complaint had been made of inappropriate conduct but he was not
told specific information regarding the nature of the complaint;

(d) that the Applicant had harassed the Complainant throughout the
production of King Lear but that the alleged genital touching had only

occurred during the final week of the production;

(e) that another board member of the Sydney Theatre Company had

confirmed that the incident had occurred;

(el) that the complaint made was about sexual harassment by the
Applicant;

(f) that other members of the Sydney Theatre Company were aware of
the Applicant’s conduct and felt strongly about it;

(@) that further similar complaints have been made to the Sydney Theatre
Company about the Applicant’s conduct;

(h) that the Sydney Theatre Company had changed its HR policies and
practices as a result of the complaint against the Applicant;

(i) that the Sydney Theatre Company had vowed to never work with the
Applicant again;

6)) that Meyne Wyatt had published a Facebook post which stated “1 was
in the show, I believe whoever has come forward. It's time for Sydney
Theatre Company and the industry in Australia and worldwide to make
a stand on this behaviour!!! It's been going on for far too long! And

this culture of protecting people in power has to stop”;
AUSTRALIA\JAMH\250198393.02
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(k) that Meyne Wyatt had worked on the production of King Lear;

0 that Brandon McClelland had published a Tweet which stated “It wasn't
a misunderstanding. It wasn't a joke”;

(m) that Brandon McClelland had worked alongside the Complainant;

(n that Brandon McClelland was at the time working on the Sydney
Theatre Company’s production of The Three Sisters;

(0) that the Applicant had been told by Mr McIntyre the identity of the
Complainant;

(p) that the STC stood by the Complainant’s claims;

(@) the background information about Meyne Wyatt in paragraphs 13 to 15
of Schedule C;

() the background information ahout Brandon McClelland in paragraphs
16 to 18 of Schedule C;

(s) that Brandon McClelland’s tweet was reposted by several other Sydney

actors;

) the statement from the Applicant’s management referred to in

paragraphs 31 to 41 of Schedule C:

(v) the statements made by Patrick McIntyre in paragraphs 1 to 8 of the

second page of Schedule C:

(v) the preliminary findings of an Actors Equity survey referred to in

paragraph 9 of the second paage of Schedule C:

(w) the matters relating to Kevin Spacey in paragraphs 10 and 11 of the

second page of Schedule C:

(x) a statement issued by the STC on 30 November 2017 which contained
the information set out at paragraphs 13, 14 and 15 of the third page
of Schedule C;

(y) that executives at the STC said that they wholehearted!y believed the

claims of the Complainant and one of them said the words set out at
paraagraphs 21 to 23 of the third page of Schedule C:

(2) that a high-profile actor came forward to support the complainant.
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36.7A the sources of the information set out in the preceding paragraph were:

(a)

(b)

(c)

(d)

(e)

As to the information set out in sub-paragraphs 36.7(b), (c), (d), (f),
and (i),_(p) and (y), a confidential source connected with the Sydney
Theatre Company (Confidential Source 2);

As to the information set out in sub-paragraphs 36.7(c), (h) ard-(i),
(0), (p). (u), (x) and (vy), a-cenfidential-Source-connected-with-the
Sydney Theatre Company {Cenfidential-Seurce-3)-executive director,
Patrick Mclntyre;

As to the information set out in sub-paragraph 36.7(c)_and (p),
Confidential Source 12;

As to the information set out in sub-paragraphs 36.7(e) and (f), a
confidential source connected with the Sydney Theatre Company
(Confidential Source 34);

As to the information set out in sub-paragraphs 36.7(el), (f) and (g),
an email received by the Respondents on 30 November 2017 by a

person claiming to have direct knowledge of the particular case;

(9)

(h)

)

(k)

Company-exceutive-directerPatrek-Melntyrer

As to the information set out in sub-paragraph 36.7(j)_and (2), the

Facebook page of Meyne Wyatt;

As to the information set out in sub-paragraph 36.7(k), the information
page relating to the Production that was at the time available on the
website of the Sydney Theatre Company;

As to the information set out in sub-paragraph 36.7(!)_and (s), the
Twitter feed of Brandon McClelland and others reposting his tweets;

As to the information set out in sub-paragraphs 36.7(m) and (n),
information available on the internet in relation to the Sydney Theatre

Company’s production of The Three Sisters;

As to the information set out in sub-paragraphs 36.7(q) and (r) the

information that was available on the internet through searches

conducted by the Second Respondent:
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Q) As to the information set out in sub-paragraph 36.7(t), the Applicant,
through his agent Ann-Churchill-Brown of Shanahan Management;

(m)  As to the information set out in sub-paragraph 36.7(v), searches
conducted of the First Respondent's news archive service, CHP, and
searches conducted by the Second Respondent of the Internet
including other major news websites;

(n) As to the information set out in sub-paragraph (w), the background

knowledge of the Second Respondent, searches conducted by the

Second Respondent of the First Respondent's news archive service,

CHP, and searches conducted by the Second Respondent of the
Internet including other major news websites;

36.7B The information set out in sub-paragraphs 36.7(a), (c), (f) and (h) to (z) was
included in the third matter complained of.

36.7C The information set out in sub-paragraph 36.7(b), (d), {e), (e1) and (g) was
not included in the third matter complained of.

36.8 the Respondents were reasonably satisfied about the sources of the
information in the matters complained of and the integrity, authenticity and

accuracy of those sources;

Belief in truth and accuracy of the publication - (section 30(3)(i))

36.9 the Respondents believed what it published specificaliy-the-matterssetout
-paragraphs36-9A-and-36-0E-belew; to be true;
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Steps taken to verify the information in the matters complained of - section 30(3)(i)

36.10A prior to publishing the second matter complained the Second Respondent
read the content of the second mater complained of, including the headline,
to Katherine Stevenson of the Sydney Theatre Company for the purpose of it
being relayed to the Complainant. Neither Ms Stevenson, nor the
Complainant, informed the Respondents that anything in the article was

inaccurate;

36.11 the Respondents took other steps to verify the information in the matters
complained of;

Section 30(3)(d)

36.11A the Respondents were reasonably satisfied as to the fairness of the language

and the manner in which the matters complained of were composed; f/moved
from 36.10

36.11B the Respondents made clear_ in each matter complained of that the

allegations referred to in each matter complained of were unproven; fmoved
from 36.15

36.12 the Respondents took reasonable care to distinguish in each matter
complained of, and each matter complained of did in fact reasonably

distinguish, between suspicions, allegations and proven facts;
Contact with the Applicant and publishing his side of the story - section 30(3)(h

36.12A Prior to the publication of the first and second matters complained of the
Respondents contacted the Applicant, through his agent Ann-Churchill-Brown

of Shanahan Management, by sending an email which:

(a) indicated that the enquiry related to a story running in The Daily
Telegraph the next day;
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(b) indicated that the Second Respondent had been investigating an
alleged incident of abuse by the Applicant during his time working on
the Production;

() set out the content of a statement from the Sydney Theatre Company;
(d) identified the Complainant;

(e) provided the Respondents’ understanding of the Complainant’s

complaint;
() indicated that the Respondents would not be naming the Complainant;

(9) indicated the story was part of a broader investigation into a number of
high profile people in the entertainment industry; and

(h) requested an official response on behalif of the Applicant as soon as

possible;

36.13 the Respondents, in the second matter complained of, reported the
Applicant’s side of the story by publishing that:

(a) the Applicant "denies 'inappropriate behaviour' during Sydney stage
show" (Schedule B, page 1, sub-headline);

(b) the Applicant "denies complaint made in Sydney Theatre Shakespeare
production” (Schedule B, pages 4 and 5, graphic at top of page);

(©) the Applicant "vigorously denied the claims" (Schedule B, page 1,
paragraph 2);

(d) the Applicant "vigorously denies the allegations and says the [Sydney
Theatre Company] never told him of any allegations of wrong doing”

(Schedule B, page 4, paragraph 2);
(e) the Applicant's lawyers had said that:

() the Applicant had "not been approached by the Sydney
Theatre Company, the alleged complainant nor any
representative of either" (Schedule B, page 1, paragraph 3
and Schedule B, page 4, paragraph 11);

(ii) the Applicant had not "been informed of the nature of the
complaint and what it involves" (Schedule B, page 1,
paragraph 3 and Schedule B, page 4, paragraph 12);
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(iii) the Applicant had not "been involved with the Sydney Theatre
Company or its representatives for a period of more than 22
months" (Schedule B, page 4, paragraph 13);

(iv) "if such a statement has been issued by the STC it is both
irresponsible and highly damaging” (Schedule B, page 1,
paragraph 4 and Schedule B, page 4, paragraph 14);

(v) the Applicant "had never been involved in any 'inappropriate
behaviour' and that his ‘'regard, actions and treatment of all
people he has worked with has been impeccable beyond
reproach™ (Schedule B, page 4, paragraph 10);

(vi) "[the First Respondent’s] understanding of what has occurred
is, with the greatest respect, simply fishing and unfounded. It
does not warrant comment except to say that it is false and
untrue (Schedule B, page 4, paragraph 15 and page 5,
paragraphs 2 and 4);

36.14 The Respondents, in the third matter complained of, reported the Applicant’s

side of the story by publishing:

(a)

(b)

(c)

(d)

(e)

that the Applicant "denies 'touching™ (Schedule C, page 1, sub-

headline);

that the Applicant was continuing to "vehemently deny” the claims that
he inappropriately touched a cast member during the production of
King Lear (Schedule C, page 1, paragraph 2 and page 4, paragraphs 4
and 20);

a statement made by the Applicant the previous day in relation to the
allegations referred to in the article (Schedule C, page 4, paragraphs
28-30 and page 5, paragraphs 1 and 3-5);

a statement made by the Applicant's solicitor on behalf of the Applicant
in relation to the allegations referred to in the article (Schedule C, page
5, paragraphs 6-9);

a statement made by the Applicant's management on behalf of the
Applicant in relation to the allegations referred to in the article

(Schedule C, page 4, paragraphs 31-41);
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MITIGATION OF DAMAGES

37. If (which is denied) the Applicant suffered any damage as a result of the publication

of the matters complained of and/or the imputations pleaded in paragraphs 4, 5, 7,

8, 10 and 11 of the Statement of Claim, then the Respondents intend to rely upon

the following facts and matters in mitigation of such damage:

(b)

()

(d)

Date: 2?)'

A ﬂt@;( 2018

the facts, matters and circumstances proven in evidence in support of the
defences pieaded in this Defence;

the circumstances in which it is proved the matters complained of were
published;

the background context to which (ba) to (¢) above comprised.

Y

“Signed by Robe james Todd
Lawyer for the espondents

This pleading was prepared by Robert James Todd and Nicholas James Perkins, lawyers, and

settled by Tom Blackburn SC and Lyndelle Barnett of counsel.
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Certificate of lawyer

I Robert James Todd certify to the Court that, in relation to the defence filed on behalf of
the Respondents, the factual and legal material available to me at present provides a proper

basis for:
(a) each allegation in the pleading; and
(b) each denial in the pleading; and

(c) each non admission in the pleading.

Date: Q_ZSVO( (\@rv:\ 2003

"Signed by Robert James Todd
Lawyer for the Respondents

Nationwide News Pty Limited and Jonathon Moran,

Filed on behalf of Respondents
Prepared by Robert Todd / Nicholas Perkins
Law firm Ashurst Australia
Tel  +61 2 9258 6000 Fax  +61292586999
Email rgl_)_ér]tl_._gpdd@ash_ur_g_._com / nicholas. perkins@ashurst.com - -
Address for service Level 11, 5 Martin Place, Sydney NSW 2000 -

DX 388 Sydney B _ .
AUSTRALIA\JAMH\250198393.02 [Form approved 01/08/2011]
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Our Ref: NWP:JJM:687924

22 May 2018

Mr Robert Todd

Ashurst Australia

Level 11, 5 Martin Place
SYDNEY NSW 2000

Email: robert.todd@ashurst.com

This document, including any attachments, may contain privileged and confidential information intended only for
i the addressee named above. If you are not the intended recipient please notify us. Any unauthorised use, I

distribution or reproduction of the content of this document is expressly forbidden. J

Dear Sir,

Geoffrey Roy Rush v Nationwide News Pty Ltd & Anor
Federal Court of Australia Proceedings: NSD2179/2017

1.

We refer to our client's claim for "special damages" at paragraphs 12(l) to (o) of the
Statement of Claim.

We refer also to paragraph 23 of our letter of 16 January 2018, in which we wrote:

We will write to you separately about our client's claim for special damages. We
are not in a position to provide those particulars at this time.

We now provide further and better particulars in that regard.

The Applicant has over the last several decades, as one of Australia's most prominent
and well-respected actors, received a substantial income from his appearances in films,
television shows, and theatre. That income has been significantly reduced - and, the

Applicant fears, will continue indefinitely to be reduced - as a result of the publication of
the matters complained of.

As a result of the publication of the matters complained of, the Applicant has suffered:

(a) anxiety, embarrassment, hurt, and the other "tremendous emotional and social
hardship" set out in the affidavit of Nicholas Pullen sworn on 9 April 2018;

b) ongoing injury to his reputation, including his reputation as an actor in Australia
and worldwide;

(c) a loss in his earning capacity;

(d) a general loss of business and custom.

Doc ID 558847483/v1
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10.

As a direct result of the conduct of the Respondents, he has not done any work since
publication of the matters complained of.

The publication of the matters complained of has therefore inflicted significant (and
ongoing) economic loss on the Applicant.

For example, the Applicant had (prior to publication of the matters complained of) been
offered work doing a voice-over in an Australian documentary, for which he was to be
paid approximately $30,000.00. That offer was revoked in April 2018. The explanation
provided on behalf of the film-makers included:

Our distributors for the film contacted us the other day and say that they think
that Geoffrey situation, while unresolved, is currently an issue for them. Its very
troubling...All news is global as we know and it has come to our distributors’
attention and they have reacted.

[sic]

Our client intends, in support of his claim for special damages, to serve an expert report
from a forensic accountant. We expect it to be served prior to 4.00pm on 15 June 2018,
pursuant to the orders made by Justice Wigney on 20 April 2018 in relation to evidence.

We anticipate that the documents upon which that report will be based will be provided
to your clients in response to category 1 of your clients’' categories of discovery. The
verified list of documents will be served in accordance with the Court orders on 25 May
2018. If more material becomes available going to the issue of damages, we will
provide ongoing discovery as and when that material comes to light.

Yours faithfully,

AL

Nicholas Pullen Jeremy Marel

Partner Associate

HWL Ebsworth Lawyers HWL Ebsworth Lawyers
+61 3 8644 3408 +61 2 9334 8705
npullen@hwle.com.au jmarel@hwle.com.au
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NOTICE OF FILING

This document was lodged electronically in the FEDERAL COURT OF AUSTRALIA (FCA) on
3/07/2018 10:51:42 AM AEST and has been accepted for filing under the Court’s Rules. Details of
filing follow and important additional information about these are set out below.

Details of Filing

Document Lodged: Reply - Form 34 - Rule 16.33

File Number: NSD2179/2017

File Title: GEOFFREY ROY RUSH v NATIONWIDE NEWS PTY LIMITED &
ANOR

Registry: NEW SOUTH WALES REGISTRY - FEDERAL COURT OF
AUSTRALIA

>,
A £ Sﬂ =

Dated: 3/07/2018 10:51:46 AM AEST Registrar
Important Information

As required by the Court’s Rules, this Notice has been inserted as the first page of the document which
has been accepted for electronic filing. It is now taken to be part of that document for the purposes of
the proceeding in the Court and contains important information for all parties to that proceeding. It
must be included in the document served on each of those parties.

The date and time of lodgment also shown above are the date and time that the document was received
by the Court. Under the Court’s Rules the date of filing of the document is the day it was lodged (if
that is a business day for the Registry which accepts it and the document was received by 4.30 pm local
time at that Registry) or otherwise the next working day for that Registry.
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Form 34
Rule 16.33

AMENDED REPLY

NSD2179/2017

Federal Court of Australia

District Registry: New South Wales

Division: General

GEOFFREY ROY RUSH

Applicant

NATIONWIDE NEWS PTY LIMITED

First Respondent

JONATHON MORAN

Second Respondent

The Applicant makes the following assertions:

1. Save and except insofar as it contains admissions, the Applicant joins issue
with the Further Amended Defence filed on 20-February 23 April 2018 (the
“‘Defence”).

2. In answer to paragraph 13(b) of the Defence and the particulars appearing in

paragraphs 29 to 36.14 36-15, the Applicant says that the Respondents were
actuated by malice within the meaning of s.30(4) of the Defamation Act 2005
and at common law, in that they published the matters complained of

predominantly for the improper motive of harming the Applicant.
Particulars

(a) The Respondents had no evidence, at the time of publication of the
matters complained of, that the Applicant had engaged in any

misconduct of a sexual nature during the production of King Lear.

(b) The Respondents had not received, at the time of publication of the
matters complained of, any information from any source who had direct

Doc ID 566917283/v1
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(c)

(d)

(e)

(f)

(9)

Doc ID 566917283/v1

knowledge of any misconduct on the part of the Applicant of a sexual

nature during the production of King Lear.

Prior to the publication of the first and second matters complained of, the
Respondents had no information that the Applicant had actually
engaged in inappropriate conduct, only that it had been alleged that he

had done so.

The Respondents did not speak to the Complainant prior to publishing
the matters complained of in order to check the accuracy of the
allegations of sexual misconduct that they intended to make against the

Applicant.

The Respondents allege, in paragraph 29 of the Defence, that the public
interest in the matters complained of was as a result of “widespread
reporting” of “allegations of sexual misconduct, bullying and harassment
in the entertainment industry” and they then name a number of
celebrities accused of misconduct of a sexual nature and allege that the

matters complained of were published in that background context.

The Respondents directly accused the Applicant of misconduct of a
sexual nature by calling him “King Leer” on the front page on
30 November 2017 and by making imputations 4(b), 5(a), 5(b), 7(a),
7(b), 7(c), 8(a), 8(b), 8(c), 10(a), 10(b), 10(c), 10(e), 11(a), 11(b), 11(c)
and 11(e) pleaded in the Statement of Claim.

Despite the statements made in Court on behalf of the Respondents on
8 February 2018 (that "the articles did not make any allegation that Mr
Rush had engaged in inappropriate behaviour of a sexual nature" and,
further, that "[the articles] dont make any allegation of sexual
impropriety"), the First Respondent nonetheless reported the Court
proceedings in The Australian on 8 February 2018 under the headline
“Geoffrey Rush secures interim order to gag The Daily Telegraph’s
evidence”, as follows: “Mr Rush sued Nationwide News, publisher of The
Daily Telegraph, in December after it published a story detailing an
investigation into the actor by the Sydney Theatre Company over

alleged sexual misconduct...”.
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(i)

Doc ID 566917283/v1

The assertions in Court, referred to at paragraph (2)(g), above, that the

allegations against the Applicant in the matters complained of were not

of a sexual nature, were false.

The Respondents engaged in a campaign against the Applicant in which

they have repeatedly made allegations of misconduct of a sexual nature

- namely:

(i)

(i)
(iif)

(iv)

(v)

First and second matters complained of published on
30 November 2017,

Third matter complained of published on 1 December 2017;

Article in the Sunday Telegraph published on 3 December 2017,

entitled "Rush quits arts academy”, in which it was alleged that:

(A)  The accusations against the Applicant were said to be
"accusations of repeatedly inappropriately touching a cast
member during The Sydney Theatre Company's stage
production of King Lear, which ran from November 2015

to January 2016"; and

(B) "It is understood the alleged incidents at times occurred in

full view of the audience in the Roslyn Packer Theatre",

Article in the Daily Telegraph published on 4 December 2017,
entitled "Ugly Open Secret Is Centre Stage", in which the
Applicant is named, and a photograph of the Applicant is
published, alongside comments made by actor Yael Stone in
relation to the #metoo movement, including the following
comments: "The scale of this unspoken culture, and the abuse of
power manifested in sexual aggression, shouldn't really come as
a surprise...Now we are discovering that this culture also exists
in Australia, the truth is hitting home, and it hurts™,

Article published on the Daily Telegraph website on 5 December
2017, authored by Karlie Rutherford and Kris Crane, entitled
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(vi)

(vii)

(viii)

"AACTA Awards: Stars of stage and screen urge industry to

tackle cancer of sexual harassment", in which:

(A) A prominent photograph of the Applicant was published
immediately above the following words: "This year's event
has been overshadowed by a series of sexual
harassment and bullying allegations levelled at some of
entertainment's biggest stars following Hollywood's earth-
shaking Harvey Weinstein scandal";

(B) A paragraph referring to the Applicant having been
"accused of 'inappropriate behaviour' towards a female
co-star" was published immediately above the following
words: "TV presenter Don Burke is also facing allegations
he denies and dozens of other well-known figures are

expected to be accused of misconduct”,

(C) The article concluded with the following words: "A poll
released last month by WIFT revealed 58 per cent of
respondents have experienced sexual harassment in the

workplace™,

Article in the Daily Telegraph published on 5 December 2017,
authored by Karlie Rutherford and Kris Crane, entitled "Stars of
stage and screen urge industry to tackle cancer of harassment",
which is in the same terms, or substantially the same terms, as

the article referred to at paragraph 2(i)(v), above;

Article in the Daily Telegraph published on 5 December 2017,
authored by Jack Houghton, entitled "Rush just playful: Director”,
which appears immediately above another article entitled

"Spacey was sex suspect”;

Article in the Daily Telegraph published on 5 December 2017,
authored by Alison Stephenson and Kris Crane, entitled "'Brave

women win praise at glam awards", which:
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(ix)

(xi)

(A) Commences with the following words: "Women speaking
out against abuse and harassment in the entertainment
industry were last night hailed as 'pioneers’, while two

more big names revealed they had also been victims",

(B) Refers to the Applicant in the same paragraph as Don
Burke, as follows: "The industry is reeling after allegations
against former AACTA president Geoffrey Rush, who
stood down after being accused of ‘inappropriate
behaviour' towards a female co-star during a production of
King Lear - a claim he strongly denies. And TV presenter
Don Burke is facing multiple allegations, which he also

denies";

Article in The Australian published on 9 December 2017,
authored by Rosemary Neill, entitled "Celluloid Ceiling", which
includes the following words: "Now, however, the tsunami of
sexual harassment, assault and inappropriate behaviour
allegations is engulfing some of the arts and screen industry's
most powerful men, including Australia's Don Burke and Geoffrey

Rush, who have both firmly denied the claims of misconduct™,

Article in The Australian published on 8 February 2018, authored
by Dana McCauley, entitled "Geoffrey Rush secures interim order
to gag The Daily Telegraph's evidence", which includes the
following words: “Mr Rush sued Nationwide News, publisher of
The Daily Telegraph, in December after it published a story
detailing an investigation into the actor by the Sydney Theatre

Company over alleged sexual misconduct...”;

Article in the Daily Telegraph in hardcopy (on the front page and
on pages 6 and 7) and online published on 20 February 2018,
entitled “STOP DOING IT’, which purported to be a Court report
of the Applicant’s strike out application that was heard on 19
February 2018 but was misleading and sensational and reported
aliegations in the Amended Defence as though they were fact;
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(xii)

(xii)

(xiv)

(xv)

Article in The Australian in hardcopy (on the front page and on
page 2) and online published on 20 February 2018, entitied
“‘Actress at heart of case against Rush revealed’, which
purported to be a Court report of the Applicant’'s strike out
application that was heard on 19 February 2018 but was
misleading and sensaticnal and reported allegations in the

Amended Defence as though they were fact;

Article in The Courier Mail in hardcopy (on page 9) and online
published on 20 February 2018, entitted "'STOP DOING IT' -
Actress tells King Lear to 'f--off in toilet, court told", which
purported to be a Court report of the Applicant's strike out
application that was heard on 19 February 2018 but was
misleading and sensational and reported allegations in the

Amended Defence as though they were fact; and

Article in The Herald Sun in hardcopy (on page 5) and online
published on 20 February 2018, entitled "Court hears that actress
repeatedly asked Geoffrey Rush to...STOP DOING IT", which
purported to be a Court report of the Applicant’'s strike out
application that was heard on 19 February 2018 but was
misleading and sensational and reported allegations in the
Amended Defence as though they were fact.

Article in The Australian published on 19 March 2018, authored
by Stephen Brook, entitled "The Diary", which includes the

following words:

[Tlhe Telegraph's amended defence documents, which
were at one point suppressed, include allegations Rush
inappropriately touched Eryn Jean Norvill while they were
on stage in a Sydney Theatre Company production of
King Lear. Rush strenuously denies the allegations. The
newspaper's particulars of qualified privilege claim Norvill
complained to the STC that Rush ‘had touched her
genitals during the production of King Lear without her
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consent'. Rush denies this claim and the actor said it had

not been raised with him by the complaint or the STC.

The First Respondent published the matters complained of despite an
email on or about 29 November 2017 from the Deputy Editor of the
Herald Sun, a newspaper owned by its related entity and which shares
content with the First Respondent, that warned against publication of the

matters complained of, in the following terms:
IMPORTANT NOTICE FOR ALL STAFF
Do not retweet or post any articles regarding GEOFFREY RUSH.

The First Respondent also published the matters complained of despite
a text message on or about 29 November 2017 from a Herald Sun
staffer, which warned that publication of the matters complained of

would be "highly libellous", and which was in the following terms:

...please under no circumstances retweet/share/like/report any
stories about Geoffrey Rush on social media etc until further

notice. The Tele are running with a yarn which is highly libellous.

The first time that the Respondents approached the Applicant for
comment, in relation to the first and second matters complained of, was
by an email from the Second Respondent at 5:06pm on 29 November
2017 to the Applicant’s agent, the evening before the publication of the
first and second matters complained of, and in that approach the
Respondents asserted that the investigation was “part of a broader
investigation into a number of high profile people in the entertainment
industry in the wake of the Don Burke sandal, and previously the Harvey

Weinstein allegations.”

The Respondents did not put to the Applicant, prior to the publication of
the first and second matters complained of, that they intended to refer to
him as “King Leer’, or as a person who had engaged in “Bard
behaviour’, or that they intended to publish the first and second matters
complained of which made the imputations pleaded in paragraphs 4, 5, 7
and 8 of the Statement of Claim despite being in a position to read the
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entire article, including the headline, to a representative of the Sydney

Theatre Company prior to publication.

The Respondents published, in the matters complained of, the content of
an email from the solicitor for the Applicant, Nicholas Pullen, dated
29 November 2017, which was marked “NOT FOR PUBLICATION'.

The first time that the Respondents approached the Applicant for a
comment about the third matter complained of was at 6:20pm on
30 November 2017 by an email from the Second Respondent to the
Applicant’'s agent, the evening before the third matter complained of was

published on the front page.

The First Respondent has maintained the republication of the second
and third matters complained of on its websites, despite the filing of its
Defence on 1 February 2018 and despite serving an Amended Defence
on 15 February 2018 in which it did not allege that any of the imputations

of sexual misconduct were substantially true.

The First Respondent has maintained the accuracy generally of the
content of the second and third matters complained of in an article in the
Daily Telegraph published on 9 December 2017, authored by Matthew

Benns, entitled "Hurt actor takes action", in which it is stated:

The Daily Telegraph stands by its reporting of the complaint
made against Rush during his last stint at the STC for the

production of King Lear.

Editor Christopher Dore said the newspaper would defend its

accurate reporting in court.
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‘The Daily Telegraph accurately reported the Sydney Theatre
Company received a complaint alleging that Mr Geoffrey Rush
had engaged in appropriate behaviour’, Mr Dore said. 'We will

defend our position in court'.

The First Respondent has continued to maintain that its conduct, in

publishing the first, second and third matters complained of, was

reasonable, including by:

(i)

(i)

(iif)

(iv)

On 9 December 2017, making the comments referred to at

paragraph (2)(q), above;

On 1 February 2018, filing a Defence which included, at
paragraph 36, an assertion that "[tlhe Respondents’ conduct in
publishing the matters complained of was reasonable in the

circumstances";

On 15 February 2018, serving an Amended Defence (which was
subsequently filed on 20 February 2018) which repeated
paragraph 36 of the previous iteration of the Defence (as referred

to at paragraph (2)(r)ii}, above);

On 20 February 2018, issuing a statement from Chris Dore,
Editor, which included that "The Daily Telegraph considers that
its conduct in publishing the articles...was reasonable”.

Even after the decision of Justice Wigney, handed down on 20 March

2018, the Respondents have continued to repeat the allegations which

were struck out by Justice Wigney, namely:

(i)

An article published online on "news.com.au", on 20 March 2018,
entitted "Daily Telegraph's defamation defence removed in
Geoffrey Rush case", in which it was stated, among other things:

(A)  That the matters complained of alleged that the Applicant
"behaved inappropriately to a colleague during a Sydney

Theatre Company production of King Lear in 2015";
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(B) That the Respondents' Defence "alleges Rush touched
co-star Eryn Jean Norvill in a way that made her feel
uncomfortable on five separate occasions during the final
week of the production” - with the use of the present tense
"alleges" implying that the allegation had survived the
Applicant's strike-out applications and was still included

as part of the Respondents' Defence;

(C) That "Rush is also accused of following his co-star into
the women's toilet and standing outside her cubicle until
she told him to 'f*** off at a party to celebrate the end of
the production"” - with the use of the present tense
"is...accused" implying that the allegation had survived
the Applicant's strike-out applications and was still

included as part of the Respondents' Defence; and

(D) That "The Telegraph can no longer seek to prove it
substantially true that Rush engaged in scandalously

inappropriate behaviour”.

(i) An article published on page 12 of The Daily Telegraph, on 21
March 2018, entitled "Rush case to head for trial", in which it was
stated, among other things, that: "The Telegraph was seeking to
prove that Mr Rush, 66, touched his co-star Eryn Jean Norvill in
an inappropriate manner while he carried her on stage as she

simulated the lifeless body of King Lear's daughter Cordelia".

(i)  An article published in The Australian, on 21 March 2018, entitled
"Rush defamation case: truth defence rejected”, in which it was

stated, among other things:

(A) That the Respondents' Defence “claimed the
inappropriate’ touching occurred during the production's
final five nights, when Rush carried her lifeless body

across the stage"; and

Page 10
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(B) That the Respondents' Defence "also claimed that at a
closing-night cast party, Rush entered the women's toilets
and 'stood outside a cubicle' occupied by Norvill. The
actress told him to 'f..k off, the document stated, and he
feft".

On 29 November 2017, prior to the publication of the matters

complained of, the Respondents were put on notice by the Sydney

Theatre Company (STC) that the alleged complainant was distressed

and extremely fragile and that the STC took the view that it was the

complainant's story to tell and that she should have the right to tell it at a

time of her choosing and on her own terms. Notwithstanding that, the

Respondents still published the matters complained of on 30 November

2017 and 1 December 2017, because they were motivated to harm the

Applicant rather than to support the alleged complainant.

On 30 November 2017, prior to the publication of the third matter

complained of, the Respondents received from the STC a further written

statement in which it stated the complaint was made to the STC, not by

the STC, and was not a conclusion of impropriety. Notwithstanding that,

the Respondents elected not to publish that part of the statement, and

instead included in the third matter complained of an allegation that " Two

STC sources said the company stood by her claims".

By 30 November 2017, prior to the publication of the third matter

complained of, the Respondents were aware that Brandon McClelland's

tweet was not directly related to the Applicant and that Mr McClelland

was not able to comment on the alleged complaint made to the STC

because he did not have any intimate or first-hand knowledge regarding

the production of King Lear. Notwithstanding that, the Respondents

quoted from Mr McCleliand's tweet in the third matter complained of and

misrepresented that he was publicly expressing his support of the

allegations made against the Applicant.

The Respondents redacted the Facebook post of Meyne Wyatt in the

third matter complained of and misrepresented it to be a comment about

the allegations against the Applicant when it was more likely a generic
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comment about the entertainment industry worldwide. The Respondents
then published the Facebook post and Mr Wyatt's photograph on the
front page of the third matter complained of, representing that he was

ersonally taking a stand aqainst the Applicant, in circumstances where
the Respondents did not even speak to Mr Wyatt befere doing so.

Date: 27 June 2018

7/

Signed-by Nicholas Pullen

Solicitor for the Applicant

This pleading was prepared by Nicholas Pullen and Jeremy Marel, Solicitors, and Sue

Chrysanthou, Barrister.
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Certificate of lawyer

I Nicholas Pullen certify to the Court that, in relation to the Amended Reply filed on
behaif of the Applicant, the factual and legal material available to me at present
provides a proper basis for:

(a) each allegation in the pleading; and

(b) each denial in the pleading; and

(c) each non admission in the pleading.

Date: 27 June 2018

A

Signed-by Nicholas Pullen
Lawyer for the Applicant
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NOTICE OF FILING

This document was lodged electronically in the FEDERAL COURT OF AUSTRALIA (FCA) on
9/08/2018 2:37:52 PM AEST and has been accepted for filing under the Court’s Rules. Details of
filing follow and important additional information about these are set out below.

Details of Filing

Document Lodged: Defence - Form 33 - Rule 16.32

File Number: NSD2179/2017

File Title: GEOFFREY ROY RUSH v NATIONWIDE NEWS PTY LIMITED &
ANOR

Registry: NEW SOUTH WALES REGISTRY - FEDERAL COURT OF
AUSTRALIA

)
7 ) ot © L Sﬂ e

Dated: 10/08/2018 10:15:52 AM AEST Registrar
Important Information

As required by the Court’s Rules, this Notice has been inserted as the first page of the document which
has been accepted for electronic filing. It is now taken to be part of that document for the purposes of
the proceeding in the Court and contains important information for all parties to that proceeding. It
must be included in the document served on each of those parties.

The date and time of lodgment also shown above are the date and time that the document was received
by the Court. Under the Court’s Rules the date of filing of the document is the day it was lodged (if
that is a business day for the Registry which accepts it and the document was received by 4.30 pm local
time at that Registry) or otherwise the next working day for that Registry.

SECOND FURTHER AMENDED DEFENCE
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Form 33
Rule 16.32

Filed pursuant to leave granted by Wigney J on 9 August 2018

No. NSD2179 of 2017

Federal Court of Australia
District Registry: New South Wales

Division: General

Geoffrey Roy Rush
Applicant

Nationwide News Pty Limited and another

Respondents

The Respondents rely upon the following facts and assertions in answer to the Statement of
Claim filed by the Applicant on 8 December 2017 (the Statement of Claim):

1. The First Respondent admits paragraph 1 of the Statement of Claim.
2. The Second Respondent admits paragraph 2 of the Statement of Claim.
3. As to paragraph 3 of the Statement of Claim, the First Respondent:

(a) admits that on or about 30 November 2017 it published in New South Wales
the words contained in Schedule A of the Statement of Claim (the first

matter complained of);

(b) denies that it published the first matter complained of in any other State or

Territory of Australia other than New South Wales; and
(c) otherwise denies the allegations contained in that paragraph.

4, As to paragraph 4 of the Statement of Claim, the Respondents deny that the first

matter complained of, in its natural and ordinary meaning or otherwise:

(a) was reasonably capable of conveying, or in fact conveyed, any of the

imputations set out in paragraph 4 of the Statement of Claim; or

Nationwide News Pty Limited and Jonathon Moran,

Filed on behalf of Respondents

Prepared by Robert Todd / Nicholas Perkins

Law firm Ashurst Australia N N

Tel S Fax  +61292586999
Email m / nicholas perkins@ashurst.com R
Address for service Level 11, 5 Martin Place, Sydney NSW 2000



(b) was reasonably capable of being, or was in fact, defamatory of the Applicant,
in the sense alleged in the imputations set out in paragraph 4 of the

Statement of Claim or any nuance thereof.

As to paragraph 5 of the Statement of Claim, the Respondents deny that the first
matter complained of, with the aid of the extrinsic facts particularised at paragraph
5, or otherwise:

(a) was reasonably capable of conveying, or in fact conveyed, any of the

imputations set out in paragraph 5 of the Statement of Claim; or

(b) was reasonably capable of being, or was in fact, defamatory of the Applicant,
in the sense alleged in the imputations set out in paragraph 5 of the

Statement of Claim or any nuance thereof.
As to paragraph 6 of the Statement of Claim:

(a) the First Respondent admits that on or about 30 November 2017 it published
the material contained in Schedule B of the Statement of Claim (the second

matter complained of);
(b) the Second Respondent:

(i) admits that he was the author of the material set out in paragraphs 1-4
of page 1, paragraphs 1-15 of page 4 and paragraphs 4-9 of page 5 of
the second matter complained of;

(ii) denies that he wrote or published the material set out in paragraphs 1-3
and 10-16 of page 5 of the second matter complained of or any other
material contained in Schedule B including the headlines, sub-headlines

and captions in the second matter complained of; and
(¢) the Respondents otherwise deny the allegations contained in that paragraph.

In relation to paragraph 7 of the Statement of Claim, the Respondents deny that the

second matter complained of, in its natural and ordinary meaning or otherwise:

(a) was reasonably capable of conveying, or in fact conveyed, any of the

imputations set out in paragraph 7 of the Statement of Claim; or

(b) was reasonably capable of being, or was in fact, defamatory of the Applicant,
in the sense alleged in the imputations set out in paragraph 7 of the

Statement of Claim or any nuance thereof.
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In relation to paragraph 8 of the Statement of Claim, the Respondents deny that the
second matter complained of, with the aid of the extrinsic facts particularised at

paragraph 8, or otherwise:

(a) was reasonably capable of conveying, or in fact conveyed, any of the

imputations set out in paragraph 8 of the Statement of Claim; or

(b) was reasonably capable of being, or was in fact, defamatory of the Applicant,
in the sense alleged in the imputations set out in paragraph 8 of the

Statement of Claim or any nuance thereof.
As to paragraph 9 of the Statement of Claim:

(a) the First Respondent admits that on or about 1 December 2017 it published
the material set out in Schedule C of the Statement of Claim (the third

matter complained of);
(b) the Second Respondent:

) admits that he was the author of the material set out in paragraphs 1-5
of page 1, paragraphs 1-11 and 19-30 of page 4 and paragraphs 3-24
of page 5 of the third matter complained of;

(ii) denies that he wrote or published the material set out in paragraphs 12-
18 and 31-41 of page 4 and paragraphs 1-2 of page 5 of the third
matter complained of or any other material contained in Schedule C
including the headlines, sub-headlines and captions in the third matter

complained of; and
(¢) the Respondents otherwise deny the allegations contained in that paragraph.

In relation to paragraph 10 of the Statement of Claim, the Respondents deny that

the third matter complained of, in its natural and ordinary meaning or otherwise:

(a) was reasonably capable of conveying, or in fact conveyed, any of the

imputations set out in paragraph 10 of the Statement of Claim; or

(b) was reasonably capable of being, or was in fact, defamatory of the Applicant,
in the sense alleged in the imputations set out in paragraph 10 of the

Statement of Claim or any nuance thereof.
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12.

13:

In relation to paragraph 11 of the Statement of Claim, the Respondents deny that
the third matter complained of, with the aid of the extrinsic facts particularised at

paragraph 11, or otherwise:

(a) was reasonably capable of conveying, or in fact conveyed, any of the

imputations set out in paragraph 11 of the Statement of Claim; or

(b) was reasonably capable of being, or was in fact, defamatory of the Applicant,
in the sense alleged in the imputations set out in paragraph 11 of the

Statement of Claim or any nuance thereof.

The Respondents deny paragraph 12 of the Statement of Claim.

DEFENCES

Further and in the alternative, the Respondents say that insofar as, and to the
extent that, it may be found that the first matter complained of, the second matter
complained of and/or the third matter complained of (collectively, the matters
complained of) were published of and concerning the Applicant and to be
defamatory of him in their natural and ordinary meaning, or to be defamatory of
him with the aid of extrinsic facts, or as bearing one or more of the imputations in
paragraph 4, paragraph 5, paragraph 7, paragraph 8, paragraph 10 or paragraph 11
of the Statement of Claim (which is denied), but otherwise without admission, the

Respondents rely on the following defences:

(a) Justification - section 25 of the Defamation Act 2005 (NSW)
(Defamation Act)

() Each of the imputations in sub-paragraphs 4(a), 4(b), 5(a), 5(b), 7(a),
Z(b), 7(c), 7(d), 8(a), 8(b), 8(c), 8(d), 10(a), 10(b), 10(c), 10(d

10(e), 10(f), 11(a), 11(b), 11(c), 11(d), 11(e) and 11(f) of the
Statement of Claim are substantially true.
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15,

PARTICULARS

PARTICULARS OF TRUTH

The Applicant is and was at all material times a famous Oscar-winning actor (with

multiple Oscar nominations), including in Hollywood productions, and widely

regarded as an acting legend. In around October 2015, the Applicant began
rehearsals for the Sydney Theatre Company Limited’s (Sydney Theatre Company)

production of the play "King Lear", in which the Applicant played the role of King
Lear (the Production). The role of King Lear's daughter, Cordelia, in the

Production was played by Eryn Jean Norvill (the Complainant).

In around the third week of rehearsals for the Production, from about 26 to 30

October 2015, the Applicant and the Complainant were rehearsing the final scene of

the play, in which Cordelia is dead and King Lear is grieving over her dead body.
During rehearsals, the Applicant crouched down next to the Complainant acting as a

father grieving the loss of his daughter’s life, This scene is not blocked out (which

means that there was no choreography mandated for the scene). Prior to this

occasion when rehearsing this scene the Applicant had usually surveyed the

Complainant’s (as Cordelia’s) dead body and then touched her in the scene on the

face and arm reflective of a grieving father standing over his beloved and dead

daughter. On this occasion the Complainant was lying on the floor on her back and
she had her eyes closed when she heard people watching the rehearsal (which

included members of the cast and the Sydney Theatre Company’s direction team)

laughing. When the Complainant opened her eves she saw the Applicant hovering
his hands over her torso and pretending to caress or stroke her upper torso. The

Applicant then made groping gestures in the air with two cupped hands, which
gestures were intended to simulate and did in fact simulate him groping and

fondling the Complainant’s breasts. In so conducting himself, the Applicant:

15.1 intended to mock the Complainant for his own amusement and that of others
and did in fact so mock her;

15.2 intended to depict himself as engaging in the sexual molestation of the

Complainant whilst she was lying prostrate and therefore vulnerable and did
in fact so depict himself;

15.3 intended to depict the Applicant as a sexual object and did in fact so depict
her;
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16.

15.4 intended to project to members of the cast and to the Sydney Theatre

Company’s direction team that that depiction was a matter of humour and did

in fact project that to them;

15.5 knew that, upon discovering the way in which he had conducted himself, the

Complainant would be uncomfortable and embarrassed and that that

discomfort and embarrassment related to her sexuality and his conduct did in

fact make the Complainant feel uncomfortable and embarrassed in a way

which related to her sexuality;

15.6 engaged in conduct of a kind in which only a pervert would engage:

15.7 engaged in sexually predatory behaviour.

The Applicant’s state of mind as alleged above is to be inferred from the conduct in

which he engaged (as alleged above) in the circumstances in which he engaged in

that conduct (as alleged above). This is also to be inferred from the whole of the
conduct alleged in paragraphs 15, 16, 17, 18, 19, 22 and 23.

During the rehearsal period (from about 12 October 2015 to 23 November 2015),

the Applicant reqularly made comments or jokes about the Complainant or her body

which contained sexual innuendo. This conduct often occurred in the presence of

members of the cast and crew. In so conducting himself, the Applicant:

16.1 intended to mock the Complainant for his own amusement and that of others

and did in fact so mock her;

16.2 intended to depict the Applicant as a sexual object and did in fact so depict

her;

16.3 intended to project to members of the cast and to the Sydney Theatre

Company’s direction team that that depiction was a matter of humour and did
in fact project that to them:

16.4 knew that such conduct would make the Complainant feel uncomfortable and

embarrassed and that that discomfort and embarrassment related to her

sexuality and his conduct did in fact make the Complainant feel uncomfortable

and embarrassed in a way which related to her sexuality;

16.5 engaged in conduct of a kind in which only a pervert would engage.

The Applicant’s state of mind as alleged above is to be inferred from the conduct in
which he engaged (as alleged above) in the circumstances in which he engaged in
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18.

that conduct (as alleged above). This is also to be inferred from the whole of the
conduct alleged in paragraphs 15, 16, 17, 18, 19, 22 and 23.

During rehearsal period the Applicant reqgularly (every few days) make lewd

gestures in the Complainant’s direction. On a number of occasions this comprised

the Applicant looking at the Complainant, sticking his tongue out and licking his lips

and using his hands to grope the air like he was fondling the Complainant’s hips or
breasts. In so conducting himself, the Applicant:

17.1 intended to mock the Complainant for his own amusement and that of others

and did in fact so mock her;

17.2 intended to depict himself as engaging in the sexual molestation of the

Complainant and did in fact so depict himself:

17.3 intended to depict the Applicant as a sexual object and did in fact so depict

her;

17.4 knew that such conduct would make the Complainant feel uncomfortable and

embarrassed and that that discomfort and embarrassment related to her

sexuality and his conduct did in fact make the Complainant feel uncomfortable

and embarrassed in a way which related to her sexuality and in fact made her
feel overwhelmed;

17.5 engaged in conduct of a kind in which only a pervert would engage;

17.6 engaged in sexually predatory behaviour.

The Applicant’s state of mind as alleged above is to be inferred from the conduct in

which he engaged (as alleged above) in the circumstances in which he engaged in

that conduct (as alleged above). This is also to be inferred from the whole of the
conduct alleged in paragraphs 15, 16, 17, 18, 19, 22 and 23.

In around November 2015, in an interview with Elissa Blake of the Sydney Morning

Herald the Applicant described having a “stage-door Johnny crush” on the

Complainant. The phrase “stage-door Johnny” refers to a man who frequents a

theatre for the purpose of courting an actress or chorus girl. In so conducting

himself, the Applicant:

18.1 intended to depict the Applicant as a sexual object rather than as a serious

actress skilled in her craft and did in fact so depict her:
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18.2 knew that such conduct would make the Complainant feel uncomfortable,

embarrassed and compromised and his conduct did in fact make the
Complainant feel uncomfortable, embarrassed and compromised.

The Applicant's state of mind as alleged above is to be inferred from the conduct in
which he engaged (as alleged above) in the circumstances in which he engaged in

that conduct (as alleged above). This is also to be inferred from the whole of the

conduct alleged in paragraphs 15, 16, 17, 18, 19, 22 and 23.

In or around the period from 24 to 27 November 2015, during the performances in

front of an audience before opening night (called previews), the Applicant and the

Complainant were on stage acting the scene in which King Lear grieves over the
body of his dead daughter, Cordelia. During that scene whilst playing dead on
stage, the Applicant departed from the way in which the scene had previously been

performed, in that the Applicant did not touch the Complainant’s hand and face as
had been repeatedly rehearsed but rather the Applicant moved his hand so that it

traced down the Complainant’s torso and across the side of her right breast. In so

conducting himself, the Applicant:

19.1 acted without the consent of the Complainant and knew that to be so;

19.2 knew that, with an audience present, the Complainant could not practicably

do anything to prevent him engaging in such conduct;

19.3 intended to treat the Applicant as a sexual object and did in fact so treat her;

19.4 knew that such conduct would make the Complainant feel uncomfortable and
embarrassed and that that discomfort and embarrassment related to her

sexuality and his conduct did in fact make the Complainant feel uncomfortable

and embarrassed in a way which related to her sexuality;

19.5 knew that his conduct amounted to a violation of the Complainant’s bodily
integrity and sexual autonomy, as was the fact;

19.6 engaged in conduct of a kind in which only a pervert would engaage;

19.7 engaged in sexually predatory behaviour.

The Applicant’s state of mind as alleged above is to be inferred from the conduct in
which he engaged (as alleged above) in the circumstances in which he engaged in

that conduct (as alleged above). This is also to be inferred from the whole of the

conduct alleged in paragraphs 15, 16, 17, 18, 19, 22 and 23.
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21.

22.

During a cast meeting on the evening following the preview performance referred to
in the preceding paragraph the director of the Production, Neil Armfield, gave the

Applicant a ‘note’ (being an oral direction as to how a scene was to be performed),

in substance that the Applicant should make the scene where he is grieving over

Cordelia’s dead body more “paternal” as it was becoming creepy and unclear.

Mr Armfield further directed the Applicant not to stroke the Complainant’s body but

to place his hand lightly on the side of her face and arm instead.

Commencing from the time the Production started in the theatre during the

technical production and preview weeks, the Complainant was required to stand on

a chair backstage in the wings so that the Applicant could pick her up and carry her

onto the stage playing the dead body of Cordelia in the last scene of the play. The

action for the lift was mechanical and involved the Complainant standing on the

chair with the Applicant standing beside her and waiting for their cue (Edgar’s line

‘Haste thee, for thy life!”). Once the cue was heard the practice was that the

Complainant would put her right arm around the Applicant’s neck, the Applicant

would hold both of his arms out in front of his body and the Complainant would sit

in the Applicant’s arms. The practice was that, while the Complainant was waiting

in the wings, the Applicant would stand next to her and wait until the cue was

heard.

On one occasion in or around the period between 14 and 26 December 2015, during

the final weeks of the Production, the Complainant was standing on the chair in the

prompt side wings (backstage and in the dark) ready to be carried by the Applicant

on to stage for the final scene. The Applicant was standing next to her.

Approximately one minute before the cue the Applicant placed his hand on the

Complainant’s lower back above her shirt. The Applicant then moved his hand from

above her shirt to under her shirt and moved his hand along the waistline of the

Complainant’s jeans brushing across the skin of the Complainant’s lower back. The

Applicant’s touch on the Complainant’s skin was light in pressure, slow and (it is to

be inferred from the nature of the conduct alleged above) deliberate and lasted for

about 20 to 30 seconds. When the cue was given the Applicant stopped touching

the Complainant’s lower back, squeezed her hand and went into the mechanical

action for the lift. In so conducting himself, the Applicant:

22.1 knew that, given that the two actors were about to go on stage and that

sound readily carries in a theatre and that anything said by the Complainant

might be overheard by the audience, the Complainant could not practicably do

anything to prevent him engaging in such conduct;

22.2 intended to treat the Applicant as a sexual object and did in fact so treat her;

136




23.

10

22.3 knew that such conduct would make the Complainant feel uncomfortable and
embarrassed and that that discomfort and embarrassment related to her

sexuality and his conduct did in fact make the Complainant feel uncomfortable
and embarrassed in a way which related to her sexuality;

22.4 knew that his conduct amounted to a violation of the Complainant’s bodily
integrity and sexual autonomy, as was the fact;

22.5 engaged in conduct of a kind in which only a pervert would engage;

22.6 engaged in sexually predatory behaviour.

The Applicant’s state of mind as alleged above is to be inferred from the conduct in

which he engaged (as alleged above) in the circumstances in which he engaged in

that conduct (as alleged above). This is also to be inferred from the whole of the

conduct alleged in paragraphs 15, 16, 17, 18, 19, 22 and 23.

On one occasion in or around the period from 4 to 9 January 2016 during the last

week of performance of the Production, the Complainant was standing on a chair
waiting to be carried on stage for the same scene as that referred to immediately

above. The Applicant started to touch her lower back again on top of her shirt,

gently rubbing his fingers over the Complainant’s lower back from right to left. In
so conducting himself, the Applicant:

23.1 intended to treat the Applicant as a sexual object and did in fact so treat her;

23.2 knew that such conduct would make the Complainant feel uncomfortable and
embarrassed and that that discomfort and embarrassment related to her

sexuality and his conduct did in fact make the Complainant feel uncomfortable
and embarrassed in a way which related to her sexuality;

23.3 knew that his conduct amounted to a violation of the Complainant’s bodily
integrity and sexual autonomy, as was the fact;

23.4 engaged in conduct of a kind in which only a pervert would engage;
23.5 engaged in sexually predatory behaviour.

The Applicant’s state of mind as alleged above is to be inferred from the conduct in
which he engaged (as alleged above) in the circumstances in which he engaged in

that conduct (as alleged above). This is also to be inferred from the whole of the

conduct alleged in paragraphs 15, 16, 17, 18, 19, 22 and 23.
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25,

26.

27.

28.

11

On 10 June 2016 the Applicant sent a text message to the Complainant in which he
stated that he thinks of her "more than is socially appropriate”.

The conduct referred to in paragraphs 15 to 19 and 22 to 24 above was
inappropriate, and scandalously so, in a workplace, namely the Sydney Theatre
Company.

In or about April 2016, the Complainant made a complaint to the Sydney Theatre

Company about the Applicant's conduct towards her during the Production.

Following the complaint, the Sydney Theatre Company decided that it would never

work with the Applicant again.

The Respondents rely upon the following particulars in support of the substantial
truth of the following imputations:

28.1 As to the imputation set out in sub-paragraph 4(a) of the Statement of Claim

("the applicant had engaged in scandalously inappropriate behaviour in the
theatre"): particulars 14 to 23 and 25 to 27 above.

28.2 As to the imputation set out in sub-paragraphs 4(b) and 5(b) of the
Statement of Claim ("the applicant had behaved in inappropriate behaviour of

a sexual nature in the theatre”): particulars 14 to 23 and 25 to 27 above.

28.3 As to the imputation set out in sub-paragraph 5(a) of the Statement of Claim

("the applicant had committed sexual assault in the theatre"): particulars 14,
19 and 20 above.

28.4 As to the imputation set out in sub-paragraphs 7(a), 8(a), 10(e) and 11(e) of
the Statement of Claim ("the applicant is a pervert"): particulars 14 to 24 and
26 to 27 above,

28.5 As to the imputation set out in sub-paragraphs 7(b), 8(b), 10(b) and 11(b) of
the Statement of Claim ("the applicant behaved as a sexual predator while

working on the Sydney Theatre Company’s production of King Lear"):
particulars 14 to 23 and 26 to 27 above.

28.6 As to the imputation set out in sub-paragraphs 7(c), 8(c), 10(c) and 11(c) of
the Statement of Claim ("the applicant engaged in inappropriate behaviour of

a sexual nature while working on the Sydney Theatre Company’s production
of King Lear™): particulars 14 to 23 and 25 to 27 above.
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28.7 As to the imputation set out in sub-paragraphs 7(d) and 8(d) of the
Statement of Claim ("The applicant, a famous actor, engaged in inappropriate

behaviour against another person over several months while working on the

Sydney Theatre Company's production of King Lear"): particulars 14 to 23
and 25 to 27 above.

28.8 As to the imputation set out in sub-paragraphs 10(a) and 11(a) of the

Statement of Claim ("the applicant had committed sexual assault while

working on the Sydney Theatre Company's production of King Lear"):

particulars 14, 19 and 20 above.

28.9 As to the imputation set out in sub-paragraphs 10(d) and 11(d) of the

Statement of Claim ("The applicant, an acting legend, had inappropriately

touched an actress while working on the Sydney Theatre Company's
production of King Lear"): particulars 14, 19 to 23 and 25 to 27 above.

28.10 As to the imputation set out in sub-paraaraphs 10(f) and 11(f) of the

Statement of Claim ("The applicant's conduct in inappropriately touching an

actress during King Lear was so serious that the Sydney Theatre Company

would never work with him again"): particulars 14, 19 to 23 and 25 to 27

above.
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MITIGATION OF DAMAGES

If (which is denied) the Applicant suffered any damage as a result of the publication
of the matters complained of and/or the imputations pleaded in paragraphs 4, 5, 7,
8, 10 and 11 of the Statement of Claim, then the Respondents intend to rely upon

the following facts and matters in mitigation of such damage:

(a) the substantial truth of the imputations in sub-paragraphs 4(a), 4(b), 5(a
5(b), 7(a), 7(b), 7(c), 7(d), 8(a), 8(b), 8(c), 8(d), 10(a), 10(b), 10(c), 10(d
10(e), 10(f), 11(a), 11(b), 11(c), 11(d), 11(e) and 11(f) of the Statement of

Claim (or so _many of them as are established by the Respondents to be

substantially true);

(b) the facts, matters and circumstances proven in evidence in support of the
defences pleaded in this Defence;

(c) the circumstances in which it is proved the matters complained of were
published;

(d) the background context to which (ba) to (c) above comprised.

151



25

Date: qM

Lawyer for the Respondents

This pleading was prepared by Robert James Todd and Nicholas James Perkins, lawyers, and

settled by Tom Blackburn SC and Lyndelle Barnett of counsel.
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Certificate of lawyer

I Robert James Todd certify to the Court that, in relation to the defence filed on behalf of
the Respondents, the factual and legal material available to me at present provides a proper
basis for:

(@) each allegation in the pleading; and
(b) each denial in the pleading; and

(c) each non admission in the pleading.

Date: ol(é\ w 201K

James Todd
Lawyer for the Réspondents

Nationwide News Pty Limited and Jonathon Moran,

Filed on behalf of Respondents

Prepared by Robert Todd / Nicholas Perkins

Law firm -
Tel  +61 29258 6000 _. ... Fex 461292586999
Email robert.todd@ashurst.com / nicholas.per

Address for service

DX 388 Sydney
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ORDERS

NSD 2179 of 2017

BETWEEN: GEOFFREY ROY RUSH

Applicant
AND: NATIONWIDE NEWS PTY LIMITED

First Respondent

JONATHON MORAN

Second Respondent
JUDGE: WIGNEY J
DATE OF ORDER: 10 OCTOBER 2018
THE COURT ORDERS THAT:
1. The respondents’ application for leave to adduce evidence from Mr Colin Moody be

refused.

2. The costs of that application be costs in the cause.

Note: Entry of orders is dealt with in Rule 39.32 of the Federal Court Rules 2011.
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REASONS FOR JUDGMENT
(Revised from transcript)
WIGNEY J:

The trial of Mr Geoffrey Rush’s defamation action against Nationwide News Pty Ltd and
Mr Jonathon Moran is listed to commence on 22 October 2018. At a case management
hearing on 8 October 2018, Nationwide and Mr Moran applied for leave to lead evidence at
the trial from Mr Colin Moody. Leave to lead that evidence was required because, on 9
August 2018, orders were made requiring Nationwide and Mr Moran to serve any further
outlines of evidence in support of their defence of justification by 20 August 2018. Mr Rush
was ordered to file outlines of the evidence relied on by him by 21 September 2018. It was
also ordered that the parties may not, without leave, rely on evidence not served in
accordance with that timetable. Mr Moody’s outline of evidence was not served until 4
October 2018.

Mr Rush opposed the application for leave to lead evidence from Mr Moody. He argued that
he would be prejudiced by the late service of the outline of evidence of Mr Moody. He also
submitted that Mr Moody’s evidence, as anticipated, was likely to be inadmissible and, in any

event, related to a collateral issue, and was, at its very highest, of little or no probative value.

The question for determination is whether Nationwide and Mr Moran should be allowed to
adduce evidence from Mr Moody, despite their non-compliance with the Court’s orders and

the likely or potential prejudice to Mr Rush.

BACKGROUND

It is necessary to put this application by Nationwide and Mr Moran in context.

The undeniably unsatisfactory conduct of this litigation in its early stages by Nationwide and
Mr Moran is exposed in, and is manifestly apparent from, two prior judgments of the Court:
Rush v Nationwide News Pty Ltd [2018] FCA 357 and Rush v Nationwide News Pty Ltd (No
2) [2018] FCA 550. Following delivery of the second of those judgments on 20 April 2018,
Nationwide and Mr Moran were ordered to file a second further amended defence in
accordance with the first of the judgments. That defence was not to include the previously
pleaded defence of justification, which had been struck out. The parties were also ordered to

file and serve outlines of evidence on the issues on which they bore the onus by 15 June
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2018, and to file outlines of evidence in reply by 29 June 2018. The matter was set down for

hearing to commence on 3 September 2018.

Further procedural orders were made on 15 June and 2 July 2018. It is unnecessary, for

present purposes, to consider the terms of those orders.

On 31 July 2018, however, everything changed. Nationwide and Mr Moran filed an
interlocutory application seeking leave to amend their defence again, this time to include a
new defence of justification. This significant development came about because the actress
who was said to have made the complaint against Mr Rush that formed the basis of the
impugned publication was now willing to give evidence in Nationwide and Mr Moran’s
defence. The actress, Ms Eryn Norvill, had previously declined to assist or cooperate with

Nationwide and Mr Moran.

The evidence adduced by Nationwide and Mr Moran in support of the amendment
application included an outline of the evidence, or anticipated evidence, of Ms Norvill. The
evidence of the deponent of the affidavit which annexed Ms Norvill’s outline of evidence
made it clear that the content or terms of Ms Norvill’s outline of evidence had been the
subject of discussion between Ms Norvill’s solicitor and Nationwide and Mr Moran’s legal
advisors for at least a week before the filing of the application to amend. The proposed
amended defence of Nationwide and Mr Moran included particulars of the new justification
defence which, not surprisingly, corresponded with the anticipated evidence of Ms Norvill. It
will be necessary to say something more about Ms Norvill’s outline of evidence and the

further amended defence in due course.

Mr Rush initially opposed the application to amend. That was perhaps understandable given
the history of the matter and the prejudice Mr Rush would undoubtedly have suffered if the
amendment was permitted and as a consequence it was necessary to vacate the trial.
Ultimately, however, Mr Rush indicated that he would not oppose the amendment
application, so long as the commencement of the trial was able to be deferred to 22 October
2018. That date was suitable to counsel for the parties and was able to be accommodated by
the Court. It was in that context that the amendment was permitted and the relevant orders
concerning the service of further outlines of evidence were made. The order that the parties
were not permitted to lead evidence not served in accordance with the timetable without leave
was made by consent. The making of that order was no doubt an important consideration in
Mr Rush’s decision not to oppose the amendment.

158



10

11

12

-3-

Two further points should be made about the basis upon, or context in which, the orders

concerning service of the further evidence were made.

First, at the hearing on 9 August 2018 at which the orders were made, when considering the
appropriate procedural orders that should be made to ensure that the trial could commence on
22 October 2018, there was an exchange between the Court and senior counsel for
Nationwide and Mr Moran about the nature of the further evidence to be relied on by
Nationwide and Mr Moran and the time within which they would be able to serve it. Mr
Rush wanted Nationwide and Mr Moran to serve their further evidence sooner than
Nationwide and Mr Moran had initially proposed. Senior counsel for Nationwide and
Mr Moran indicated that: “any further lay evidence will be in the nature of corroborating
what Ms Norvill says about the conduct of Mr Rush towards her”. It was also noted that Mr
Rush’s legal team had not been told the names of those prospective corroborating witnesses.
It was made clear by the Court that Mr Rush’s legal advisors should be told the names of the
proposed witnesses within a short space of time so they would be able to begin to marshal

their response to that evidence as soon as possible.

Second, Mr Rush’s counsel made it abundantly clear that the new trial date had been arrived
at with some difficulty having regard to the limited availability of the parties’ counsel.
Perhaps more significantly, Mr Rush’s counsel made it abundantly clear that the timetable for
the service of the further evidence was necessarily tight so as to ensure that Mr Rush’s legal
team had sufficient time to marshal their evidence and prepare their response to the evidence

served by Nationwide and Mr Moran. In that regard, the following exchange occurred:

MS CHRYSANTHOU: - - - that the date’s been arrived at. And, in those
circumstances — Mr McClintock, in particular, who’s been brought into this matter
because Mr McHugh wasn’t available for the September period — can only prepare
for the 22 October date. He is in court from mid-September until mid-October. So he
has accepted that he can appear on the 22 October date on the basis that he will do
the bulk of his deliberation in early September, at this time when this trial was
originally supposed to - - -

HIS HONOUR: And this is why you say you need the proofs of evidence by that
time, at the very latest.

MS CHRYSANTHOU: Yes. Well, we need the proofs of evidence before that time,
because, by the time Mr McClintock sits down to prepare, we will need to have our
evidence marshalled as well. And, at this point, without even being told the names of
these illusive witnesses — who may not even exist — we can’t carry out our own
inquiries about those persons. We can’t issue subpoenas to those persons for any
documents they may have. It holds up the process in a way that causes substantial
unfairness to our side, because, in September and October, we’re preparing to cross-
examine. We’re preparing our court books. We’re preparing for trial. We shouldn’t
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be forced into a position where, a few weeks before the trial, we’re still running
around having to marshal our truth evidence.

Those observations were prescient.

Before considering the submissions advanced by Nationwide and Mr Moran in support of
their application for leave, it is necessary to say something more about Nationwide and Mr
Moran’s justification defence and Mr Moody’s outline of evidence. As will be seen, there
could be little doubt that Mr Moody’s evidence could accurately be characterised as evidence
which was directed at corroborating parts of Ms Norvill’s evidence. As was noted earlier, at
the hearing on 9 August 2018, senior counsel for Nationwide and Mr Moran foreshadowed
that the outlines of evidence that Nationwide and Mr Moran would serve by 20 August 2018

would include outlines from corroborating witnesses.

The second amended defence filed by Nationwide and Mr Moran relevantly includes the

following particulars of the justification defence (at [19]-[20]):

In or around the period from 24 to 27 November 2015, during the performances in
front of an audience before opening night (called previews), the Applicant and the
Complainant were on stage acting the scene in which King Lear grieves over the
body of his dead daughter, Cordelia. During that scene whilst playing dead on stage,
the Applicant departed from the way in which the scene had previously been
performed, in that the Applicant did not touch the Complainant’s hand and face as
had been repeatedly rehearsed but rather the Applicant moved his hand so that it
traced down the Complainant’s torso and across the side of her right breast.

During a cast meeting on the evening following the preview performance referred to
in the preceding paragraph the director of the Production, Neil Armfield, gave the
Applicant a ‘note’ (being an oral direction as to how a scene was to be performed), in
substance that the Applicant should make the scene where he is grieving over
Cordelia’s dead body more “paternal” as it was becoming creepy and unclear.
Mr Armfield further directed the Applicant not to stroke the Complainant’s body but
to place his hand lightly on the side of her face and arm instead.

Ms Norvill’s outline of evidence (at [25] and [28]) includes the following statement which

appears to relate to those particulars:

In or around the period from 24 to 27 November 2015, during the performances in
front of an audience before opening night (called previews, which are performances
that occur before opening night where the show is still being refined by the director),
Mr Rush and | were on stage again acting the scene in which King Lear grieves over
the body of his dead daughter, Cordelia. During that scene whilst playing dead on
stage, Mr Rush’s hand did not touch my hand and face as we had repeatedly
rehearsed but instead traced down my torso and across the side of my right breast.
This was the first time he had touched my breasts and at the time | had no doubt he
had done so deliberately. Mr Rush had never engaged in this type of touching during
any prior rehearsal, the touching in this scene had only been on my face or arm.
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During the previews, from about 24 to 27 November 2015, the director Neil Armfield
gave the cast notes on several different occasions. The cast notes were given to us
before preview performances in a cast meeting held in the Ruth Cracknell Room. The
whole cast would be present. During one of these sessions a note was given to Mr
Rush by Mr Armfield asking Mr Rush to make the touch of my body during the final
scene when | was lying on the stage more ‘paternal’ as it (meaning the way he was
touching me in the previous night’s preview performance) was becoming ‘creepy’
and ‘unclear’. Mr Armfield instructed Mr Rush not to stroke my body but to place his
hand lightly on the side of my face and arm instead. Mr Rush did not acknowledge
that there was a problem with his touching. Mr Armfield's note made me feel that Mr
Armfield was also aware of the inappropriateness of Mr Rush's behaviour. However,
Mr Armfield never said anything to me about it. I do not believe that Mr Armfield
will confirm my account of this event because of his close relationship with Mr
Rush.

(Emphasis added.)

It should be emphasised in this context that this is an outline of the anticipated evidence of

Ms Norvill. Her actual evidence will be what she says under oath or affirmation at trial.

The following important points should be made concerning the particulars in the second
further amended defence and the evidence that it is anticipated that Ms Norvill will give in

relation to them.

First, the critical fact in issue is whether, as Ms Norvill claims, during one of the preview
performances, Mr Rush traced down Ms Norvill’s torso and across the side of her right
breast. The particular (and associated evidence) concerning Mr Armfield’s oral “note” is not
directly relevant to Nationwide and Mr Moran’s justification defence. It is not a particular
which directly relates to any conduct of Mr Rush. The statement allegedly made by Mr
Armfield after the preview performance is, at its highest, a hearsay statement by Mr Armfield
which may suggest that he had seen Mr Rush do something — it is unclear precisely what —
during the relevant part of the performance which Mr Armfield apparently thought was
“creepy” and “unclear”. That might be capable of providing some circumstantial support for
Ms Norvill’s account of what Mr Rush did during the performance, though to a certain extent

it is a collateral issue.

Second, and perhaps more importantly, it was clearly known by Nationwide and Mr Moran
and their legal advisors from at least 31 July 2018, the date that Ms Norvill’s outline of
evidence was finalised, if not before, that Mr Armfield may not corroborate Ms Norvill’s
account of this incident or event. That is because Ms Norvill, perhaps unusually, said as

much in her outline of evidence.
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Third, it is difficult to avoid the inference or conclusion that, from as early as 31 July 2018,
Nationwide and Mr Moran and their legal advisors must have been alive to the need or
desirability of securing evidence which corroborated Ms Norvill’s account of this incident or
event, including Mr Armfield’s “note” on the day following the preview performance. That
is clear, not only from the statements made by senior counsel for Nationwide and Mr Moran
at the hearing on 9 August 2018, but also from the content of Ms Norvill’s outline of
evidence. It must have been anticipated that Mr Armfield, who was said to be a friend of Mr
Rush, may well give evidence in Mr Rush’s case and dispute Ms Norvill’s account. Despite
this, it would appear that no outlines of evidence addressing that issue was served by
Nationwide and Mr Moran by the Court-ordered deadline of 20 August 2018.

Mr Moody’s evidence would appear to be intended to fill that lacuna. As will be seen,
however, no reasonable or adequate explanation has been given for why that outline was not
served by 20 August 2018.

It would appear from the evidence led in support of the application for leave that as was, or
should have been, anticipated, Mr Rush did serve an outline of evidence of Mr Armfield.
That outline of evidence was not tendered on this application. Nationwide and Mr Moran
submitted, however, that the substance of Mr Armfield’s evidence, as contained in his outline
of evidence, is that he did not say what Ms Norvill alleges that he said by way of oral “note”.
It may also be inferred that his evidence is likely to be that he did not see Mr Rush do what

Ms Norvill alleges he did during the preview performance, which is the more important issue.

In his outline of evidence that has now been served, Mr Moody says that he played the Duke
of Cornwall in the Sydney Theatre Company Limited’s production of King Lear. Mr
Moody refers to Mr Armfield’s practice of giving verbal “notes” to the cast on the day after
each preview performance of King Lear. Mr Moody makes it clear that, if something did
occur between Mr Rush and Ms Norvill during the relevant scene where Mr Rush, playing
King Lear, carries Ms Norvill, playing Cordelia, on stage, he did not, and was not in any
position to, see it. That is because, at that particular time in the play, he was looking out at

the audience, not at Mr Rush and Ms Norvill.

It is, however, anticipated that Mr Moody will, if leave is granted, give the following
evidence relating to one of the preview performances and the *“note” session with

Mr Armfield the following day. In his outline of evidence, Mr Moody says (at [8]-[9]):

162



26

27

-7-

During the second or third preview, | recall that at the end of this scene, Mr Rush
took an individual bow but started clowning which received a huge laugh from the
audience. | remember it clearly as this was a departure from the pre-rehearsed way of
bowing, which Mr Rush had followed during the first preview.

The next day, | attended the sit down notes session with Mr Armfield, Mr Rush and
the rest of the cast. Mr Armfield said words to the following effect, which were
directed to Mr Rush:

“I don’t think your clowning is right and it undermines the production”.

“| felt that when you were over the dead body of Cordelia, what you were
doing was unclear and bordering on creepy”.

It is clear that Mr Moody’s anticipated evidence is potentially capable of corroborating some
of Ms Norvill’s anticipated evidence about what Mr Armfield said at the “notes” session. As
already indicated, subject to potential issues arising concerning the admissibility of
Mr Moody’s anticipated evidence, his evidence might constitute hearsay evidence that
Mr Armfield saw Mr Rush do something during the part of the performance which appeared

to him to be “unclear” and “bordering on creepy”.

It is also proposed to adduce evidence from Mr Moody which is said to relate to the question
whether, at some stage after Ms Norvill apparently made her complaint to the Sydney Theatre
Company concerning Mr Rush, the Sydney Theatre Company changed its workplace policies
or procedures relating to harassment or bullying. Mr Moody’s anticipated evidence in that
regard is as follows (at [10]-[13]):

I have worked on two further productions with the STC since King Lear, the most
recent being The Resistable Rise of Arturo Ui, which ran from about March to May
2018. | have observed a noticeable difference in the way in which the STC is now
informing actors of its policies on harassment and bullying, and health and wellbeing,
when compared to my work for them on King Lear.

On the first day of rehearsals for The Resistable Rise of Arturo Ui, the stage manager
did a house keeping speech and members of the cast received a little pack containing
information about parking, about the doctor — that was pretty standard with earlier
productions. | did not keep a copy of the pack given to me. What was new however,
was a speech regarding workplace bullying and health and wellbeing which was
given by a lady who described her role at the STC as liaison between actors and
management. During the first week of rehearsals for The Resistable Rise of Arturo
Ui, a psychologist came to visit the cast over the lunch hour and ran through a list of
options about how to deal with issues as and when, or if, they develop. The cast was
told that actors can access a psychologist if they needed help and we were given
information about coping mechanisms and the contacts we could reach out to.

The ability for actors to see a psychologist might have been available previously but
this was never pointed out to me during my work on King Lear.

A second aspect of the stage manager’s speech that was new was the emphasis on the
STC’s policy on harassment in the workplace which was read out in full. While
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policies such as these have previously been mentioned in passing, there was a much
more detailed speech about harassment and bullying in the workplace and about
actors feeling intimidated and bullied by other actors or directors.

Nationwide and Mr Moran did not adduce any evidence which directly sought to explain why
Mr Moody’s outline of evidence was not served in accordance with the Court-ordered
timetable. The evidence in that regard, at its very highest, was that Mr Moody’s outline of
evidence was served under cover of a letter from Nationwide and Mr Moran’s solicitors
which stated:
We note that Mr Moody’s evidence is responsive to matters set out in the outlines of
evidence served by your client on 21 September 2018 and as such we do not consider

there to be any prejudice to your client in our clients relying on Mr Moody’s
evidence.

When close consideration is given to the background and context previously referred to, the
claim that Mr Moody’s evidence was merely “responsive” is not correct and is, in any event,

no explanation at all. It is certainly not a reasonable or adequate explanation.

As the previous discussion has highlighted, Nationwide and Mr Moran and their legal
advisors clearly envisaged by as early as 9 August 2018 that they would be serving evidence
that corroborated, or purported to corroborate, Ms Norvill’s anticipated evidence. They were
ordered to serve that evidence by 20 August 2018. Nationwide, Mr Moran and their legal
advisors knew full well that Ms Norvill’s anticipated evidence included evidence about
Mr Armfield’s oral “note” after one of the preview performances. They knew, or at least
must have anticipated, that there was likely to be an issue concerning Ms Norvill’s evidence
concerning what Mr Armfeld said in that “note”. They did not need to await the service of
Mr Rush’s outlines of evidence, including the outline of Mr Armfield’s evidence, to work
that out. The claim that Mr Moody’s evidence was merely responsive to Mr Armfield’s
evidence was, when considered in that context, incorrect and somewhat misleading. It

certainly provided no reasonable or adequate explanation for the late service.

No explanation whatsoever has been given in relation to the late service of Mr Moody’s
evidence relating to his observations concerning the Sydney Theatre Company’s policies.

As has already been noted, Mr Rush opposed leave being granted to Nationwide and Mr
Moran to rely on Mr Moody’s evidence on the basis that he would be prejudiced. Consistent
with the submissions made at the hearing on 9 August 2018, counsel for Mr Rush argued that
when Mr Rush’s legal team received Nationwide and Mr Moran’s outlines of evidence on

20 August 2018, they made forensic or tactical decisions about who to call in Mr Rush’s case.
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Given that Ms Norvill was effectively the only witness who referred to Mr Armfield’s oral
“note”, they decided to call only Mr Armfield, and presumably Mr Rush, to give evidence
about that issue. They made inquiries and could have called other witnesses, but decided not
to do so. It was argued that they should not now be required to revisit that issue this close to
the trial. Indeed, it was submitted, in effect, that, given the other preparatory work that they
needed to do before trial, they would not be able to do so. It should perhaps be noted in this
context that there were as many as 20 people who may have witnessed or heard the alleged
briefing given by Mr Armfield.

The contention that Mr Rush would be prejudiced if leave was granted to adduce the
evidence of Mr Moody must be accepted. That is particularly so, having regard to the
background and context to the fixing of the trial date and the making of the relevant orders
concerning the service of evidence, and the submissions that were advanced on Mr Rush’s
behalf at the hearing on 9 August 2018.

Nothing was put on behalf of Nationwide and Mr Moran which was capable of casting any
doubt whatsoever on Mr Rush’s assertion that he would be prejudiced if leave was granted to
adduce Mr Moody’s evidence. Of course, one way of dealing with the prejudice that Mr
Rush would suffer if leave to lead Mr Moody’s evidence was granted would be to further
adjourn the trial. Neither party suggested that adjourning the trial was a viable or acceptable
way to deal with the issue. Given the history of the matter, that is not surprising. A further
adjournment of the trial would plainly be grossly unfair to Mr Rush in all the circumstances.

Mr Rush also contended that Mr Moody’s evidence concerning Mr Armfield’s oral “note”
was inadmissible. The argument in that regard was that the alleged oral “note” was not a
proper particular of Nationwide and Mr Moran’s justification defence. It did not directly
involve any conduct by Mr Rush. The oral “note”, so it was submitted, was at best a
“collateral” issue. Perhaps more significantly, Mr Rush submitted that Mr Moody’s
anticipated evidence would be inadmissible pursuant to s 102 of the Evidence Act 1995
(Cth), which provides that credibility evidence about a witness is not admissible. Credibility
evidence is defined in s 101A of the Evidence Act as comprising, in general terms, evidence
that is relevant only because it affects the assessment of the credibility of a witness. Mr Rush
submitted that Mr Moody’s evidence was relevant only to Mr Armfield’s credit. While that

submission was not fully developed, the contention appeared to be that the evidence could
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only be relevant because it was capable of undermining Mr Armfield’s evidence that he gave

no such oral “note” as alleged by Ms Norvill.

The question whether Mr Moody’s evidence concerning the oral note is admissible or
inadmissible is not easy to resolve. It involves consideration of not only the complex
provisions of Part 3.2 of the Evidence Act concerning hearsay evidence, but also the equally
complex provisions of Part 3.7 of the Evidence Act relating to credibility evidence.

As has already been noted, the relevant fact in issue is not whether Mr Armfield gave the
alleged oral “note”. The relevant fact in issue is whether Mr Rush touched Ms Norvill as
alleged by her. The statement allegedly made by Mr Armfield at the briefing after the
preview performance could only be relevant to that issue if it could rationally affect the
assessment of the probability of that incident occurring. Mr Moody’s evidence of what Mr
Armfield said could only be relevant in that regard if Mr Armfield’s statement was capable of
being viewed as an assertion that Mr Armfield saw Mr Rush touch Ms Norvill as alleged. If
it was capable of being viewed in that way, however, it would be excluded as hearsay by
reason of s 59 of the Evidence Act, unless it fell within one of the exceptions to the hearsay

rule.

The only relevant exception to the hearsay rule that would appear to potentially apply to the
circumstances is the exception in s 64(3) of the Evidence Act, which provides as follows:
3 If the person who made the representation has been or is to be called to give

evidence, the hearsay rule does not apply to evidence of the representation
that is given by:

€)] that person; or

(b) a person who saw, heard or otherwise perceived the representation
being made.

If Mr Moody’s evidence concerning the statement made by Mr Armfield fell within the
exception to the hearsay rule in s 64(3) and, therefore, was relevant and admissible, it
arguably would not be credibility evidence for the purposes of s 102. That is because it
arguably would not be evidence that was only relevant to Mr Armfield’s credibility. If,
however, it was not admissible as relevant hearsay evidence, there would appear to be some
merit in Mr Rush’s submission that the evidence would be prima facie inadmissible pursuant
to s 102.
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There are, however, also exceptions to the credibility rule. One exception that might be

relevant is the exception in s 106 of the Evidence Act, which provides as follows:

(8] The credibility rule does not apply to evidence that is relevant to a witness’s
credibility and that is adduced otherwise than from the witness if:

@ in cross-examination of the witness:
Q) the substance of the evidence was put to the witness; and

(i) the witness denied, or did not admit or agree to, the
substance of the evidence; and

(b) the court gives leave to adduce the evidence.

(2) Leave under paragraph (1)(b) is not required if the evidence tends to prove
that the witness:

@) is biased or has a motive for being untruthful; or

(b) has been convicted of an offence, including an offence against the
law of a foreign country; or

(c) has made a prior inconsistent statement; or

(d) is, or was, unable to be aware of matters to which his or her evidence
relates; or
(e) has knowingly or recklessly made a false representation while under

an obligation, imposed by or under an Australian law or a law of a
foreign country, to tell the truth.

It would appear, therefore, that if Mr Moody’s evidence about what Mr Armfield said is not
admissible under one of the exceptions to the hearsay rule, and is therefore prima facie
excluded as credibility evidence under s 102, it may nevertheless be admitted pursuant to s

106 if Mr Armfield is cross-examined about it and denies it.

Fascinating as those evidentiary issues may be, it is neither possible nor desirable to resolve
them at this stage of the proceedings and in the context of this leave application. The
evidence at this stage is only proposed or anticipated evidence and, more significantly, the
Court does not have before it all of the proposed evidence that may bear on the admissibility
of the anticipated evidence of Mr Moody. Mr Armfield’s outline of evidence, for example, is

not before the Court.

Those evidentiary issues were also not the subject of any detailed argument. Counsel for
Nationwide and Mr Moran barely touched on the basis upon which the anticipated evidence

of Mr Moody was admissible. Counsel for Mr Rush referred only to s 102 of the Evidence
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Act. Neither counsel referred to the possible application of the hearsay rule or any exceptions
to it.

What can be said, however, is that the issue of what may or may not have been said by
Mr Armfield at one of his oral “notes” sessions after one of the preview performances is
essentially a collateral issue. It is certainly not a critical or important issue, having regard to
the nature of the factual and legal issues to be resolved at the proceeding. On that basis,
Mr Moody’s evidence on the topic could hardly be said to be an important, let alone critical,
piece of evidence in Nationwide and Mr Moran’s defence. Counsel for Nationwide and
Mr Moran effectively conceded as much. That is a factor which must be weighed in the
balance in determining whether leave should be granted to adduce Mr Moody’s evidence in

all the circumstances.

It should perhaps also be noted in this context that the other topic addressed in Mr Moody’s
evidence relating to the change in the Sydney Theatre Company’s policies or procedures is,
on one view, an even more collateral issue when it comes to Nationwide and Mr Moran’s
defence. At most, a change in the Sydney Theatre Company’s policies may be indirectly
relevant to the truth or otherwise of one of the pleaded imputations which involves the
assertion that the Sydney Theatre Company would no longer work with Mr Rush. Even if the
evidence is indirectly relevant to that issue, Nationwide and Mr Moran are, in any event,
calling witnesses from the Sydney Theatre Company to give direct evidence concerning its
policies concerning harassment and, presumably, any relevant changes to them.

Two final considerations relevant to the grant of leave should also be noted.

First, if leave were to be granted, it would only be fair and reasonable in the circumstances to
then give leave to Mr Rush to file further evidence in response to it. That is because, as has
already been explained, Mr Moody’s evidence should undoubtedly have been served on
20 August 2018. It was potential corroborative evidence and was not merely responsive, as

contended by Nationwide and Mr Moody’s solicitors.

Putting aside for the moment Mr Rush’s contention that, in the circumstances, it would not be
fair or, indeed, not possible, for him to respond to the evidence at this late stage, the other
difficulty is that allowing Mr Rush to adduce further evidence in response is now likely to
unnecessarily complicate and possibly even imperil the orderly conduct of the trial. It would

potentially involve calling further witnesses, possibly out of order, concerning an issue which
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is, at best, collateral in circumstances where the trial is presently listed for only 14 days. That

is scarcely a desirable outcome.

Second, if leave were granted to allow Nationwide and Mr Moran to call Mr Moody, it would
also be necessary for the Court to make an order pursuant to s 47A of the Federal Court of
Australia Act 1976 (Cth) that Mr Moran’s testimony be given by video link, apparently from
Ireland. That was made clear by counsel for Nationwide and Mr Moran, as well as in the
letter from Nationwide and Mr Moran’s solicitors which served Mr Moran’s outline of
evidence. The letter indicated that: “Mr Moody is currently based overseas caring for his
mother”. Nationwide and Mr Moran did not, however, adduce any direct evidence in support
of their application that Mr Moran be permitted to give evidence by video link.

The Court’s discretion to order that evidence be given by video link is “a broad one with the
determining consideration being the interest of justice”: Director of the Fair Work Building
Industry Inspectorate v Construction, Forestry, Mining and Energy Union (2015) 231 FCR
531 at [16]. It is nevertheless necessary for a party who is asking the Court to exercise the
discretion to make out its case for the making of such an order, particularly if it is opposed by
the other party: Campaign Master (UK) Ltd v Forty Two International Pty Ltd (No. 3) (2009)
181 FCR 152 at [78]. That is particularly the case where the evidence is contested, the
witness is to be cross-examined and questions of credit, credibility and reliability are

involved: see Campaign Master at [63].

Nationwide and Mr Moran have not made out a case, let alone a compelling or persuasive
one, for an order that Mr Moran’s evidence be given by video link. Such an order is opposed
by Mr Rush, whose counsel made it clear that Mr Moran’s evidence would be contested, he
would be cross-examined and questions of credit were likely to be involved. In those
circumstances, the fact that Mr Moody was “based overseas” is not, without more, a
persuasive or compelling consideration. The fact that Mr Moody is caring for his mother
may have been a persuasive consideration, had some evidence been adduced concerning that
fact. That evidence could have addressed, for example, why Mr Moody’s mother needed
caring for and why appropriate arrangements could not be made for her care if Mr Moody
was required to travel to Australia for a short period to give evidence. No evidence
concerning those types of matters was adduced.

It is, ultimately, unnecessary to finally determine whether an order under s 47A should be
made for the taking of Mr Moody’s evidence by video link. The more significant point for

169



53

54

55

-14 -

present purposes is that, if such an order was made, it would undoubtedly add to the prejudice
suffered by Mr Rush arising from the leading of Mr Moody’s evidence. It would make the
task of cross-examining Mr Moody and challenging his credibility or the reliability of his
evidence all the more difficult. It would also increase the case management burdens in what

already appears to be likely to be a complex trial, both in terms of issues and logistics.

In considering whether leave should be granted to adduce evidence from Mr Moody, it is
necessary to have regard to the overarching purpose of the civil practice and procedure
provisions in the Court as expounded in ss 37M and 37N of the Federal Court Act. The
overarching purpose is to facilitate the just resolution of disputes according to law as quickly,
inexpensively and efficiently as possible. The overarching purpose includes, amongst other
things, modern case management objectives or considerations such as the efficient use of
judicial resources, the efficient disposal of the Court’s overall case load, the disposal of
proceedings in a timely manner, and the resolution of disputes at a cost that is proportionate
to the importance and complexity of the matters in dispute.

Perhaps most importantly, however, the overarching objective includes, fairly obviously, the
just determination of disputes according to law. The just determination of a dispute
obviously requires close consideration to be given to the fairness to all the parties of the
exercise of the Court’s procedural powers and discretions. The ultimate consideration and

objective is, of course, the interests of justice.

Having regard to the Court’s overarching purpose and the interests of justice generally,
Nationwide and Mr Moran’s application for leave to adduce Mr Moody’s evidence must be
refused. In reaching that conclusion, which was not an easy one to reach, close consideration
has been given to the history of the proceedings; Nationwide and Mr Moran’s conduct of the
proceedings to date; the absence of any reasonable or adequate explanation by Nationwide
and Mr Moran for their failure to comply with the order to file outlines of their evidence by
20 August 2018; the importance of the evidence proposed to be adduced by Mr Moody,
having regard to the real issues — factual and legal — in dispute in this case; the fact that there
are, in any event, real issues concerning the admissibility of that evidence that would need to
be considered and resolved at trial if leave were granted; the fact that Mr Moody’s evidence
would have to be given by video link in circumstances where he would be cross-examined
and issues of credit would likely arise; and, perhaps most significantly, the prejudice that

Mr Rush would suffer if leave was granted at this late stage.
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In relation to the last mentioned consideration, it should be reiterated that, on 9 August 2018,
when leave was given to Nationwide and Mr Moran to file a second further amended defence
in circumstances where the trial was necessarily rescheduled, it was clearly emphasised to
Nationwide and Mr Moran, by both Mr Rush’s counsel and the Court, that Mr Rush would
most likely be prejudiced by the late service of any outlines of evidence. That is exactly what
has occurred. In those circumstances, Nationwide and Mr Moran could hardly be surprised
by the outcome of this application, particularly in the absence of them leading any reasonable

or adequate explanation for the late service of the evidence.
The application for leave to adduce evidence from Mr Moody is accordingly refused.

The argument in relation to this issue largely occurred at a case management hearing in
which a large number of other issues were addressed. It is appropriate, in those

circumstances, for the costs of this application to be costs in the cause.

| certify that the preceding fifty-
eight (58) numbered paragraphs are
a true copy of the Reasons for
Judgment herein of the Honourable
Justice Wigney.

Associate:

Dated: 16 October 2018
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BETWEEN: GEOFFREY ROY RUSH
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JUDGE: WIGNEY J
DATE OF ORDER: 29 OCTOBER 2018
THE COURT ORDERS THAT:
1. The respondents’ application that the opinion evidence of Mr Frederic Schepisi and

Mr Frederick Specktor be ruled inadmissible, or alternatively for an order that the
evidence of Mr Schepisi and Mr Specktor be excluded pursuant to s 135 of the
Evidence Act 1995 (Cth), be refused.

Note: Entry of orders is dealt with in Rule 39.32 of the Federal Court Rules 2011.
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REASONS FOR JUDGMENT
WIGNEY J:

Mr Geoffrey Rush has sued Nationwide News and Mr Jonathon Moran for defamation. The
background to this action is outlined in previous judgments of the Court: see Rush v
Nationwide News Pty Ltd [2018] FCA 357 and Rush v Nationwide News Pty Ltd (No 2)
[2018] FCA 550.

On the fifth day of the trial, Mr Rush called Mr Frederic Schepisi to give evidence in his
case. There were two aspects to Mr Schepisi’s evidence. The first aspect was evidence
concerning Mr Rush’s reputation. That evidence was to be given viva voce, though an
outline of the expected evidence had been served. The second aspect was expert opinion
evidence concerning various issues relevant to the financial losses that Mr Rush would incur
by reason of the alleged defamatory publications. Mr Schepisi’s opinion evidence, which
was to be adduced by way of the tender of a written report, was, to a large extent, responsive
to expert opinion evidence that Nationwide and Mr Moran intend to adduce from a Beverly
Hills-based entertainment attorney, Mr Richard Marks.

Nationwide and Mr Moran objected to the tender of Mr Schepisi’s expert report.

Mr Rush also intends to call evidence from his Los Angeles-based agent, Mr Frederick
Specktor. Like Mr Schepisi’s evidence, the evidence intended to be adduced from
Mr Specktor includes evidence concerning Mr Rush’s reputation and expert evidence, again
in the form of an expert report, containing Mr Specktor’s opinions regarding matters relevant

to Mr Rush’s future economic loss.
Nationwide and Mr Moran also objected to the tender of Mr Specktor’s expert report.

After hearing argument concerning the admissibility of the expert reports, | decided to admit
the expert opinion evidence of both Mr Schepisi and Mr Specktor. These are my reasons for

arriving at that decision.

Nationwide and Mr Moran advanced three reasons for why the opinion evidence of

Mr Schepisi and Mr Specktor was either inadmissible or should be excluded.

The first reason was based on the assertion that both Mr Schepisi and Mr Specktor were not

independent and were “necessarily incapable of being impartial”.
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The second reason was based on the assertion that each of Mr Schepisi and Mr Specktor had
obtained information relevant to the formation of their respective opinions in the course of
their relationship with Mr Rush which was “not part of the identified body of information to
which the expert is authorised to have regard in preparing the report”.

The third reason was that the evidence was unfairly prejudicial and ought to be excluded
pursuant to s 135 of the Evidence Act 1995 (Cth).

The independence ground

Nationwide and Mr Moran alleged that Mr Schepisi and Mr Specktor were not independent
because both knew Mr Rush well and had a close relationship with him. That was said to be
apparent from, amongst other things, the fact that they were both giving evidence concerning
Mr Rush’s reputation. While the outlines of the reputation evidence to be given by
Mr Schepisi and Mr Specktor were not before the Court for the purposes of this application, it
was common ground that Mr Schepisi had known Mr Rush for 12 years socially and
professionally and that they had worked and spent a lot of time together. It was also common
ground that Mr Specktor was Mr Rush’s agent and had represented him for over 20 years.

It should be noted, in this context, that Nationwide and Mr Moran did not seek to cross-
examine either Mr Schepisi or Mr Specktor, in a voir dire, about their ability to give impartial
and objective opinions about matters within their area of specialised knowledge, despite their

relationships with Mr Rush.

The argument advanced by Nationwide and Mr Moran based on the alleged lack of
independence of Mr Schepisi and Mr Specktor relied entirely on certain provisions in Part 23
of the Federal Court Rules 2011 (Cth) and the Court’s Practice Note concerning expert
evidence (GPN-EXPT).

Rule 23.11 of the Rules provides that a party may call an expert to give expert evidence at
trial only if the party has delivered an expert report that complies with r 23.13.

Rule 23.13(1)(h) of the Rules provides that an expert report must comply with GPN-EXPT.

Clause 2.2 of GPN-EXPT provides that the purpose of the use of expert evidence in
proceedings is for the Court to receive the benefit of the objective and impartial assessment
of an issue from a witness with specialised knowledge (based on training, study or

experience).
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Clause 3.3(b) of GPN-EXPT provides that a witness retained as an expert should be provided
with all relevant information (whether helpful or harmful to that party’s case) so as to enable

the expert to prepare a report of a truly independent nature.

Clause 4.1 of GPN-EXPT provides that the role of the expert witness is to provide relevant

and impartial evidence in his or her area of expertise.

Clause 4.4 of GPN-EXPT provides that every witness must read and agree to be bound by the
Harmonised Expert Witness Code of Conduct.

Clause 2 of the Code of Conduct provides that an expert witness is not an advocate for a party
and has a paramount duty, overriding any duty to the party to the proceedings or other person
retaining the expert witness, to assist the Court impartially on matters relevant to the area of

expertise of the witness.

Nationwide and Mr Moran relied on the decision of Mortimer J in Guy v Crown Melbourne
Limited [2017] FCA 1104 where her Honour, after analysing the relevant provisions of Part
23 of the Rules, GPN-EXPT and the Code of Conduct said (at [50]):
In my opinion this means, at a minimum, that there must be substantial, at least
purportedly substantial, compliance with Part 23, or a capacity substantially to
comply with Part 23, by both a party and that party’s proposed witness, including a
preparedness and capacity to acknowledge the necessity for an expert witness to be

independent in the sense set out in the authorities, the Practice Note and the
Harmonised Code.

Mortimer J found that there had been “no attempt to comply with Part 23 in the first place”
(at [52]) and (at [55]) “no compliance at all” with Part 23 of the Rules by the expert in
question. Her Honour also found that, in the particular and fairly unique circumstances of the
case, and given what the expert had deposed, there was no question that the expert was “an
advocate for the cause” of the party who proposed to call him (at [51] and [56]). Nor was
there “any reason to believe [the expert] would even consider attempting to proffer the
declarations of independence required, or the acknowledgements of the need for
independence” (at [56]). In those circumstances, her Honour refused to waive compliance
with Part 23 of the Rules and refused to admit the evidence. Her Honour concluded (at [58]):

In those circumstances, it would be inimical to the structure and purpose of Part 23 to

waive the requirements of that Part entirely; or of r 23.11. This Court’s Rules do not

intend that there are two kinds of expert evidence admissible in proceedings in this

Court — independent and non-independent; substantially compliant with Part 23 and

wholly non-compliant. The purpose of Part 23 as a whole is to regulate the form and
preconditions to admissibility of opinion evidence within the terms of s 79(1) of the
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Evidence Act. That is why substantial compliance (at least purported), or the capacity
substantially to comply, with Part 23 must be, in this Court at least, a precondition to
admissibility of evidence within s 79(1) of the Evidence Act.

Nationwide and Mr Moran submitted, in effect, that the same reasoning applied to the expert

evidence of Mr Schepisi and Mr Specktor.
I disagree with that submission for a number of reasons.

First, the submission appears to be premised on the contention that Mr Schepisi and
Mr Specktor failed to comply with Part 23 of the Rules. There was and is, however, no
demonstrated or demonstrable non-compliance with Part 23 of the Rules on the part of either

Mr Schepisi or Mr Specktor.

The alleged non-compliance was said to be a failure to comply with r 23.13(1)(h) of the
Rules and cll 2.2 and 4.1 of GPN-EXPT, the content of which was summarised earlier. There
is, however, no basis at this stage to conclude that Mr Schepisi and Mr Specktor will not be
able to give the Court the “benefit of the objective and impartial assessment of an issue” from
their area of specialised knowledge (cl 2.2 of GPN-EXPT), or that they will not be able to
fulfil the role of providing “relevant and impartial evidence” in their area of expertise (cl 4.1
of GPN-EXPT). Nor is there any basis for the contention that Mr Schepisi and Mr Specktor
are, or will be, advocates for Mr Rush’s cause.

The fact that both Mr Schepisi and Mr Specktor have known Mr Rush for many years, are on
close terms with him and, in Mr Specktor’s case, have an ongoing relationship of principal
and agent, does not necessarily mean that they cannot give impartial and objective evidence
concerning the matters referred to in their reports. Nor does the fact that Mr Schepisi and
Mr Specktor will be giving reputation evidence in relation to Mr Rush. It certainly does not
mean that Mr Schepisi and Mr Specktor are, or will be, advocates for Mr Rush’s cause when

giving their expert opinion evidence.

Unlike the expert witness in Guy v Crown, both Mr Schepisi and Mr Specktor stated that they
had read and understood GPN-EXPT and agreed to comply with it. There is no basis to
disbelieve their statements to that effect. Nor is there any basis to conclude that, despite
acknowledging the need to give impartial and objective opinions about the matters within
their area of specialised knowledge, they will act as advocates for Mr Rush, will express
opinions simply designed to assist him, or, worse still, will mislead the Court. Nationwide

and Mr Moran did not cross-examine Mr Schepisi or Mr Specktor on the voir dire and put to
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them that they were, in fact, unwilling or incapable of being objective or independent.
Nothing in the reports prepared by Mr Schepisi or Mr Specktor provides any basis for the
conclusion that the opinions that they express therein are not impartial or objective opinions.

Second, and in any event, the admissibility of expert opinion evidence is governed by the
Evidence Act, not by the Rules, or GPN-EXPT, or the Code of Conduct.

Section 76 of the Evidence Act sets out a general rule (“the opinion rule) which excludes the
admission of opinion evidence to prove the existence of a fact in issue. Section 76(1)
provides as follows:

Evidence of an opinion is not admissible to prove the existence of a fact about the
existence of which the opinion was expressed.

Section 79 of the Evidence Act creates an exception to the opinion rule in the case of expert
witnesses. Section 79(1) provides as follows:
If a person has specialised knowledge based on the person’s training, study or

experience, the opinion rule does not apply to evidence of an opinion of that person
that is wholly or substantially based on that knowledge.

It can readily be seen that the exception to the opinion rule in s 79 of the Evidence Act
applies if two preconditions are fulfilled or established: first, the witness has specialised
knowledge derived from training, study, or experience; and, second, the opinion expressed by
the witness is wholly or substantially based on that specialised knowledge. Nothing in s 79
imposes an additional condition that the witness be independent or that his or her opinion is

demonstrably objective or impartial.

Nationwide and Mr Moran did not contend that the opinion evidence failed to meet or satisfy
the two preconditions in s 79 of the Evidence Act. Rather, they contended that the references
to objectivity and impartiality in GPN-EXPT, and the requirement in the Code of Conduct
that an expert witness not be an advocate for the party calling him or her, effectively create an
additional precondition or requirement for the admissibility of expert opinion evidence. That

contention, however, is wrong.

The relevant statements of the duties and responsibilities of expert witnesses that are
contained in GPN-EXPT and the Code of Conduct may be traced back to the judgment of
Cresswell J in National Justice Compania Naviera SA v Prudential Assurance Co Ltd (The
Ikarian Reefer) [1993] 2 Lloyd’s Rep 68 at 81-82; see Makita (Australia) Pty Ltd v Sprowles
(2001) 52 NSWLR 705; [2001] NSWCA 305 at [79]. Those statements, however, are

181



35

36

37

38

-6 -

“admonitions to those who would give expert evidence” or “precepts or ideals towards which
expert witnesses should strive” or “moral exhortations”; they are not principles of the laws of
evidence, or exclusionary rules, or legal requirements: FGT Custodians Pty Ltd (formerly
Feingold Partners Pty Ltd) v Fagenblat [2003] VSCA 33 at [15], [17] (Ormiston JA, with
whom Chernov and Eames JJA agreed); Australian Securities and Investments Commission v
Rich (2005) 190 FLR 242; [2005] NSWSC 149 at [254]; Fortson Pty Ltd v Commonwealth
Bank of Australia (2008) 100 SASR 162; [2008] SASC 49 at [114] (Debelle J, with whom
Doyle CJ and Bleby J agreed); Sydney South West Area Health Service v Stamoulis [2009]
NSWCA 153 at [200]-[208] (Ipp JA, with whom Beazley and Giles JJA relevantly agreed);
SmithKline Beecham (Australia) Pty Ltd v Chipman (2003) 131 FCR 500 at [32]-[37];
Ananda Marga Pracaraka Samagha Ltd v Tomar (No 4) (2012) 202 FCR 564; [2012] FCA
385 at [35]-[54]; Lake Macquarie City Council v Australian Native Landscapes Pty Ltd
[2015] NSWLEC 92 at [9]-[15].

The relevant principle established by those and other authorities was neatly summarised by
Dodds-Streeton J in Ananda Marga in the following terms (at [35]):

In my opinion, relevant authority establishes that while (as reflected by the Federal

Court Practice Note and like curial protocols) objectivity and independence are

sought of expert witnesses, such qualities are not preconditions of competence, even

in the case of expert witnesses. The sanction for failure to fulfil the obligations

imposed by relevant authority and curial protocols is not the exclusion of the expert’s
evidence, but rather, the significant risk that it will fail to persuade.

In other words, an actual or perceived lack of independence, impartiality or objectivity of an expert

witness goes to weight, not admissibility.

It follows that opinion evidence which otherwise complies with s 79 of the Evidence Act is
not excluded because the expert is a party to the proceedings, or has a material interest in the
proceedings, or is an employee of one of the parties: see Stamoulis at [211]-[219] and the
cases there cited.

It must also follow that the opinion evidence of Mr Schepisi and Mr Specktor is not
inadmissible merely because they have both been on close terms with Mr Rush for many
years, or, in Mr Specktor’s case, because he has some commercial arrangement with
Mr Rush, or by reason of any perception of partiality or lack of objectivity that might arise
from their connections with Mr Rush. Those are matters which may well factor into the
assessment of the weight to be given to their opinion evidence. They are not, however,

grounds for exclusion of the evidence.
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Third, the heavy reliance placed by Nationwide and Mr Moran on the judgment of
Mortimer J in Guy v Crown was misplaced. In Guy v Crown, Mortimer J referred to the
judgment of Dodds-Streeton J in Ananda Marga. Her Honour did not say that Dodds-
Streeton J’s statement of principle at [35] of that judgment (cited and extracted earlier) was
wrong. Rather, her Honour distinguished Ananda Marga on the basis that Dodds-Streeton J
was not dealing with a case where there had been no compliance at all with Part 23 of the
Rules: see Guy v Crown at [53]-[55]. The compliance with Part 23 in Ananda Marga was
said to be that the expert had acknowledged the need for independence: see Guy v Crown at
[53]. That is also the case here, as both Mr Schepisi and Mr Specktor have stated that they
had read and understood GPN-EXPT and agree to comply with it.

Like Ananda Marga, this case is clearly distinguishable from the circumstances considered
by Mortimer J in Guy v Crown, where the expert candidly disclosed that he was an advocate
for the cause of the party calling him and made no attempt to comply with Part 23: see
Ananda Marga at [23] and [51].

Lest there be any doubt about it, however, to the extent that there is any inconsistency
between Ananda Marga and Guy v Crown in relation to the matters of principle, I would
follow Ananda Marga, which is entirely consistent with the long line of authority referred to
earlier. The qualities of objectivity and independence on the part of an expert witness, as
referred to in GPN-EXPT and the Code of Conduct, are not preconditions of competence.
Rather, they are matters that may go to weight. That is not to say that Mortimer J was wrong
to exclude the opinion evidence in the case before her Honour. The nature of the opinion
evidence and the circumstances of the expert in Guy v Crown were exceptional. It is perhaps
not difficult to imagine cases where the proposed expert is so fundamentally biased or
conflicted that his or her opinion evidence should be excluded. But the exclusion in such
cases would generally be either because the bias of the expert meant that the preconditions in
s 79 were not met, or by operation of provisions such as s 135 of the Evidence Act, not by
operation of the Rules, or GPN-EXPT or the Code of Conduct.

Fourth, it is accordingly unnecessary to consider whether non-compliance with Part 23, or
r 23.11 can be waived, or should be waived in the particular circumstances of this case: cf
Guy v Crown at [58]. Here, there has been no demonstrated non-compliance with r 23.11, or
any other rule in Part 23, let alone a complete failure to comply, or even purport to comply,

as was the case in Guy v Crown. Nor has it been demonstrated that Mr Schepisi and
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Mr Specktor do not have the capacity to comply with r 23.11, or any other rule in Part 23,

merely because of their friendship and association with Mr Rush over the years.

I should emphasise that if, as events transpire, the opinion evidence of either Mr Schepisi or
Mr Specktor is ultimately shown to lack objectivity or impartiality, or if either Mr Schepisi or
Mr Specktor are shown to be mere advocates for Mr Rush in relation to the opinions that they
have expressed, that would most likely lead me to give little or no weight to those opinions.

Whether that turns out to be the case, however, remains to be seen.

Unidentified body of information ground
The basis for this ground of exclusion was that both Mr Schepisi and Mr Specktor state in
their reports that their evidence was based, not only on their specialised knowledge of the
acting and entertainment industry, but also their personal knowledge of Mr Rush.
Nationwide and Mr Moran contended that Mr Schepisi’s and Mr Specktor’s reports did not
set out the facts arising from their personal knowledge of Mr Rush which they relied on in
forming their opinions and the reports. The reports therefore do not comply with
r 23.11(1)(e) of the Rules. They also argued that the information obtained by Mr Schepisi
and Mr Specktor in the course of their relationship with Mr Rush was not part of the
“identified body of information” that they were “authorised to have regard to” in preparing
their reports. That argument was based on the following statement by Austin J in Rich (at
[348]):

One additional factor especially pertinent in the present case is that expert opinion

evidence might be excluded if the expert, in the course of his or her prior relationship

with the party who has retained him or her, has obtained information relevant to the

formation of his or her expert opinion, which is not part of the identified body of

information to which the expert is authorised to have regard in preparing the report.

Here the problem is not lack of independence per se, but the fact that, in the course of

acting in relationship with a party to the litigation in a non-independent way, the

expert may have obtained information which is not appropriate or permissible to be
used as a factual basis for expert opinions.

The arguments based on r 23.11(1)(e) of the Rules and Rich have no merit for a number of

reasons.

First, both Mr Schepisi and Mr Specktor have set out their personal knowledge of Mr Rush in
their outlines of evidence relating to Mr Rush’s reputation. More significantly, in their expert
reports, both Mr Schepisi and Mr Specktor have set out exactly how they have used
information gleaned from their personal knowledge of Mr Rush in forming their opinions. It

is sufficient to give one example in relation to each witness.
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Mr Schepisi was asked whether he agreed with Mr Marks’ opinion that “[a]s a general rule ...
actors’ roles and remuneration over the course of their career are speculative, uncertain, and
unpredictable especially because they are dependent on offers from third parties which ebb,
flow and/or dry up based upon the producers’ perceptions of the actor and the marketplace”.
Mr Schepisi’s response in his report is that, while that proposition may be generally true, he
does not think it applies to Mr Rush. That is because Mr Rush “enjoys a special position as
an elite actor” and that for actors in that special category “... age is no impediment to getting
work”. It can be seen that Mr Schepisi’s opinion is based in part on his personal knowledge
of Mr Rush’s skills and reputation as an actor, though equally it could be said that
Mr Schepisi’s specialised knowledge of the acting and entertainment industry plainly
includes personal knowledge of Mr Rush. In any event, the facts upon which Mr Schepisi
has expressed his opinion are clearly set out.

Mr Specktor was also asked to respond to Mr Marks’ opinions concerning various matters.
One of those matters was Mr Marks’ opinion that there tend to be more roles for younger
actors than older actors. Mr Specktor’s response in his report is that Mr Marks’
generalisation to that effect does not apply to a “pedigree actor” like Mr Rush and that, but
for the publications the subject of these proceedings, “Mr Rush would have continued to act,
and would have continued to earn similar income, for at least another 10 years”. It is, again,
abundantly clear how Mr Specktor has used his personal knowledge of Mr Rush in forming

his opinions.

There is accordingly no basis for the contention that the reports of Mr Schepisi and

Mr Specktor do not comply with r 23.11(e) of the Rules.

As for Nationwide and Mr Moran’s reliance on Rich, the facts, circumstances, and nature of
the expert opinion evidence considered in Rich are fundamentally different to the facts,
circumstances, and nature of the expert opinions of Mr Schepisi and Mr Specktor. The
observation made by Austin J in Rich at [348] cannot simply be transposed and applied,
without analysis or close consideration, to the facts, circumstances, and opinion evidence
under consideration in this case. In any event, for the reasons already given, there is simply
no basis for the assertion that the personal knowledge that both Mr Schepisi and Mr Specktor
have of Mr Rush is “not part of the identified body of information” that they are authorised to

have regard to in preparing their reports.
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Finally, it should be noted that Austin J’s decision to exclude the expert opinion evidence in
Rich was reversed on appeal: Australian Securities and Investments Commission v Rich
(2005) 218 ALR 764; [2005] NSWCA 152. The Court of Appeal found that Austin J’s
approach and reasons for excluding the report were erroneous. It is, therefore necessary to
approach some of Austin J’s statements of principle with some considerable caution. The

reliance placed on what some of what Austin J said in Rich was accordingly misplaced.

Exclusion under s 135 of the Evidence Act

Nationwide and Mr Moran simply asserted that the opinion evidence of Mr Schepisi and
Mr Specktor was unfairly prejudicial and should be excluded under s 135 of the Evidence
Act. They did not expressly identify how or why it was unfairly prejudicial, though it can
perhaps be assumed or inferred that the unfair prejudice somehow arose as a result of the fact
that, so Nationwide and Mr Moran asserted, Mr Schepisi and Mr Specktor lacked
independence and had personal knowledge of Mr Rush. Exactly why those considerations
resulted in the evidence being unfairly prejudicial, however, remained unclear. It was not
addressed in either the written or oral submissions advanced by Nationwide and Mr Moran.
Nor was any attention given to the probative value of the evidence or the balancing exercise
that is required when applying s 135 of the Evidence Act.

For the reasons already effectively given, the opinion evidence of Mr Schepisi and
Mr Specktor was not unfairly prejudicial simply because they knew and had longstanding
relationships with Mr Rush. Nor was the opinion evidence unfairly prejudicial because
Mr Schepisi and Mr Specktor used their personal knowledge of Mr Rush in forming some of
their opinions, particularly as they identified that knowledge and its use in their reports. In
any event, even if the evidence was in some way unfairly prejudicial, Nationwide and
Mr Moran did not even attempt to demonstrate how or why that prejudice “substantially

outweighed” the probative value of the evidence.

Conclusion

Because there was no substance or merit in any of the arguments advanced by Nationwide
and Mr Moran, | decided to admit the evidence. As | have already said, the weight that will
be given to the opinions expressed by Mr Schepisi and Mr Specktor is entirely another
matter. That cannot be determined until they have been cross-examined, as they both will be,

and after all the evidence is before the Court, including the evidence of Mr Marks.
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Federal Court of Australia
District Registry: New South Wales
Division: General No: NSD2179/2017

GEOFFREY ROY RUSH
Applicant

NATIONWIDE NEWS PTY LIMITED and another named in the schedule
Respondents

ORDER

JUDGE: JUSTICE WIGNEY
DATE OF ORDER: 29 October 2018

WHERE MADE: Sydney
THE COURT ORDERS THAT:

1. The respondents’ application that the opinion evidence of Mr Frederic Schepisi and
Mr Frederick Specktor be ruled inadmissible, or alternatively for an order that the
evidence of Mr Schepisi and Mr Specktor be excluded pursuant to s 135 of the Evidence
Act 1995 (Cth), be refused.

Date that entry is stamped:

7
A

£ i

Registrar

Prepared in the New South Wales District Registry, Federal Court of Australia
Level 17, Law Courts Building, Queens Square, Telephone 02 9230 8567
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ORDERS

NSD 2179 of 2017
BETWEEN: GEOFFREY ROY RUSH
Applicant
AND: NATIONWIDE NEWS PTY LTD

First Respondent

JONATHON MORAN
Second Respondent

JUDGE: WIGNEY J
DATE OF ORDER: 6 NOVEMBER 2018

THE COURT ORDERS THAT:

1. The respondents’ interlocutory application filed in Court on 30 October 2018 is

dismissed with costs.

2. The interim suppression and non-publication orders made on 30 October 2018 be

continued until further order.

Note: Entry of orders is dealt with in Rule 39.32 of the Federal Court Rules 2011.
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REASONS FOR JUDGMENT
(Revised from transcript)
WIGNEY J:

The trial of Mr Geoffrey Rush’s defamation action against Nationwide News Pty Ltd and
Mr Jonathon Moran commenced on 22 October 2018. It was allocated 14 hearing days. On
30 October 2018, the seventh day of the trial, Nationwide and Mr Moran applied for, and were
granted, leave to file in Court an interlocutory application seeking, amongst other things, an
order that they be granted leave to file a third further amended defence. The proposed
amendments to the existing defence are, on just about any view, substantial and significant.
They include the insertion of entirely new particulars of truth of some of the pleaded
imputations as part of Nationwide and Mr Moran’s defence of justification pursuant to s 25 of
the Defamation Act 2005 (NSW). Those particulars raise a series of entirely new allegations
concerning Mr Rush’s conduct by a prospective new witness. That prospective witness will be

referred to throughout these reasons as “witness X”.

The reason for that pseudonym is that, as soon as Nationwide and Mr Moran sought leave to
file the interlocutory application in Court, Mr Rush applied for non-publication and suppression
orders pursuant to s 37AF of the Federal Court of Australia Act 1976 (Cth) in respect of
witness X’s identity and the nature of the allegations made by her. Interim non-publication
and suppression orders were made pursuant to s 37Al of the Federal Court Act until a

determination of the substantive application under s 37AF.

As will be seen, witness X and the new allegations which form the basis of the proposed new
particulars of truth have nothing to do with Mr Rush’s conduct during the Sydney Theatre
Company’s production of King Lear in late 2015 and early 2016. It was Mr Rush’s conduct
during the production of King Lear which was the main, if not sole, focus of the articles which
Mr Rush contends were defamatory of him. Mr Rush was first advised of the new allegations,
the new witness and the application to amend the existing defence on the evening of Sunday,
28 October 2018. It will be necessary to say something more in due course concerning the
chain of events that apparently led to the filing of the interlocutory application in Court on
30 October 2018.

As events transpired, the amendment application was not able to be heard until the afternoon
of Friday, 2 November 2018, the tenth day of the trial. The reason that the application was not
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able to be dealt with until that day was that Mr Rush’s counsel were not immediately able to
deal with it when it was filed on 30 October 2018. There was a good reason for that. While
copies of the interlocutory application and supporting affidavit were apparently served at some
time during the evening of Sunday, 28 October 2018, two important witnesses were to be called
in Mr Rush’s case on 29 October 2018. Perhaps more significantly, the main witness to be
called by Nationwide and Mr Moran, Ms Eryn Jean Norvill, was due to be called to give
evidence on 30 October 2018. It was reasonable for Mr Rush’s counsel to focus on preparing

for the cross-examination of Ms Norvill.

Once Ms Norvill was called, it would have been inappropriate to interrupt her evidence,
particularly during cross-examination, to hear the interlocutory application. It was also not
possible to hear the application immediately after Ms Norvill’s evidence was completed late
on the afternoon of 31 October 2018. That was because other witnesses had to be called on
1 and 2 November 2018 due to issues with their availability. The end result was that, by the
time the amendment application by Nationwide and Mr Moran was heard, together with
Mr Rush’s application for non-publication and suppression orders, the evidence of the parties
in relation to the substantive defamation action, as presently pleaded, was almost complete.
The only remaining witnesses were two expert accounting witnesses whose evidence related
to the calculation of any economic loss suffered by Mr Rush should his claim in defamation be
found to be made out. It was agreed that the evidence of those two witnesses would be heard
on Monday, 5 November 2018, again on the basis that they were effectively only available
then.

The hearing of Nationwide and Mr Moran’s amendment application and Mr Rush’s application
for non-publication and suppression orders concluded at about 5.00 pm on 2 November 2018.
Judgment was reserved. In light of the fact that the expert accounting witnesses were to be
called on 5 November 2018, it was indicated that judgment would be handed down on
6 November 2018.

The evidence of the expert accounting witnesses has now been heard. It follows that the
amendment application by Nationwide and Mr Moran is to be decided at a point when, but for
the amendment application, the case would be all but complete. All that would remain would
be final submissions. If the amendment is allowed, however, it will be necessary to adjourn
the matter part-heard. That was effectively conceded by Nationwide and Mr Moran. That is

because witness X would not be available to give evidence during this, the final, week that has

198



10

11

-3-

been set aside for the trial. Indeed, it was suggested that witness X would not be able to give
evidence, other than perhaps by video link, before the end of February 2019. In any event,
given that Mr Rush and his legal team were not even notified of the amendment application
and the allegations made by witness X until 28 October 2018, it could scarcely be expected
that they would have been in a position to respond to the allegations immediately. As will be
seen, if the amendment application is allowed, the earliest date that the trial could continue
would be April 2019.

The difficult question that now needs to be resolved is whether, in all the circumstances,
Nationwide and Mr Moran should be permitted to amend their defence to raise the new
particulars of truth based on the evidence of witness X. Resolving that issue depends on
balancing a number of relevant considerations, many of which pull in different directions. On
the one hand, regard must be had to the lateness of the application and the delay and prejudice
that Mr Rush will almost inevitably suffer if the amendment is allowed and the matter is
adjourned part-heard to a date no earlier than April 2019. On the other hand, consideration
must be given to the apparent importance of the new allegations and the evidence of witness X

to Nationwide and Mr Moran’s defence.

Before the competing considerations are considered and weighed in the balance, it is
unfortunately necessary to say something more about the nature and course of the proceeding

to date. That is necessary so as to put the amendment application in its proper context.

MR RUSH’S CASE

The nature of Mr Rush’s defamation case is discussed at length in two earlier judgments of the
Court: Rush v Nationwide News Pty Ltd [2018] FCA 357 (Rush No 1) and Rush v Nationwide
News Pty Ltd (No 2) [2018] FCA 550 (Rush No 2). It is unfortunately necessary to refer again
to some of the detail contained in those judgments, even though it involves some repetition.
That is because one of the relevant considerations in determining whether the amendment
should be allowed is the importance of the proposed amendment, and the evidence relating to
it, to Nationwide and Mr Moran’s defence to Mr Rush’s claims. That involves close
consideration of the nature of the matters complained of, the pleaded imputations, and

Nationwide and Mr Moran’s defence.

Mr Rush’s claim has remained consistent since the day it was filed. There have been no
amendment applications by him. He claims that he was defamed by Nationwide and Mr Moran

in three publications, each of which he contends contained numerous defamatory imputations.
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The first matter complained of was a billboard or poster which was allegedly displayed
outside newsagencies throughout Australia on 30 November 2017. The billboard advertised a
story or article that appeared in the Daily Telegraph that day. It contained the words: “World
Exclusive Geoffrey Rush in Scandal Claims” and “Theatre Company Confirms ‘Inappropriate
Behaviour’”. Mr Rush claimed that this publication conveyed the following two defamatory

meanings or imputations:

@ The applicant [Mr Rush] had engaged in scandalously inappropriate behaviour

in the theatre.

(b) The applicant had engaged in inappropriate behaviour of a sexual nature in the

theatre.

Mr Rush also alleged that, by reason of certain “extrinsic facts”, the billboard conveyed two

further defamatory imputations, being:

@ The applicant had committed sexual assault in the theatre.

(b) The applicant had engaged in inappropriate behaviour of a sexual nature in the
theatre.

The alleged extrinsic facts, in summary, were that, in the weeks preceding the publication, a
number of famous actors and movie and television producers and personalities had been
portrayed in the media and on social media as sexual predators who had committed acts of
sexual assault and/or sexual harassment. Those actors, producers or personalities included a
famous Hollywood film producer, Harvey Weinstein; a famous Hollywood actor, Kevin

Spacey; and an Australian television personality, Don Burke.

The second matter complained of was a series of articles published in the Telegraph on
30 November 2017. Those articles appeared on the front page and on pages 4 and 5. Those
articles, or the substance of them, were also published on the Telegraph’s website and tablet

app.

In short terms, the front page of the edition of the Telegraph published on that day contained a
large head and shoulders photograph of Mr Rush made up in the character of King Lear. That
photograph appeared above a large headline “King Leer” and the words “World Exclusive
Oscar-winner Rush denies ‘inappropriate behaviour’ during Sydney stage show”. The article
on the first page stated, amongst other things, that Mr Rush had been accused of “inappropriate
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behaviour” during the Sydney Theatre Company’s recent production of King Lear. It noted

that Mr Rush vigorously denied the claims.

The main article on pages 4 and 5 appeared under the large headline “Star’s Bard Behaviour”.
The main article on pages 4 and 5 itself stated, amongst other things, that:

The Daily Telegraph can today reveal that one of the country’s most successful actors

was the subject of a complaint during the production of King Lear. It is understood

the allegations of inappropriate behaviour occurred over several months. The local

production of the classic William Shakespeare play ran from November 2015 to
January 2016 at the Roslyn Packer Theatre.

The article noted that Mr Rush denied the claims and quoted extensively from a letter written

by Mr Rush’s lawyer to that effect.

Mr Rush alleged that the second matter complained of conveyed the following defamatory

imputations:

@ The applicant is a pervert.

(b) The applicant behaved as a sexual predator while working on the Sydney
Theatre Company’s production of King Lear.

(c) The applicant engaged in inappropriate behaviour of a sexual nature while
working on the Sydney Theatre Company’s production of King Lear.

(d) The applicant, a famous actor, engaged in inappropriate behaviour against
another person over several months while working on the Sydney Theatre

Company’s production of King Lear.

Mr Rush also alleged, in the alternative, that the second matter complained of conveyed those
four defamatory imputations by reason of the same extrinsic facts referred to earlier in the

context of the billboard.

It is perhaps worth emphasising at this stage that the focus of the article or articles in the
Telegraph on 30 November 2017 was Mr Rush’s behaviour during the production of King Lear.
No allegations were made about his behaviour on other occasions. That is perhaps reflected in
the fact that three of the four imputations refer specifically to Mr Rush’s behaviour during the
production of King Lear. The other alleged imputation — that Mr Rush was a pervert — involves
amore general charge. So too do the alleged imputations carried by the first matter complained
of. As will be seen, the proposed new particulars, and the evidence of witness X, can, at their

very highest, only go towards establishing the substantial truth of the general charges. They
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cannot provide the basis of a justification defence to any of the imputations that relate

specifically to Mr Rush’s behaviour during King Lear.

The third matter complained of was a series of articles published in the Telegraph on
1 December 2017. Those articles appeared on the front page and on pages 4 and 5. Those

articles, or the substance of them, were also published on the Telegraph’s website and tablet

app.

The front page of that edition of the Telegraph contained the words “Unscripted Drama: the
Oscar Star Scandal” and the large headline “We’re With You” and “Theatre cast back accuser
as Rush denies “touching’”. The first few paragraphs of the article stated:

Two Sydney Theatre Company actors yesterday spoke out in support of the actress

who has accused Oscar winner Geoffrey Rush of touching her inappropriately during
the stage production of King Lear.

Rush - one of Australia’s biggest stars - was yesterday continuing to vehemently deny
the claims.

Meyne Raoul Wyatt, who also appeared in King Lear, said he believed the allegations.
“I believe (the person who) has come forward. It’s time for Sydney Theatre Company
and the industry in Australia and worldwide as a whole to make a stand,” Wyatt said.

The front page article also stated:
Two STC sources said the company stood by her claims. Both said the company
wouldn’t work with Rush again. Despite denials, Rush was told who made the claims

in a phone call with executive director Patrick Mcintyre weeks ago. Mr Mcintyre last
night said the STC had “reviewed policies” is about “inappropriate behaviour”.

Another article on page 4 quoted a “tweet” by another actor, Mr Brandon McClelland, who
was said to have worked alongside the woman at the centre of the alleged complaint. That
tweet stated: “It wasn’t a misunderstanding. It wasn’t a joke”. That tweet was said to have

been “reposted” by several other Sydney theatre actors.

Mr Rush alleged that the third matter complained of conveyed the following defamatory

imputations:

@) The applicant had committed sexual assault while working on the Sydney

Theatre Company’s production of King Lear.

(b) The applicant behaved as a sexual predator while working on the Sydney

Theatre Company’s production of King Lear.

() The applicant engaged in inappropriate behaviour of a sexual nature while

working on the Sydney Theatre Company’s production of King Lear.
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(d) The applicant, an acting legend, had inappropriately touched an actress while

working on the Sydney Theatre Company’s production of King Lear.
(e) The applicant is a pervert.

()] The applicant’s conduct in inappropriately touching an actress during King Lear
was so serious that the Sydney Theatre Company would never work with him
again.

(9) The applicant had falsely denied that the Sydney Theatre Company had told him

the identity of the person who had made a complaint against him.

Mr Rush also alleged, in the alternative, that the third publication conveyed the same six
defamatory imputations referred to in paragraphs (a) to (f) above, by reason of the extrinsic

facts referred to earlier.

As can be seen, five of the imputations alleged to be carried by the third matter complained of
relate to Mr Rush’s behaviour during King Lear. It is not suggested that the proposed new
particulars can provide any defence to those imputations. One of the other imputations is again
the general charge that Mr Rush is a pervert. The other imputation, that Mr Rush falsely denied
that the Sydney Theatre Company had told him the identity of the person who made the
complaint against him, is no longer the subject of any justification defence by Nationwide and
Mr Moran. It follows that the proposed new particulars, and the evidence of witness X, are not

relevant to it.

NATIONWIDE AND MR MORAN’S DEFENCE

Nationwide and Mr Moran’s defence to Mr Rush’s claim has been, to say the very least, a
moveable feast. Even putting the present amendment application to one side, the settling of
Nationwide and Mr Moran’s final defence to the action has been fraught with difficulties. That

has inevitably already led to delays and prejudice to Mr Rush.

Both Nationwide and Mr Moran denied that the relevant publications, in their natural and
ordinary meanings or otherwise, were reasonably capable of conveying, or in fact conveyed,
any of the imputations that Mr Rush alleged that they conveyed. They also denied that Mr Rush
had been brought into hatred, ridicule, or contempt, or had been gravely injured in his character
or reputation, or had suffered hurt or embarrassment as a result of the publications. It is

unnecessary to say anything further concerning those aspects of the defence. Suffice it to say
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that the proposed new particulars, and the evidence of witness X, can have no bearing on the

success or otherwise of them.

Nationwide and Mr Moran also relied on the defence of justification under s 25 of the
Defamation Act. In the first two iterations of their defence, they only contended that four of
the alleged imputations were substantially true. The four imputations that they claimed to be

substantially true were:

@) The applicant had engaged in scandalously inappropriate behaviour in the

theatre.

(b) The applicant, a famous actor, engaged in inappropriate behaviour against
another person over several months while working on the Sydney Theatre
Company’s production of King Lear.

(c) The applicant, an acting legend, had inappropriately touched an actress while
working on the Sydney Theatre Company’s production of King Lear.

(d) The applicant’s conduct in inappropriately touching an actress during King Lear
was so serious that the Sydney Theatre Company would never work with him

again.

Two things should be noted: first, three of the imputations that were initially claimed to be
substantially true related specifically to Mr Rush’s conduct during the production of King Lear;
and second, it was not initially contended by Nationwide and Mr Moran that the general

imputation that Mr Rush was a pervert was substantially true. That has now changed.

The particulars of truth included in Nationwide and Mr Moran’s initial defence are also worthy
of note. They related entirely to Mr Rush’s conduct during or immediately after the production
of King Lear. Perhaps more significantly, while they were, for the most part, expressed in very
general, vague, and at times ambiguous, terms, they were also in part materially inconsistent
with the particulars of truth now relied on by Nationwide and Mr Moran. They also did not

include many of the allegations now relied on.

The main allegation was that, at a performance of King Lear on or about 5 January 2016,
Mr Rush touched the actress, now known to be Ms Norvill, in a manner that made her feel
uncomfortable. That touch was alleged to have occurred during the final scene in which
Mr Rush, playing King Lear, walked onto the stage carrying Cordelia, played by Ms Norvill.

The suggestion appeared to be that the alleged touch occurred while Mr Rush was carrying
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Ms Norvill, not at the time that Ms Norvill was lying on the stage. It was also claimed that,
following the performance, Ms Norvill said “stop doing it”. The particulars also included an
allegation that, at an after party on 9 January 2016, Mr Rush followed Ms Norvill into the
female bathrooms in the foyer of the theatre and Ms Norvill told him to “fuck off”. That

particular is no longer pursued.

Needless to say, Nationwide and Mr Moran’s justification defence, in its initial iteration, was
struck out on the application of Mr Rush on the basis that the particulars of truth were deficient
and defective: Rush No 1 at [55]-[108].

It should also be noted that Nationwide and Mr Moran also initially relied on the defence of
qualified privilege pursuant to s 30 of the Defamation Act. It is unnecessary to consider the

details of that defence, save for making two points.

First, as will be seen, the initial pursuit of the defence of qualified privilege led to further delay.
Some of the particulars of the defence relied on by Nationwide and Mr Moran were struck out.
That decision was the subject of an unsuccessful application by Nationwide and Mr Moran for
leave to appeal: Nationwide News Pty Ltd v Rush [2018] FCAFC 70 (Nationwide v Rush).
Nationwide and Mr Moran then sought to reintroduce the particulars on another basis. That
application, along with the application for leave to file a cross-claim against the Sydney Theatre

Company, was also unsuccessful: Rush No 2 at [31]-[73].

Second, for a significant period of time, including at the time that the matter was set down for
trial, the defence of qualified privilege was the only substantive defence relied on by
Nationwide and Mr Moran. Ultimately, however, they withdrew that defence. The

circumstances in which that defence was withdrawn are considered later.

Nationwide and Mr Moran’s substantive defence to Mr Rush’s claim now hinges entirely on a
defence of justification. The circumstances in which Nationwide and Mr Moran were
permitted to re-introduce and re-plead the defence are considered later in the context of the
delay and prejudice that has been occasioned by Nationwide and Mr Moran’s amendments to
their defence. It is, in the meantime, necessary to outline the defence of justification as
presently pleaded. That is because, as has already been noted, the proposed amendment to the
defence would, if permitted, significantly supplement the particulars of truth relating to at least

some of the alleged imputations.
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The defence of justification, as currently pleaded by Nationwide and Mr Moran, is entirely
based, as it was initially, on allegations concerning Mr Rush’s conduct and behaviour during
the production of King Lear, including the rehearsals. The allegations, as particularised, relate
entirely to Mr Rush’s behaviour towards Ms Norvill. Nationwide and Mr Moran contend that
that the allegations, if made out, would prove the substantial truth of all but one of the
imputations pleaded by Mr Rush. The one imputation that is not the subject of the justification
defence is the imputation that Mr Rush had falsely denied that the Sydney Theatre Company

had told him the identity of the person who had made a complaint against him.

The particulars of truth that have been pleaded by Nationwide and Mr Moran involve, broadly

speaking, seven or perhaps eight key allegations or incidents.

The first key allegation is that, on one occasion when Mr Rush and Ms Norvill were rehearsing
the final scene of the play, in which Cordelia is dead and King Lear is grieving over her dead
body, Ms Norvill saw Mr Rush “hovering his hands over her torso and pretending to caress or
stroke her upper torso” and then make “groping gestures in the air with two cupped hands,
which gestures were intended to simulate and did in fact simulate him groping and fondling
[Ms Norvill’s] breasts”: second further amended defence (SFAD) [15]. This incident was said

to have occurred in front of other members of the cast and perhaps crew.

The second key allegation is that, during the rehearsal period, Mr Rush “regularly made
comments or jokes about [Ms Norvill] or her body which contained sexual innuendo”: SFAD
[16]. That conduct was said to have occurred in the presence of members of the cast and crew.

The third allegation again relates to conduct during the rehearsal period. It is alleged that
Mr Rush would “regularly (every few days) make lewd gestures in [Ms Norvill’s] direction”
and that “[o]n a number of occasions this comprised [Mr Rush] looking at [Ms Norvill],
sticking his tongue out and licking his lips and using his hands to grope the air like he was
fondling [Ms Norvill’s] hips or breasts”: SFAD [17].

The fourth allegation is that, during an interview with a journalist, Mr Rush described having
a “stage-door Johnny crush” on Ms Norvill: SFAD [18].

The fifth allegation is perhaps the most serious allegation. It is alleged that, during a preview
performance of the play, Mr Rush departed from the way that the last scene had previously
been performed in that he “did not touch [Ms Norvill’s] hand and face as had been repeatedly

rehearsed but rather [he] moved his hand so that it traced down [Ms Norvill’s] torso and across
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the side of her right breast”: SFAD [19]. The following day, the director of the play, Mr Neil
Armfield, gave Mr Rush an oral “note”, apparently in the presence of other cast members, in
which he said that Mr Rush should make his performance in the last scene more “paternal” as
it was becoming “creepy and unclear”. Mr Armfield also directed Mr Rush not to stroke
Ms Norvill’s body: SFAD [20].

The sixth allegation concerns an incident that was said to have occurred during a performance
which occurred in the period between 14 and 26 December 2015. The final scene of the play
involved Mr Rush carrying Ms Norvill onto the stage in his arms. Ms Norvill stood on a chair
in the prompt side wings so as to facilitate Mr Rush lifting her into his arms before carrying
her onto the stage. It is alleged that, in a performance during the period referred to earlier,
before lifting Ms Norvill from the chair, Mr Rush placed his hand on Ms Norvill’s lower back
above her shirt. He then moved his hand under her shirt and along the waistline of Ms Norvill’s
jeans, brushing across the skin of her lower back. The movement is alleged to have been light
in pressure, slow, and deliberate, and to have lasted 20 to 30 seconds: SFAD [21]-[22].

The seventh allegation again concerns an incident that occurred immediately prior to Mr Rush
lifting Ms Norvill from the chair before carrying her on stage for the final scene. The incident
is said to have occurred during a performance in the period 4 to 9 January 2016. On this
occasion, Mr Rush is alleged to have started to touch Ms Norvill’s lower back on top of her
shirt. He then gently rubbed his fingers over Ms Norvill’s lower back from left to right: SFAD
[23].

The eighth allegation is that, on 10 June 2016, Mr Rush sent a text message to Ms Norvill in
which he said that he thought about her “more than is socially appropriate”: SFAD [24].

Nationwide and Moran claim that Mr Rush’s actions as described were intentional and
constituted scandalously inappropriate conduct in a workplace: SFAD [25]. They contend that
Ms Norvill made a complaint to the Sydney Theatre Company in April 2016 and that, following
the complaint, the Sydney Theatre Company decided that it would never work with Mr Rush
again: SFAD [27].

As has already been noted, the main change that would be made to Nationwide and Mr Moran’s
defence by the proposed amendment involves the addition of new particulars of facts and
circumstances that Nationwide and Mr Moran contend would, if established, prove the

substantial truth of some, but not all, of the pleaded imputations. The general nature of those
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new particulars will be outlined shortly. The important point to emphasise at this stage is that,
unlike the existing particulars and allegations, the new particulars do not involve Mr Rush’s
behaviour during the production of King Lear, do not involve Ms Norvill, and do not involve
the Sydney Theatre Company. They involve incidents or events that are alleged to have
occurred many years before 2016.

Before addressing the proposed amendments in some little more detail, it is necessary to say
something more about the chronology of the proceedings to date. That is again necessary to

put the amendment application in its proper context.

CHRONOLOGY OF THE PROCEEDINGS TO DATE

Mr Rush filed his originating application and statement of claim almost a year ago, on
8 December 2017. The matter was listed for a first case management hearing on
8 February 2018.

Nationwide and Mr Moran filed a defence on 1 February 2018. The next day, Mr Rush filed
an interlocutory application which sought, amongst other things, orders striking out parts of
the defence, including the justification defence and parts of the defence of qualified privilege.
The interlocutory application was made returnable at the first case management hearing on
8 February 2018.

At the first case management hearing on 8 February 2018, senior counsel who then appeared
for Mr Rush moved on the interlocutory application. Counsel who appeared for Nationwide
and Mr Moran opposed the interlocutory application being heard that day. Counsel for
Nationwide and Mr Moran also sought a direction in relation to the filing of an amended
defence. Ultimately, Nationwide and Mr Moran prevailed: Mr Rush’s interlocutory application
was listed for hearing on 19 February 2018 and Nationwide and Mr Moran were directed to
serve an amended defence, and provide a copy to the Court, on or before 15 February 2018.
The important point to emphasise about the first case management hearing is that Mr Rush,
through his counsel, emphasised his wish to have the earliest possible hearing date. It was on
that basis that he sought to have the interlocutory application resolved at the earliest

opportunity.

Nationwide and Mr Moran provided an amended defence on 14 February 2018 as directed and

the interlocutory application was heard on 19 February 2018.
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On 20 March 2018, judgment was delivered in relation to Mr Rush’s interlocutory application:
Rush No 1. Amongst other things, orders were made striking out Nationwide and Mr Moran’s
justification defence and parts of their qualified privilege defence. A subpoena that had been
issued to the Sydney Theatre Company on the application of Nationwide and Mr Moran was
also set aside.

When judgment was handed down, counsel for Mr Rush immediately provided short minutes
of order for the future progress of the matter. Counsel emphasised that Mr Rush sought the
earliest available hearing date. It was indicated that the matter could be heard in August 2018.
Counsel for Nationwide and Mr Moran opposed the timetable that had been proposed by
Mr Rush and opposed the making of an order fixing the matter for trial. The main reason for
that opposition was that Nationwide and Mr Moran wanted time to consider applying for leave
to appeal from the interlocutory judgment. Nationwide and Mr Moran again prevailed. The
matter was not listed for trial, but was instead listed for a further case management hearing on
27 March 2018.

At the further case management hearing on 27 March 2018, senior counsel for Nationwide and
Mr Moran advised that an application for leave to appeal would be filed. The consequence of
that was said to be that it “would be pointless ... to proceed to embark on a course of
interlocutory procedures like discovery and statements and interrogatories” until that leave
application was heard and disposed of. Senior counsel for Nationwide and Mr Moran also
sought an order concerning the filing of a cross claim against the Sydney Theatre Company.
Counsel for Mr Rush opposed the course proposed by Nationwide and Mr Moran and, once
again, emphasised that Mr Rush was entitled to the earliest available date so as to be able to
vindicate his reputation. Orders were eventually made which required Nationwide and
Mr Moran to file an application for leave to file a further amended defence and cross-claim and
an application for leave to appeal by 3 April 2018. The matter was listed for a further case
management hearing on 9 April 2018.

At the case management hearing on 9 April 2018, counsel for Mr Rush advised the Court that
Mr Rush did not oppose the filing of the further amended defence which had been served by
Nationwide and Mr Moran, though he would oppose the filing of a cross-claim against the
Sydney Theatre Company. Senior counsel then appearing for Nationwide and Mr Moran
indicated, however, that they were still considering making some further changes to the
proposed further amended defence concerning mitigation of damage. The application
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involving the filing of a cross-claim against the Sydney Theatre Company was set down for
hearing on 13 April 2018. That hearing date was subsequently changed to 16 April 2018.

As had occurred at every previous case management hearing, counsel for Mr Rush pressed for
an early hearing date. This time, however, an affidavit was filed in support of the application
for an early hearing date. That affidavit included evidence that Mr Rush was suffering ongoing
hurt and damage as a result of the impugned publications and ongoing reports of the
proceedings. The deponent of the affidavit said, on the basis of information provided by
Mr Rush, that Mr Rush was virtually housebound, that he suffered from lack of sleep and
anxiety, and that he had retreated from and lacked the necessary motivation to conduct normal
activities in the theatre and film industries.  The affidavit also referred to and annexed
numerous reports of the proceedings by newspapers in Australia and overseas.

On 11 April 2018, Nationwide and Mr Moran served a second proposed further amended
defence which differed in material respects from the version served earlier. Those differences
had not been foreshadowed at the earlier case management hearing. Mr Rush advised that he

opposed the filing of that version of the further amended defence.

The interlocutory application filed by Nationwide and Mr Moran for orders relating to the
second proposed further amended defence and proposed cross-claim against the Sydney
Theatre Company was heard on 16 April 2018. Judgment dismissing the interlocutory
application was delivered on 20 April 2018: Rush No 2.

As had occurred immediately after the handing down of judgment in Rush No 1, upon the
handing down of judgment in Rush No 2, counsel for Mr Rush immediately pressed for the
matter to be set down for hearing on the earliest available date. While senior counsel who
appeared for Nationwide and Mr Moran on that day initially expressed some faint opposition
to the course proposed by Mr Rush, ultimately orders were made fixing the matter for trial to
commence on 3 September 2018. Orders were also made in relation to the service of outlines

of evidence and various other interlocutory steps.

Nationwide and Mr Moran’s application for leave to appeal from Rush No 1 was heard by the
Full Court on 27 April 2018. It was dismissed with costs: Nationwide v Rush.

The important point to emphasise at this point in the chronology is that, at every stage of the
proceeding, Mr Rush, through his counsel, had pressed for an early hearing of his claim.

Nationwide and Mr Moran, on the other hand, had frustrated and impeded Mr Rush’s attempt
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to have his claim heard. They filed a defence which raised defences which were not properly
particularised. They not only unsuccessfully sought leave to appeal from the judgment striking
out parts of their defence of qualified privilege, but they also unsuccessfully sought to
reintroduce the struck-out paragraphs on a different basis. In Rush v Nationwide News Pty Ltd
(No 4) [2018] FCA 1558 (Rush No 4), I described Nationwide and Mr Moran’s conduct of the

litigation up to this point as being unsatisfactory. If anything, that was an understatement.
Eventually, however, Mr Rush was able to secure a trial date in early September 2018.

On 31 July 2018, that all changed. The sequence of events that commenced on 31 July 2018
is described in detail in Rush No. 4. In summary, Nationwide and Mr Moran filed yet another
application to amend their defence. The reason for the amendment application was that
Ms Norvill, who had until this point declined to co-operate with Nationwide and Mr Moran’s
defence, had agreed to give evidence. The amended defence contained almost entirely new
particulars of truth. Those particulars, which were described earlier, were based on the
anticipated evidence of Ms Norvill. Mr Rush initially opposed the amendment application, but
ultimately withdrew that opposition on the condition that the commencement of the trial was
able to be deferred to 22 October 2018, a date that was suitable to the parties and the Court.

Ultimately, orders were made on 9 August 2018 which had the effect of vacating the existing
trial date, fixing the trial for hearing to commence on 22 October 2018, and providing for all
further interlocutory steps necessary to ensure that the trial could commence on
22 October 2018. As was explained in Rush No. 4, the orders that were made on 9 August 2018
included an order that Nationwide and Mr Moran could not further amend their defence without
leave of the Court and that the parties could not rely on any evidence not served in accordance
with the timetable. In the case of Nationwide and Mr Moran, that meant that they were not
permitted to rely on any evidence served after 20 August 2018 without leave.

It should also be noted, in this context, that Mr Rush’s counsel said the following in relation to
Mr Rush’s reasons for withdrawing his opposition to the amendment application and the delay
of the trial:

Yes, and | should say the only reason we’re consenting to this adjournment, even

though the delay is intolerable to Mr Rush, is because, frankly, it’s in his interest for

these allegations to be dealt with as a matter of finality, in full. He’s ready to come to

court, and he wants them to be determined. And that’s the reason why the application
is not opposed.
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The important point to emphasise is that, even putting the unsatisfactory conduct of the
proceedings prior to 31 July 2018 to one side, the trial of Mr Rush’s application has already
been adjourned once to accommodate a significant amendment of Nationwide and Mr Moran’s
defence. If the present amendment application was allowed, it would be the fourth amendment
of Nationwide and Mr Moran’s defence.

THE PROPOSED AMENDMENT AND THE EXPLANATION FOR IT

Nationwide and Mr Moran’s explanation for the current amendment application is contained
in an affidavit sworn by Mr Marlia Saunders, a solicitor employed by Nationwide. That
affidavit also annexes the proposed third further amended defence and a document which is
said to be a statement of witness X. For reasons that will become apparent, witness X’s identity
will not be exposed in these reasons. Nor will the detail of witness X’s statement or the detail
of the new particulars contained in the proposed third further amended defence. It is sufficient

to note the following.

Witness X is someone who worked with or alongside Mr Rush some years ago, well before the
production of King Lear which has, to date, been the focus of these proceedings. Ms Saunders’
evidence was that, in or about December 2017, a journalist employed by Nationwide attempted
to contact witness X to see if she would speak about her experience working with or alongside
Mr Rush. That attempt was unsuccessful. A further attempt was made in writing in February
2018. A representative of witness X advised that she did not wish to speak with Nationwide
and Mr Moran’s legal representatives and did not want to be contacted again. Despite the
request that witness X not be contacted again, further attempts were made to speak with witness
X in July, September and October 2018. Those further attempts met with either no response,

or a negative response.

On 26 October 2018, however, a solicitor acting for witness X contacted Nationwide and
Mr Moran’s lawyers and indicated that witness X may be prepared to give evidence at the
hearing. Exactly how that came about is unclear. It can be noted, however, that the solicitor
who acted for witness X also acted for Ms Norvill. It was that solicitor who first contacted
Nationwide and Mr Moran’s lawyers about Ms Norvill’s willingness to give evidence. It was

that contact which eventually gave rise to the 31 July 2018 amendment application.

As already indicated, Ms Saunders’ affidavit annexes a document said to be a statement of
witness X. It is unsigned and bears the date 28 October 2018. It is unclear from Ms Saunders’

affidavit who prepared that statement and in what circumstances it was prepared. While it
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bears the date 28 October 2018, it is unclear when it was first prepared or finalised, or exactly

when it was provided to Nationwide and Mr Moran’s lawyers.

The statement records, amongst other things, that after reading numerous media reports about
evidence given in the trial, witness X retained a solicitor to provide her with legal advice about
the dispute between Nationwide and Mr Moran, and Mr Rush. It is stated, in effect, that for
various reasons that are explained in the statement, witness X would be extremely reluctant to
attend Court to give evidence in person prior to the end of February 2019. The statement
includes a request that witness X be permitted to give evidence by video link from overseas,
though it is unclear exactly when that could be done, or whether it could be done before the
end of February 2019.

As for the expected evidence of witness X, as recorded in the statement, the statement refers to
a number of incidents that occurred during and after the period of time that witness X worked
with or alongside Mr Rush. I have closely considered the contents of the statement of witness
X in its entirety. As has already been indicated, however, it is not intended to delve into the
detail of those alleged incidents in these reasons. It is sufficient to note that the incidents are
all said to have occurred during the season of a particular theatre production, though some of
the incidents occurred in social settings outside the theatre and one occurred in a professional
setting outside the theatre. Some of the incidents involve electronic messages. The incidents
that occurred in the theatre setting did not occur during any performance or rehearsal. The

incidents could broadly be said to be sexual in nature.

The proposed third further amended defence distils those incidents into 8 particulars (proposed
paragraphs 27D to 27L; paragraphs 27A to 27C contain background to those particulars).
Those particulars are then said to support the substantial truth of the following imputations:

@) The applicant had engaged in scandalously inappropriate behaviour in the

theatre (see paragraph 28.1 of the proposed third further amended defence).

(b) The applicant had behaved in inappropriate behaviour of a sexual nature in the

theatre (see paragraph 28.2 of the proposed third further amended defence).

(©) The applicant is a pervert (see paragraph 28.4 of the proposed third further
amended defence).

These are said to be the “general charges” that do not involve Mr Rush’s behaviour or conduct

during the production of King Lear. As has already been noted, there is no suggestion, and nor
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could there be, that the particulars based on the expected evidence of witness X could support

the substantial truth of any of the other pleaded imputations.

In all the circumstances, and having regard to the contents of the statement of witness X, it is
appropriate to approach this amendment application on the basis that the evidence of witness
X, as recorded in the statement, would, if fully accepted, be capable of supporting the
substantial truth of the general imputations that Mr Rush had engaged in scandalously
inappropriate behaviour in the theatre, and had engaged in inappropriate behaviour of a sexual
nature in the theatre. It is perhaps questionable whether the evidence, if accepted, would
necessarily establish the general imputation that Mr Rush is a pervert. The word “pervert” is
heavily value-laden. Much would depend on the precise context and circumstances in which
the incidents occurred, if indeed they are found to have occurred. Nevertheless, for the
purposes of considering this application, it should be accepted that the evidence is at least
potentially capable of supporting the substantial truth of that imputation. The application
should also be approached on the basis that, if the evidence of witness X did establish the
substantial truth of any of those three imputations, that would be relevant to the mitigation of
damages should Mr Rush’s claim based on the other imputations be made out (see paragraph

29 of the proposed third further amended defence).

RELEVANT PRINCIPLES

The relevant principles to apply when considering an amendment application such as this are
well settled. They were outlined in Rush No 2 at [25] to [30]. It is unnecessary to rehearse
what was said about the principles in that judgment. Suffice it to say that it is those principles
that are to apply in resolving the present dispute and dilemma. Both parties accepted that that

was SO.

The difficulty is in the application of those principles to the unique and somewhat extraordinary

circumstances of this case.

EVIDENCE RELIED IN SUPPORT OF AND IN OPPOSITION TO THE
APPLICATION

Nationwide and Mr Moran relied primarily on the affidavit evidence of Ms Saunders. That
evidence has already been referred to. Ms Saunders swore another affidavit, though it
contained evidence that related primarily to Mr Rush’s application for suppression and non-
publication orders.
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Mr Rush relied on affidavit evidence from his solicitor Mr Nicholas Pullen. Mr Pullen first
became aware, in a very general sense, of witness X during a communication he had with
witness X’s solicitor late in the evening on 26 October 2018. That communication also
involved a Registrar of this Court and was said to have occurred in the context of an ongoing
mediation. That is despite the fact that neither Nationwide or Mr Moran, nor their solicitors or
counsel, were a party to the discussions. In any event, Nationwide and Mr Moran objected to
the admissibility of the evidence of the communication on the basis that it occurred in the
context of the mediation and was therefore excluded by either or both of s 131 of the Evidence
Act 1995 (Cth) or s 53B of the Federal Court Act. That issue is referred to later in the context
of Mr Rush’s application for suppression and non-publication orders. The evidence of the
communication on the evening of 26 October 2018 ultimately has no relevance to, or bearing

on, the amendment application.

Mr Pullen’s evidence was that he received an email at 6.28 pm on Sunday, 28 October 2018,
which attached Nationwide and Mr Moran’s interlocutory application and the supporting
affidavit of Ms Saunders. Mr Pullen contacted Mr Rush by telephone the following day. He
noted that Mr Rush was, perhaps not surprisingly, “shocked and upset”. That was the first time

that Mr Rush and his lawyers had seen the statement of witness X.

Over the weekend of 27 and 28 October 2018, Mr Rush’s legal team were busy preparing to
call evidence from Ms Judith Davis and Ms Robyn Nevin and preparing to cross-examine
Nationwide and Mr Moran’s witnesses, in particular Ms Norvill. As was noted earlier,
Ms Davis and Ms Nevin were called to give evidence on Monday, 29 October 2018. A joint
application was made to adjourn the proceedings for a short period after the conclusion of the
evidence of Ms Nevin. It would appear that there were discussions between the parties and
witness X’s solicitor during that time. Nationwide and Mr Moran moved on the interlocutory
application on the morning of 30 October 2018, though the hearing of the application was
deferred as Mr Rush’s legal team were not prepared to deal with it. Ms Norvill was then called

to give evidence.

Mr Pullen’s evidence was that Mr Rush and his legal team had not, at the time he swore his
affidavit on 30 October 2018, had an opportunity to make proper enquiries in relation to the
allegations made in witness X’s statement. If Mr Rush was compelled to meet and respond to
that statement and the allegations contained therein, he would be required to make enquiries of

certain individuals referred to in the statement and to issue a subpoena to produce documents.
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Mr Pullen noted in that regard that the statement of witness X annexed certain documents,
including selected or “selective” diary extracts and incomplete or one-sided communications

between witness X and Mr Rush.

Mr Pullen’s evidence, which was unchallenged, was that it would not be possible for Mr Rush
and his legal team to pursue those enquiries prior to the conclusion of the time allocated for the
hearing of the matter. The last day allocated for the hearing of the matter was and is
8 November 2018. Mr Pullen noted that Mr Rush would oppose witness X giving evidence

by video link.
Mr Pullen referred to and annexed media articles published by Nationwide during the hearing.

Mr Pullen also gave the following unchallenged evidence concerning his observations of
Mr Rush and his wife during the course of these proceedings:
My observation of the Applicant and his wife, during the course of these proceedings

since December 2017, but particularly since the commencement of the hearing, is that
they have been under tremendous stress.

My observation was that they were both particularly anxious during the days before
they gave evidence - given the amount of attention the hearing has been receiving in
the media in Australia and overseas, and given their evidence was to be highly
emotional and personal. My observation was that the process of giving evidence took
a great emotional and physical toll on them.

It should be noted that, by this time, numerous witnesses had been called in Mr Rush’s case
and had given effectively unchallenged evidence concerning the profound effect that the

impugned publications had had on Mr Rush’s health and wellbeing.

SHOULD LEAVE TO AMEND BE GRANTED?

In very general terms, the main factors that must be considered and weighed up in the particular
circumstances of this case are: first, the nature of the proposed amendment and its importance
to Nationwide and Mr Moran’s case; second, the extent of any delay in applying for leave to
amend and the adequacy of Nationwide and Mr Moran’s explanation for it; third, the prejudice
to Mr Rush that will be caused by the amendment, including any prejudice that may be inferred
or presumed in the circumstances; fourth, whether any prejudice to Mr Rush can be adequately
remedied by a costs order or otherwise; and fifth, modern case management considerations,
including the potential detriment to other litigants and the Court and the potential loss in public
confidence in the legal system.
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The nature and importance of the proposed amendments

The nature of the proposed amendments has already been discussed. It may be accepted that

the amendments are of considerable potential importance to Nationwide and Mr Moran’s case.

In Maisel v Financial Times Ltd (No 1) (1915) 112 LT 953 at 955; 84 LJKB 2145 at 2147, the
House of Lords held that, where an imputation alleging a general charge was conveyed, the
defendant was entitled to give particulars demonstrating why that was true by reference to a
wide variety of matters and was not confined to the facts in the article: see also Habib v
Nationwide News Pty Ltd (2010) 76 NSWLR 299 at [314]; Anderson v Mirror Newspapers Ltd
& Anor (No 2) (1986) 5 NSWLR 735 at 737A-C; Allen v John Fairfax & Sons Ltd (unreported,
Supreme Court of New South Wales, Hunt J, 2 December 1988) at 9; Ange v Fairfax Media
Publications Pty Ltd [2010] NSWSC 645 at [38]-[41].

It may readily be accepted that the amendments incorporating the new particulars of truth and
the expected evidence of witness X are, if accepted, capable of proving the substantial truth of
three of the “general charges” or imputations pleaded by Mr Rush and referred to earlier.

If it does turn out to be the case that those general charges are proved to be substantially true,
it does not follow that Nationwide and Mr Moran’s justification defence will necessarily
succeed on the strength of the evidence of witness X alone. That is because, to succeed in a
defence of truth, Nationwide and Mr Moran must prove the truth of all of the carried
defamatory imputations in relation to the relevant matters complained of. Proof of the truth of

less than all of the carried imputations does not bear upon the question of liability.

It may be accepted, however, that if the three general imputations are proved to be substantially
true, but Nationwide and Mr 