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A.1.

NATURE OF THE APPLICANT’S CASE
Primary relief sought under the EPBC Act

The applicant’s case against VicForests contains allegations concerning coupes that have
already been harvested (Logged Coupes) and coupes listed on the TRP that may be

harvested at some time in the future (Scheduled Coupes).

Insofar as the Scheduled Coupes are concerned, the applicant seeks a prohibitory
injunction under s 475(2) of the EPBC Act. ! Insofar as the Logged Coupes are concerned,
the applicant seeks additional orders under s 475(3) of the EPBC Act.?

Orders under s 475(3) of the EPBC Act are “[a]dditional orders with prohibitory
injunctions” and only available “[i]f the court grants an injunction restraining a person

from engaging in conduct and in the Court’s opinion it is desirable to do so.”

In VicForests’ submission, relief under the EPBC Act concerning the Logged Coupes is
dependent upon relief being obtained concerning the Scheduled Coupes. Although that

was a position initially accepted by the applicant,’ that appears no longer to be the case.*

It follows that the logical starting point in the enquiry is whether the jurisdiction to grant
a prohibitory injunction under s 475(2) of the EPBC Act has been enlivened and, if
enlivened, whether the discretion to grant an injunction should be exercised.’ Subsection

475(2) provides:

Prohibitory injunctions

(2)  If a person has engaged, is engaging or is proposing to engage in
conduct constituting an offence or other contravention of this Act or
the regulations, the Court may grant an injunction restraining the
person from engaging in the conduct.

1 3FASOC, paragraph 120(1).

2 3FASOC, paragraph 120(2), (3).

3T 36:15 (hearing on 14 February 2019).

4T 693:34.

3 VicForests does not dispute that the applicant is an “interested person” within the meaning of s 475(7)
of the EPBC Act and thus has the requisite standing under s 475(1) to apply for a prohibitory
injunction.



6. Although not expressly pleaded in its 3FASOC, the applicant appears to seek prohibitory

injunctive relief in respect of the Scheduled Coupes on the basis that VicForests:

(a) has engaged in conduct constituting a contravention of the EPBC Act by reason

of its forestry operations in each, some, or all of the Logged Coupes;® and

(b) is proposing to engage in conduct constituting a contravention of the EPBC Act
by reason of its proposed forestry operations in each, some, or all of the

Scheduled Coupes.”

7. The applicant faces significant difficulties in seeking to establish an entitlement to

prohibitory injunctive relief on either of these bases.®

8. Insofar as the applicant seeks prohibitory injunctive relief in respect of the Scheduled
Coupes on the basis that VicForests has engaged in conduct constituting a contravention
of the EPBC Act by reason of its forestry operations in each, some or all of the Logged

Coupes, the applicant must establish:

(a) first, that VicForests’ relevant forestry operations in each, some or all of the
Logged Coupes are not covered by the exemption under s 38 because they were

not undertaken in accordance with the CH RFA;

(b) secondly, if the exemption does not apply, that VicForests’ relevant forestry
operations in each, some or all of the Logged Coupes contravened s 18 of the

EBPC Act; and

(c) thirdly, that the conduct to be restrained (namely, VicForests’ proposed forestry

operations in each, some or all of the Scheduled Coupes) is the same conduct

¢ 3FASOC, paragraphs 115AA-115EB under the heading “Past logging is a contravention of the EPBC
Act”.

7 3FASOC, paragraphs 116BA-116BD under the heading “Proposed logging is a contravention of the
EPBC Act” and paragraphs 119A-119B under the heading “Past and proposed logging is a breach of the
EPBC Act”.

8 See Section F.1 below.



that has been found to have contravened s 18 of the EPBC Act in each, some or

all of the Logged Coupes.

9. For the reasons set out in detail below, VicForests submits that the applicant has failed

to establish any of these matters.

10.  Insofar as the applicant seeks prohibitory injunctive relief in respect of the Scheduled
Coupes on the basis that VicForests is proposing to engage in contravening conduct in

each, some, or all of the Scheduled Coupes, the applicant must establish:

(a) first, the precise nature and extent of VicForests’ proposed conduct in each,
some, or all of the Scheduled Coupes (which would not be possible in respect of

incomplete, undeveloped or hypothetical plans);

(b) secondly, that the relevant forestry operations in each, some, or all of the
Scheduled Coupes are not covered by the exemption under s 38 because they will

not be undertaken in accordance with the CH RFA; and

(c) thirdly, if the exemption does not apply, that VicForests’ relevant forestry
operations in each, some, or all of the Scheduled Coupes will contravene s 18 of

the EBPC Act.

11.  Again, for the reasons set out in detail below, VicForests submits that the applicant has

failed to establish any of these matters.

12. The prayer for relief makes clear that this case is not about protection of the Greater
Glider and Leadbeater’s Possum at large. Such matters are quintessentially within the
domain of the executive branch of government, and the Crown in either capacity is not
a named party.” Rather, this case is about whether any forestry operations (to the extent
they are to occur) in the Scheduled Coupes should be enjoined by reason that such
operations will be unlawful. Primarily, the case as crafted raises questions of law
concerning the proper construction of the Code and the EPBC Act as applied to factual

matters. This case is not, as the applicant submits, essentially one of factual questions

? Thus questions of whether the Commonwealth or the State are failing in any alleged obligation to
adequately protect either species, or their habitat, do not arise in this proceeding.



13.

14.

15.

16.

17.

about the threat posed by the impact of forestry operations on Greater Glider and
Leadbeater’s Possum.'” The manner in which the applicant frames the case subverts the
logical order of the issues for determination and invites the Court to, in effect, use a

purported judicial power for an executive or legislative purpose.

The applicant alleges that VicForests will contravene s 18(2)(b) and s 18(4)(b) (contained
within Part 3 of the EPBC Act) by conducting forestry operations in each, some or all of
the Scheduled Coupes.'

Part 3 of the EPBC Act does not apply, however, to an RFA forestry operation that is
undertaken in accordance with an RFA.'* The question then arises as to whether forestry
operations in each, some or all of the Scheduled Coupes will be undertaken other than

in accordance with an RFA.

The only basis on which it is alleged that “proposed” forestry operations in each, some
or all of the Scheduled Coupes will not be undertaken in accordance with an RFA is
contained in paragraph 113H of the 3FASOC. There it is alleged that the proposed
forestry operations in each, some or all of the Scheduled Coupes are not in accordance
with cl 47 of the CH RFA because VicForests has failed and will fail to comply with the
precautionary principle in each, some, or all of the Scheduled Coupes, thus, leading to

the loss of exemption from the application of Part 3 of the EPBC Act."?

Clause 47 of the CH RFA relevantly provides that the Commonwealth accredits
Victoria’s forest management system for the Central Highlands, including Victorian

legislation and the systems and processes established by the Code.

Clause 2.2.2.2 of the Code provides that the precautionary principle must be applied to

the conservation of biodiversity values.

19 Paragraph 1 of the applicant’s outline of opening submission.

! See paragraphs 116BA-116BD, 119A and 119B and 120(1) of the 3FASOC.
12 Subsection 38(1) of the EPBC Act; s 6(4) of the RFA Act.

13 See paragraph 1131 of the 3FASOC.
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18.

19.

A.2.

20.

21.

The particulars of VicForests’ alleged failure to comply with the Code are set out in
paragraph 113A of the 3FASOC and concern Greater Glider only (not Leadbeater’s

Possum, and not the preparation of a TRP).

It follows that the logical starting point of the inquiry is whether any forestry operations
in each, some or all of the Scheduled Coupes will fail to comply with the precautionary

principle. If that question is answered in the negative it necessarily follows that:

(a) the applicant will have failed to establish that any forestry operations in the

Scheduled Coupes will not be undertaken in accordance with the CH RFA;

(b) without establishing (a), and in the absence of any other alleged basis upon which
those forestry operations would not be in accordance with the CH RFA, there is
no basis upon which the forestry operations could be held not to be exempt from

the application of Part 3 of the EPBC Act;

(c) questions of significant impact under Part 3 of the EPBC Act therefore do not

arise and any relief in relation to the Scheduled Coupes cannot be granted; and

(d) if relief is not granted in relation to the Scheduled Coupes, relief under the EPBC

Act cannot be granted in relation to the Logged Coupes.

Present case fundamentally different in nature from that originally alleged

The applicant commenced this proceeding by the filing of an originating application,'*
and statement of claim on 13 November 2017. The relief sought in the claim as presently
articulated is (subject to the substitution of the phrase “forestry operations” in lieu of
“logging”) consistent with that sought in the originating application as amended,"

although the alleged basis for that relief has fundamentally changed.

The most significant changes were the amendments made on 29 March 2018 under r

16.51(1). That amended pleading;:

14[CB 1.1].
15 [CB 11B].

11



22.

B.1.

23.

(a) was made after the Court handed down the Separate Question reasons, at which
point there was nothing left of the applicant’s case and it was doomed to fail;'®

and

(b) put forward an entirely new case,'” by which allegations concerning the failure
to conduct five yearly reviews of the CH RFA were deleted and replaced with

allegations predominantly concerning breaches of the precautionary principle.

In oral closing submissions, counsel for the applicant advanced a further unpleaded
mutation to the effect that, in listing the Scheduled Coupes on the TRP “for the
designated silviculture methods without any system in place that takes into account the
vulnerability of the Greater Glider”, VicForests has conducted a forestry operation in
breach of the Code and thus lost exemption from Part 3 of the EPBC Act.'® Not only is
such a matter not pleaded, it is also inconsistent with the pleading: “forestry operations”
in the 3FASOC has always been used as synonymous with “logging”, i.e. the harvesting
of forest products, and not the managing of trees before they are harvested.”” In any
event, for reasons set out in section B.3. below, the Code has no sphere of operation in
respect of the preparation of, and publication of notice of, a TRP, and thus there has

been no breach of the Code leading to a loss of the exemption on this basis.

LOSS OF EXEMPTION FROM PART 3 OF THE EPBC ACT
What is a “forestry operation” for the purposes of the Act?

On the proper construction of s 38 of the EPBC Act and s 6(4) of the RFA Act, any loss
of exemption from Part 3 of the EPBC Act is limited to the forestry operation or
operations that is or are not undertaken in accordance with the CH RFA and does not
extend to other forestry operations in the same coupe (or “coupe groups”) that are

undertaken in accordance with the CH RFA.*°

16 Friends of Leadbeater’s Possum Inc v VicForests (No 2) [2018] FCA 532, [47]. [CB 1.5].

7 Friends of Leadbeater’s Possum Inc v VicForests (No 2) [2018] FCA 532, [30]. [CB 1.5].

18T 736:43; T 746:34.

19 See the definition of “Forestry Operations” in the CH RFA [CB 6.12], 5. Although the word
“logging” has been replaced with the phrase “forestry operations” in some parts of the 3FASOC, it
remains in several paragraphs and sub-headings.

20 See subparagraph 113G(b) of the defence.
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24.

To understand why that is so, it is necessary first to set out the relevant organising

principles that govern the task of statutory construction. It is then necessary to consider

the relevant statutory provisions in the context of those organising principles. Regard

must then be had to the manner in which this case has been pleaded and advanced, in

particular, on a coupe by coupe basis.

B.1.1. Organising principles

25.

The starting point for the ascertainment of the meaning of a
statutory provision is the text of the statute whilst, at the same time,
regard is had to its context and purpose. Context should be regarded
at this first stage and not at some later stage and it should be
regarded in its widest sense. This is not to deny the importance of
the natural and ordinary meaning of a word, namely how it is
ordinarily understood in discourse, to the process of
construction. Considerations of context and purpose simply
recognise that, understood in its statutory, historical or other
context, some other meaning of a word may be suggested, and so
too, if its ordinary meaning is not consistent with the statutory
purpose, that meaning must be rejected.

In SZTGM v Minister for Immigration and Border Protection*' the plurality observed:

26.  The majority judgment in Project Blue Sky Inc v Australian Broadcasting Authority,*

neatly encapsulates the matters that form part of the context in which a statute must be

construed:

However, the duty of a court is to give the words of a statutory
provision the meaning that the legislature is taken to have intended
them to have. Ordinarily, that meaning (the legal meaning) will
correspond with the grammatical meaning of the provision. But not
always. The context of the words, the consequences of a literal or
grammatical construction, the purpose of the statute or the canons
of construction may require the words of a legislative provision to
be read in a way that does not correspond with the literal or
grammatical meaning. In Statutory Interpretation, Mr Francis
Bennion points out:

“The distinction between literal and legal meaning lies at the
heart of the problem of statutory interpretation. An
enactment consists of a verbal formula. Unless defectively
worded, this has a grammatical meaning in itself. The

21(2017) 262 CLR 362, [14] (Kiefel CJ, Nettle and Gordon ]]); see also FER17 v Minister for
Immigration, Citizenship and Multicultural Affairs [2019] FCAFC 106, [59]-[60] (Kerr, White and

Charlesworth JJ).
22(1998) 194 CLR 355, [78] (McHugh, Gummow, Kirby and Hayne JJ).

13



27.

28.

29.

unwary reader of this formula (particularly if not a lawyer)
may mistakenly conclude that the grammatical meaning is
all that is of concern. If that were right, there would be little
need for books on statutory interpretation. Indeed, so far as
concerns law embodied in statute, there would scarcely be a
need for law books of any kind. Unhappily this state of
being able to rely on grammatical meaning does not prevail
in the realm of statute law; nor is it likely to. In some cases
the grammatical meaning, when applied to the facts of the
instant case, is ambiguous. Furthermore there needs to be
brought to the grammatical meaning of an enactment due
consideration of the relevant matters drawn from the
context (using that term in its widest sense). Consideration
of the enactment in its context may raise factors that pull in
different ways. For example the desirability of applying the
clear literal meaning may conflict with the fact that this does
not remedy the mischief that Parliament intended to deal
with.” (footnotes omitted)

However, the duty of a court is to give the words of a statutory provision the meaning
that the legislature is taken to have intended them to have. Ordinarily, that meaning (the
legal meaning) will correspond with the grammatical meaning of the provision. But not
always. The context of the words, the consequences of a literal or grammatical
construction, the purpose of the statute or the canons of construction may require the
words of a legislative provision to be read in a way that does not correspond with the

literal or grammatical meaning.

As was stated in the Separate Question reasons, context and purpose are particularly
important in the constructional choices to be made about s 38(1) of the EPBC Act and s
6(4) of the RFA Act.”® The nature of s 38(1), which operates as an exemption from both
the controlled actions approval process in Part 9 of Chapter 4 and the prohibitions in
Part 3 of Chapter 2, is also an important consideration.** A construction that promotes
clarity and a practical understanding of what is required in order to claim the benefit of
the exemption in s 38 is to be preferred over one that promotes uncertainty or

ambiguity.”

An interpretation that best achieves the purpose or object of the EPBC Act and the RFA
Act is required by s 15AA of the Acts Interpretation Act 1901 (Cth). However, that

approach does not always assist. This may happen where statutory provisions strike a
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30.

31.

balance between competing interests, or have many purposes, some which tend towards
one construction, and others in favour of another construction.”® As Gleeson CJ stated

in Carr v The State of Western Australia:*’

...In the interpretation of a provision of an Act, a construction that
would promote the purpose or object underlying the Act is to be
preferred to a construction that would not promote that purpose or
object. As to federal legislation, that approach is required
by s 15AA of the Acts  Interpretation Act 1901 (Cth)

That general rule of interpretation, however, may be of little
assistance where a statutory provision strikes a balance between
competing interests, and the problem of interpretation is that there
is uncertainty as to how far the provision goes in seeking to achieve
the underlying purpose or object of the Act. Legislation rarely
pursues a single purpose at all costs. Where the problem is one of
doubt about the extent to which the legislation pursues a purpose,
stating the purpose is unlikely to solve the problem. For a court to
construe the legislation as though it pursued the purpose to the
fullest possible extent may be contrary to the manifest intention of
the legislation and a purported exercise of judicial power for a
legislative purpose.

This is so in the present case. Whilst the objects of the EPBC Act were described in the
Separate Question reasons as “having a common focus on the policies of environmental
protection and biodiversity conservation”,”® and a “singular emphasis”,” it is to be
recalled that the current form of Division 4 of the EPBC Act and the present text of s 38
(which commenced on 3 May 2002) resulted from the passage of the RFA Act,* and the
text of s 38 directs attention to the RFA in respect of the definition of “RFA forestry
operations”. It is acknowledged that the current form of s 38(1) is not entirely derived

from the RFA Act and s 38(1) did exist in a different form prior to the passage of the
RFA Act.

Nevertheless, in construing s 38, it is appropriate to have regard to the text, context and
purpose of the RFA Act.*! This draws the focus of the task away from the “singular

emphasis” of environmental protection and biodiversity conservation, towards a

26 P Herzfeld, T Prince, S Tully, Interpretation and use of legal sources, Thomson Reuters (2013)
[23.1.860].

272007
2 [67].

2 [220].
30 [104].

) 232 CLR 138, [5].

3! Including the extrinsic materials to the RFA Act: Separate Question reasons, [59].
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B.1.2.

32.

consideration of the RFA Act, and the CH RFA, when making constructional choices
regarding s 38(1) of the EPBC Act. As was noted in the Separate Question reasons, “an
understanding of s 6(4) and the RFA Act generally is a key component in understanding

the correct construction of s 38(1)”.3

Relevant statutory provisions

Section 38 occurs within Division 4, which deals with forestry operations in certain
regions. Subdivision A —in which s 38 occurs— relates to regions covered by regional
forestry agreements. Subdivision B applies to regions subject to a process of negotiating
an RFA and regions not yet covered by an RFA. Subdivision C provides a limitation on

the application of subdivisions A and B in some circumstances (not presently relevant).

B.1.2.1. Division 4, Subdivision A — Regions covered by regional forest agreements

33.

34.

35.

Section 38 of the EPBC Act provides:

38 Part 3 not to apply to certain forestry operations

(1) Part 3 does not apply to an RFA forestry operation that is
undertaken in accordance with an RFA.

(2) In this Division:

RFA or regional forest agreement has the same meaning as in the
Regional Forest Agreements Act 2002.

RFA forestry operation has the same meaning as in the Regional
Forest Agreements Act 2002.

Note: This section does not apply to some RFA forestry operations. See
section 42.

The terms of s 6(4) of the RFA Act are practically identical: s 38(1) and s 6(4) refer to
an RFA forestry operation that is undertaken in accordance with an RFA. The focus of

the provisions is on the undertaking of forestry operations.*’

The Revised Explanatory Memorandum to the Regional Forests Agreements Bill 2002

—which introduced the current text of s 38(1)— explained that the RFA Bill sought to

2 [52].

33 Separate Question reasons, [100].
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36.

37.

38.

underpin the RFAs by, importantly, preventing the application of Commonwealth

environmental and heritage legislation as they relate to the effect of forestry operations

where an RFA, based on comprehensive regional assessments, is in place.>*

Section 38(2) directs attention to the definition of “RFA forestry operation” contained

in the RFA Act. Section 38(2) refers to “RFA forestry operation” in the singular.

Section 4 of the RFA Act provides the definition of “RFA forestry operations”.

RFA forestry operations means:

(a)

forestry operations (as defined by an RFA as in force on 1 September
2001 between the Commonwealth and New South Wales) that are
conducted in relation to land in a region covered by the RFA (being
land where those operations are not prohibited by the RFA); or

forestry operations (as defined by an RFA as in force on 1 September
2001 between the Commonwealth and Victoria) that are conducted in
relation to land in a region covered by the RFA (being land where
those operations are not prohibited by the RFA); or

harvesting and regeneration operations (as defined by an RFA as in
force on 1 September 2001 between the Commonwealth and Western
Australia) that are conducted in relation to land in a region covered by
the RFA (being land where those operations are not prohibited by the
RFA); or

forestry operations (as defined by an RFA as in force on 1 September
2001 between the Commonwealth and Tasmania) that are conducted
in relation to land in a region covered by the RFA (being land where
those operations are not prohibited by the RFA).

For the purposes of paragraph (b), the East Gippsland RFA (as in force on

1 September 2001) is taken to include a definition of forestry operations that is
identical to the definition of forestry operations in the Central Highlands RFA
(as in force on 1 September 2001).

The CH RFA?’ contains the following definitions:

“Forestry Operations” means

(a)
(b)

the planting of trees; or

the managing of trees before they are harvested; or

34 Revised EM [Legislation and authorities bundle 20 at, p 4].
3 [CB 6.12; p 5]
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(c) the harvesting of Forest Products

for commercial purposes and includes any related land clearing, land
preparation and regeneration (including burning), and transport operations;

“Forest Products” means all live and dead trees, ferns or shrubs or parts
thereof.

B.1.2.2. Division 4, Subdivision B— Regions subject to a process of negotiating a regional
forest agreement

39. Subdivision B of Division 4 of the EPBC Act relates to regions subject to a process of

negotiating a regional forest agreement.

40.  As at the date of the trial of the Separate Question, the South East Queensland RFA
Region (defined in s 41(1)(h)) was the only RFA Region that engaged the operation of

these provisions.?®

41. Section 39 of the EPBC Act provides:

The purpose of this Subdivision is to ensure that an approval under
Part 9 is not required for forestry operations in a region for which a
process (involving the conduct of a comprehensive regional
assessment, assessment under the Environment Protection (Impact
of Proposals) Act 1974 and protection of the environment through
agreements between the Commonwealth and the relevant State and
conditions on licences for the export of wood chips) of developing
and negotiating a regional forest agreement is being, or has been,
carried on.

42.  Section 40 provides that a person may undertake forestry operations in an RFA Region
in a State or Territory without approval under Part 9 for the purposes of a provision of
Part 3 of the EPBC Act where there is not a regional forest agreement in force for any of
the region. Section 40 uses the same active voice as the former s 38(1) prior to the

introduction of the current text in 2002.

43. Section 40(2) of the EPBC Act uses a definition of “forestry operations” that is almost

identical to the definition contained in the CH RFA.?” The forestry operations to which

3¢ Separate Question reasons, [128].
37 In closing address, counsel for the applicant submitted at T. 740:36-46 that the introductory words in
s 40(2) “forestry operations means any of the following done for commercial purposes” do not appear
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44,

4S.

46.

the exemption applies are those that are in an RFA Region in a State or Territory.
Section 41 provides the definition of “RFA Region” by reference to broad geographic

areas depicted on a range of maps published in 1998 and 1999.%®

As noted in the Separate Question reasons, the purpose of ss 39, 40 and 41, was to
recognise that as at July 2000, when the EPBC Act commenced, there were a number of
RFAs that were yet to be concluded,” and that remained the case as at 2002 with the

introduction of the RFA Act and the amendments to Division 4 of the EPBC Act.

Logically, the exemption in s 40 should be given a broad and permissive reading because
the purpose of s 40 was to exempt forestry operations (as defined in s 40(2) of the EPBC
Act) from the entirety of a geographic area known as an RFA Region in order to permit
the RFA development and negotiation process to conclude. That process was one of
compromise and negotiation between various competing interests, particularly between
the timber industry and conservation of the environment,* and a broad exemption

facilitated that process until a consensus (embodied in the RFA) was reached.

At the conclusion of that negotiation process, s 38 then operates to exempt from Part 3
of the EPBC Act an RFA forestry operation (being a forestry operation as defined in the
CH RFA that is conducted in relation to land in the CH RFA Area) where conducted in
accordance with an RFA. As developed in further detail below, in this case, that

exemption must logically operate in a more limited way.

B.1.2.3. Division 4, Subdivision C — Limits on application

47.

Although s 42 is a stand-alone provision which reapplies the EPBC Act provisions to
forestry operations in circumstances not relevant to this case, the provision makes
reference to both RFA forestry operations (where the forestry operations as defined in

an RFA are conducted in relation to land to which an RFA applies) and forestry

in the definition of “forestry operations” in the CH RFA. The words “for commercial purposes”
appear at the conclusion of that definition in the CH RFA.

38 The RFA regions are now depicted on a map published by the Commonwealth Department of
Agriculture available at: http://www.agriculture.gov.au/forestry/policies/rfa/regions/map (accessed 16
July 2019).

9 [128].

40 Forestry Tasmania v Brown (2007) 167 FCR 34, [44] (Sundberg, Finkelstein and Dowsett JJ).
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48.

B.1.3.

49.

50.

51.

52.

53.

operations as defined in s 40(2) of the EPBC Act (where forestry operations are

undertaken in an RFA Region where there is not a RFA in force for any of the region).

The use of the plural “RFA forestry operations” has the consequence of reapplying the
controlling provisions of the EPBC Act to each of the five operative parts of the definition
of RFA forestry operations in the RFA Act where those RFA Forestry Operations are in
a property in the World Heritage List, in a Ramsar wetland or are incidental to another

action whose primary purpose does not relate to forestry.

The meaning of “an RFA forestry operation” in s 38(1)

Because s 38(1) picks up the definition of “forestry operations” in the CH RFA through
the RFA Act, the logical starting point is the RFA Act itself.

The definition of “RFA forestry operations” in s 4 of the RFA Act is set out in paragraph
37 above. Here we are concerned with the definition of “RFA forestry operations” in cl

(b) of the definition in the RFA Act, which provides:

... (b) forestry operations (as defined by an RFA as in force on
1 September 2001 between the Commonwealth and Victoria) that
are conducted in relation to land in a region covered by the RFA
(being land where those operations are not prohibited by the RFA);

That definition directs attention to the definition of “forestry operations” in the CH
RFA (which was in force on 1 September 2001 between the Commonwealth and the
State of Victoria). It is the definition in cl (b) of “RFA Forestry Operations” which is
linked to s 38(1).

The applicant submits that each of the matters set out in ¢l (a) to (c) of the definition of
“forestry operations” in the CH RFA is a single forestry operation.*’ That submission
ignores the geographic connection to the relevant forestry operation imported by the use

of the words “conducted in relation to land in a region covered by the RFA”.

The CH RFA Area (being the region covered by the CH RFA) is a geographic area

comprising approximately 621,436 hectares,* and stretches from Bonnie Doon in the

41T.735: 12-41 (Watson address).
“21CB 3.4.28].
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North to Warragul in the South, Heathcote Junction in the East and Baw Baw National
Park in the West.* In respect of that region, there may be many separate RFA forestry
operations occurring simultaneously in relation to land in geographically disparate
places. Those RFA forestry operations include site preparation (such as coupe marking,
marking habitat trees and marking area to be excluded which arguably fall within ¢l (b)
of the definition), harvesting, regeneration and transportation. The question therefore
is: what is the land in the region covered by the RFA on which the relevant RFA forestry

operation has been, or is to be, conducted?

54. In relation to the Logged Coupes, at paragraph 9 of the 3FASOC,* the applicant pleads:
Between 2004 and 2017, VicForests conducted forestry operations
in the following coupes within the CH RFA Area which are
identified in the Timber Release Plan ...
55. In relation to the Scheduled Coupes, at paragraph 10, the applicant pleads:
The Approved Timber Release Plan shows that the following coupes
are proposed for forestry operations by the clear-fell or seed tree
retention methods between 2017 and 2018 within the CH RFA Area
56.  The language of both pleas tracks the language of the definition of RFA forestry
operations in s 4 of RFA Act. The applicant identifies the singular coupes as the relevant
land in the CH RFA to which the RFA forestry operations relates. The applicant pleaded
and advanced this case on a coupe by coupe basis.** This is not a product of VicForests
creating “a temporal or geographic limit through the introduction of coupes” (as was
suggested by counsel for the applicant),* but rather a product of the case as pleaded and
advanced by the applicant on a coupe by coupe basis.
B.1.3.1. Scope of exemption in s 38(1)
57.  Subsection 38(1) of the EPBC Act provides that Part 3 does not apply to an RFA forestry

operation that is undertaken in accordance with an RFA.

43 [CB 7.0.3a] Central Highlands RFA Area.
4 [CB 11A].

45 See paragraphs 9 and 10 of the 3FASOC.
46T, 735:17 (Watson address).
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58.

59.

60.

61.

62.

63.

64.

There is a connection between the use of the singular term “an RFA forestry operation”
and “an RFA” under consideration. The use of the singular focuses attention on a
particular forestry operation that is conducted in relation to land (coupes) in the CH

RFA Area.

Two matters are apparent from the terms of s 38(1). First, that in respect of an area,
there may be many separate forestry operations in relation to land, and therefore many
separate “actions”. Secondly, by the use of the singular “RFA forestry operation” the

focus in s 38(1) of the EPBC Act is a particular forestry operation.

In this case, forestry operations are the actions that the EPBC Act seeks to regulate so as
to avoid a significant impact on a listed threatened species included in the critically
endangered category (s 18(2)) or a listed threatened species included in the vulnerable
category (s 18(4)). It is the taking of the action (that is, the actual conduct of a forestry

operation) that must be undertaken “in accordance with” the RFA.*’

The only alleged breach said to arise in respect of the forestry operations in the Scheduled
Coupes is the alleged failure by VicForests to comply with ¢l 2.2.2.2 of the Code in
respect of the Greater Glider.*® If the exemption in s 38(1) were lost in respect of some
or all of the Scheduled Coupes, it would be because the conduct of the proposed forestry

operations did not comply with cl 2.2.2.2 of the Code in respect of the Greater Glider.

The effect is that any loss of exemption must be limited to the forestry operation that is
not undertaken in accordance with the RFA. It follows, therefore, that any consideration
of significant impact in Part 3 of the EPBC Act is likewise limited by reference to the

“action” under consideration.

As such, any loss of exemption in respect of the Scheduled Coupes is limited to proposed
forestry operations insofar as they affect the Greater Glider, and questions of significant

impact to other values (such as Leadbeater’s Possum) do not arise.

Likewise, the alleged breach said to arise in respect of the forestry operations in the

Logged Glider Coupes is the alleged failure by VicForests to comply with ¢l 2.2.2.2 of

47 Separate Question reasons, [198].
48 Paragraph 113H of the 3FASOC [CB 11A].
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the Code in respect of the Greater Glider.” If the exemption in s 38(1) were lost in
respect of the Logged Glider Coupes, it would be because the conduct of the past forestry
operations did not comply with ¢l 2.2.2.2 of the Code in respect of the Greater Glider.
The exemption would continue to apply to forestry operations that are in accordance

with the RFA and questions of significant impact are limited to the Greater Glider.

65.  The general exemption in s 38 forms part of a Division which provides for a substitute
regime built upon RFAs which itself takes account of environmental and other values in
relation to forests and forestry operations that are subject to such an RFA.*° The

"and largely a

regulation for which the RFAs provide is an active and ongoing one,’
State-based system. The construction of s 38(1) advanced by the applicant, where a
breach of the Code concerning a Tree Geebung would expose the entirety of the forestry
operations to the EPBC Act,’> would render the substitute regime otiose once the
exemption in s 38(1) no longer applies and open up questions of significant impact on
every matter of national environmental significance. That construction is inconsistent
with the purpose of the RFA Act and the CH RFA itself which were intended to create
a substitute regime through which the use, development and conservation of Australia’s

forests would be regulated. The applicant’s construction is illogical, contrary to the

substitute regime envisaged by Part 4, Div 4 of the EPBC Act and ought to be rejected.

66.  Another matter to be considered is the temporal operation of s 38. Does the exemption
in s 38 only apply to a forestry operation to be undertaken in the future, or does it also

apply to a forestry operation that has been undertaken in the past?

67.  Part 3 of the EPBC Act prohibits the taking of an action that has, will have or is likely
to have a significant impact on a listed threatened species in particular categories unless
an approval of the taking of the action is in operation under Part 9°° or Part 4 lets the

person take the action without an approval under Part 9.5

4 Paragraph 113A of the 3FASOC [CB 11A].

0 Wilderness Society v Turnbull (2007) 166 FCR 154, [32] (Branson and Finn JJ).
51 Separate Question reasons, [139].

52 Applicant’s outline of opening submission, [141]-[142] [CB 1.16].

33 Section 19(1) of the EPBC Act.

54 Section 19(3)(a) of the EPBC Act.
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68.

69.

70.

71.

72.

B.2.

73.

74.

75.

Section 38 is within Part 4 and exempts certain forestry operations from the operation
of Part 3 of the EPBC Act. Exempted forestry operations therefore do not require an

approval under Part 4.

There is no reason why the exemption in s 38 should have any temporal limitation. The
exemption in s 38 may apply to a forestry operation to be undertaken in the future or to

a forestry operation that has already been undertaken.

The Court is empowered to grant a prohibitory injunction pursuant to s 475(2) where a
person has engaged, is engaging or proposes to engage in conduct constituting an offence

or other contravention of the EPBC Act.

In determining whether its jurisdiction to grant such an injunction is enlivened, the Court
must determine whether the (past, present or future) conduct in question constitutes an
offence or other contravention of the EPBC Act. That in turn requires the Court to
determine whether the (past, present or future) forestry operation in question is covered

by the exemption under s 38.

This further demonstrates that the exemption in s 38 may apply to past, present or future

forestry operations.

When is the exemption lost, and in respect of what “forestry operation”?

In the Separate Question reasons, the Court observed in relation to s 38(1):%

The use of the passive voice (“a forestry operation that is

undertaken”) increases the emphases of the section on the particular

“action” for which the exemption is provided. The “action” is the

undertaking of a forestry operation, and no wider than that. AsI set
<«

out below, it is that action — that conduct — which must be “in
accordance with” an RFA.

The loss of exemption is therefore limited to the forestry operation (the action) that is

not undertaken in accordance with the RFA.

In respect of the Scheduled Coupes, the applicant cannot identify with sufficient

precision an RFA forestry operation in each of the Scheduled Coupes that will constitute

55 [132].
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a breach of cl 2.2.2.2 of the Code, and therefore not be undertaken in accordance with
the CH RFA. The question of whether a breach of ¢l 2.2.2.2 of the Code can ever amount

to a loss of exemption in any event is dealt with in section B.4 below.

76. For the purposes of cl 2.2.2.2 of the Code, the harvesting of Forest Products necessarily
encompasses a range of silvicultural systems (encompassing harvesting and regeneration)
that VicForests may employ,*® ranging from clear-fell and seed tree operations to single
tree selection. In respect of the Scheduled Coupes, the evidence is that further planning
is required,’” including the identification of the presence of conservation values which
will, in turn, determine the adaptive silvicultural system to be selected for harvesting and
regeneration of each Scheduled Coupe and the areas to be excluded from harvesting.*®
At present, the silvicultural system that may be used in each of the Scheduled Coupes is
unknown.’” In part, that is because VicForests’ silvicultural systems are undergoing a
process of development as part of the FSC 2020 Project; a process which is ongoing and
has not concluded.®® It is also because planning for the Scheduled Coupes is not
sufficiently advanced and has, in effect, been put on hold pending the outcome of this

proceeding.

77.  Mr Paul’s evidence in respect of the Scheduled Coupes is that if they go back on the
harvesting schedule for the next 18 months they would be subject to more detailed
surveys (including by the Department under its own survey program).®! Further, Mr Paul
said that the planning of the Scheduled Coupes is not complete,®* and in any event, is on

hold.®® His evidence is that any future forestry operations in those coupes would be:**

56 Harvesting and Regeneration Systems Document dated 31 May 2019 [CB 12.2].

37 Second Paul Affidavit, [CB 3.4; paragraph [443]-[444]]; Fourth Paul Affidavit [CB 3.6; paragraph
[118]]; Fifth Paul Affidavit [CB 3.8; paragraph [19]].

58 Fourth Affidavit of Bill Paul [CB 3.4; paragraph [119]].
59 Second Paul Affidavit [CB 3.4; paragraph [443]-[444]]; Fourth Paul Affidavit [CB 3.6; paragraph
[118]]; Fifth Paul Affidavit [CB 3.8; paragraph [19]]; T 326:3 (B Paul XXN).

& T, 209:47-T.210:4 (B. Paul XXN);

61 T. 213:20-22; T. 213:29-30; T. 205:37-40 (B. Paul XXN). Mr Paul’s evidence (at T. 205:37-40) was
that, assuming some level of harvesting is to occur in the Scheduled Coupes) was that “they [the
Scheduled Coupes] would then be lined up for the department’s survey program”. That proposition, i.e.
that the Scheduled Coupes would be subject to a survey, was not challenged in cross-examination. The
cross-examination regarding the survey program was pitched at a level of generality regarding the
percentage of coupes the Department was aiming to survey (80%): T. 269:1-T. 270:27.

T, 212:17 (B. Paul XXN).

63T, 212:25; T. 212: 44-46; T. 213:6-7; T. 214:14-15 (B. Paul XXN).

6T, 212:29-32 (B. Paul XXN).
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78.

79.

80.

81.

82.

subject to [VicForests] rerunning [its] planning, and [VicForests] will
replan them in light of FSC as well, given that [VicForests] expects
that to be in place by mid-July, [VicForests] will rerun all [its]
planning over those coupes with that new process and principles.

It is therefore impossible to identify the requisite “forestry operation” in respect of the
Scheduled Coupes for the purposes of s 38 and, consequently, the relevant “action” in
the Scheduled Coupes against which any significant impact is to be assessed. This is

another indicator of the premature nature of the applicant’s case.

In order to overcome this difficulty, the applicant was driven to two courses.

The first course was to rely on VicForests’ harvesting practices in a range of coupes not
the subject of this proceeding, so as to invite this Court to draw inferences as to the
manner and method by which the Scheduled Coupes are likely to be harvested.
VicForests’ submissions as to how the Court is to treat that evidence (and what

inferences, if any, can properly be drawn from it) are set out in section C.2.1 below.

The second course was to advance —for the first time in oral closing address— the

5 and approval of a timber

unpleaded proposition that the drafting and publication,®
release plan listing coupes in which Greater Glider was detected constituted a forestry
operation within the meaning of cl (b) of the definition in the CH RFA because it related
to the management of trees as a resource.®® Counsel for the applicant advanced the
proposition that, in respect of the Scheduled Coupes and the Logged Coupes, the breach
of the Code occurred when those coupes were listed on the TRP with a designated
silvicultural system without provision in the substitute regime for the protection of the

Greater Glider.®” Ostensibly, the applicant advanced this course to overcome the hurdle

of identifying a requisite RFA forestry operation in respect of the Scheduled Coupes.

The preparation of the TRP is governed by provisions contained in Part 5 of the SFT Act
entitled “Management of timber resources by VicForests”. Part 5 of the SFT Act relates
to timber resources which have vested in VicForests on publication of the allocation

order in accordance with s 13 of the SFT Act. Part § specifies in part how those timber

65 T. 743:22 (Watson address).
6T, 736:8-10 (Watson address).
67'T.737:18 (Watson address).
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83.

84.

85.

86.

87.

88.

resources are to be managed from the point of vesting through to the conduct of

operations, i.e. in accordance with any timber release plan.

Section 37(1) requires VicForests to prepare a plan in respect of an area to which an
allocation order applies for the purposes of harvesting and/or selling timber resources
and undertaking associated management activities in relation to those timber resources.

Relevantly, VicForests prepared TRPs in January 2017,°® and April 2019.%°

“Timber resources” are defined in s 3 of the SFT Act as “timber from the trees or parts
of trees which are specified as available for timber harvesting in an allocation order but
does not include firewood collected for domestic use”. The area of State forest specified

as available for harvest is set out in cl 9 and Table 1 of the Amended Allocation Order

dated 24 April 2019.7°

Section 37(3)(b) provides that VicForests must ensure that a plan prepared under that

section is consistent with any relevant Code of Practice relating to timber harvesting.

Section 38 of the SFT Act sets out the requirements for the contents of the plan, including
a schedule of coupes selected for timber harvesting and associated access road
requirements, details of the location and approximate timing of timber harvesting in the
proposed coupes, details of any associated access roads and any other matters necessary

or convenient to be included.

Section 41 requires VicForests to publish notice of a plan in the Government Gazette.”!
Section 44 requires VicForests to carry out its functions and powers under the SFT Act
in relation to vested timber resources, or in relation to an area to which an allocation

order applies, in accordance with any timber release plan.

Therefore, a construction of cl (b) of the definition of “forestry operations” in the CH
RFA does, on balance, encompass the preparation, review of and changes to, and

publication of, a TRP.

8 [CB 6.6].

¢ [CB 6.8A].

70 [CB 6.5A].

"1 That relevantly occurred on 5 January 2017 [CB 6.8] and 24 April 2019 [CB 6.8B].
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89.  That conclusion does not, however, advance the applicant’s case.

90.  The applicant contends that the exemption in s 38(1) is lost at the “management stage”,
and then it is “confirmed to be lost” or is “lost on another basis” at the point of
harvesting.”? The practical effect of that analysis is that an action that purports to have
a significant impact for the purpose of s 18 of the EPBC Act may be something different
to the action which causes a loss of exemption under s 38(1).”” That proposition fails

on a proper reading of s 38(1) and s 18.

91.  Assuming the preparation, review of, changes to, and publication of a TRP are a
“forestry operation” within the meaning of the CH RFA, then the focus of the exemption
in s 38(1) is on conduct —that is, the undertaking of a forestry operation that is “in
accordance with” an RFA.”* Therefore, in the applicant’s scenario, the loss of exemption
in s 38(1) relates to the preparation and publication of a TRP, being a “forestry
operation” within ¢l (b) of the definition in the CH RFA. There is no allegation that the
preparation, review of and changes to, and publication of, a TRP constitutes a forestry
operation within the meaning of the CH RFA. VicForests does not admit that the
identification of coupes proposed for forestry operations in the CH RFA Area by the
preparation of the TRP constitutes an “action for the purposes of the EPBC Act.” In this

regard see further section E.1.2 below.

92. Logically, because any loss of exemption under s 38(1) relates to the conduct of the
relevant forestry operation in ¢l (b), any breach of s 18 could only relate to the conduct
of the preparation and publication of the TRP. There is no allegation that that conduct
per se has, will have, or is likely to have a significant impact on any listed species or
matter of national environmental significance. All of the allegations concerning the
question of significant impact concern the harvesting of Forest Products (cl (c) of the

definition in the CH RFA) and not the preparation and publication of the TRP.”

72T.737:37-46; T.745:3-41 (Watson address).

73T.748:44-T.479:5 (Watson address).

74 Separate Question reasons, [132].

75 Paragraph [8] of the 3FASOC; paragraph [8] of the defence to 2FASOC [CB 1.14]; cf T.748:12-15
(Watson address).

76 T.747:46 = T. 748:3 (Watson address).
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B.3.

B.3.1.

93.

94.

95.

96.

B.3.2.

97.

Where there is a breach of the Code what protection is lost under the EPBC Act?
Scheduled Coupes

The only alleged breach said to arise in respect of the forestry operations in the Scheduled
Coupes is the alleged failure by VicForests to comply with ¢l 2.2.2.2 of the Code in

respect of the Greater Glider.””

If the exemption in s 38(1) of the EPBC Act were lost in respect of the Scheduled Coupes,
it would be lost because the conduct of the proposed forestry operations did not (or will
not) comply with cl 2.2.2.2 of the Code in respect of the Greater Glider. But the
exemption would continue to apply to proposed forestry operations that are (or will be)

undertaken in accordance with the CH RFA.

The effect is that any loss of exemption must be limited to the forestry operation that is
not, or will not be, undertaken in accordance with the RFA. It follows, therefore, that
any consideration of significant impact in Part 3 of the EPBC Act is logically limited by
reference to the “action” under consideration, which on this analysis, would be the

forestry operation that is not undertaken in accordance with the RFA.

As such, any loss of the exemption contained in s 38(1) of the EPBC Act in respect of
the Scheduled Coupes is limited to forestry operations insofar as they affect the Greater
Glider, and questions of significant impact in respect of other values (such as

Leadbeater’s Possum) do not arise.

Logged Coupes

With the exception of the miscellaneous allegations contained in paragraphs 113B-F of
the 3FASOC and dealt with in Section D below) the only basis on which it is alleged that
forestry operations in the Logged Coupes were undertaken otherwise than in accordance
with the CH RFA is the alleged failure by VicForests to comply with ¢l 2.2.2.2 of the
Code in respect of the Greater Glider.”® These coupes are defined in the 3FASOC as the
Logged Glider Coupes.

77 3FASOC, paragraph 113H.
78 3FASOC, paragraph 113A.
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98. If the exemption in s 38(1) were lost in respect of the Logged Glider Coupes, it would
be because the conduct of the past forestry operations did not comply with cl 2.2.2.2 of
the Code in respect of the Greater Glider. But the exemption would continue to apply
to other forestry operations in the Logged Glider Coupes that are undertaken in

accordance with the RFA.

99.  Therefore, subject to the miscellaneous allegations, any loss of the exemption contained
in s 38(1) of the EPBC Act in respect of the Logged Coupes is limited to forestry
operations insofar as they affect the Greater Glider. Questions of significant impact in

respect of other values (such as Leadbeater’s Possum) do not arise.

B.3.3. The preparation of the TRP

100.  As has been noted, in oral closing submissions, counsel for the applicant submitted that,
in listing the Scheduled Coupes on the TRP “for the designated silviculture methods
without any system in place that takes into account the vulnerability of the Greater
Glider”, VicForests has undertaken a forestry operation in breach of the Code and thus
lost the exemption from Part 3 of the EPBC Act.” The submission was advanced on the
basis that the listing of the Scheduled Coupes on the TRP was “the managing of trees
before they are harvested” and thus a “forestry operation” within the meaning of the
CH RFA. Even assuming that to be the case, for the reasons set out below, the Code is
not concerned with the preparation of a TRP, and thus no part of the Code can be

breached by the preparation of a TRP.

101.  First, the legislative scheme makes clear that the Code is concerned with the management
of timber harvesting itself, and not the management of timber resources in the
preparation of a TRP. Put another way, the legislative scheme is inconsistent with an

intention that the Code is to apply to the preparation of a TRP.

102. Power to make a Code of Practice is given by Part 5 of the CFL Act. The Code is a Code
of Practice within the meaning of Part 5 of the CFL Act and is a prescribed legislative
instrument in Schedule 2 of the Subordinate Legislation (Legislative Instruments)

Regulations 2011 (Vic).*

7T 736:43; T 746:34.
80 [Legislation & Authorities, item 24].
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103.

104.

10S.

106.

107.

108.

109.

Compliance with a Code of Practice is not required unless the Code of Practice is
incorporated in, or adopted by, either a relevant law or a condition specified in an

authority given under a relevant law: CFL Act, s 39.

The phrase “relevant law” is defined in s 3(1) of the CFL Act to relevantly include an
Act specified in Schedule 1. The SFT Act is an Act specified in Schedule 1.

Division 1 of Part 6 of the SFT Act titled “Management of timber harvesting” deals with
Codes of Practice. By that division VicForests must comply with any relevant Code of
Practice relating to timber harvesting (s 46), and the Minister may ask an appropriately

qualified person to audit compliance with such a Code (s 47).

But the provisions of the SFT Act dealing with the preparation and publication of a TRP
(ss 37-44) are dealt with in a different part of the Act, being Part § titled “Management
of timber resources by VicForests.” Thus, the structure of the SFT Act draws a
distinction between conduct constituting the management of timber resources (Part 5)
and conduct constituting the management of timber harvesting (Part 6). The Code
concerns only the latter conduct, and its sphere of operation does not extend into

preparatory works such as the preparation of a TRP.

Secondly, this construction is supported by the text of the Code itself. On its face, there
are no provisions in the Code that refer to the TRP. The only reference to a TRP is in
the definition of “coupe” on p 11, with a corresponding definition of TRP itself on p 19.
Rather, the Code is concerned with timber harvesting operations, or, to use the language
of the CH RFA, “the harvesting of Forest Products”®! together with activities ancillary

to that harvesting.

The background set out on p 21 states that the Code has streamlined “the environmental
framework for harvesting managers, harvesting entities and operations conducting and

planning timber harvesting operations.”

Clause 1.2.2 of the Code explains that its purpose is to provide direction to timber

harvesting managers, harvesting entities and operators to deliver sound environmental

81 See subparagraph (c) of the definition of Forestry Operations in the CH RFA p 5 [CB 6.12].

31



performance when planning for, and conducting, commercial timber harvesting

operations. “Timber harvesting operation” is defined on p 18 of the Code:**

‘timber harvesting operation’ means any of the following kinds of activities
carried out by any person or body for the purposes of sale or processing and
sale—

(a) felling or cutting of trees or parts of trees;
(b) taking or removing of timber;

(c) delivering timber to a buyer or transporting timber to a place for
collection by a buyer or sale to a buyer;

(d) any works, including road works, site preparation, planting and
regeneration, ancillary to any of the activities referred to in paragraphs
(a) to (c) —but does not include—

(e) the collection of production firewood for domestic use.

[Terms in bold are defined terms in the Code].

110.  In this context, the reference to “planning” for timber harvesting operations in ¢l 1.2.2
of the Code should be understood as a reference to the operational planning clauses in

the Code identified on p 29, none of which concern a TRP.

111.  Further, the breach of the Code said to be occasioned by the preparation of the TRP is
of cl 2.2.2.2 (the precautionary principle). Clause 2.2.2.2 is a mandatory action in
support of the operational goal that timber harvesting operations in State forests address
biodiversity conservation risks. Again, the focus of the operational goal is on timber

harvesting operations themselves, and not the management of timber resources in Part 5

of the SFT Act.

112.  For all of these reasons the Code has no application to the preparation, and publication
of notice of, a TRP. There is thus no basis in the submission that, by reason of the listing
of the Scheduled Coupes on the TRP, VicForests has breached the Code and in so doing
has been engaged in a forestry operation otherwise than in accordance with an RFA,

leading to loss of exemption from Part 3 of the EPBC Act.

82 A similar definition is contained in s 3 of the SFT Act.
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113.  This late, and unpleaded, mutation of the applicant’s case should be seen as no more
than a device to attempt to surmount other conceptual difficulties which the applicant
faces on its Scheduled Coupes case,* with its consequent difficulties for obtaining relief

under the EPBC Act concerning the Logged Coupes.?*

B.4. What sort of breaches of the accredited regime will lead to a loss of exemption?

114. At the hearing of the separate question, the Commonwealth cited examples of the types
of prescriptions contained within the CH RFA and the substituted regime that may, if
forestry operations did not comply with those prescriptions, lead to loss of exemption
from Part 3 of the EPBC Act. The State of Victoria did not concede that each and every
example given by the Commonwealth would, in relation to a particular set of forestry
operations, necessarily regulate the undertaking of those operations so that the s 38(1)

exemption would not apply if there was non-compliance.® The Court went on to note:*®

The State’s caveat is understandable. The caveat recognises and
accepts the examples as useful to illustrate the distinction in terms of
constructional choice. However, any determination of how non-
compliance with — for example — the Victorian Code of Practice
for Timber Production — could or would render particular forestry
operations in the Central Highlands RFA region outside the
exemption in s 38(1) of the EPBC Act would need to await
consideration and determination where such allegations were
specifically made. That, with respect, must be so. It does not detract
from the usefulness of the examples to which the Commonwealth
referred the Court, and which I have set out later in my reasons.

115. In light of the allegations now pressed concerning the precautionary principle in this
proceeding, the question of whether a failure to apply the precautionary principle (or, to
put it another way, non-compliance with cl 2.2.2.2 of the Code) is capable of resulting
in a loss of exemption from Part 3 of the EPBC Act falls for consideration and

determination in this proceeding.

116. In answering that question, the observations set out in paragraphs 49-51 of the Separate

Question reasons are apposite (with our emphases added):

83 See sections B.4, C.2.1 and C.2.2 below.
8 See section F.1 below.

85 Separate Question reasons, [41].

86 Separate Question reasons, [42].
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[49]  In making constructional choices, the nature of the provision
is also important. Section 38(1) operates as an exemption not only
from the controlled action approvals process in Pt 9 of Ch 4, but
antecedent to this, as an exemption from the prohibitions in Pt 3 of
Ch 2. In relation to each matter of national environmental
significance set out in Pt 3 (World Heritage, National Heritage,
wetlands of international importance, listed threatened species and
communities, listed migratory species, protection of the environment
from nuclear actions, marine environment and the remaining matters
referred to), Pt 3 creates criminal offences and imposes civil penalties
for contraventions of the prohibitions. The target of these offences
and civil penalty provisions are those people or entities who take an
“action”. A construction which promotes clarity and an
understanding of what, practically, is required to comply with the
law will generally be preferred over one which creates, or is likely to
create, ambiguity or uncertainty for those whose conduct is being
regulated.

[50]  In the statutory context of civil penalty provisions of the Fair
Work Act 2009 (Cth), in Australian Building and Construction
Commissioner v Powell (2017) 251 FCR 470, a Full Court of this
Court (Allsop CJ, White and O’Callaghan J]J), said (at [15]):

(1]t is helpful to say something as to the approach to the
provisions, in both the FW Act and the 2004 Victorian Act,
and indeed in the other legislation to be mentioned. First, to
the extent that a provision is a civil remedy or civil penalty
provision a necessary clarity of meaning should be striven
for, to the extent that is possible and conformable with the
language employed and context legitimately available.
Secondly, notwithstanding the closely regulated
environment of industrial and employment legislation,
provisions as to entry on to work sites and the regulation
thereof should be construed conformably with the language
used by Parliament practically and with an eye to
commonsense so that they can be implemented in a clear way
on a day-to-day basis at work sites. The legislation needs to
work in a practical way at the work site, and if at all possible
not be productive of fine distinctions concerning the
characterisation of entry on to a site.

[51] T respectfully adopt those two observations, and consider
them applicable to the circumstances of the scheme established by
the EPBC Act.

117.  As the Court observed in a different part of the Separate Question reasons, the focus of
s 38(1) is on the compliance of the actor (i.e. the person carrying out the action) with
what is required, and what is prohibited by an RFA, in the conduct of forestry

operations.®’

87 Separate Question reasons, [196].
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118.

119.

120.

B.4.1.

121.

122.

The Court went on to state that:%®

the meaning which is given to “in accordance with” is one which
requires the content of the document, or regulation, or rule to be
ascertained, and then for the conduct to be measured against that
content.

Thus, there are two aspects of the analysis. First, the content of the document, regulation
or rule must be ascertained —is it one which, of its very nature, is capable of leading to
loss of exemption from Part 3 of the EPBC Act if it is not complied with? Secondly, the
actor’s conduct must be measured against the content of the applicable document,
regulation or rule —is any inconsistency between what the document, regulation or rule
requires for the conduct of forestry operations, and the manner in which a forestry
operation is undertaken such that it will remove the benefit of the s 38(1) exemption?
As the State submitted on the separate question, and the Court accepted, not every such
irregularity or inconsistency would lead to the loss of exemption, and each situation will

need to be considered on its own facts.®’

Although there are two aspects of the analysis, that is not to say that they are mutually
exclusive. There may be cases where the second stage of the analysis informs the

resolution of the first, and as we shall see, cl 2.2.2.2 is an example of that.

Management prescriptions

The CH RFA itself contains a number of clear (and thus practical, and easy to
implement) management prescriptions regulating the taking of an “action” for the
purposes of the EPBC Act. The relevant action in the context of this case, and the CH

RFA, will be a forestry operation.

One example, which VicForests accepted at the hearing of the separate question, is the
prohibition on harvesting rainforest in cl 66 of the CH RFA. Rainforest communities in
Victoria must not be harvested under ¢l 2.2.2.7 and cl 3.2.2.2 of the Code. More detailed
protection measures for rainforest in Victoria are contained in section 4.4.9 of the
Management Standards and Procedures.” Those measures, when understood in light of

the detailed information concerning rainforest canopy species (in section 4.4.7) and

88 Separate Question reasons, [209].
8 Separate Question reasons, [208].
%0 [CB 6.10], 40.
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rainforest field recognition and delineation (in section 4.4.8), are sufficiently clear and
practical in their operation to enable timber harvesting entities to know how they can
conduct their timber harvesting operations insofar as rainforest is concerned without
breaching the Code, and therefore in accordance with the substituted regime under the
EPBC Act. Staying with the rainforest example, one can readily imagine minor
infringements (such as an incorrectly applied width of buffer) as opposed to a material
non-compliance (such as the harvesting of rainforest itself) which may, although not in
strict compliance with the Code requirements, nonetheless be insufficient to result in loss

of exemption.

123.  Another example, is the way the CH RFA deals with the Baw Baw Frog, arising through
cl 57 of the CH RFA. That clause provides:

Parties will continue to consult on the priorities for listing threatened
species, ecological communities and threatening processes, and the
preparation of Action Statements and Recovery Plans, recognising
that priorities can change in the light of new information. Currently
agreed priorities and commitments for the next five years are
outlined in Attachment 2.

124.  Attachment 2 begins with the following text:

Both Parties recognise the range of mechanisms in place to conserve
the habitat of rare and threatened flora and fauna in the Central
Highlands. These include protection within the CAR Reserve
System, protection of key habitats such as rainforest and rare or
threatened Ecological Vegetation Classes (EVCs), and the
development of Action Statements for species listed under the Flora
and Fauna Guarantee Act 1988 and Recovery Plans for species listed
under the Endangered Species Protection Act 1992. Parties note that
the Recovery Plan for Leadbeater's Possum has been approved under
the Endangered Species Protection Act 1992. The Parties further
agree to the interim strategy for Baw Baw Frog outlined below.

125.  Asthe Court noted,” Attachment 2 contains a list of what are described as the “priority
species” and ecological vegetation classes under the FFGA. It then sets out what are
described as “priority potentially threatening processes” for preparation of action
statements under that Act. Earlier in the Separate Question reasons, in the context of

describing the milestones in ¢l 36 that refer to, insofar as ¢l 57 is concerned, the

1 Separate Question reasons, [164].
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126.

127.

said (our emphasis added):**

In my opinion the cross-reference to the matters in Attachment 2
indicates that what is meant by “threatened species work” in the
“Milestones” table is the preparation of action plans and recovery
plans, adapting and adjusting them as new information arises about
identified species, and if necessary issuing new action statements and
recovery plans for species that have been more recently included in
one of the threatened species categories. I also consider it includes
review, adjustment and modification of prescriptions for forestry
operations so as to ensure protection of threatened species and their
habitat from forestry operations. It is the content of the regulatory
outcome of this “work” — the action statements, recovery plans and
management prescriptions, which will govern the conduct of forestry
operations.

Insofar as the Baw Baw Frog is concerned the Court said:”

Specific and detailed arrangements and prescriptions are then set out
for the protection of the Baw Baw Frog and its habitat in the Central
Highlands RFA region, by what is described as an “interim
strategy”. It is clear from the content of this interim strategy that
what is in the RFA was intended to operate in much the same way
as management prescriptions under the state’s Code of Practice for
Timber Production might operate.

strategy” for Baw Baw Frog:

are specific prescriptions applicable to the conduct of forestry
operations. Insofar as those forestry operations occur within the
Central Highlands RFA, by reason of cl 57 and Attachment 2, it is
these kinds of management prescriptions which are intended by the
RFA Act and the EPBC Act to be the substituted regulatory scheme,
removing the need for any assessment and approval under the
controlling provisions of Pt 9 of the EPBC Act.”

92 Separate Question reasons,
93 Separate Question reasons,
4 Separate Question reasons,
95 Separate Question reasons,

154].
166].
168].
173].

——_——

completion of relevant threatened species work as detailed in Attachment 2, the Court

The Court went on to describe the example of the way the CH RFA deals with the Baw

Baw Frog as “instructive”.”* The matters set out in the dot points of the “interim
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128. Clause 58 of the CH RFA was also cited by the parties and the Court as an example.”®

That clause provides:

Parties reaffirm their commitment that species in the Central
Highlands for which Recovery Plans or Action Statements have
already been prepared will have all recommended actions completed
or significantly advanced in accordance with the timelines specified
in the Recovery Plans or Action Statements.

129.  Of this clause, the Court said (our emphasis added):”’

[A]s the Commonwealth submitted, insofar as any of those action
plans or recovery statements themselves contain prescriptions or
limitations on the manner in which forestry operations may be
conducted in the Central Highlands RFA region, then in order to
secure the benefit of s 38(1) forestry operations must be undertaken
in compliance of conformity with those prescriptions or limitations.

130. The Code itself contains many examples of prescriptions to be applied, either consequent
upon detections of threatened species or fauna (as to which, see mainly the tables in the
Planning Standards), or buffers to be applied to certain values such as streams. In
describing the cross-reference to the Code in Attachment 1 (dealing with rainforest

protection) the Court said (our emphasis added):*®

The specific and practical regulation of timber harvesting is intended
by the Central Highlands RFA parties not only to be found in the
text of the Central Highlands RFA itself, but by these kinds of cross-
references to the prescriptions, limits and practices set out in
Victorian forest management instruments. It is that system of
regulation which has been accredited by the Commonwealth as a
sufficient system of protection to justify the grant of an exemption
from any federal assessment and approvals process for each set of
forestry operations that might otherwise be likely to have a
significant impact on a matter of national environmental
significance. However the underlying premise is that the State system
of protection and prescription will be complied with.

B.4.2. Other types of clauses in the CH RFA or substituted regime

131. Non-compliance with clauses that constitute specific and practical regulation of timber
harvesting by way of prescriptions that are capable of clear interpretation and

implementation (whether in the CH RFA itself or the Code) may result in loss of the

%6 Separate Question reasons, [174].
97 Separate Question reasons, [175].
8 Separate Question reasons, [186].
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132.

133.

134.

135.

exemption under s 38(1). Not all clauses in the CH RFA or the Code are in that category.
For example, in considering clause 36 of the CH RFA (being the five-yearly review

clause) the Court said:”

It is not in the same category as the clauses of the RFA which set out,
for example:

e geographical boundaries of areas in which no logging can occur;
e prohibitions on logging certain kinds of forest such as rainforest;

e the requirement for forestry operations to be regulated by
management prescriptions outside CAR reserves, including by the
terms of Victoria’s Code of Practice for Timber Production.

The Code itself is not intended to be the repository of detailed mandatory operational
instructions; rather these are found in the Management Standards and Procedures that
are incorporated into the Code.'” That explains why most of the “mandatory actions”
in the Code are, in isolation, not sufficiently detailed to constitute prescriptions capable
of clear and practical implementation, and why operations that comply with detailed
operational instructions in the Management Standards and Procedures are deemed to

comply with the Code.'!

For example, it is the Management Standards and Procedures that contain the detailed
instructions (or prescriptions) on habitat retention (section 4.1), rare and threatened
fauna (section 4.2) and flora (section 4.3), vegetation communities (section 4.4) and

other values (section 3).

It is readily apparent how many of those prescriptions (such as stream-side buffers, the
fauna-based zoning requirements in the Planning Standards or the requirement to protect
giant tree in ¢l 5.4.1.1 by way of example) could, if breached to a sufficiently serious

degree, lead to a loss of exemption under s 38(1) for the applicable forestry operations.

But other clauses, even within the Management Standards and Procedures themselves,
involve matters of degree, and subjective judgment. They are not sufficiently clear and
capable of practical implementation such that non-compliance will result in potential

criminal liability. Examples include the requirement to manage timber harvesting

9 Separate Question reasons, [243].
100 See section 1.2.6 of the Code [CB 6.9].
101 Clause 1.3.1.1 of the Management Standards and Procedures [CB 6.10].
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136.

137.

138.

139.

operations to ensure landscape alteration are only subtly apparent (cl 5.3.1.6(a)), or to

seek appropriate cultural heritage advice (cl 5.1.1.4).

Examples in the Code itself are more prevalent, because as has been noted, the Code is
not intended to be the repository of detailed operational instructions. For example, cl
2.2.2.3 of the Code states that the advice of relevant experts and relevant research in
conservation biology and flora and fauna management must be considered when
planning and conducting timber harvesting operations. It is difficult to see how such a
requirement constitutes specific and practical regulation of timber harvesting, as
opposed to a requirement, for example, to establish a 10m SPZ extending from the top
of either bank of Yarran Creek in Gunbower Forest.'” In the latter example, it is clear
what is required, and when that requirement will have been met: the same is not true of

the former which involves questions of degree and perception.

Another example involving questions of degree, perception and subjective judgment is cl

2.2.2.2 of the Code which provides that:

The precautionary principle must be applied to the conservation of
biodiversity values. The application of the precautionary principle
will be consistent with relevant monitoring and research that has
improved the understanding of the effects of forest management on
forest ecology and conservation values.

On its own terms, the clause does not direct any particular outcome on any particular
scenario (and nor should it because, as is explained in section C below, the precautionary
principle requires a degree of cautiousness, and generally does not dictate action or
inaction, or one form of action over another). In other words, there may be many ways

to apply the precautionary principle.

The precautionary principle is thus in a different category to those prescriptions capable
of clear and objective practical application. It is not the sort of requirement that provides
an actor, prior to taking an “action” in a given coupe with the clarity required so that
the actor has sufficient certainty as to whether they are exposing themselves to potential

criminal consequences under the EPBC Act.

102 See ¢l 3.1.2.1 of the Planning Standards (Appendix 5 to the Management Standards and Procedures)
[CB 6.11].

40



140.

141.

142.

Regarding the second aspect of the analysis, that is, considering whether the conduct
amounts to sufficient non-compliance with the rule or requirement such that it leads to
the loss of the exemption under s 38(1), one can readily encounter difficulties. Given
that the precautionary principle does not dictate one course of action over another,
where does one draw the line on the sufficient degree of cautiousness? Or, to use one of
the particularised matters in paragraph 113A of the 3FASOC, when does protection
afforded by any specified prescription become sufficient for the application of
precautionary principle, or how far short of that sufficiency crosses the line into loss of
exemption and thus potential criminal consequence? These difficulties demonstrate why

any non-compliance with cl 2.2.2.2 ought not lead to a loss of exemption under s 38(1).

That is not to say that non-compliance with the precautionary principle in a given case
(or other clauses in the Code or the Management Standards and Procedures that are not
sufficiently prescriptive and capable of clear application) does not sound in any
consequence. On the contrary, any breaches of the Code are subject to the Ministerial
audit procedure in Part 6 of the SFT Act and also susceptible to injunctive relief in the
Supreme Court of Victoria, as was the case in Brown Mountain, and on an interim
interlocutory basis, in My Environment. But a breach of the Code does not result in any
potential criminal consequence under the SFT Act, which is an important distinction to
bear in mind when analysing, for the purposes of s 38(1) of the EPBC Act, which

prescriptions of the substitute regime are susceptible to a loss of exemption.

The fact that, in VicForests’ submission, non-compliance with ¢l 2.2.2.2 of the Code
does not render particular forestry operations in the Central Highlands RFA region
outside the exemption under s 38(1) of the EPBC Act, does not also mean that in
circumstances where a timber harvesting operation will cause imminent damage to the
environment there can never be any EPBC Act scrutiny. First, there are many detailed
prescriptions in the accredited State regime that are capable, if not complied with, in
leading to a loss of the exemption under s 38(1). Secondly, in circumstances such as this
case, where Greater Glider is newly listed as threatened, but the executive has not
changed or introduced any new prescriptions, it is always open to the regulator to issue
a direction (and subsequent notice of suspension) under ss 70 and 71 of the SFT Act if

the authorised officer has reasonably formed the opinion of the matters set out in s 71(b)

of the SFT Act.
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143.

C.1.

C.1.1.

144.

145.

14e6.

statutory. There is no rule of law known as the precautionary principle.

the EPBC Act upon loss of exemption under s 38(1) and any breach under s 18.

THE PRECAUTIONARY PRINCIPLE
What is the correct test for the precautionary principle?
The source and content of the precautionary principle

The source of VicForests’ obligation to comply with the precautionar

Clause 2.2.2.2 of the Code,'* provides that:

The precautionary principle must be applied to the conservation of
biodiversity values. The application of the precautionary principle
will be consistent with relevant monitoring and research that has
improved the understanding of the effects of forest management on
forest ecology and conservation values.

Page 15 of the Code,'” sets out the definition of the precautionary principle:

‘Precautionary principle’ means when contemplating decisions that
will affect the environment, careful evaluation of management
options be undertaken to wherever practical avoid serious or
irreversible damage to the environment; and to properly assess the
risk-weighted consequences of various options. When dealing with
threats of serious or irreversible environmental damage, lack of full
scientific certainty should not be used as a reason for postponing
measures to prevent environmental degradation.

103

In other words, even if a timber harvesting operation complies with all relevant
prescriptions (recognising there is no prescription for the Greater Glider in Central
Highlands), it is still possible that an authorised officer may form the view that
continuation of that timber harvesting operation would cause imminent damage to the
environment such that a direction ought be issued in relation to the conduct of the timber
harvesting operation, and in the event that direction is not complied with, a suspension
notice ought follow. Conceivably, non-compliance with a suspension notice would
expose the entity conducting the timber harvesting operation not only to criminal

consequences at the State level (s 75 of the SFT Act) but also at the Federal level under

y principle is

103 Wattleup Road Development Co Pty Litd v State Administrative Tribunal (No 2) [2016] WASC 279,
at [68] (Chaney J).
194 1CB 6.9; p 34].
105 1CB 6.9; p 15].
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147.  The correct construction of the Code (and in particular ¢l 2.2.2.2 and the definition of

the precautionary principle) will depend on text, context and purpose.

148. In My Environment Appeal,'® the Victorian Court of Appeal acknowledged that the
statutory scheme regulating timber harvesting in Victoria (under which the Code was
made and is enforceable against VicForests) had multiple purposes and was directed to
achieving a balance between the maintenance of native fauna and the ecologically

sustainable long-term timber production capacity of forests.

149. The Court further stated that the complexity of the statutory scheme and the competing
aims apparent in the regulatory context meant that the construction of particular
statutory instruments was an occasion on which a compromise had been adopted and
the purpose or object identified did not compel any particular construction. It was not
tenable to conclude, even on the face of the instruments, that they were seeking to pursue
a single purpose or objective. The fact that those statutory instruments were directed at
the fulfilment of multiple purposes meant that the correct construction must depend on

the words used, within the relevant context.!®”

150. It is apparent that both the CFL Act (under which the Code is made) and the SFT Act
(by which it is to apply to VicForests) seek to achieve multiple purposes. So too the Code

itself.

151.  The object of the CFL Act is expressed in s 4:

The object of this Act is to set up a legislative framework to enable the Minister—

(a) to be an effective conserver of the State’s lands, waters, flora and
fauna; and

(b) to make provision for the productive, educational and recreational
use of the State’s lands, waters, flora and fauna in ways which are
environmentally sound, socially just and economically efficient.

152.  As has been noted, power to make a Code of Practice is given by Part 5 of the CFL Act.

The Code is a Code of Practice within the meaning of Part 5 of the CFL Act and is a

196 [1], [17], [18], [147]=[155], [202]; [Legislation & Authorities; item 12].
197 Tbid, [155] (Tate JA, with whom Warren CJ and Garde AJA agreed).
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prescribed legislative instrument in Schedule 2 of the Subordinate Legislation

(Legislative Instruments) Regulations 2011 (Vic).'*®

153. Compliance with a Code of Practice is not required unless the Code of Practice is

incorporated in, or adopted by, either a relevant law or a condition specified in an

authority given under a relevant law: CFL Act, s 39.

154. The need to manage the State’s timber resources in a sustainable manner is reflected in

the purposes of the SFT Act, which are set out in's 1:

(a)

(ab)

to provide a framework for sustainable forest management and
sustainable timber harvesting in State forests;

to provide for the granting of long-term access to timber resources in
State forests;

to foster investment in, and returns from, timber resources in State
forests;

to establish, and to provide for the enforcement of, timber harvesting
safety zones so as to reduce risks to public safety and disruption of
timber harvesting operations;

to deter activities that create risks to public safety in timber harvesting
safety zones and that cause disruption of timber harvesting
operations;

to amend the Forests Act 1958 and the Conservation, Forests and
Lands Act 1987.

155.  Part 2 of the SFT Act relates to sustainable forest management. Section 5 sets out the

principles of ecologically sustainable development, which are intended to guide

sustainable forest management.

5 Principle of ecologically sustainable development

(1)

(3)

In undertaking sustainable forest management in accordance with this
Act, regard is to be had to the principles of ecologically sustainable
development set out in this section.

Ecologically sustainable development is development that improves the
total quality of life, both now and in the future, in a way that maintains

the ecological processes on which life depends.

The objectives of ecologically sustainable development are—

108 [Legislation & Authorities; item 24].
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(a) to enhance individual and community well-being and welfare by
following a path of economic development that safeguards the
welfare of future generations;

(b) to provide for equity within and between generations;

(c) to protect biological diversity and maintain essential ecological
processes and life-support systems.

(4) The following are to be considered as guiding principles of ecologically
sustainable development—

(a) that decision making processes should effectively integrate both
long-term and short-term economic, environmental, social and
equity considerations;

(b) if there are threats of serious or irreversible environmental
damage, lack of full scientific certainty should not be used as a
reason for postponing measures to prevent environmental
degradation;

(c) the need to consider the global dimension of environmental
impacts of actions and policies;

(d) the need to develop a strong, growing and diversified economy
which can enhance the capacity for environment protection;

(e) the need to maintain and enhance international competitiveness in
an environmentally sound manner;

(f)  the need to adopt cost effective and flexible policy instruments
such as improved valuation, pricing and incentive mechanisms;

(g) the need to facilitate community involvement in decisions and
actions on issues that affect the community.

156. In MyEnvironment Appeal,'” the Court noted that it is apparent from the guiding
principle set out in s 5(4)(a) of the SFT Act that potentially conflicting economic,
environmental, social and equity considerations all need to be weighed up in the context

of a decision-making process aimed at ecologically sustainable development.

157.  Section 5(4)(b) is a statutory expression of the precautionary principle.'"’

158. Management of timber harvesting is dealt with in Part 6 of the SFT Act.

199 740]; [Legislation & Authorities; item 12].
10 Thid, [41].
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159. Pursuant to s 46 of the SFT Act, VicForests (and any person who has entered into a
harvesting agreement with VicForests) and any other person undertaking timber
harvesting operations in a State forest must comply with any relevant Code of Practice

relating to timber harvesting.

160. The Foreword to the Code, written by the Minister for Environment and Climate
Change, makes it clear that the Code is aimed at striking a “balance ... between
conserving biodiversity to sustain our natural assets and meeting the needs of

industry”.'"! It notes that:

Native forests are some of the most beautiful natural assets that our
State has to offer. They provide sustainable employment and natural
timber products, they help to conserve biodiversity, they provide
habitat for native plants and wildlife, and attract millions of visitors
through our tourism industry each year.

The native forests and plantation timber industry employs over
25,000 people and generates more than $400 million annually in log
production.

The code plays a key role in ensuring timber harvesting operations
are compatible with the conservation of forests and provides clear
direction to deliver sound environmental performance when
planning for and conducting harvesting operations.!!?

161. The purpose of the Code (section 1.2.2),'"3 is to provide direction to timber harvesting
managers, harvesting entities and operators to deliver sound environmental performance

when planning for and conducting commercial timber harvesting operations in a way

that:

(a) permits an economically viable, internationally competitive, sustainable timber
industry;

(b) is compatible with the conservation of the wide range of environmental, social

and cultural values associated with forests;

111 [CB 6.9], 5.
12 [CB 6.9], 5.
113 [CB 6.9], 22.
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162.

163.

164.

165.

(c) provides for the ecologically sustainable management of native forests proposed

for cyclical timber harvesting operations; and

(d) enhances public confidence in the management of timber production in Victoria’s

forests and plantations.

The Code builds on an earlier 2007 version by “streamlining the environmental
regulatory framework for harvesting managers, harvesting entities and operators

conducting and planning timber harvesting operations.”'!*

The Code differentiates between Code Principles, Operational Goals, and Mandatory

Actions:'?
A Code Principle is a broad outcome that expresses the intent of the Code for each
aspect of sustainable forest management.

An Operational Goal states the desired outcome or goal for each of the specific
areas of timber harvesting operations, to meet the Code Principles.

Mandatory Actions are actions to be conducted in order to achieve each
operational goal. Timber harvesting managers, harvesting entities and operators
must undertake all relevant mandatory actions to meet the objectives of the Code.
Mandatory Actions are focussed on practices or activities. Failure to undertake a
Mandatory Action would result in non-compliance with this Code.'

Clause 2.2.2.2 is a mandatory action.

In MyEnvironment, Osborn JA quoted with approval the following statement of Stein

in Leatch v National Parks and Wildlife Service:'"”

... the precautionary principle is a statement of common sense and
has already been applied by decision-makers in appropriate
circumstances prior to the principle being spelt out. It is directed
towards the prevention of serious or irreversible harm to the
environment in situations of scientific uncertainty. Its premise is that
where uncertainty or ignorance exists concerning the nature or scope
of environmental harm (whether this follows from policies, decisions
or activities), decision-makers should be cautious.

114 Section 1.1 of the Code [CB 6.9], 21.
115 Section 1.2.8 of the Code [CB 6.9]. 25.

116

Ibid. Underlining and boldness in original text. Text in bold indicates a defined term in the Code.

17 MyEnvironment, [261] (citations omitted).
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166. The notion of cautiousness was discussed by Wheeler ] in Bridgetown/Greenbushes

Friends of the Forest Inc v Executive Director of Conservation and Land

t’118

Managemen in a passage quoted in both Brown Mountain,'” and

MyEnvironment:'*

Adopting for the moment a very broad characterisation of the
precautionary approach, a requirement that a decision maker ‘be
cautious’ says something about the way in which the decision must
be made. There must be some research, or reference to available
research, some consideration of risks, and a more pessimistic rather
than optimistic view of the risks should be taken. However, such a
requirement does not in any particular case specify precisely how
much research must be carried out, or when a risk should be
considered to be so negligible that it may safely be disregarded. Still
less, does such an approach dictate what courses of action must be
taken after the possibilities have been cautiously weighed.

No doubt there are extremes at either end of a spectrum, where one
would be able to say that a decision maker had or had not been
‘cautious’. Where endangered species are concerned for example,
one can see that where readily accessible and unambiguous research
material pointed to a serious risk that numbers of the species would
be dramatically reduced by a course of action, then the adopting of
that course of action, in the absence of any evidence of consideration
of alternatives, would seem to point inevitably to a finding that there
had been no relevant ‘caution’. At the other extreme, an absence of
any action, other than research and study, is clearly cautious but is
not the only option available in most cases. Although there has been
very little judicial consideration of the precautionary approach or
‘precautionary principle’ (a similar or perhaps identical concept
which appears in a number of intergovernmental agreements) the
clear thread which emerges from what consideration has been given
to the approach is that it does dictate caution, but it does not dictate
inaction, and it will not generally dictate one specific course of action
to the exclusion of others.

[Emphasis added].

167. In MyEnvironment, Osborn JA said:

Thus, to take two extreme examples, if a patch of forest were found
to contain the only living examples of a previously undiscovered
species of flora (such as the Wollemi pine) it would, on its face, be
contrary to the precautionary principle to destroy it in the course of
timber harvesting, despite the absence of an Action Statement under
the FFG Act or a prescription applicable to it under the FMP.
Likewise, if a species of fauna thought to be extinct were
rediscovered (as the LBP was in 1961), destruction of its essential

118(1997) 18 WAR 102.
9 Brown Mountain, [186].
120 MyEnvironment, [262].
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168.

169.

170.

C.1.2.

171.

habitat would, on its face, be contrary to the precautionary principle,
despite the absence of an AS under the FFG Act or a prescription
under the FMP. In each case, the threat of serious or irreversible
damage to the environment would be accompanied by substantial
uncertainty as to the survival of the species if harvesting continued.

Nevertheless, as these examples illustrate, it will be easier to identify
a threatened breach of the precautionary principle when a specific
action threatens direct serious or irreversible damage to an aspect of
the environment of extreme sensitivity and/or novel qualities. The
more generalised the threat and the more indirect and less immediate
the damage to a sensitive aspect of the environment, the more
difficult it will be to be satisfied that the precautionary principle
requires abstinence from a particular action.

As T said in the Brown Mountain case, the requirements of the
precautionary principle fall to be considered in the light of the whole
of the evidence bearing on the relevant facts as it now is, and not as
it was at the time VicForests completed planning for operations in
the coupes in issue.!?!

[Emphasis added]

The precautionary principle should not be used to try to avoid all risks; some risks are
plainly acceptable and others are plainly unacceptable.'** A reasonable balance must be
struck between the stringency of the precautionary measures, which may have associated
costs, such as financial, livelihood and opportunity costs, and the seriousness and

irreversibility of the potential threat.'*

The precautionary principle embraces the concept of proportionality.'**

The precautionary principle falls to be applied within a considered and developed
framework of regulation which has itself been derived from a strategic planning process
which has taken into account principles of environmentally sustainable development and

provided for significant conservation reserves.'*’

Conditions precedent to engagement of the precautionary principle

In Brown Mountain, Osborn JA accepted VicForests’ submission that there are

preconditions before the precautionary principle is engaged. *¢ Although in that case his

121 MyEnvironment, [268]-[269].

122 Telstra, [157]; see also Brown Mountain, [203].
123 Telstra, [167].

124 Telstra, [166]-[178].

125 Brown Mountain, [181]; MyEnvironment, [271].
126 Brown Mountain, [187].
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Honour was considering the Code of Practice for Timber Production 2007, the part of

that Code requiring application of the precautionary principle,'?” and the definition of

the precautionary principle,'*® are almost identical to the provisions now in force.

172. In Brown Mountain, Osborn JA adopted the analysis of the precautionary principle by

Preston CJ in Telstra:'*’

The application of the precautionary principle and the concomitant
need to take precautionary measures is triggered by the satisfaction
of two conditions precedent or thresholds: a threat of serious or
irreversible environmental damage and scientific uncertainty as to
the environmental damage. These conditions or thresholds are
cumulative. Once both of these conditions or thresholds are satisfied,
a precautionary measure may be taken to avert the anticipated threat
of environmental damage, but it should be proportionate.

173. In cases where the plaintiff alleges threats of serious or irreversible environmental

damage by way of impact upon endangered species of fauna, it is a question of fact in

each instance as to whether the proposed logging does constitute such a threat.'*” In

Telstra Preston CJ observed that relevant factors may include:

(a)

the spatial scale of the threat (for example, local, regional, statewide, national,

international);

the magnitude of possible impacts, on both natural and human systems;

the perceived value of the threatened environment;

the temporal scale of possible impacts, in terms of both the timing and the

longevity (or persistence) of the impacts;

the complexity and connectivity of the possible impacts;

127 Clause 2.2.2 as set out in Brown Mountain, [168].
128 As set out in Brown Mountain, [176].

129 Telstra, at [128]; Brown Mountain, [188].

130 Brown Mountain, [189].
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174.

175.

the manageability of possible impacts, having regard to the availability of means

and the acceptability of means;

the level of public concern, and the rationality of and scientific or other

evidentiary basis for the public concern; and

the reversibility of the possible impacts and, if reversible, the time frame for

reversing the impacts, and the difficulty and expense of reversing the impacts.'*!

Osborn JA also relied on Telstra for the proposition that the threat hypothesised must

have a scientific basis.”** In particular, the threat of environmental damage must be

adequately sustained by scientific evidence:

not every claim or scientifically unfounded presumption of potential
risk to human health or the environment can justify the adoption of
national protective measures. Rather, the risk must be adequately
substantiated by scientific evidence.!33

The second condition precedent is that there be ‘a lack of full scientific certainty.” That

too, is a question of fact."** In Telstra, Preston CJ suggested that assessment might

involve:

(a)

the sufficiency of the evidence that there might be serious or irreversible

environmental harm caused by the development plan, programme or project;

the level of uncertainty, including the kind of uncertainty (such as technical,

methodological or epistemological uncertainty); and

the potential to reduce uncertainty having regard to what is possible in principle,

economically and within a reasonable time frame.'*’

131 Telstra, [131]; MyEnvironment, [190].

132 Brown Mountain, [192]; Telstra, [133] - [134].

133 Monsanto Agricoltura Italia v Presidenza del Consiglio dei Ministri, European Court of
Justice, Case C-236/01, 13 March 2003, unreported, as cited in Telstra, [134].

134 Brown Mountain, [195].

135 Telstra, [141].

51



176.

C.1.3.

177.

178.

179.

180.

Although there is a body of theoretical debate as to what is the requisite degree of
uncertainty required to trigger the application of the precautionary principle,'*® in
Brown Mountain, Osborn ] analysed the evidence on the basis of a standard of

‘substantial uncertainty.’"?’

Brown Mountain and MyEnvironment not distinguishable and not plainly wrong

The applicant now asserts that Osborn JA was in error when he found that there were
preconditions to the engagement of the precautionary principle.'*® Such a submission is
contrary to the applicant’s submissions at the hearing of the application for interlocutory
relief.”*” In any event, it is apparent from the definition of “precautionary principle” in
the Code,' that it is predicated on the existence of a threat of serious or irreversible
damage. Further, Osborn J’s construction is consistent with s 5(4)(b) of the SFT Act,
which has been described by Tate JA as “a statutory expression of the precautionary
principle.”!*!

The applicant requires such a departure because those preconditions constitute serious
and insurmountable hurdles to the establishment of a breach of the Code and, therefore,

to any opening of the gateway provision contained in s 38(1).

In VicForests’ submissions, in order to accept the applicant’s contention that the
application of the precautionary principle in this case does not require the establishment

of either precondition at a threshold level, this Court would have to conclude that:

(a) each of Brown Mountain and MyEnvironment is distinguishable; or
(b) in each of Brown Mountain and MyEnvironment Osborn JA was “plainly
wrong”.

The question of whether the application of the precautionary principle (as then expressed

in the 2007 version of the Code) is triggered by the satisfaction of two conditions

136 Telstra, [142] - [148].

137Brown Mountain, [197].

138 Footnote 8 to the applicant’s outline of opening submission [CB 1.16].

139 Friends of Leadbeater’s Possum Inc v VicForests (No 3) (2018) 231 LGERA 75 [17]-[18]; the
applicant’s written submissions dated 1 May 2018, [31].

140 [CB 6.9; p 15].

W MyEnvironment Appeal, [41].
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precedent was a contested matter in Brown Mountain in which both parties were
represented by Senior Counsel. Having heard submissions from the parties, his Honour
accepted VicForests” submissions as to the existence of the conditions precedent. Having
been accepted in Brown Mountain, it has not been challenged in any case since, save for

being raised for the first time in this case in the applicant’s opening written submissions.

C.1.3.1. Not distinguishable

181.

182.

183.

184.

In both Brown Mountain and MyEnvironment the Court was construing the Code as
then in force, which was the Code of Practice for Timber Production 2007 (the 2007
Code). Clause 2.2.2 of the 2007 Code was set out in paragraph 168 of Brown Mountain.

The relevant part of that clause read:

To facilitate the protection of biodiversity values, the following
matters must be addressed when developing and reviewing plans and
must be adhered to during operations:

e application of the precautionary principle to the conservation of
biodiversity values, consistent with monitoring and research to
improve understanding of the effects of forest management on forest
ecology and conservation values.

The precautionary principle was defined in the 2007 code in the following terms:'**

Precautionary principle — when contemplating decisions that will
affect the environment, the precautionary principle requires careful
evaluation of management options to wherever practical avoid
serious or irreversible damage to the environment; and to properly
assess the risk-weighted consequences of various options. When
dealing with threats of serious or irreversible environmental damage,
lack of full scientific certainty should not be used as a reason for
postponing measures to prevent environmental degradation.

It will be apparent that the definition in the 2007 Code is almost identical to that in the

Code now in force.

At the time Brown Mountain was heard and determined, VicForests was required to
comply with the “conditions and standards” in the 2007 Code by reason of a condition

being included to that effect in the Allocation Order then in force,'** and also the TRP

142 As set out in Brown Mountain, [176].
143 See Brown Mountain, [120]-[130].
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as then in force.'** The position in MyEnvironment was not relevantly dissimilar.'* But,
like today, VicForests was also required to comply with any relevant Code of Practice

relating to timber harvesting by reason of s 46 of the SFT Act.

185.  Since the passage of the Subordinate Legislation (Legislative Instruments) Regulations
2011 (Vic)'*¢ —which pre-dated the MyEnvironment decision— Codes of Practice made

under s 31(1) of the CFL Act have been prescribed to be legislative instruments.

186. The language of the definition of the precautionary principle in the 2007 Code and the
Code now in force being almost identical, together with the fact that s 46 of the SFT Act
has at all material times required VicForests to comply with a Code of Practice relating
to timber harvesting, means there is no relevant basis on which to distinguish Brown
Mountain and MyEnvironment from the present case, insofar as construction of the

precautionary principle within the Code is concerned.

187. It follows that the applicant must establish that Osborn JA was plainly wrong in order
to avoid the need for it to satisfy the conditions precedent to the engagement of the
precautionary principle in accordance with his Honour’s reasons in both Brown

Mountain and MyEnvironment.

C.1.3.2. Osborn JA was not plainly wrong

188. In BHP Billiton Iron Ore v The National Competition Council'¥ Greenwood ]

explained:

[83] The circumstances in which a judge in the exercise of the Court’s
original jurisdiction might find a decision of a single judge of the
Court to be ‘plainly wrong’ should be approached with real and
deliberative caution and would generally involve that class of case
where for one reason or another there is transparent error such as
the consideration of an incorrect statutory instrument in the
resolution of the controversy; consideration of a provision of a
statute in a form not enacted at the relevant date of the events or a
failure to consider a provision of an Act relevant to the disposition
of the cause, thus causing the analysis to fall into error; a failure to

144 Brown Mountain, [144].

145 MyEnvironment, [77]-[78].

146 [Legislation & Authorities; item 24].

147.(2007) 126 FCR 234 (per Greenwood ] with Sundberg J generally agreeing) (an appeal was dismissed
by the High Court of Australia in BHP Billiton Iron Ore Pty Ltd v National Competition Council; BHP
Billiton Iron Ore Pty Lid v National Competition Council (2008) 236 CLR 145).
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apply having regard to the issues raised by the controversy, a binding
decision of a Full Court of this Court or the High Court; a failure to
apply a decision of a Full Court of this Court, an intermediate Court
of Appeal of another jurisdiction or an authority of the High Court
expressing a clear persuasive emphasis of opinion in favour of a
particular conclusion (particularly concerning legislation of the
Commonwealth Parliament); or some other circumstance that has
caused a dispositive adjudication of the controversy to miscarry.

[84] That minds might differ on a question is not a foundation for a
conclusion that a decision supported by exposed reasons for
judgment after full argument, is plainly wrong.

[85] The difficulty however lies in preserving that degree of
important flexibility necessary to enable a judge to do justice
between the parties to a controversy inherent in a dispositive
adjudication of that controversy when a judge is persuaded that an
earlier authority is wrong (apart from illustrations of the kind above)
balanced with the importance of consistency and certainty in the
administration of the law. The question is always a matter of careful
judgment.

[86] The circumstances which might properly lead to a departure
from an earlier authority will necessarily vary according to the
content of the case and the issues and therefore no prescriptive rules
ought to be formulated. However, the point of equilibrium in that
balance might be reached by recognising the required emphasis
necessary in concluding that an earlier authority is ‘plainly wrong’
or ‘clearly wrong’. In cases where a party advised and represented
by experienced senior counsel properly discharging the duty owed to
the Court urges upon the Court the merits of the reasoning of the
authority in the resolution of the immediate case, it would be
difficult to conclude that the authority is ‘plainly wrong’
notwithstanding that a judge might reach an entirely different view
of the proper construction of the provision against the background
of the facts found and thus conclude that the early authority is
wrongly decided. There is a distinction between concluding a
decision is wrongly decided and a conclusion that an earlier
authority is ‘plainly wrong’ and thus ought not to be applied and
followed (emphasis added).

189. The applicant cannot demonstrate that Osborn JA in either case was “plainly wrong”.

190. During oral submissions it was submitted by the applicant that Osborn ] erred in
following Preston CJ’s analysis because the precautionary principle arose in a different
context in the Telstra case.*® In Telstra, the precautionary principle was contained in s
6(2)(a) of the Protection of the Environment Administration Act, 1991 (NSW)'** which

provided:

148 T 776:14 (Delany address).
149 [Legislation & Authorities; item 13].
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191.

192.

193.

(2) For the purposes of subsection (1) (a), ecologically sustainable
development requires the effective integration of social, economic and
environmental considerations in decision-making processes.
Ecologically sustainable development can be achieved through the
implementation of the following principles and programs:

(a) the precautionary principle—namely, that if there are threats of
serious or irreversible environmental damage, lack of full scientific
certainty should not be used as a reason for postponing measures
to prevent environmental degradation.

Senior counsel for the applicant submitted that “it’s a very different context, a very
different provision”."® Although in Telstra the Court was undoubtedly considering a
different statute, as both the decisions of Telstra and Brown Mountain show (and as was
subsequently confirmed by MyEnvironment), the analysis of the precautionary principle
proceeded on a detailed study of its received meaning in various sources, including

judicial decisions in various jurisdictions and academic literature.'!

In Brown Mountain, Osborn ] referred to the definition of the precautionary principle
as adopted in cl 3.5.1 of the Australian Government Intergovernmental Agreement on
the Environment, and the fact that it was embodied in similar terms in principle 15 of
the Rio Declaration on Environment and Development.'’> The opening text of ¢l 3.5.1
as quoted in the judgment explained that “[w]here there are threats of a serious or
irreversible environmental damage, lack of full scientific certainty should not be used as

a reason for postponing measures to prevent environmental degradation.”

Preston CJ considered a wide range of literature in support of his conclusion, accepted

by Osborn J in both Brown Mountain and MyEnvironment, that:'>

The application of the precautionary principle and the concomitant
need to take precautionary measures is triggered by the satisfaction
of two conditions precedent or thresholds: a threat of serious or
irreversible environmental damage and scientific uncertainty as to
the environmental damage. These conditions or thresholds are
cumulative. Once both of these conditions or thresholds are satisfied,

130T 777:12 (Delany address).

151 Telstra, [127].

152 Brown Mountain, [177].

133 Telstra, [128]. See generally Preston CJ’s analysis from [128]-[183].
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a precautionary measure may be taken to avert the anticipated threat
of environmental damage, but it should be proportionate.

194. The Full Federal Court of Australia has on several occasions considered the meaning of
the precautionary principle in the context of s 391 of the EPBC Act. That section

relevantly provides:

391 Minister must consider precautionary principle in making decisions
Taking account of precautionary principle

(1)  The Minister must take account of the precautionary principle in
making a decision listed in the table in subsection (3), to the extent
he or she can do so consistently with the other provisions of this
Act.

Precautionary principle

(2)  The precautionary principle is that lack of full scientific certainty
should not be used as a reason for postponing a measure to
prevent degradation of the environment where there are threats of
irreversible environmental damage.

195. Like the definition in the Code, it does not expressly state conditions precedent.

196. In Australian Conservation Foundation Incorporated v Minister for the Environment'*

the Federal Court considered an application for judicial review of the decision of the
Minister for Environment to approve Adani Mining Pty Ltd to take an “action” under

Part 9 of the EPBC Act.

197. The “action” in that case was the proposed construction of a new open-cut and

underground coal mine in Central Queensland.

198. The EPBC Act contains principles of “ecologically sustainable development” in s 3A:

3A Principles of ecologically sustainable development

The following principles are principles of ecologically sustainable
development:

(a) decision-making processes should effectively integrate both long-
term and short-term economic, environmental, social and
equitable considerations;

154(2016) 251 FCR 308 (Griffiths J).
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(b) if there are threats of serious or irreversible environmental
damage, lack of full scientific certainty should not be used as a
reason for postponing measures to prevent environmental
degradation;

(c) the principle of inter-generational equity—that the present
generation should ensure that the health, diversity and
productivity of the environment is maintained or enhanced for the
benefit of future generations;

(d) the conservation of biological diversity and ecological integrity
should be a fundamental consideration in decision-making;

(e) improved valuation, pricing and incentive mechanisms should be
promoted.

199. At paragraph 12 of the judgment, Griffiths ] said:

It may be noted that the principles of ecologically sustainable
development include in paragraph (b) what is commonly referred to
as “the precautionary principle”. That particular principle is defined
in s 391(2) (which is located in Pt 16) in substantially similar terms
to those in s 3(1)(b) (the terms of s 391(2) are set out in [34] below).
One of the ACF’s complaints is that the Minister failed to take
account of the precautionary principle in deciding to approve the
project, contrary to s 391(1).

200. The text of s 3A(b) makes express, by reason of the use of the conditional word “if” at
its commencement, that that particular principle of ecologically sustainable development
is conditioned on the presence of “threats of serious or irreversible environmental
damage”. This makes express what is otherwise implicit in the definition of the
precautionary principle in s 391(2) of the EPBC Act by use of the phrase “where there

are threats of irreversible environmental damage.”

201.  Although the Court in that case was considering the precautionary principle within the
meaning of s 391(2) of the EPBC Act, Griffiths ] nonetheless cited with approval the
decision of Preston C]J in Telstra, where his Honour noted Preston CJ “comprehensively
analysed and explained” the precautionary principle.'”’ In so doing, Griffiths J observed

that:

155 Australian Conservation Foundation Incorporated v Minister for the Environment (2016) 251 FCR
308, [177].
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202.

203.

C.1.4.

204.

205.

206.

207.

This Court has held in several cases that, for the purposes of s 391
of the EPBC Act, the precautionary principle is only enlivened in
circumstances where there are threats of serious or irreversible
environment damage (see Queensland Proserpine
case at 521; Lawyers for Forests Inc v Minister for the Environment,
Heritage and the Arts [2009] FCA 330; 165 LGERA 203 at [41] per
Tracey ] (whose decision was upheld on appeal: see Lawyers for
Forest Inc v Minister for the Enviromment, Heritage and the
Arts [2009] FCAFC 114; 178 FCR 385) and Buzzacott at [192]).

The foregoing cases reveal that, although the precautionary principle is defined using
slightly different language in a number of different instruments, the source of the
principle derives from a widespread international usage and meaning (most
comprehensively canvassed in Telstra) such that unless a defined statutory context is

expressly inconsistent with that usage, it should be given its received meaning.

On this basis, Osborn JA’s decisions in Brown Mountain and MyEnvironment are not

plainly wrong.

Textual analysis supports conditions precedent

In any event, the text of the definition of the precautionary principle in the Code, and
its broader statutory context, supports the construction adopted in Brown Mountain

and MyEnvironment.

First, in terms of statutory context, it will be recalled that Tate JA described s 5(4)(b) of
the SFT Act as a statutory expression of the precautionary principle.'*® The expression
of the precautionary principle in that sub-section is identical to that in s 3A(b) of the
EPBC Act. As has already been discussed, that expression of the precautionary principle
makes express that it is conditional upon the presence of threats of serious or irreversible

environmental damage.

It is through s 46 of the SFT Act that VicForests must comply with the Code.

The text of the definition in the Code itself refers to the contemplation of decisions that
will affect the environment, i.e., it does not apply to decisions at large. Further, the
definition speaks of a careful evaluation of management options to be undertaken to

“wherever practical avoid serious or irreversible damage to the environment.” The

15¢ MyEnvironment Appeal, [41].
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208.

209.

210.

C.1.5.

211.

requirement is directed towards the avoidance of serious or irreversible damage to the
environment, wherever practical. In other words, the requirement has no work to do

where there is no threat of serious or irreversible damage.

The second sentence of the definition in the Code confirms this construction of the first
sentence; it is expressly predicated on the presence of “threats of serious or irreversible
environmental damage”, and when such a condition is present, it introduces the second
condition precedent identified in Telstra, namely “lack of full scientific certainty should

not be used as a reason for postponing measures to prevent environmental degradation.”

It follows that the text of the definition of the precautionary principle in the Code itself
can be read in a manner consistent with the construction adopted in Brown Mountain
and MyEnvironment. That construction is also harmonious with the statutory
expression of the precautionary principle in the “principles of ecologically sustainable
development” in the SFT Act, and the EPBC Act. One of the purposes of the Code is to
permit an economically viable, internationally competitive, sustainable timber
industry."” The precautionary principle in the Code should be construed harmoniously
with the expression of sustainable development in the SFT Act, not in a manner

inconsistent with that expression.

In contrast, the construction urged by the applicant would be inconsistent with both the
SFT Act, and the EPBC Act, and the received meaning of the precautionary principle in
the sources identified by Preston CJ in Telstra. For each of those reasons, the text,
context and purpose of cl 2.2.2.2 support the construction adopted by Osborn JA in

Brown Mountain and MyEnvironment.

Precautionary principle not to be construed to effect legislative or political outcomes

Although, as has been noted, the precautionary principle is given statutory expression
and is binding upon VicForests, it falls to be applied within a considered and developed
framework of regulation which has itself been derived from a strategic planning process
which has taken account of principles of environmentally sustainable development and

provided for significant conservation reserves.'®

157 [CB 6.9], 22.
158 MyEnvironment, [272].
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213.

214.

The source of the obligation —cl 2.2.2.2 of the Code— is within a subordinate

° namely to deliver sound

instrument that itself expresses multiple purposes,'
environmental performance when planning for and conducting commercial timber

harvesting operations in a way that:

(a) permits an economically viable, internationally competitive, sustainable timber
industry;
(b) is compatible with the conservation of the wide range of environmental, social

and cultural values associated with forests;

(c) provides for the ecologically sustainable management of native forests proposed

for cyclical timber harvesting operations; and

(d) enhances public confidence in the management of timber production in Victoria’s

forests and plantations.

The Code is made under Part 5 of the CFL Act. Section 4 provides that the object of the

CFL Act is to set up a legislative framework to enable the Minister:

(a) to be an effective conserver of the State’s lands, waters, flora and fauna; and

(b) to make provision for the productive, educational and recreational use of the
State’s lands, waters, flora and fauna in ways which are environmentally sound,

socially just and economically efficient.

Tate JA observed in MyEnvironment Appeal:'®°

s 5 of the SFP [sic] Act, in its statement of the principles of
ecologically sustainable development designed to guide sustainable
forestry management, makes plain that decision making processes
should effectively integrate both long-term and short-term economic,
environmental, social and equity considerations, as recognised by his
Honour. ¢!

159 See section 1.2.2 of the Code [CB 6.9; p 22].
160 [142)],
161 MyEnvironment, [62].
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215. Tate JA further stated,'®® that when construing legislation that has a multiplicity of
purposes, or seeks to strike a balance between competing interests, it is necessary to keep

in mind the observation of Gleeson CJ in Carr v Western Australia where his Honour

said:'63

In the interpretation of a provision of an Act, a construction that
would promote the purpose or object underlying the Act is to be
preferred to a construction that would not promote that purpose or
object. ... That general rule of interpretation, however, may be of
little assistance where a statutory provision strikes a balance between
competing interests, and the problem of interpretation is that there
is uncertainty as to how far the provision goes in seeking to achieve
the underlying purpose or object of the Act. Legislation rarely
pursues a single purpose at all costs. Where the problem is one of
doubt about the extent to which the legislation pursues a purpose,
stating the purpose is unlikely to solve the problem. For a court to
construe the legislation as though it pursued the purpose to the
fullest possible extent may be contrary to the manifest intention of
the legislation and a purported exercise of judicial power for a
legislative purpose.

216. Her Honour went on to quote with approval another passage of Gleeson CJ in the same

case:'**

As explained in Kelly and Nicholls, the general purpose of legislation
of the kind here in issue is reasonably clear; but it reflects a political
compromise. The competing interests and forces at work in
achieving that compromise are well known. The question then is not:
what was the purpose or object underlying the legislation? The
question is: how far does the legislation go in pursuit of that purpose
or object?!

217. In the context of evidence before the Court in MyEnvironment to the effect that the
Department was undertaking a review of the existing management prescription for Lead-

beater’s Possum, Osborn JA observed that:

Such review will necessarily involve an evaluation of factors bearing
on the sustainable ecological use of the whole of the forest affected
by the FMP. Such a review involves policy considerations not readily
justiciable before this Court.!®

162 [148].

163 Carr v Western Australia (2007) 232 CLR 138, [5] (emphasis as added by Tate JA).
164 MyEnvironment Appeal, [150].

165 Carr v Western Australia (2007) 232 CLR 138, [7]; (emphasis as added by Tate JA).
166 MyEnvironment, [303].
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219.

220.

221.

222.

Commenting on Professor Lindenmayer’s evidence in MyEnvironment that all areas of

1939 regrowth that support some large living trees should be exempted from logging,
Osborn JA observed:

[Flundamentally the resolution of the major forest planning issues
raised by Prof. Lindenmayer’s letter cannot be achieved in this
proceeding. First, the evidence does not permit a conclusion to be
reached as to the appropriateness of the proposal over the whole of
the forest area in question. Secondly, the issue ultimately involves
questions of policy judgment which are not the province of the
Court. The necessary decision raises questions of sustainable
ecological development and net community benefit which involve
discretionary judgements as to the weight to be given to particular
factors and the resolution of their balance. The discretion to make
this judgement is not vested in this Court.!¢”

For like reasons, it is not to the point that the applicant considers that:

An outcome consistent with the precautionary principle can be
achieved through precisely the mechanisms envisaged in the NFPS
for complementary management outside reserves — namely
continuing to both set aside some areas that have important
biological value for Greater Glider to be protected from harvesting
operations, and the careful management of other such areas during
operations so as to safeguard important Greater Glider values. ¢

The management of State forests in the Central Highlands FMA generally, and
particularly in respect of particular species of flora or fauna, is a matter of policy for the
executive branch of the State of Victoria. Moreover, it is a matter of policy to be put
into effect, as best considered by the executive, in the context of a framework operating
at an intergovernmental level, and in the context of managing a dynamic forest resource

with competing demands upon it.

As Osborn JA has observed, “the issue ultimately involves questions of policy judgment

which are not the province of the Court”.'®’

The CH RFA expressly provides in cl 40 that “the Parties agree that Victorian processes

and systems provide for ecologically sustainable management of forests in the Central

167 MyEnvironment, [310].
168 Paragraph 28 of the applicant’s outline of opening submission [CB 1.16].
169 MyEnvironment, [310].
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224.

225.

Highlands and that these processes and systems are accredited in cl 47 of this

Agreement”.

While the applicant is at pains to note that there is nothing in the CH RFA that addresses
the Greater Glider and that the CH RFA predates the listing of the Greater Glider as
vulnerable, it must also be noted that on 26 March 2018, the Commonwealth and
Victorian governments extended the timeframe of the CH RFA to 31 March 2020.'7°
This occurred after the change in listing status of the Greater Glider. It should also be
noted that the Department has given no directions to VicForests as to the conduct of its
timber harvesting operations in the Central Highlands FMA regarding detections of
Greater Glider pursuant to s 70 of the SFT Act. The applicant is therefore asking the
Court (and timber harvesting entities) to second guess the actions of both the executive

and the regulator.

It is no task of the court to fill gaps disclosed in legislation.'”" Where a gap exists, the
remedy lies in an amending Act and not in a “usurpation of the legislative function under

the thin guise of interpretation”.'”? In Baker v Campbell,'” Brennan ] stated:

The reciprocal functions of legislation by Parliament and
interpretation by the courts could hardly be separated if the courts
were to modify the natural meaning of what Parliament has said in
order to give effect to what the courts thought to be desirable policy

In Australian Education Union v Department of Education and Children's Services,'”*
the High Court considered the proper construction of s 9(4) of the Education Act 1972
(SA), which empowered the Minister to appoint such officers and employees (in addition
to the employees and officers of the Department and the teaching services) as he
considered necessary for the proper administration of that Act or for the welfare of the
students of any school. The Minister purported to appoint persons as temporary

“contract teachers” under power conferred by s 9(4). A dispute arose as to the

170 [CB 5.1.2.19).

71 Marshall v Watson (1972) 124 CLR 640, at p 649 (Stephen J).

172 Magor and St Mellons RDC v Newport Corporation [1952] A.C. 189, 191 (Lord Simonds).
173(1983) 153 CLR 52.

174 (2012) 248 CLR 1.
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226.

227.

228.

229.

entitlements of officers and employees appointed under s 9(4). The union contended that

s 9(4) did not authorise the appointment of a person as a teacher.

The Full Court of the Industrial Relations Court of South Australia (the IRC) concluded
that s 9(4) provided authority for the Minister to appoint officers to be engaged as
teachers, as an independent provision of the statute. An appeal to the Full Court of the

Supreme Court of South Australia was dismissed.

In the High Court, the majority observed that the reasoning of the IRC was informed by
the view that it was desirable that the Minister have flexibility in the appointment of
teachers and that other provisions of the relevant legislation might be unnecessary
prescriptive in its application to the ad hoc appointments of relief teachers.'” The

majority said of this approach:'”

[28] ... This approach, with respect, emphasised a judicially
constructed policy at the expense of the requisite consideration of
the statutory text and its relatively clear purpose. In construing a
statute it is not for a court to construct its own idea of a desirable
policy, impute it to the legislature, and then characterise it as a
statutory purpose. The statutory purpose in this case was to be
derived from a consideration of the scheme of the Act as a whole,
the respective functions of Pts IT and III of the Act, and the regulatory
requirements of Pt IV of the Act (citations omitted).

Likewise, the majority said that the approach of the Full Court of the Supreme Court,
which emphasised what was described as the benefits flowing from the Minister’s
preferred construction, elevated flexibility to a statutory purpose that “lacked a

foundation in the text of the Act”.1””

As noted elsewhere, the precautionary principle falls to be applied within a considered
and developed framework which has been derived from a strategic planning process that
has taken account of principles of environmentally sustainable development and

provided for significant conservation reserves.!” The Code itself expresses multiple

purposes.'”” The Code is made under Part 5 of the CFL Act. Section 4 of the CFL Act

175(2012) 248 CLR 1, [28] (French CJ, Hayne, Kiefel and Bell JJ).
176 (2012) 248 CLR 1, [28] (French CJ, Hayne, Kiefel and Bell JJ).
177(2012) 248 CLR 1, [29] (French CJ, Hayne, Kiefel and Bell JJ).
178 My Environment, [272].

17 See section 1.2.2 of the Code [CB 6.9; p 22].
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231.

provides that the object of that Act is to establish a legislative framework to enable the

Minister:
(a) to be an effective conserver of the State’s lands, waters, flora and fauna; and
(b) to make provision for the productive, educational and recreational use of the

State’s lands, waters, flora and fauna in ways which are environmentally sound,

socially just and economically efficient.

The legislature and the executive have struck a balance between conservation measures
and those that relate to the commercial use and exploitation of forest resources in State
forests. In setting a balance between what might be described as competing rights in a
particular situation, had the legislature or the executive intended one value to be given
primacy or paramountcy, the instruments or statutes that establish the content of those
competing interests might have provided for a hierarchy or statement of priority.'"® In
the absence of such a statement of priority, a decision maker is left to make an intuitive
value judgment between those values.'® That value judgement is in the province of the
legislature or the executive rather than the judiciary.'® Indeed, the ability to set aside the
balance struck by the legislature and the executive is limited by the nature of the judicial
process itself (in the sense that the issues are framed by the parties to that dispute), and
does not extend to the substitution of the court’s view of a more reasonable balance for

that which was struck by the legislature or the executive.'®?

Accordingly the Court should resist the applicant’s invitation to construe the
precautionary principle in a way that provides it with a de facto legislative or political
content by construing it in a manner that creates substantive obligations of the kind
particularised in subparagraph (f) under paragraph 113A of the 3FASOC or the
particulars under paragraph 2.6.1 of the reply.

180 Aurukun Shire Council & Anor v CEO Office of Liquor Gaming and Racing in the Department of
Treasury [2012] 1 Qd R 1, [162] (Keane JA).
81 Aurukun Shire Council & Anor v CEO Office of Liquor Gaming and Racing in the Department of
Treasury [2012] 1 Qd R 1, [162] (Keane JA).
182 Aurukun Shire Council & Anor v CEO Office of Liquor Gaming and Racing in the Department of
Treasury [2012] 1 Qd R 1, [162] (Keane JA).
183 Aurukun Shire Council & Anor v CEO Office of Liquor Gaming and Racing in the Department of
Treasury [2012] 1 Qd R 1, [163] (Keane JA).

66



C.2.

C.2.1.

232.

233.

234.

Has there been, or will there be, a failure to apply the precautionary principle in the
Scheduled Coupes?

No sufficiently advanced plans to analyse the threat

Unlike Brown Mountain and the Gun Barrel coupe in My Environment, the allegation
that any forestry operations in the Scheduled Coupes will fail to comply with the
precautionary principle is made in the absence of knowing how those forestry operations

will be undertaken.

Although it is disputed on the pleadings, since 29 October 2018, it has been expressly
pleaded by VicForests that, contrary to the applicant’s allegation in subparagraph 6.3(c)
of the 3FASOC, the TRP does not designate the silvicultural system that will be used in
each of the coupes listed, but only identifies the most intensive silvicultural system that
may be used, and that a less intensive silvicultural system may be used (in all or part of
a particular coupe).'® It is also contrary to the evidence —summarised in Table A— that
demonstrates the Logged Coupes were in fact harvested using a less intensive method
than designated on the TRP. To hold otherwise, as the applicant invites the Court to
do,"™ would necessarily involve an adverse credit finding against Mr Paul when there is
no basis to question Mr Paul’s honesty, and the contemporaneous documentary record

is consistent with Mr Paul’s evidence.'%®

In MyEnvironment, Osborn JA found that there was no sufficiently advanced proposal
to harvest either Freddo or South Col coupes —neither of which, in that case, were the
subject of coupe plans— to enable such a threat to be properly identified with respect to
them. It was “as yet uncertain to what extent VicForests will seek to log these coupes,
by what means (variable retention harvesting or clear felling) and in what
configuration”.'®” In the absence of such coupe plans, his Honour was unable to
conclude that VicForests intended to log Zone 1A habitat (relevant to Leadbeater’s

Possum) in those coupes, even though VicForests freely conceded that those coupes may

184 Paragraph 6.3(c) of the defence; Second Paul Affidavit [CB 3.4; paragraphs [179]-[181]]; T. 199:37
(B. Paul XXN).

185 Paragraphs 103 and 150 of the applicant’s outline of opening submission [CB 1.16].

186 See [CB 11.26], third and fourth columns; Table A.

187 MyEnvironment, [276].
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contain Zone 1A habitat."® An appeal in respect of his Honour’s findings concerning

Freddo and South Col coupes was abandoned.'®’

235.  The Scheduled Coupes are no different. Any coupe plans that had in fact been prepared

in respect of those coupes are now stale and out-of-date.'”® Mr Paul’s evidence was that:

(a) as at October 2018 (the date he made his second affidavit), coupe plans (in
various stages of completion) only existed for 11 of the 40 the Scheduled

191
Coupes;

(b) multiple coupe plans could be produced over the course of the planning process

and in the lead up to the commencement of timber harvesting operations.'”

236. For example, Gun Barrel coupe (Scheduled Coupe 10.5), which was the subject of the

proceedings commenced in 2011 in the Supreme Court of Victoria in MyEnvironment,'”
was partly harvested prior to the commencement of those proceedings. Harvesting has
not recommenced in that coupe despite being on the TRP since that time.'” The coupe
plan dates from around September 2011."” Plainly, any future harvesting would have to

® not to

take into account the undertaking that VicForests gave in that proceeding"
harvest that coupe otherwise than in accordance with the Gun Barrell Variable Retention
Plan, using a variable retention harvesting system with islands of retained habitat, SPZ
and pre-1900 trees protected from timber harvesting.'”” That planning, to the extent any
occurred, is stale and would need to be re-performed.'”® Likewise, South Col (Scheduled

Coupe 10.11) —which was also the subject of the MyEnvironment proceeding— did not

188 MyEnvironment, [258].

18 MyEnvironment Appeal, [132]-[133].

190 Second Paul Affidavit [CB 3.4; paragraphs [207]-[210], [444]].

1 Infant, Gun Barrel, Chest, White House, Farm Spur Gum, Smyth Creek, Hairy Hyde, Epiphanie,
Backdoor, Vice Captain and Dry Creek Hill RDC: Second Paul Affidavit [CB 3.4; paragraph [207]; [CB
8.27 to 8.32A]. His evidence was that because harvesting had actually commenced in Chest, Hairy
Hyde and Vice Captain, and was imminent in Farm Spur Gum, finalised couple plans existed for those
coupes: Second Paul Affidavit [CB 3.4; paragraph [209]]. His evidence was that in respect of White
House, the signed coupe plan was misplaced and an otherwise complete and finalised version (without
signatures) was produced: Second Paul Affidavit [CB 3.4; paragraph [210]].

192 Second Paul Affidavit [CB 3.4; paragraph [202]].

193 Second Paul Affidavit [CB 3.4; paragraph [208]].

194 Second Paul Affidavit [CB 3.4; paragraph [208]].

15 Gun Barrell coupe plan [CB 8.36; p 14].

196 MyEnvironment, [32]-[37].

Y7 MyEnvironment, [32]-[37].

198 Second Paul Affidavit [CB 3.4; paragraphs [207]-[210], [444]]; T. 212:29-32 (B. Paul XXN).
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238.

239.

have a coupe plan in 2011 and that remains the case in 2019 notwithstanding it has
remained on the TRP during that time.'"”” The mere fact that a coupe is listed on a TRP
does not, therefore, necessarily mean that it will be harvested during the approximate

timing included on the TRP, as Gun Barrell and South Col demonstrate.

In respect of the Scheduled Coupes, the evidence of Mr Paul was that:

(a) the status of planning in each of those coupes was variable; and

(b) given the passing of time since the commencement of this proceeding, VicForests
would need to undertake further planning of all of those coupes,*” including in
light of FSC developments and VicForests’ new adaptive silvicultural regimes

(which remain under development and are therefore changeable).?!

Mr Paul’s evidence, in cross-examination, was that he could not say how any silvicultural
system would be used in the Scheduled Coupes because VicForests would “need to fully

replan them according to our new FSC principles”.?*

In cross-examination, Mr Paul said that all planning of the Scheduled Coupes had been
halted to permit this proceeding to run its course.*” In response to questioning from
Senior Counsel for the applicant that such uncertainty “suited [VicForests’] case”, Mr

Paul responded:**

Or was it decided that you thought uncertainty was better suited to
your case?---No, we just decided it was inappropriate to continue
with the planning of the coupes while the court ran and rescheduled
other coupes instead.

199 Second Paul Affidavit [CB 3.4; paragraph [207]].

200 Second Paul Affidavit [CB 3.4; paragraph [443]-[444]].

201 Fourth Paul Affidavit [CB 3.6; paragraph [118]]; T. 212:29-32 (B. Paul XXN).
22T, 326.3-5 (B. Paul XXN).

23T, 212:25-42 (B. Paul XXN).

24T, 212:44-46; T. 213:6-7 (B. Paul XXN).
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242.

243.

Mr Paul was cross-examined about VicForests’ intentions as to the four Scheduled

295 that were the subject of the interlocutory injunction.?®® It was put to Mr Paul

Coupes
that the listing of the Scheduled Coupes on the 2019 TRP meant those coupes were
scheduled for harvesting between 2019-2022.%°7 Mr Paul rejected that proposition.”®®
The thrust of the cross-examination was that but for this proceeding, the Scheduled

Coupes would be imminently exposed to timber harvesting operations.?”’

The evidence, when considered as a whole, does not permit any finding that but for this

proceeding, the Scheduled Coupes were imminently exposed to harvesting.

First, the evidence demonstrates that some of the Scheduled Coupes have been listed on
a TRP for many years. Diving Spur coupe (Scheduled Coupe 10.34) was first listed on a
TRP on 12 August 2004;?' it has been on a TRP for almost as long as VicForests has
been in existence.”!' No coupe plan exists for Diving Spur coupe. Smyth Creek coupe
(Scheduled Coupe 10.24) —another coupe for which no coupe plan exists— was first
listed on a TRP in 2006.*'* Gun Barrel and South Col coupes were first listed on a TRP
in 2009; Johnny coupe (Scheduled Coupe 10.30) was first listed on a TRP in 2010. Nine
of the Scheduled Coupes were first listed in a TRP in 2011,*"* with the remainder first
listed at various dates between 2012 and 2017."* The mere fact that coupes are listed
on a TRP does not necessarily lead to a conclusion that those coupes will be harvested

in the years which a TRP covers.

Secondly, cl 2.3.1.2 of the Code requires that a coupe plan must be prepared prior to the
commencement of a timber harvesting operation, including road construction and

upgrades.”'’® The evidence demonstrates that only 11 of the 40 Scheduled Coupes have

205 The order of the Honourable Justice Steward made 24 April 2018, which concerned Backdoor,
Camberwell Junction, Dry Cleaner, Dry Spell and Farm Spur Gum, was altered by the order dated 2
May 2018, which removed reference to Camberwell Junction coupe as timber harvesting activities in
that coupe had concluded.

206 T, 212:28-46 (B. Paul XXN).

27T, 213: 5 (B. Paul XXN).

28T, 213: 5 (B. Paul XXN).

209 T, 212:22 - T. 213:7 (B. Paul XXN).

210 ICB 3.4.21; column Date 1% TRP approval].

211 Order in Council [CB 6.1].

212 [CB 3.4.21; column Date 1% TRP approval].

213 1CB 3.4.21; column Date 1% TRP approval].

214 ICB 3.4.21; column Date 1% TRP approval].

215 CB 6.9].
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coupe plans in existence,”'® and at least one is eight years old.*'” Mr Paul’s evidence that
extant planning in the Scheduled Coupes is stale and will be undertaken afresh in
accordance with VicForests’ new silvicultural policies if timber harvesting activities are
ever able to recommence in those coupes®'® ought to be accepted. Senior Counsel for the
applicant’s suggestion that there had been a mere “pause in activity” to permit the
proceeding to run its course,’’’ was a selective reading of Mr Paul’s evidence that any
future timber harvesting in the Scheduled Coupes was subject to VicForests’ re-running
its planning processes, in light of VicForests’ FSC certification processes, but that current

planning was paused pending resolution of this proceeding.**’

Thirdly, aligned to the above, on 20 April 2018 —i.e. on the same date this Court
delivered its Separate Question reasons— the solicitors for the applicant wrote to the
solicitors for VicForests seeking an undertaking that VicForests not conduct or authorise
further timber harvesting activities within coupes Farm Spur Gum (Scheduled Coupe
10.20A), Vice Captain (Scheduled Coupe 10.38) and Backdoor (Scheduled Coupe
10.35).%' The applicant’s solicitors also requested notification of “any other coupes
listed at paragraph 10 of the Amended Statement of Claim in which your client has
commenced timber harvesting operations, or in which it intends to commence such

operations on or before 11 May 2018.”%*?

By letter dated 23 April 2018,** the solicitors for VicForests responded, advising that
VicForests was currently carrying out, or intended to commence timber harvesting
operations prior to 11 May 2018 in Dry Spell, Backdoor, Dry Creek Hill RDC
(inadvertently referred to as “Dry Cleaner”), Camberwell Junction, Vice Captain and
Farm Spur Gum. By further letter on 27 April 2018, the solicitors for VicForests advised
that timber harvesting operations in Camberwell Junction (coupe 10.37) were complete,
save for regeneration.”?* The solicitors for the applicant ultimately did not press any

application for injunctive relief in respect of Camberwell Junction coupe.’”> Therefore,

216 Second Paul Affidavit [CB 3.4; paragraph [207]].

217 Gun Barrel coupe plan [CB 8.36].

218 Second Paul Affidavit [CB 3.4; paragraph [443]-[444]]; Fourth Paul Affidavit [CB 3.4; paragraph
[118]]; Fifth Paul Affidavit [CB 3.8; paragraph [10]];T. 212:22 — T. 213:7 (B. Paul XXN).

29T, 700: 25 (Delany address)

220T.212:25 —'T.213:7 (B. Paul XXN).

221 Letter from EJA to Baker McKenzie dated 20 April 2018 [CB 10.1].
222 Letter from EJA to Baker McKenzie dated 20 April 2018 [CB 10.1].
223 Letter from Baker McKenzie to EJA dated 23 April 2018 [CB 10.3].
224 Letter from Baker McKenzie to EJA dated 27 April 2018 [CB 10.4].

—

225 Letter from EJA to Baker McKenzie dated 1 May 2018 [CB 10.7].
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24e6.

247.

248.

249.

the evidence demonstrates that by the end of April 2018, timber harvesting operations

were imminent (or had actually commenced) in just five of the 40 Scheduled Coupes.

Fourthly, VicForests’ decision to cease planning in the Scheduled Coupes not the subject
of the interlocutory injunction, arose not by reason of some perceived forensic advantage
(as was suggested by Senior Counsel for the applicant),”* but in response to a written
request,”?’ by the solicitors for the applicant that until the hearing and determination of
the proceeding, VicForests undertake not to conduct forestry operations (within the
meaning of s 40(2) of the EPBC Act) within any coupe listed in paragraph 10 of the

amended statement of claim.

VicForests did not give an undertaking in the form sought, but by its solicitor, gave an
undertaking that, until the hearing and determination of the proceeding, it would give
14 days’ written notice prior to it commencing any forestry operation within the meaning
of s 40(2) of the EPBC Act in any coupe listed in paragraph 10 of the amended statement

of claim, save for those coupes the subject of the orders made on 10 May 2018.**

The planning hiatus in the Scheduled Coupes must be seen in the context of an
undertaking that expressly covered the management of trees before they are harvested

as encompassed by the reference to s 40(2) of the EPBC Act.

Fifthly, Mr Paul’s evidence is that the Scheduled Coupes are no longer on VicForests’
“schedule for harvesting” and there is a possibility that they will not be returned to that

schedule in the future.?”

C.2.1.1. Applicant’s use of “tendency” evidence

250.

In an attempt to fill the gap caused by the lack of any evidence of sufficiently advanced
plans to harvest any of the Scheduled Coupes such that a threat of serious or irreversible
environmental damage could be identified, the applicant was driven to rely on
VicForests” harvesting practices in a range of coupes not the subject of this proceeding,

so as to invite this Court to draw inferences as to the manner and method by which the

226 T, 212:44-46; T. 213:6-7 (B. Paul XXN).
227 Letter from EJA to Baker McKenzie dated 11 May 2018 [CB 10.8].
228 Letter from Baker McKenzie to EJA dated 23 May 2018 [CB 10.9]; T. 341:36 — T.342:14 (B. Paul

RXN).

29°T.205:33-40; T.214.15-17 (B. Paul XXN).
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251.

252.

Scheduled Coupes are likely to be harvested, by reference to what has happened in the
past. The manner and method by which the Scheduled Coupes will be, or are likely to
be, harvested is a fact in issue in the proceeding which goes to the question of the threat
of serious or irreversible environmental damage caused by VicForests’ timber harvesting
activities in the Scheduled Coupes, and thus the question of whether the precautionary

principle is engaged.

The type of evidence that the applicant relies on is circumstantial evidence, namely
evidence of a related fact or facts, from which it asks this Court to infer the existence of
the fact in issue.”** Obviously, facts may be established directly or by inferring them from
other facts which have themselves been proved.”?! Where prediction about the future is
involved, the process of predicting future facts involves inference from otherwise
demonstrated circumstances.*** Inferential reasoning, in a legal context, must take place

by reference to the standard of proof which is involved.*?

Inference does not mean conjecture.”** In civil proceedings, the inferential process “may
fall short of certainty, [but] must be more than an inference of equal degree of probability
with other inferences, so as to avoid guess or conjecture”.”* A distinction should
therefore be made between a “theoretical possibility” and a “future probability.?*®
Distinguishing between a permissible inference and conjecture may be difficult, but there

is a distinction. A conjecture may be plausible; it is of no legal value though because it

is a mere guess.””” On the other hand, an inference “ in the legal sense ... is a deduction

20 Shepherd v R (1990) 170 CLR 573, 579 (Dawson J).

81 Australian Competition and Consumer Commission v Metcash Trading Limited (2011) 198 FCR
297, [30] (Buchanan J).

22 Australian Competition and Consumer Commission v Metcash Trading Limited (2011) 198 FCR
297, [30] (Buchanan J).

233 Australian Competition and Consumer Commission v Metcash Trading Limited (2011) 198 FCR
297, [30] (Buchanan J).

234 Australian Competition and Consumer Commission v Metcash Trading Limited (2011) 198 FCR
297, [31] (Buchanan J), cited with approval by the Full Court of the Federal Court in Ashby v Slipper
(2014) 219 FCR 322, [73] (Mansfield and Gilmour JJ).

25 Lithgow City Council v Jackson (2011) 244 CLR 352, [94] (Crennan J).

236 Seltsam Pty Limited v McGuiness; James Hardie & Coy Pty Limited v McGuiness (2000) 49
NSWLR 262, [82] (Spigelman C]J) (cited with approval by Crennan ] in Lithgow City Council v Jackson
(2011) 244 CLR 352, [94]).

237 Seltsam Pty Limited v McGuiness; James Hardie & Coy Pty Limited v McGuiness (2000) 49
NSWLR 262, [85] (Spigelman CJ), citing Lord Macmillan in Jones v Great Western Railway Co (1930)
144 LT 194.
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from the evidence, and if it is a reasonable deduction it may have the validity of legal

proof” 238

253. In Luxton v Vines,”’ Dixon, Fullagar and Kitto J]J said, in relation to drawing inferences

in civil proceedings, quoting the High Court’s judgment in Bradshaw v McEwans Pty
Ltd:**°

The test to be applied in determining in cases like this whether
circumstantial evidence suffices to support a finding that negligence
for which the defendant is responsible vicariously or otherwise
occasioned the injury complained of was restated recently by this
Court in Bradshaw v. McEwans Pty. Ltd. , and for the purposes of
this case it is enough to set out the following passage from the
judgment:

“Of course as far as logical consistency goes many
hypotheses may be put which the evidence does not exclude
positively. But this is a civil and not a criminal case. We are
concerned with probabilities, not with possibilities. The
difference between the criminal standard of proof in its
application to circumstantial evidence and the civil is that in
the former the facts must be such as to exclude reasonable
hypotheses consistent with innocence, while in the latter you
need only circumstances raising a more probable inference
in favour of what is alleged. In questions of this sort, where
direct proof is not available, it is enough if the circumstances
appearing in evidence give rise to a reasonable and definite
inference; they must do more than give rise to conflicting
inferences of equal degrees of probability so that the choice
between them is mere matter of conjecture; see per
Lord Robson, Richard Evans & Co. Ltd. v. Astley. But if
circumstances are proved in which it is reasonable to find a
balance of probabilities in favour of the conclusion sought
then, though the conclusion may fall short of certainty, it is
not to be regarded as a mere conjecture or surmise: cf. per
Lord Loreburn.”

[Citations omitted, emphasis added].

254. To the extent that this Court uses evidence as to the method and manner of timber

harvesting in the Logged Coupes, and 19 coupes harvested since 31 August 2018 which

241

are not the subject of this proceeding,”*' to draw inferences as to the method and manner

238 Seltsam Pty Limited v McGuiness; James Hardie & Coy Pty Limited v McGuiness (2000) 49
NSWLR 262, [85] (Spigelman CJ), citing Lord Macmillan in Jones v Great Western Railway Co (1930)
144 LT 194.

239(1952) 85 CLR 352, 358.

240 (1951) 217 ALR 1.

241 Applicant’s tendency notice [CB 1.17]; T. 322:44-T. 323:25 (B. Paul XXN) (Pamir coupe); T. 323:27
- &. 324:22 (B. Paul XXN) (Floater’s coupe); T. 324:24 — 36 (B. Paul XXN) (Bayern Munich);
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by which the Scheduled Coupes would be planned, surveyed and harvested using the
“existing systems”,?* that would impermissibly involve speculation in circumstances

where the applicant cannot establish that is the more probable inference to be drawn.**

255. As Mr Paul made clear in cross-examination, at the time each of Pamir and Floater
coupes were harvested (being coupes not the subject of the proceeding), VicForests’ new
adaptive suite of silvicultural systems remained under development and, in any event,
where sightings of Leadbeater’s Possum occurred, areas were protected and excluded
from harvesting, a process he described as “adaptive”.?** It is not enough that the
applicant simply prove that the inference it seeks to make which supports its case is
equally likely compared with other competing possibilities: to do so would invite this
Court into error by making an uninformed choice between competing guesses and in the

absence of any proper evidentiary foundation.**’

256. Inany event, evidence and cross-examination about VicForests’ harvesting operations in
coupes not the subject of this proceeding did not assist the applicant in the inference it

seeks to draw because the evidence in fact demonstrates:>*

257.  Pieces of Eight: 14.03 ha was harvested (from a gross harvest area of 33.71 ha), using a
method that closely conforms to regrowth retention harvesting.”*’ Significant areas of
the coupe, which Mr Paul was taken to in re-examination,**® are protected from timber

harvesting operations by reason of a 200 m radius THEZ and hydrological buffers.**

applicant’s document entitled “coupes logged since 31 August 2018 not the subject of the proceeding in
which LbP or GG was detected or reported to the Respondent™ (see Table C).

242 Clearfell, Seed Tree Retention and Regrowth Retention Harvesting.

23 Luxton v Vines (1952) 85 CLR 352, at p 358 (Dixon, Fullagar and Kitto JJ); Masters Home
Improvement Pty Ltd v North Eastern Solution Pty Ltd [2017] VSCA 88, at [101] (Santamaria,
Ferguson and Kaye JJA).

24T, 323: 22-25 (B. Paul XXN); applicant’s document entitled “coupes logged since 31 August 2018
not the subject of the proceeding in which LbP or GG was detected or reported to the Respondent”.

25 Luxton v Vines (1952) 85 CLR 352, 358 (Dixon, Fullagar and Kitto JJ). See also Australian
Competition and Consumer Commission v Metcash Trading Limited (2011) 198 FCR 297, 306 [31]
(Buchanan J), cited with approval by the Full Court of the Federal Court in Ashby v Slipper (2014) 219
FCR 322, [73] (Mansfield and Gilmour JJ).

26 T, 321: 43 — T. 325:3 (B. Paul XXN).

27T, 342: 19-37 (B. Paul RXN).

28 T, 342: 19-37 (B. Paul RXN).

#[CB 12.35].
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258.

259.

260.

261.

262.

263.

264.

Conrad: A 200 m THEZ is in place.*° The sighting of the Leadbeater’s Possum is located

within 500 m of the coupe boundary.”!

Pamir: The Leadbeater’s Possum detection is historic and dates from December 1995.252

An area of 5.3 ha has been harvested, and the estimated net area of the coupe is 18.6
ha.?? The silvicultural method is in the nature of regrowth retention harvesting.>* Large

areas of the coupe are not planned for harvesting.>*’

Twisting: 14.6 ha was harvested (from a gross harvest area of 24.4 ha).>*

Fire Scan: As at November 2017, 11 ha has been harvested (from a gross harvest area of

26.7 ha).2¥

Puerile: 37 ha was harvested (from a gross harvest area of 47.2 ha).**® The post-harvest

map depicts that areas within and around the coupe were expressly excluded for Greater

Glider and hydrological buffers.>’

Teamwork: 5.6 ha has been harvested (from a gross harvest area of 38.5 ha).?®® The
overwhelming majority of the coupe is protected from timber harvesting by reason of

multiple 200 m radius THEZs and a hydrological buffer.?!

Tropical: 11.9 ha was harvested in 2019 (from a gross harvest area of 41.7 ha), and 9.2

ha was harvested in 2015 to 2016.%%* The Greater Glider record is historic, dating from

250 [CB 11.41; p 23].

21 Applicant’s document entitled “coupes logged since 31 August 2018 not the subject of the
proceeding in which LbP or GG was detected or reported to the Respondent”.

2[CB 11.41; p 22]

3 [CB 12.33].

254 T. 344:43 - T. 345:15 (B. Paul RXN).

5 [CB 12.33].

256 [CB 12.49].

27 Applicant’s document entitled “coupes logged since 31 August 2018 not the subject of the
proceeding in which LbP or GG was detected or reported to the Respondent”; [CB 12.20]

238 Applicant’s document entitled “coupes logged since 31 August 2018 not the subject of the
proceeding in which LbP or GG was detected or reported to the Respondent”; [CB 12.38]

% CB 12.38].

260 Applicant’s document entitled “coupes logged since 31 August 2018 not the subject of the
proceeding in which LbP or GG was detected or reported to the Respondent”; [CB 12.44].
261 [CB 12.44].

262 Applicant’s document entitled “coupes logged since 31 August 2018 not the subject of the
proceeding in which LbP or GG was detected or reported to the Respondent”; [CB 11.49; p 24]; [CB
12.48; p 2].
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265.

266.

267.

268.

269.

1996.2% Areas adjacent to and within the coupe are protected by multiple 200 m radius
THEZs and stream buffers.?**

Below Learmouth: The estimated net area of the coupe is 12.4 ha (from a gross harvest
area of 33.8).%%° The overwhelming majority of the coupe is protected from timber
harvesting by reason of a 200 m radius THEZs, a hydrological buffer, and Zone 1A

habitat.?¢®

Jumping Jack Flash: The estimated net area of the coupe is 24 ha (from a gross harvest

area of 49.7).%¢7

Floater: As noted above, Mr Paul made clear in cross-examination, at the time the coupe
was harvested, VicForests’ new adaptive suite of silvicultural systems remained under
development and, in any event, where sightings of Leadbeater’s Possum occurred, areas

were protected and excluded from harvesting, a process he described as “adaptive”.**®

The estimated net area of the coupe is 29.5 ha (from a gross harvest area of 51.2).%¢’

Flow Zone: 12.8 ha has been harvested (from a gross harvest area of 51.8).%”° Significant

areas within and around the coupe are protected by reason of habitat tree reservation

and two 200 m THEZs.?"!

Impala: 9.44 ha has been harvested (from a gross harvest area of 43.13 ha).?”* Significant

areas of the coupe are protected from harvesting by a 13 ha Zone 1A habitat reserve,

263 [CB 11.49; p 22].

264 [CB 11.49; p 23].

265 Applicant’s document entitled “coupes logged since 31 August 2018 not the subject of the
proceeding in which LbP or GG was detected or reported to the Respondent”; [CB 12.13].

266 [CB 12.13].

267 Applicant’s document entitled “coupes logged since 31 August 2018 not the subject of the
proceeding in which LbP or GG was detected or reported to the Respondent”; [CB 6.6; p 16].

268 T, 323:22-25 (B. Paul XXN); applicant’s document entitled “coupes logged since 31 August 2018
not the subject of the proceeding in which LbP or GG was detected or reported to the Respondent™.
269 Applicant’s document entitled “coupes logged since 31 August 2018 not the subject of the
proceeding in which LbP or GG was detected or reported to the Respondent”; [CB 6.6; p 10].

270 Applicant’s document entitled “coupes logged since 31 August 2018 not the subject of the
proceeding in which LbP or GG was detected or reported to the Respondent”; [CB 12.24].

271 [CB 12.24].

22 1CB 11.58; p 3].
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270.

271.

272.

273.

274.

275.

two hydrological buffers, a 1.4 ha general habitat reserve, multiple 200 m THEZs, a

further 10 ha Zone 1A habitat reserve, and a significant area of SPZ.>"?

Ivanhoe: 5.99 ha has been harvested (from a gross harvest area of 39.8 ha).?”* The

overwhelming majority of the coupe is protected from harvesting by Zone 1A habitat

reserves, hydrological buffers, a 200 m radius THEZ and other SPZ.*"

Bayern Munich: The actual area of harvest is 5.87 ha (from a gross harvest area of 29.46
ha).?”¢ A Leadbeater’s Possum was located within 500 m of the boundary of the coupe.?”’

The centre of the coupe is protected from harvesting by a 200 m THEZ.?”®

Dejavu: The actual area for harvest is 16.04 ha (from a gross harvest area of 31.48 ha).?”

Part of a 200 m THEZ overlaps with the coupe boundary, protecting an area in the

southern portion of the coupe from timber harvesting.**

Lure: 12.2 ha has been harvested (from a gross harvest area of 35.44 ha).?®! Areas within
and around the coupe are protected from harvesting by habitat reserve, and other

exclusion zones.**?

Simpsons Road: 20.1 ha has been harvested across this coupe and Squeezee coupe (from
a combined gross area of 36.95 ha).?®® The coupe is surrounded by substantial SPZ to

the west, south and east. Areas of the coupe have been excluded.?**

Squeezee: 20.1 ha has been harvested across this coupe and Simpsons Road coupe (from

a combined gross area of 36.95 ha).”® Areas of the coupe have been excluded from

273 [CB 12.26].

74 [CB 12.27).

75 [CB 12.27).

276 [CB 11.65; p 2].

277T. 324: 24-33 (B. Paul XXN).

275 [CB 11.65; 14].

272 [CB 11.66; p 3]

280 [CB 11.66: p 26].

281 Applicant’s document entitled “coupes logged since 31 August 2018 not the subject of the
proceeding in which LbP or GG was detected or reported to the Respondent”; [CB 12.32].
22 [CB 12.32).

283 Applicant’s document entitled “coupes logged since 31 August 2018 not the subject of the
proceeding in which LbP or GG was detected or reported to the Respondent”; [CB 12.40].
284 [CB 12.40].

285 Applicant’s document entitled “coupes logged since 31 August 2018 not the subject of the
proceeding in which LbP or GG was detected or reported to the Respondent”; [CB 12.42].
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276.

277.

278.

279.

harvesting, including the area of Modelled LBP habitat.”®® Other areas of the coupe have
been excluded for hydrological buffer.*®” The coupe has substantial areas of SPZ along

the western, southern and eastern boundaries.”®?

If proper inferences are to be drawn from admissible evidence as to the method and
manner by which the Scheduled Coupes are to be planned and harvested —and thus
whether an analysis can proceed as to whether those timber harvesting operation pose a

serious or irreversible threat— then that evidence demonstrates the following.

First, VicForests’ planning and harvesting methods are in the process of changing from
the traditional or “existing systems”, towards a more adaptive suite of silvicultural
practices.”® That change is occurring within the broader context of VicForests’ attempt
to obtain FSC certification.””® Those silvicultural systems,”" are under development and
are therefore changeable.”” As a result of an undertaking that was given by VicForests
at the request of the applicant, planning in the Scheduled Coupes is paused pending
resolution of this proceeding,””* and in any event, planning in the Scheduled Coupes is

not complete.”**

Assuming some level of harvesting ever occurs within the Scheduled Coupes, those
coupes will be replanned in accordance with the new adaptive silvicultural systems
policies that VicForests expects to finalise shortly.”” The Court, therefore, cannot draw
any inference, or make any finding, with the requisite evidentiary foundation, as to
which silvicultural system would be used, or would be likely to be used, in any of the
Scheduled Coupes, or as to whether or not only a small portion of those coupes will be

harvested due to retained habitat and other exclusions.>*

Secondly, aligned to the above, as part of the move towards a more adaptive suite of

silvicultural practices and the FSC certification process, VicForests’ own high

286 [CB 12.42]; [CB 11.62; p 24].

27 [CB 12.42].

25 [CB 12.42].

28% Fourth Paul Affidavit [CB 3.4; Section M]; Fifth Paul Affidavit [CB 3.8; paragraphs [6] to [19]].
290 Fourth Paul Affidavit [CB 3.4; Section M]; T. 321: 26-28 (B. Paul XXN).

21 [CB 12.1] and [CB 12.2]; Fifth Paul Affidavit [CB 3.8; paragraphs [6] to [19]].

22 Fourth Paul Affidavit [CB 3.6; paragraph [118]]; T. 212:29-32; T. 213:21-30 (B. Paul XXN).
293 See paragraph XX above.

24T, 212:17 (B. Paul XXN).

295 Fifth Paul Affidavit [CB 3.8; paragraphs [18]-[19]]; T. 212:29-32 (B. Paul XXN).

296 T, 326.3=5 (B. Paul XXN).
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280.

conservation values identification and management processes are undergoing change.”’
For the purpose of the FSC Controlled Wood Standard,*® there are six categories of
High Conservation Values (HCVs). Under a previous HCV assessment conducted by
VicForests in 2014, VicForests identified a range of HCVs in eastern FMUs (which

299
1L,

include the CH RFA Area), including, in respect of category HCV recovery plans
and HCV management plans for Leadbeater’s Possum and Greater Glider, and
recognition of listings provided in the FFGA and the EPBC Act for an extensive range of
fauna, and communities of flora and fauna.** In respect of the 2019 HCV Document,*"!
VicForests is currently updating its HCV assessment in eastern FMUs (which include the
CH RFA Area).**”> Mr Paul’s evidence was that, based on his knowledge and experience,
the likely result of that process is that the number and scope of identified high
conservation values and their elements will increase.’”® That review process remains
ongoing,’® and the adaptive silvicultural systems polices remain in development. Any
harvesting in the Scheduled Coupes will occur in accordance with the new adaptive
silvicultural systems policies in place (in whatever form they may ultimately take),’*

which will likely involve identification of and greater protection of HCVs, including

Greater Glider and Leadbeater’s Possum.

Each of these factors means that the so-called tendency evidence in fact is not probative
at all as to how any future harvesting operations may be carried out, because as the post
harvesting maps reveal, in many of those coupes only a small portion of the coupes was
harvested. VicForests submits that the “tendency” evidence is not capable of rationally

affecting the fact in issue as to how VicForests will harvest the Scheduled Coupes.

C.2.1.2. Pre-harvest surveys

281.

Thirdly, the applicant alleges that timber harvesting operations in the Scheduled Coupes
will fail to comply with the precautionary principle because, inter alia, VicForests has

not conducted detection activities or surveys or adequate detection activities or surveys

7 [CB 12.1]; Fifth Paul Affidavit [CB 3.8; paragraph [11] to [15]].

28 Fourth Paul Affidavit [CB 3.6; paragraphs [52] to [60]; [71] [CB 3.6.119].

2% Forest areas containing globally, nationally and regionally significant concentrations of biodiversity
e.g. endemism, endangered species, refugia.

0 [CB 12.1; p 18].

01 [CB 12.1].

302 CB 12.1; p 19]; Fifth Paul Affidavit [CB 3.8; paragraph 13]].

393 Fifth Paul Affidavit [CB 3.8; paragraph [13]].

394 Fifth Paul Affidavit [CB 3.8; paragraph [14]].

05T, 212:29-32; T. 213:21-30 (B. Paul XXN).
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282.

283.

for the Greater Glider in all or any of the Scheduled Coupes.*” In Brown Mountain,
Osborn ] stated that generalised evidence as to the desirability of pre-logging surveys
was not sufficient to demonstrate the requisite threat and the possibility of a
proportionate response which justifies delaying timber harvesting activities.’”’
Notwithstanding, the weight of the evidence does enable a positive inference to be drawn

that the Scheduled Coupes will in fact be surveyed for Greater Glider (and other species).

The DELWP Forest Protection Survey Program (Department Survey Program), was
announced in October 2018.**® The focus of the Department Survey Program is on
species with timber harvesting prescriptions under the Code (including the Leadbeater’s
Possum and the Greater Glider) where detection of those species would result in changes
in the management of the area in which the species is detected.’” The Central Highlands
is one of the forest management areas in which the Department Survey Program is being
conducted.’'® Whilst species with prescriptions are the focus of the Department Survey
Program, other threatened species impacted by timber harvesting, but without
prescription (such as the Greater Glider in Central Highlands) are being considered for
inclusion.’'" The basis for inclusion in the program is their threatened status, impact of
timber harvesting, the overlap with areas planned for harvesting, their detection

likelihood and “community profile”.*'?

As part of the Department Survey Program, 100% of coupes planned for harvest receive
a desktop survey to determine the priority for surveying for each coupe and for each

target species.’'® This is consistent with VicForests’ extant pre-harvest survey procedures,

314

which include a desktop assessment and coupe transect field assessment,”'* targeted

15

species surveys,’’> and surveys for Leadbeater’s Possum colonies and habitat.*'

Following the process of prioritisation to identify the highest priority coupes and species

3% 3FASOC, paragraph [113H].
07 At [217].
308 [CB 12.3].

309 [CB 12.3; p 3].
[CB 12.3; p 3].
3“[CB123 p 3].
[

310

e e —

13 [CB 12.3], p3.
314 Second Paul Affidavit [CB 3.4; paragraphs [211] to [218]]; [CB 3.4.45]; T. 205:29-31 (B. Paul

XXN).

315 Second Paul Affidavit [CB 3.4; paragraphs [219] to [222]].
316 Second Paul Affidavit [CB 3.4; paragraphs [223] to [232]; [CB 3.4.46].
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80% of all coupes planned for harvest.?"”

Coupes are selected for a pre-harvest survey as follows:*'®

All coupes on VicForests’ Rolling Operations Plan (ROP) that are
planned to be harvested, undergo an initial desktop assessment to
determine the priority for surveying for each coupe and for each
target species. A detailed coupe survey schedule is then developed to
guide the survey work for those species requiring field assessments.
Site selection is targeted to ensure survey effort is commensurate
with scientifically validated methods and able to be implemented
within budget. All survey work is undertaken within either the
management zone or occasionally within special
management zones if a prescription would impact on an adjacent

284.
general
coupe.
285.
286.

When the Department conducts a survey, the results are made available on its website.

for a Departmental survey, the target for the Department Survey Program is to survey

319

Page 27 of the Department Survey Program is titled “Priorities for inclusion of species

in forest protection surveys and for revising or developing new survey guidelines”. The

entry in the table for the Greater Glider is:

Species Priority for | Rationale for Suggested survey
PHS** inclusion in PHSss | techniques and
approach
Greater High High profile and Spotlighting using mark-
Glider highly impacted recapture distance-
by timber sampling method where
harvesting appropriate or standard

spotlight transects.
Sample throughout range
rather than just in East
Gippsland where
prescription applies, as
VF may modify
harvesting approach
with knowledge of the
species on the coupe.

[Emphasis added].

317 1CB 12.3; p 3.]. Mr Paul was cross-examined about this target. His evidence was that the

Department was “working towards that 80 per cent figure, and [the Department is] doing a lot of

surveys at the moment”: T. 269:32-45 (B. Paul XXN).

318

[CB 12.3; p 3].

ST, 279.37-39 (B. Paul XXN); extract from DELWP website [CB 11.32].

320

Pre-harvest survey.
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287.

288.

289.

The Department has not surveyed any coupes the subject of this proceeding, as those

coupes are no longer on the harvesting schedule within the next 18 months.*"

However,
Mr Paul’s evidence is that if the Scheduled Coupes ever go back on that schedule, those
coupes “would be lined up for the department’s survey program”.**> The evidence that
the Scheduled Coupes would be the subject of the Department’s Survey Program (over
and above any other surveys conducted by VicForests) should be accepted. In any event,

many of the Scheduled Coupes have been surveyed by third parties.’*

Further, Mr Paul’s evidence, which should be accepted, is that under the new regime,

coupes will be surveyed differently and in more detail ***

The evidence therefore demonstrates that there is no sufficiently advanced proposal to
harvest any of the Scheduled Coupes to enable the proper identification and assessment

of a threat of serious or irreversible environmental damage with respect to them.

C.2.1.3. Other uncertainties

290.

Self-evidently, and as set out in subparagraph 6.3(c)(v) of the defence, to the extent that
any timber harvesting operations are conducted in the Scheduled Coupes, the manner in

which those timber harvesting operations occur will be subject to (among other things):

(a) the Systems Document and the 2017 HCV Document (as defined in the fourth
Paul affidavit) whether in their current forms, subsequent drafts or, following a

period of public consultation, the documents as finalised;

(b) the:

(i)  TRP;

(ii) Code, the Management Standards and Procedures and the Planning

Standards; and

21T, 205:37-40; T. 214:15-17 (B. Paul XXN); see also [CB 11.96], 24.
22 T, 205:37-40 (B. Paul XXN).

323 See [CB 11C].

324 T, 213:19-30 (B. Paul XXN).
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291.

292.

(i)  SFT Act or other relevant legislation or direction made under that

legislation,

as in force at the time the timber harvesting operations are to occur;

(c) the results of any:
(1) pre-harvest surveys; and/or
(i1) opportunistic sightings of threatened flora or fauna,

that may require a management response under the prevailing Code,

Management Standards and Procedures and Planning Standards; and

(d) any other exclusions that may be required under the prevailing Code,
Management Standards and Procedures and Planning Standards, or as required

by any direction made under s 70 of the SFT Act.

Further, the State and Commonwealth Governments are in the process of reviewing and
updating the Victorian RFA framework, which process is to be finalised and agreed by
the respective Governments by 31 March 2020.°* This “RFA modernisation” process
has the potential to further affect the manner in which any forestry operations can be
carried out.’’® The outcome of that process as at the time of these submissions is

unknown.

The applicant submits that “[t]he TRP should be treated as VicForests’ formal proposed
conduct in relation to the scheduled coupes”.*”” The TRP does not designate the
silvicultural system that will be used in each of the coupes listed, but only identifies the
most intensive silvicultural system that may be used. A less intensive silvicultural system
may be used (in all or part of a particular coupe).’”® The TRP does not, and does not
purport to, give any detail as to how operations might actually occur: it is the coupe plan

that contains that information. In this case, coupe plans (in various stages of completion)

325 See the Memorandum of Understanding dated 5 May 2018 [CB 5.1.2.19].

326 First Davey Report [CB 5.1.1; at [77]-[78]].

327 Paragraph 151 of the applicant’s outline of opening submission.

328 See paragraph 6.3(c) of the defence and paragraphs 79(f); Second Paul Affidavit [CB 3.4; at
paragraphs [179]-[181]; T. 199:37 (B. Paul XXN).
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293.

C.2.2.

294.

only exist for 11 of the 40 the Scheduled Coupes, and they are now out-of-date (one by
8 years).*” Sufficiently advanced plans are necessary to enable the identification of any
threat; in the absence of such plans, there simply is no basis to analyse whether timber

harvesting operations will pose any relevant threat.

It is not the case, as the applicant submits, that VicForests’ approach “has the
consequence of shielding VicForests’ conduct from the Court’s scrutiny in perpetuity,
until completed”.**° Clearly, both in Brown Mountain and MyEnvironment (in respect
of Gun Barrel coupe) VicForests’ proposed conduct was subject to the Court’s scrutiny.
But that scrutiny was possible only because the planning for timber harvesting
operations was sufficiently advanced to enable the Court to proceed on a proper
evidentiary foundation and without impermissibly wandering into a dark cavern of
speculation. The consequence of VicForests’ approach is that wholesale areas of public
forest that would otherwise be available for timber harvesting cannot be tied up
opportunistically by litigants in the absence of sufficiently advanced plans demonstrating
that VicForests’ intended timber harvesting operations in those areas constitute an actual

threat of serious or irreversible environmental damage.

Operations that comply with the Management Standards and Procedures are deemed
to comply with the precautionary principle

Even if the precautionary principle is engaged (which is denied), VicForests’ operations

are deemed to comply with the Code and therefore with the precautionary principle.

C.2.2.1. The Management Standards and Procedures

295.

331

Section 1.1.1.1 of the Management Standards and Procedures,>' states that they apply

to all commercial timber harvesting operations conducted in Victoria’s State forests
where the Code applies. The role of the Management Standards and Procedures is to
provide standards and procedures to instruct managing authorities, harvesting entities

1 332

and operators in interpreting the requirements of the Code: s 1.2.1. VicForests is

329 See paragraph 236 above.

330 Paragraph 155 of the applicant’s outline of opening submission.
¥1(CB 6.10 p 21].

2 [CB 6.105 p 21].

85



defined to be the ‘Managing Authority’ in the Code for timber harvesting operations

conducted under an Allocation Order.

296. The Planning Standards are Appendix 5 to the Management Standards and Procedures.

297. The Management Standards and Procedures can be reviewed, for the purpose of
amendment, pursuant to s 1.5.°*3 Pursuant to s 1.5.1.4°** the Management Standards
and Procedures are valid until the completion of a review or until otherwise notified by

the Minister for Environment and Climate Change.

C.2.2.2, The deeming provision

298. The Code is a piece of subordinate legislation directed to practical considerations: the
conduct of timber harvesting operations. Subordinate legislation of that nature should
be construed in light of those practical considerations, not meticulous comparison of
language, and if capable of more than one construction, the Court “ought to discard the
more natural meaning if it leads to an unreasonable result, and adopt that interpretation
which leads to a reasonably practicable result.”*** In a similar vein, in the reasons for

judgment on the separate question the Court said that:**

A construction which promotes clarity and an understanding of
what, practically, is required to comply with the law will generally
be preferred over one which creates, or is likely to create, ambiguity
or uncertainty for those whose conduct is being regulated.

299. Bearing that principle in mind, ¢l 1.3.1.1 of the Management Standards and

337

Procedures,”’ (the deeming provision) provides that operations that comply with the

Management Standards and Procedures are deemed to comply with the Code, and thus

cl 2.2.2.2338 itself.

333 [CB 6.10; p 22].

334 [CB 6.10; p 22].

335 Gill v Donald Humberstone & Co Ltd [1963] 1 WLR 929, 933-34 (Lord Reid), quoted with
approval in, amongst other cases, Australian Tea Tree Oil Research Institute v Industry Research &
Development Board (2002) 124 FCR 316, [37]-[38]; see generally Herzfeld et al, Interpretation and
Use of Legal Sources, Thomson Reuters (2013), [25.1.3790].

336 Separate Question reasons, [49].

337 [CB 6.10; p 21].

338 [CB 6.9; p 34].
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300.

301.

302.

303.

C.2.3.

304.

As has already been noted, the Code and the Management Standards and Procedures are
directed towards VicForests and operators for the purpose of conducting timber
harvesting operations, and the reforms in 2014 were intended to streamline the
environmental regulatory framework. The Code is intended to be a repository of the
obligations for operators, such that, if operators comply with the Management
Standards and Procedures, they will be deemed to comply with the Mandatory Actions
in the Code.*’ This construction of the deeming provision provides certainty to timber
harvesting entities and operators. Where known values are concerned (by way of
contrast to detection of previously unknown species where the precautionary principle
would have a clear application), it is not for timber harvesting entities to second-guess

the executive’s promulgated regulatory position in regard to that value.

On 26 March 2018 Commonwealth accreditation of the regulatory regime as currently
in force was extended to 31 March 2020.°*° There is no prescription contained in the
Planning Standards based on detection of Greater Gliders in the CH RFA (in contrast to

the position that obtains in the East Gippsland RFA).

In light of the practical considerations to which the Code, the Management Standards
and Procedures, and the Planning Standards are directed, and in the absence of any
identified prescription alleged to be breached in the Scheduled Coupes, the deeming
provision operates to ensure that in the circumstances of this case VicForests’ operations

will be deemed to comply with the Code, and thus the precautionary principle.

VicForests notes that the Secretary to the Department of Environment, Land, Water &
Planning has, in proceeding number S CI 2017 04392 in the Supreme Court of Victoria
made submissions inconsistent with the above, and that a copy of those submissions has

been filed with this Court. VicForests has made a submission in response orally.**!

No threat of serious or irreversible environmental damage

These submissions are further and in the alternative to sections C.2.1 and C.2.2.

339 See section 1.2.8 of the Code [CB 6.9; p 25].
340 First Davey Report [CB 5.1.1.15], [67].
341T 788:35.
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305.

306.

The applicant alleges that VicForests has failed to comply with ¢l 2.2.2.2 of the Code.

One of the particulars of this allegation is that it was and remains probable or seriously

possible that the logging of each, some or all of the Logged Glider Coupes, posed and

continues to pose a threat of serious or irreversible damage to the Greater Glider and

there was and remains scientific uncertainty as to that threat.>** This allegation is picked

up and repeated as to each, some or all of the Scheduled Coupes.**

In Brown Mountain, Osborn ] considered the type of evidence relevant to the question

of a threat of serious or irreversible damage to a species. Where his Honour considered

the requisite threat existed, that evidence included:

(a) Giant Burrowing Frog and Large Brown Tree Frog: ***

(vi)

(vii)

rare or vary rare dCtCCtiOI’lS;

evidence that both frog species were present in the coupes;

the proposed timber harvesting occurred in the “relatively limited parts

of Victoria” in which the detections of each species occurred;

the limitations of scientific knowledge which raised the possibility that

the Giant Burrowing Frog was vulnerable to extinction;

the relevant Action Statement emphasised the need for further
investigation into the biology, distribution and habitat requirements of

the Giant Burrowing Frog;

timber harvesting was a greater threat to the Large Brown Tree Frog

because it could not protect itself by burrowing;

expert evidence that the 100 m streamside buffers would not necessarily

offer effective protection to either frog species; and

342 Particular (e) to paragraph [113A] of the 3FASOC
343 Paragraph [113H] of the 3FASOC.
34 Brown Mountain, [506(a)].
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(viii)  the threat of loss of essential habitat to members of both frog species was

a threat of serious and irreversible damage to the environment;

(b) Powerful Owl and Sooty Owl:**

(1) both species were rare;

(ii) evidence that the Victorian Flora and Fauna Guarantee Scientific
Advisory Committee determined that both species were significantly
prone to future threats likely to result in extinction and both were very

rare in terms of abundance or distribution;

(ili)  expert evidence that established that both species required extensive
home ranges, low breeding success and low prey availability in modified

landscapes;

(iv)  evidence that both species had been detected in the coupes;

(v) evidence that regrowth forest was of limited value to both species; and

(vi) expert evidence that habitat fragmentation, loss of hollow bearing trees,
and reduction of prey density as a result of timber harvesting were serious

threats to both species;

(c) Spot-tailed Quoll:**¢

347

(1) East Gippsland (and in particular, the Errinundra Plateau),’*” contained

the last functional population of the species;

345 Brown Mountain, [601(a)].
346 Brown Mountain, [633(a)].
347 Brown Mountain, [616]. This paragraph is omitted from the authorised version: see [2010] VSC 335.
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(vii)

expert evidence that the species was suffering an ongoing major
contraction in Victoria, and unless current land management practices

were altered, the species was likely to continue to decline to extinction;**®

timber harvesting was a potentially serious threat to the species;

the four coupes provided suitable habitat for the species and it was
reasonable to expect the species were using the coupes having regard to

the records of the species to the east and west of the coupes;

the species was particularly vulnerable to the loss of further habitat and
was likely to become critically endangered in the short to medium the if

the decline in the species range and abundance continued;

the 75 sites specified in the Action Statement which were protected from
timber harvesting operations were highly unlikely to support a viable

population; and

extinction of a species constituted irreversible damage to the

environment.

307. Conversely, with respect to the Square Tailed Kite, his Honour considered that the

evidence did not established the requisite threat, in part because the coupes in question

constituted a very small portion of the probable range of the species.**’

308. In this case, the evidence, when considered as a whole, does not establish a threat of

serious or irreversible damage to the Greater Glider by reason of VicForests’ forestry

operations in the Logged Glider Coupes or the Scheduled Coupes (individually,

collectively or in some combination, and to the extent they can be ascertained), for the

following reasons.

348 Brown Mountain, [619]; [624]. These paragraphs are omitted from the authorised version: see

[2010] VSC 335.

3% Brown Mountain, [743(a)].
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C.2.3.1. Listing under the FFGA and the EPBC Act

309.

310.

The Greater Glider is listed as a threatened taxon in the list made under s 10 of the FFG

ACt 350

The Greater Glider is contained on the list maintained under s 178 of the EPBC Act in
the vulnerable category.*' The Threatened Species Scientific Committee recommended
that the Greater Glider be listed in the vulnerable category on the basis that the Greater
Glider met the eligibility requirements under criterion 1 only (population size reduction
(reduction in total numbers measured over the longer of 10 years or 3 generations)).**?

The Greater Glider did not meet the eligibility requirements under criteria 2, 3 4 or 5.3

This is discussed in more detail below.

C.2.3.2. Distribution and abundance

311.

312.

The Greater Glider has a wide distribution along the east coast of mainland Australia,**
encompassing Victoria (Central Highlands, Strezlecki and Strathbogie Ranges,*’ and

East Gippsland), New South Wales and Queensland.

The extent of occurrence is estimated at 1,586,870 km?, and the area of occupancy
estimated at 16, 164 km?.>** Dr Smith accepted these figures.*” These figures are based
on the mapping point records from 1995 to 2015.%* In order to qualify for eligibility
for listing under criterion 2 (geographic distribution) in the vulnerable category, an
extent of occurrence must be less than 20,000 km?, or the area of occupancy less than
2,000 km?.>** The Greater Glider estimated extent of occurrence is therefore nearly 80
times larger than the minimum required for eligibility for listing in the vulnerable

category under criterion 2.

330 List of taxa and communities of flora and fauna which are threatened [CB 6.19; p 1]].
351 EPBC Act list of threatened fauna [CB 6.17; p 13].

352 Conservation Advice [CB 6.18; p 5].

333 Conservation Advice [CB 6.18; pp 5-8].

354 Conservation Advice [CB 6.18; pp 2, 7].

355 Draft Action Statement for the Greater Glider [CB 3.4.52; p 2].

3% Conservation Advice [CB 6.18; p 7].

37T, 396:39-41 (Dr Smith XXN).

358 Conservation Advice [CB 6.18; p 7].

3% Conservation Advice [CB 6.18; p 7 criterion 2].
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313.

314.

315.

316.

By reason of the above, the Scientific Committee determined that the geographic
distribution for the Greater Glider is not very restricted, restricted or limited,**® and

therefore the species did not meet the required element of criterion 2.%¢!

By reason of failing to meet the minimum areas of occupancy and extent of distribution,
the Scientific Committee did not consider whether the species was severely fragmented

or the numbers of locations in which the species is found.?*¢*

In forming his opinions, Dr Smith, did not take into account the populations of Greater
Gliders in New South Wales or Queensland,*®* or East Gippsland.*** Dr Smith’s opinions
as to both threat of serious or irreversible damage, and significant impact, are limited
geographically, such that there is no evidence that VicForests’ proposed forestry
operations in the Scheduled Coupes (to the extent they can be ascertained) constitutes a
threat of serious or irreversible damage to the Greater Glider when considered across its

species distribution and range across Australia.

As such, even if this Court concluded that:

(a) the population of Greater Glider in the CH RFA Area constitutes an “important

population” within the meaning of the Guidelines;*** and

(b) VicForests’ forestry operations in the Logged Glider Coupes or proposed forestry
operations in the Scheduled Coupes constitute a threat of serious or irreversible

damage to that important population;

there is no evidence that a threat to an important population will nevertheless constitute,
or is likely to constitute, a threat of significant or irreversible harm to the Greater Glider

across its total distribution and range.

360 Conservation Advice [CB 6.18; p 7].

361 Conservation Advice [CB 6.18; pp 7-8].

362 Conservation Advice [CB 6.18; p 7 criterion 2].

363 T, 399:40-43 (Dr Smith XXN).

364 T, 432: 34 (Dr Smith XXN).

365 [CB 4.2.2.14; p 13]; T. 399:41-42 (Dr Smith XXN); First Davey Report [CB 5.1.1; pp 112-113

[249]].
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C.2.3.3. Population and population decline

317.

318.

319.

320.

321.

The number of mature Greater Gliders is estimated to be greater than 100,000.°¢¢ Dr
Smith considered this to be a reasonable estimate.’*” Unlike the Spot-tailed Quoll in
Brown Mountain,*®® this is not a case where the Greater Gliders in the CH RFA Area
are the last “functional population” of a species. To the contrary, there are populations
of Greater Glider spread along the east coast of mainland Australia, including in other

parts of Victoria.

The Scientific Committee did not consider the total number of mature individuals to be
limited, or very low.*® The number of estimated mature individuals for listing in the
vulnerable category is less than 10,000 and an observable, estimated or projected

370 The estimated number of mature individuals of Greater Glider is

continuing decline.
therefore ten times greater than that specified in criterion 3 (population size and decline).
The species did not meet the required element for listing under criterion 3 or criterion 4

(number of mature individuals).

No population viability analysis has been undertaken for the species as a whole,*”!

meaning that the Greater Glider did not meet the required elements for listing under

criterion 5 (quantitative analysis indicating the probability of extinction in the wild).

There are no robust estimates of populations size, or populations trends of the Greater

372

Glider across its total distribution.’”* Total rates of decline are based on extrapolations

from declines in numbers, occupancy rates and extent of habitat at individual sites.?”

As for occupancy models:

366 Conservation Advice [CB 6.18; pp 8-9].
367T. 396:46-T. 397:2 (Dr Smith XXN).
368 See paragraph 306(c) above.

369 Conservation Advice [CB 6.18; pp 8-9].
370 Conservation Advice [CB 6.18; pp 8-9].
371 Conservation Advice [
372 Conservation Advice [CB 6.18; p 5].
373 Conservation Advice [CB 6.18; p 5].

CB 6.18; p 9]; T. 396:30-31 (Dr Smith XXN).

93



322.

(a) Dr Smith considered Dr Lumsden’s occupancy surveys and model described in

the Conservation Advice,*”* as neither “reliable nor accurate”;*”* and

(b) Dr Smith’s own model which he prepared for this proceeding, for the purpose of
predicting Greater Glider numbers at site level, cannot be properly extrapolated

377 and his model does

to the whole of Victoria,*”® or even the Central Highlands,
not predict the population of the Greater Glider across the Central Highlands

generally.’”®

Unlike the evidence considered by Branson J in Booth v Bosworth?” (discussed below)
which enabled her Honour to draw inferences as to the impact of the deaths of
Spectacled Flying Foxes from the operation of the electric grid on the overall population
of Spectacled Flying Foxes in Australia (estimated to be around 100,000), there is no
evidence that enables this Court to draw any proper inference as to the threat to Greater
Glider as a whole across its known range, occasioned by VicForests’ proposed forestry

operations to the extent they can be ascertained.

C.2.3.4. Any threat is not irreversible

323.

324.

There is no evidence that VicForests’ proposed forestry operations in the Scheduled
Coupes are likely to result in extinction of the Greater Glider across its species range or

distribution.3%°

Dr Smith’s opinion that current silvicultural practices in the Central Highlands “are
likely to lead to the elimination of the Greater Glider from timber production forests
and increase the risk of population extinction in unlogged reserves and the Central

Highlands as a whole”,*®! should be rejected because Dr Smith in fact accepted that

374 See Conservation Advice [CB 6.18; p 6].

375 First Smith Report [CB 4.2.1; pp 35-36]; T. 397:36; T.398:31 (Dr Smith XXN);

376 T, 399:2-14 (Dr Smith XXN).

77T, 397: 41-44 (Dr Smith XXN).

78 T, 397:45 (Dr Smith XXN).

379 (2001) 114 FCR 39, [45]; see also Northern Inland Council for the Environment Inc v Minister for
the Environment (2013) 218 FCR 491, [116] (Cowdroy ]).

380 Brown Mountain, [620], [625].

381 First Smith Report, [CB 4.2.1; p 35]. See also First Smith Report [CB 4.2.1; p 37].
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Greater Gliders may recolonise coupes (although his opinion was that the time within

which that would occur was longer than that suggested by Dr Davey).*®

325. Dr Davey’s evidence is that Greater Gliders:
(a) use riparian systems and associated buffer exclusions in coupes within 15 years
of harvesting where adequate habitat trees are available;*®
(b) recolonize coupes subject to clearfell, seed tree or retention harvesting, with
scattered retained habitat trees, beginning within 25 years, with the average
return rate being after 40 years;*** and
(c) use coupes subject to clearfell, seed tree or retention harvesting stems, with nil
retention of suitable habitat trees, within 30 years, with colonization resuming
more than 80 years post-harvesting.’®’
C.2.3.5. VicForests’ forestry operations in the Scheduled Coupes occur in a relatively
small proportion of the total area of habitat occupied by the Greater Glider
326. Unlike the Giant Burrowing Frog and Large Brown Tree Frog in Brown Mountain,
where the proposed timber harvesting occurred in the relatively limited parts of Victoria
in which each species had been detected, here VicForests’ forestry operations in the
Scheduled Coupes will occur (if they occur at all) in a small proportion of the total area
of habitat occupied by Greater Gliders.
327.  The evidence of Mr Paul is that the total net area for the Scheduled Coupes constitutes

0.14% of the total CH RFA Area and 0.24% of the Victorian forest estate.’®® Dr Smith
accepted that figure was correct,’® but did not accept that when considering the threat
of harvesting, it was relevant to have regard to that percentage comprised within the

Central Highlands or the Victorian forest estate.*®

382 T, 408:37-T. 409:4 (Dr Smith XXN).

383 First Davey Report, [CB 5.1.1; p 113 [250]].

384 First Davey Report, [CB 5.1.1; p 113 [251]]; Second Davey Report, [CB 5.4.1; p 68 [203]].

385 First Davey Report, [CB 5.1.1; pp 113-114 [253]; Second Davey Report, [CB 5.4.1; p 68 [203]].
38 ICB 3.8.6].

37T, 444:10 (Dr Smith XXN).

38 T, 443: 24; T. 444: 20 (Dr Smith XXN).
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328.  Mr Paul’s evidence is that the area of Greater Glider Higher Quality Class 1 habitat in

the net area within the Scheduled Coupes as a proportion of the total area of Greater

Glider Higher Quality Class 1 habitat across the State of Victoria is 0.07%.°%

329. The Conservation Advice for Greater Glider provides that the “extent of occurrence [of
the Greater Glider] is estimated at 1 586 870 km?, and the area of occupancy estimated
at 16 164 km?.”*° The total net area of the Scheduled Coupes®”!, as a proportion of

those areas respectively*** is

(a) 0.00057% of the extent of occurrence of the Greater Glider; and

(b) 0.056% of the area of occupancy of the Greater Glider.

C.2.3.6. Abundance of reserve and National Park

330. Dr Davey’s evidence is that whilst habitats most preferred by Greater Gliders are high
elevation mature and old growth Mountain Ash and Mixed Forests, Greater Gliders are
found in other Ash forest types and low elevation Mixed Species.’”® Dr Davey’s evidence
is that these forests are well represented in the CAR reserve system in the Central
Highlands.** His evidence is that individual ecological vegetation classes (ECVs)
described in table 5 of his report are not distributed primarily within the timber
harvesting estate.’” The CAR reserve system contains 54% of the total Mountain Ash
forest types in the Central Highlands.*”® This was accepted by Dr Smith.*” Dr Davey’s
evidence is that the CAR reserve system contained 44% of the high elevation Mixed
Species forest types and 48% of the total of low elevation Mixed Forest types.*”® Dr
Smith’s observation that the true representation of Ash forest that Greater Gliders can
use in the CAR system was “probably extremely low and nothing like 54%” was

speculation from the witness box, and Dr Smith acknowledged he could not say what

389 [CB 3.8.6].

0 [CB 6.18; p 7).

391 [Table Al.

392 Noting that one square kilometre is equal to 100 hectares.
393 Second Davey Report [CB 5.4.1; p 63-64 [186] and table 5].
394 Second Davey Report [CB 5.4.1; p 63-64 [186] and table 5].
395 Second Davey Report [CB 5.4.1; p 63-64 [186] and table 5].
3% Second Davey Report [CB 5.4.1; p 63-64 [186] and table 5].
7T, 425:18 (Dr Smith XXN).

3% Second Davey Report [CB 5.4.1; p 63-64 [186] and table 5].
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331.

332.

333.

334.

335.

the figure would be.*”” Dr Smith acknowledged that he only had regard to the structure
and layout of the reserve system in a limited way by reference to what he described as

“broad SPZ mapping” and without site inspection.*”

The components of the CAR reserve system —dedicated reserves, informal reserves and
values protected by prescription on public land and private land protection
mechanisms— are an embodiment of the precautionary principle.*' Dr Davey’s evidence
is that Victoria had good systems and processes for conservation and management of
biodiversity and ecologically sustainable forest management with the draft Greater
Glider Action Statement and Interim Strategy providing guidance and enhancing those
systems and processes pending finalisation of a Greater Glider Recovery Plan.** Dr

Smith accepted that National Parks and reserves are reasonably widely distributed.*’?

As explained in section C.2.1 above, in respect of the Scheduled Coupes, VicForests’
primary position is that there are no sufficiently advanced plans in respect of VicForests’
forestry operations in those coupes that enable this Court to properly analyse any threat

of serious or irreversible damage such as to engage the precautionary principle.

Table A to these submissions sets out —on a coupe by coupe basis— the specific coupe
level and landscape level protection measures in each of the Logged Glider Coupes (and
other Logged Coupes), together with information as to the silvicultural system actually

used and the gross and net coupe area.

Table B to these submissions sets out —on a coupe by coupe basis— the specific coupe
level and landscape level protection measures in each of the Scheduled Coupes, together
with information as to the silvicultural system denoted on the TRP and the gross and net

coupe area.

Table C to these submissions sets out —on a coupe by coupe basis— the specific coupe
level and landscape level protection measures in each of the coupes not the subject of

this proceeding which have been harvested since 31 August 2018 which the applicant

9T, 426: 14 (Dr Smith XXN).

40 T, 427:6 (Dr Smith XXN).

401 First Davey Report [CB 5.1.1; pp 97 to 99 [213]-[216]].
402 First Davey Report [CB 5.1.1; p 139 [274]].

403 T, 441; 8-10 (Dr Smith XXN).
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sought to use to draw inferences as to the method and manner by which the Scheduled
Coupes would be harvested, together with information as to the silvicultural system

actually used and the gross and net coupe area.**

336. To the extent there is evidence as to the context in which future forestry operations in
the Scheduled Coupes will occur (if they occur at all), that evidence permits the following

inferences to be drawn:

337.  First, any future forestry operations in the Scheduled Coupes will occur in areas flanked
by substantial areas of reservation by way of formal reserve (for example, National or

State Parks and reserves) or informal reserves such as SPZ.

338. Second, the net harvest area will comprise a small or relatively smaller portion of the
coupe. Dr Smith’s evidence was it was relevant to have regard to the difference between

the gross area and the net area of the coupes.*”

339. Third, there is a real possibility that the silvicultural system used will be less intensive

than that described on the TRP.

C.2.3.7. Surveys

340. As noted elsewhere, Mr Paul’s evidence in respect of the Scheduled Coupes is that their

planning is changeable and subject to more detailed surveys (including by the

Department under its own survey program),*® is not complete,

hold.*%®

%07 and in any event, is on

341. The Department has not surveyed any coupes the subject of this proceeding, as those

coupes are no longer on the harvesting schedule for the next 18 months.*”” However, Mr

404 This table is the same as the table tendered as evidence under s 50 of the Evidence Act 2008 (Cth)
save for the additional two columns on the far right hand side, and the fact that VicForests understands
the applicant to no longer rely on Conrad coupe.

405 T 444, 37-41 (Smith XXN).

406T, 213:20-22; T. 213:29-30; T. 205:37-40 (B. Paul XXN). Mr Paul’s evidence (at T. 205:37-40) was
that, assuming some level of harvesting occurs in the Scheduled Coupes) was that “they [the Scheduled
Coupes] would then be lined up for the department’s survey program”. That proposition, i.e. that the
Scheduled Coupes would be subject to a survey, was not challenged in cross-examination.

407 T, 212:17 (B. Paul XXN).

408 T, 212:25; T. 212: 44-46; T. 213:6-7; T. 214:14-15 (B. Paul XXN).

409 T, 205:37-40; T. 14:13-14 (B. Paul XXN).
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Paul’s evidence is that if the Scheduled Coupes ever go back on that schedule, those
coupes “would be lined up for the department’s survey program”.*'° The evidence that
the Scheduled Coupes would be the subject of the Department’s survey program (over

1 should be accepted. Of course,

and above any other surveys conducted by VicForests),
the outcome of those surveys —and whether they would result in areas to be protected
specifically for Greater Glider— is not able to be presently known due to the planning

hiatus pending resolution of this proceeding.

C.2.3.8. VicForests’ silvicultural systems are changing

342.

VicForests planning and harvesting methods are in the process of changing from the
traditional or “existing systems”, towards a more adaptive suite of silvicultural

#12 That change is occurring within the broader context of VicForests’ move to

practices.
obtain FSC certification.*"® Those silvicultural systems,*'* are under development and
are therefore changeable.*”* As a result of an undertaking that was given by VicForests
at the request of the applicant, planning in the Scheduled Coupes is paused pending
resolution of this proceeding.*'® Planning in the Scheduled Coupes is not complete.*!”
Assuming some level of harvesting ever occurs within the Scheduled Coupes, those
coupes will need to be replanned in accordance with the new adaptive silvicultural
systems policies that are in place.*'® Therefore, this Court could not draw any inference,
or make any finding, with the requisite evidentiary foundation, as to which silvicultural
system would be used, or would be likely to be used, in any of the Scheduled Coupes,*"’

and therefore this Court should not make any finding as to the existence of a serious or

irreversible threat based on an unknowable state of affairs.

C.2.3.9. Dr Davey’s opinion should be accepted

343.

In assessing the impact of past and future forestry operations in the Logged Coupes and

Scheduled Coupes respectively, Dr Davey took account of the reserve system and also

410 T, 205:37-40 (B. Paul XXN).

1T, 388.3-27 (McBride XXN).

412 Fourth Paul Affidavit [CB 3.4; Section M]; Fifth Paul Affidavit [CB 3.8; paragraphs [6] to [19]].
413 Fourth Paul Affidavit [CB 3.4; Section M]; T. 321: 26-28 (B. Paul XXN).

414 [CB 12.1] and [CB 12.2]; Fifth Paul Affidavit [CB 3.8; paragraphs [6] to [19]].

415 Fourth Paul Affidavit [CB 3.6; paragraph [118]]; T. 212:29-32; T. 213:21-30 (B. Paul XXN).
416 See paragraph 244 ff above.

47T, 212:17 (B. Paul XXN).

418 Fifth Paul Affidavit [CB 3.8; paragraphs [18]-[19]]; T. 212:29-32 (B. Paul XXN).

49T, 326.3-5 (B. Paul XXN).
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344.

345.

346.

performed a desktop assessment of the coupes in question, which desktop assessment
considered, among other things, aerial imagery, available habitat modelling, harvest
history, modelled timber harvesting exclusions and coupe plan records of forest type,
aspect, slope, proportion of dead limbs and interlocking crowns, age classes and growth
forms present, harvest area foot print, habitat tree prescription and placement, the
implementation of Code prescriptions and various aspects of coupe plans that concern
the management of forest sites with Greater Glider or Leadbeater's Possum present.*

He was present on the view.

Dr Davey’s opinion is that, when viewed as a whole, VicForests’ forestry operations in
the Logged Coupes and the Scheduled Coupes (individually or collectively) did not, and
will not, pose a serious or irreversible threat of damage to an important population of
Greater Glider or Greater Glider habitat.**' Self-evidently, if there is no threat of serious
or irreversible damage to an important population, it cannot be said that there is such a

threat to the species across its entire distribution and range.

On the other hand, Dr Smith’s opinion as to the threat of serious or irreversible damage
to Greater Glider in the Scheduled Coupes and Logged Glider Coupes should be

discounted for the following reasons.

First, in forming his opinion in relation to the precautionary principle, Dr Smith failed
to consider the reserve system,*? notwithstanding his view that certain SPZs and aspects
of the reserve system could act as wildlife corridors;*? and Greater Glider are present in

* In cross examination, Dr Smith accepted that the continued

the reserve system.*
existence of the Greater Glider in areas of reserve and National Park must be factored
into any analysis of threat to the species or impact if one is considering the species
population as a whole in the Central Highlands.** It is clear that Dr Smith’s assessment

of threat and impact is limited to individual Greater Gliders existing at a coupe level, or

420 First Davey Report [CB 5.1.1; at [231], [256]-[259], [264 (iv—(v)], [278], [285],[289 (iv)—(vii)],
Tables 15 and 16 (Table 16 as amended by Table 3 of Second Davey Report [CB 5.4.1])].

421 First Davey Report [CB 5.1.1; pp 112-113, 175 [249], [276], [303], [305]].

92T, 427:20-23 (Dr Smith XXN).

93T, 427: 69 ; T. 422: 16-20; T 440: 19 (Dr Smith XXN).

44T, 400:14-17; T. 426:32-37; T. 440:26-45 (Dr Smith XXN); see also Conservation Advice [CB 6.18;

p9l.

25T, 443: 8 (Dr Smith XXN).
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a sub-set of the population in the Central Highlands. For the reasons explained above,

the threat must be one that is directed at the species as a whole.

347.  Second, Dr Smith failed to take into account populations of Greater Glider in New South
Wales, Queensland, and Victoria.** His opinion as to the threat posed by forestry

operations in the Scheduled Coupe is again limited geographically.

348. Third, Dr Smith’s coupe impact assessments*”” —in which he concluded that the
Scheduled Coupes and some Logged Coupes are likely to, or in fact, contain areas of
critical habitat— are to be treated with caution because they are to be understood in the
context of Dr Smith’s treatment of “old growth” and “critical habitat” in an unorthodox

manner and (wrongly) as a proxy for suitable habitat.*

349. Dr Smith admitted that he treated the concept of critical habitat for Greater Glider as
synonymous with suitable habitat.*”” Dr Davey’s evidence is that the term “critical
habitat” has a specific meaning in forestry science.””® Dr Davey’s opinion is that Dr
Smith’s description of “critical habitat” better describes suitable habitat found in the

Central Highlands.*!

350. Dr Smith used a fundamentally unorthodox definition of “old growth”.*> Dr Davey’s
evidence is that the concept of “old growth” has a specific meaning in Australian forest
science and policy meaning forest that is ecologically mature and has been subjected to
negligible unnatural disturbance (such as logging, roading and clearing).*? Dr Smith

accepted that he did not use the forestry definition of “old growth”.** Dr Davey’s

46 T, 399:40-43; T. 432: 34 (Dr Smith XXN).

427 First Smith Report [CB 4.2.1; pp 68 ff].

428 See for example: In respect of the Ada River Scheduled Coupes (Turducken and Johnny), Dr Smith’s
opinion is that the significance of logging impact was extremely high due to the “total loss of high
quality (important and critical old growth)”. In respect of Ada Tree Scheduled Coupe (Blue Cat), Dr
Smith’s opinion is that areas of the coupe are “likely to be Critical and Important habitat”. In respect of
Big River Scheduled Coupe (Vice Captain), Dr Smith concluded that the significance of impact would be
very high if clearfelled on short rotations due to permanent loss of critical and important mature and
old growth habitat with abundant hollows. Dr Smith’s opinion is that Camberwell Junction Logged
Coupe contained important and critical old growth Greater Glider habitat. See also his opinion as to
Rowles Logged Coupe.

99T, 429: 40-41 (Dr Smith XXN).

430 Second Davey Report [CB 5.4.1; pp 20, 21 [42]-[45]).

431 Second Davey Report [CB 5.4.1; pp 20, 21 [42]-[45]).

432T.416:24 — T.424:4 (Dr Smith XXN).

433 Second Davey Report [CB 5.4.1; pp 6 — 12 [4]-[18]].

$4T. 415:14 (Dr Smith XXN).
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351.

352.

opinion is that Dr Smith misused the concept of old growth in assessing critical
habitat,* and attempted to introduce a definitional change to reclassify mature forest
as “old growth”.*¢

Fourth, Dr Smith’s coupe impact assessments should be further discounted because he
accepted that an impact assessment could not be undertaken where there is no certainty
as to future management considerations.*” In this case, as set out in section C.1.2 above,
VicForests planning and harvesting methods are in the process of changing from the
traditional or “existing systems”, towards a more adaptive suite of silvicultural
practices.*® It is not known how the Scheduled Coupes will be harvested (if they are to
be harvested at all). Dr Smith accepted that in approaching the task of assessing either
the threat of harvesting or impact, he was faced with a number of uncertainties.*** Dr
Smith himself described his assessment as “not detailed” due to a lack of sufficient data
to perform that assessment accurately or reliably.**® He also described his own
assessment as “not precise” because he didn’t “know anything about the adequacy of
SPZs to act as corridors linking these coupes”.*! Dr Smith accepted that because he did
not know what the future arrangements were going to be, and he did not know where
the nearest Greater Glider reserves were and how well they were linked to the coupe, it
was “not possible ... to be more accurate than to make a generalised statement”. He
characterised his own opinions as “very general and not highly specific”.**
Notwithstanding these limitations, Dr Smith went on to express an opinion about the

likely impact of timber harvesting in the Logged and Scheduled Coupes.**?

Fifth, aligned to the above, Dr Smith was instructed to assume that forestry operations
in the Scheduled Coupes would be conducted in a manner similar to forestry operations
in the Logged Coupes and conducted with the silvicultural method and net harvested
area set out for each coupe on the TRP.*** Under cross-examination, Dr Smith accepted

that it was uncertain to what extent VicForests will seek to harvest the Scheduled

435 Second Davey Report [CB 5.4.1; pp 20 [43]).

43¢ Second Davey Report [CB 5.4.1; p 12 [18]).

7T, 408:43-47 (Dr Smith XXN).

438 Fourth Paul Affidavit [CB 3.4; Section M]; Fifth Paul Affidavit [CB 3.8; paragraphs [6] to [19]].
49 T, 440: 28 (Dr Smith XXN).

40T, 431: 21-34 (Dr Smith XXN).

41T, 432:44-T 433:5 (Dr Smith XXN).

42T, 432:44-T 433:5 (Dr Smith XXN).

443 First Smith Report [CB 4.2.1; pp 68 ff].

444 First Smith Report [CB 4.2.1; p 53]; T. 449:40 — T. 450:16 (Dr Smith XXN).
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353.

that the extent of any impact was actually uncertain.**

familiar with the manner in which the Department conducts its surveys.**

C.2.4. No considerable scientific uncertainty

354.

355.

356.

In Telstra, Preston CJ said:

If there is no, or not considerable, scientific uncertainty (the second
condition precedent is not satisfied), but there is a threat of serious
or irreversible environmental damage (the first condition precedent
is satisfied), the precautionary principle will not apply. The threat of
serious irreversible environmental damage can be classified as
relatively certain because it is possible to establish a causal link
between an action or event and environmental damage, to calculate
the probability of their occurrence, and to insure against them.
Measures will still need to be taken but these will be preventative
measures to control or regulate the relatively certain threat of serious
or irreversible environmental damage, rather than precautionary
measures which are appropriate in relation to uncertain threats. **°

principle will not apply.

In cross examination, Dr Smith said:

I’m certain that there is an immediate short-term loss of gliders, and
in the majority of coupes ’'m sure that this loss will be permanent,
because the number of habitat trees retained is not sufficient to
maintain even an average density of gliders, but in the areas where
habitat trees are retained — I still can’t be certain that gliders will
get back to that space to recolonise it in 40 or 50 years’ time, when
the trees have regrown, unless I know more about where the greater
gliders are residing close to that coupe to allow them to get back to
that space. That is —the area of uncertainty is in recovery. The area

445 T.449:40 - T. 450:16 (Dr Smith XXN).
446 T, 450:18-27 (Dr Smith XXN).

47T, 412:15 (Dr Smith XXN).

458 T, 415: 29 (Dr Smith XXN).

4“9 Telstra, [149].

Coupes, by what configuration and by which silvicultural method.*** Dr Smith conceded

Finally, Dr Smith was not familiar with the Department’s survey program.**’” He was not

If the Court finds (contrary to VicForests’ submissions) that VicForests’ forestry
operations in each, some or all of the Logged Glider Coupes or the Scheduled Coupes
pose a threat of serious or irreversible damage to the Greater Glider, and that there is

no, or not considerable, scientific uncertainty about that threat, then the precautionary
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357.

358.

C.2.5.

359.

360.

361.

of uncertainty is not in assessing the immediate short-term impact,
which is a —quite a major loss. **°

If the Court accepts this evidence of Dr Smith, then the second condition precedent is
not satisfied and the precautionary principle has no application. The threat of serious or
irreversible environmental damage would be found to be relatively certain because
(accepting Dr Smith’s evidence) it is possible to establish a causal link between an action

or event and environmental damage.

Such a finding would not preclude appropriate action being taken, but these would be
preventative measures to control or regulate the relatively certain threat of serious or
irreversible environmental damage, rather than precautionary measures which are
appropriate in relation to uncertain threats. Preventative measures could include an
authorised officer issuing a direction or suspension notice under the SFT Act if they form
the view that continuation of a timber harvesting operation would cause imminent

damage to the environment.*!

Alternatively, careful evaluation of management options will be undertaken

It will be recalled that the precautionary principle requires caution, but it does not
mandate inaction, and it will not generally dictate one specific course of action to the
exclusion of others. Further, the precautionary principle should not be used to avoid all

risks.*?

The evidence establishes, as has been set out in section C.2.1.1 above, that VicForests is
moving towards a more adaptive suite of silvicultural practices and the FSC certification
process and that VicForests’ own high conservation values identification and

management process is undergoing change.*”

For the purpose of the FSC Controlled Wood Standard,** there are six categories of
HCVs. Under a previous HCV assessment conducted by VicForests in 2014, VicForests
identified a range of HCVs in eastern FMUs (which include the CH RFA Area),

450 T, 440: 36-44 (Dr Smith XXN).

431 See paragraph 143 above.

432 See Section C.1.1. above.

433 [CB 12.1]; Fifth Paul Affidavit [CB 3.8; paragraph [11] to [15].

434 Fourth Paul Affidavit [CB 3.6; paragraphs [52] to [60]; [71] [CB 3.6.119].

104



including, in respect of category HCV 1,** recovery plans and HCV management plans
for Leadbeater’s Possum and Greater Glider, and recognition of listings provided in the
FFGA and the EPBC Act for an extensive range of fauna, and communities of flora and
fauna.** In respect of the 2019 HCV Document,*’ VicForests is currently updating its
HCV assessment in eastern FMUs (which include the CH RFA Area).*”® Mr Paul’s
evidence was that, based on his knowledge and experience, the likely result of that
process is that the number and scope of identified high conservation values and their

% and the adaptive

elements will increase.*”” That review process remains ongoing,*
silvicultural systems polices remain in development. Any harvesting in the Scheduled
Coupes will occur in accordance with the new adaptive silvicultural systems policies (in

461

whatever form they may ultimately take),*' which will likely involve identification of

and greater protection of HCVs, including Greater Glider and Leadbeater’s Possum.

362. The nature of these developments is evidence on its own of a careful evaluation of
management options, and the undertaking of a sufficiently cautious approach to timber

harvesting in areas identified to contain high conservation values.

363. Further, the undertaking of pre-harvest surveys,** together with the surveys produced
in this proceeding, and the expert reports filed, are all matters which will need to be
considered in any planning of timber harvesting operations in the Scheduled Coupes.**
That consideration itself is a manifestation of the cautiousness required as part of the

careful evaluation of management options.

364. Dr Smith’s adaptive management measures go beyond any requirements of the
precautionary principle in that they effectively seek a zero-risk outcome in respect of the
Greater Glider. Dr Smith accepted as fair comment that the object of his proposed
measures was to achieve removal of the species from the vulnerable species list.*** More

expressly, Dr Smith agreed that his proposed adaptive measures were aimed at reducing

435 Forest areas containing globally, nationally and regionally significant concentrations of biodiversity
e.g. endemism, endangered species, refugia.

456 [CB 12.1; p 18].

47 [CB 12.1].

458 [CB 12.1; p 19]; Fifth Paul Affidavit [CB 3.8; paragraph [13]].
459 Fifth Paul Affidavit [CB 3.8; paragraph [13]].

460 Fifth Paul Affidavit [CB 3.8; paragraph [14]].

41T, 212:29-32; T. 213:21-30 (B. Paul XXN).

462 Section C.2.1.2.

463 See cl 2.2.2.3 of the Code [CB 6.9], 34.

464 T 401:17-35.
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all risks to Greater Glider in the Central Highlands and across its species range.*** As the
cases demonstrate, the precautionary principle does not require the avoidance of all

risks.*¢¢

365. Insofar as the Logged Glider Coupes are concerned, VicForests relies on the evidence
summarised in Table A as to the local biodiversity measures, and landscape biodiversity
protection measures, as well as the net harvested area (compared to the gross area) of
the applicable coupes, as evidence of an appropriate cautious assessment of management

options insofar as those coupes are concerned.

C.2.6. Has there been a failure to apply the precautionary principle in the Logged Coupes?

366. For the reasons set out in section A.1 above, the claimed relief in relation to the Logged
Coupes under the EPBC Act is not available absent a prohibitory injunction having been

granted in relation to the Scheduled Coupes.

367. VicForests relies on Dr Davey’s analysis of the question of any serious or irreversible
threat to Greater Glider as set out in section C.2.3 above, insofar as it is applicable to
the Logged Glider Coupes. Dr Davey’s opinion is that forestry operations undertaken in
the Logged Coupes did not pose a serious or irreversible threat to the Greater Glider,

and thus VicForests’ forestry operations did not breach the precautionary principle.*”

368. In addition, VicForests relies on Dr Davey’s evidence of the relatively limited impact on
Greater Glider arising from VicForests’ forestry operations in the Logged Glider Coupes,

noting in particular that:

(a) VicForests’ forestry operations in the Logged Glider Coupes occurred in a small
proportion of the total area of habitat occupied by Greater Gliders. Mr Paul’s
evidence is that the net area of the Logged Coupes the subject of this proceeding
comprises 0.7% of the CH RFA and 0.01% of the Victorian Forest estate.**® Dr

Smith accepted those figures were correct.*’

465 T 402:27.

466 See section C.1.1 above.

467 First Davey Report [CB 5.1.1; p 139 [276]].
468 [CB 3.8.6].

49 T. 444:10-32 (Dr Smith XXN).
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(b) Dr Davey’s opinion is that the planning and carrying out of forestry operations
in the Logged Coupes has been appropriate for a recently listed vulnerable
species. He considers there has been satisfactory retention of forests through the
Code and the other regulatory instruments to provide suitable habitat for Greater

Glider both currently and in the future.*””

(c) Dr Davey considers that whilst local populations of Greater Glider may be
impacted, those decreases would not result in the overall decrease of the size of
an important population or threaten the viability of the species.*”! If there is no
threat of serious or irreversible threat to a regional or important population, it
cannot be said that there is such a threat to the species across its entire

distribution and range.

(d) Dr Davey considers that forestry operations taken as a whole or as a collective
would not result in the reduction or fragmentation of available habitat for the
Greater Glider to the extent that those operations would be likely to displace a
regional population, result in a long term decline in a regional population or

threaten the viability of the species.*’

(e) Dr Davey considers that the presence of forest in the formal and informal reserve
system and remaining SMZ and GMZ means that areas the subject of past
forestry operations are unlikely to comprise habitat critical for the Greater
Glider. VicForests repeats the observations in section C.2.3.9 above regarding
Dr Smith’s treatment of “critical habitat” and why his opinion in that regard

should be rejected.

(f) Dr Davey’s opinion is that the existing areas of harvesting exclusion are sufficient
to avoid displacement, reduction or substantial limitation of the movement or

dispersal of populations of Greater Glider.*”?

(g) Dr Davey considers that forestry operations in the Logged Coupes have not

modified, destroyed, removed, isolated or decreased the availability or quality of

470 First Davey Report [CB 5.1.1; p 134 [264
471 First Davey Report [CB 5.1.1; p 134 [264
472 First Davey Report [CB 5.1.1; p 134 [264
473 First Davey Report [CB 5.1.1; p 134 [264

i)].
i)].
i) and (iii)].
v)].

—_— e~~~
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369.

D.1.

D.1.1.

370.

371.

372.

D.1.2.

373.

habitat to the extent that would cause the population of Greater Glider to

decline.*”*

(h) Dr Davey considers there has been satisfactory policy and planning systems
implemented in the Central Highlands such that he considers that forestry
operations in the Logged Coupes have not interfered with the recovery of the

Greater Glider.*”

VicForests otherwise refers to its observations regarding the limitations of Dr Smith’s

impact assessment set out in section C.2.3.9 above.

MISCELLANEOUS ALLEGATIONS IN THE LOGGED COUPES
Alleged failure to identify and protect mature Tree Geebung where possible
The pleaded allegation

Paragraph 113B of the 3FASOC concerns an allegation that VicForests failed to comply
with ¢l 2.2.2.4 of the Code.

The particulars of the allegation are that VicForests failed to identify mature Tree
Geebung in Skerry’s Reach coupe and, contrary to cl 4.5 of the Management Procedures,
read with the prescriptions for the Central Highlands FMA in Appendix 3, Table 14,
failed to protect those mature Tree Geebungs from disturbance when logging Skerry’s

Reach coupe where it was possible to do so.

Appendix 3, Table 14 of the Management Standards,*”® provides that in respect of Tree
Geebung (persoonia arborea) the required management action is to protect mature

individuals from disturbance where possible.

Insufficient evidence of a breach of the Management Standards

The evidence of Jake McKenzie is that on 7 February 2018, he sent a report to the

Department (copied to VicForests) regarding the presence of 9 Tree Geebung specimens

474 First Davey Report [CB 5.1.1; p 134 [264(vi)].
475 First Davey Report [CB 5.1.1; p 134 [264(vii)].
476 [CB 6.10].
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374.

375.

376.

377.

378.

in this coupe that he observed on the night of 6-7 February 2018.*”7 Those nine

t,478

specimens are depicted on the map that forms part of that report,*”® and are listed on the

table at page 5 of that report with the GPS coordinates and waypoint identifiers.

Mr McKenzie’s evidence is that he returned to Skerry’s Reach coupe on the evening of
26-27 March 2018 and surveyed a logged part of the coupe.*”” Mr McKenzie’s evidence
is that he observed five damaged Tree Geebungs during this survey.*® It seems —
although it is not entirely clear from the First McKenzie Affidavit— that the five
damaged Tree Geebung comprised two specimens that had been “knocked over” and

» 481

three that “had broken and snapped off limbs and looked like they were dying”.

He sent a report to the Department, which was given a case reference number 2018-
0009.%* The photographs and video of those specimens are contained in annexure JRM-

75 and the five files are marked TTTO1PA to TTT015PA.*%3

The First Mueck Report,** contains a table where he is asked to provide an opinion as
to the specimens the subject of JRM-75.*% His opinion as to the photographs in JRM-
75 makes reference to the file names TTTO1PA to TTTO15PA in the third column.

With respect to all specimens with the exception of TTTO3PA, Mr Mueck is unable to,
or fails to, express an opinion as to the maturity of the specimen.*®® The allegations with

respect to these specimens fails at this threshold level.

In respect of the specimen which Mr Mueck expresses an opinion is a mature shrub
TTTO3PA, Mr Mueck’s opinion is that the video shows some branch damage and

damage to the main trunk.*®’

477 [CB 2.3.72]; First McKenzie Affidavit [CB 2.3; paragraph [234]].

478 [CB 2.3.73; p 10].

47% First McKenzie Affidavit [CB 2.3; paragraph[246]].

480 First McKenzie Affidavit [CB 2.3; paragraph [247]].

481 First McKenzie Affidavit [CB 2.3; paragraph [247]].

42 [CB 2.3.74].

43 [CB 9.38].

44 [CB 4.4.1]

485 Commencing at p 5 of that document.

46 [CB 4.4.1; pp 6-7].

7 The evidence of Tim McBride is that the Department determined after an inspection of the coupe
following receipt of the report from Mr McKenzie that two specimens were removed during landing and
construction of the snig track: McBride Affidavit [CB 3.3; paragraph [87]].
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379.

380.

381.

382.

383.

In cross-examination,®® Mr Paul was taken to an email dated 13 March 2018,*’
regarding the application of the management prescription with respect to Tree Geebung.
Mr Paul’s evidence was that where mature individuals are detected within the
harvestable area (marked coupe boundary) and it is not practicable to include them in
exclusion areas, avoiding any disturbance is in many cases not possible and whilst
mechanical disturbance is avoided where possible, the individuals will almost certainly
be disturbed by fire during regeneration burning.*”® When it was put to Mr Paul that this
was what happened in Skerry’s Reach, Mr Paul’s evidence was that he was not sure and

would need to see the details.*! He was not pressed for those details.

Mr Paul’s evidence was that Tree Geebung specimens are incorporated into other buffers

and boundaries when they are identified and it is possible to do so0.*”*

Mr Mueck offers no opinion that the specimen was damaged during any regeneration
burn. There is no evidence that TTTO3PA was disturbed during forestry operations.

Even if it was, there is no evidence that it was in fact possible to avoid disturbance to

TTTO3PA.

In fact, the evidence establishes that Tree Geebung was appropriately identified and
marked in Skerry’s Reach coupe.*? The audit undertaken by the Department,* referred
to in the email of 13 March 2018 (which Mr Paul was taken to in cross examination),
concluded that Tree Geebung occurrences reported by Mr McKenzie had been well
managed in the coupe, and most of the specimens had largely been protected, with only
one sustaining significant damage. The audit expressed no view as to the maturity of

those specimens.*”

In respect of the specimen which Mr Mueck expresses an opinion is a mature shrub,

there is no evidence that would establish that it was actually possible to retain the

45T, 326:24 (B. Paul XXN).

49 [CB 11.80].

40T, 327: 1-23 (B. Paul XXN).

1T, 328 2(B. Paul XXN).

42T, 327:42-44 (B. Paul XXN).

493 See the coupe marking map for Skerry’s Reach coupe [CB 3.6.98]; McBride Affidavit [CB 3.3;
paragraphs [69] to [78]].

4 [CB 3.3.9].

45 [CB 3.3.9; p 2 “management in field”].

110



384.

D.1.3.

385.

D.2.

D.2.1.

386.

387.

specimen,*® or, in any event, that the disturbance had occurred during the course of

VicForests’ forestry operations in that coupe as opposed to some other cause.*”

It follows that the allegation should be dismissed.

Alternatively, there has been substantial compliance

In the alternative, VicForests submits that there has been substantial compliance with
Appendix 3, Table 14 of the Management Standards (and thus cl 2.2.2.4 of the Code),
such that any irregularity would not remove the benefit of s 38(1) of the EPBC Act.**
Appendix 3, Table 14 of the Management Standards does not impose an absolute
prohibition. The prohibition is conditioned so that it applies “where possible”. This
affords a degree of latitude, no doubt recognising there will be operational constraints

on retention in some circumstances.

Alleged failure to identify and protect Zone 1A habitat in Blue Vein coupe
The pleaded allegation

Paragraph 113C of the 3FASOC concerns an allegation that VicForests failed to comply
with ¢l 2.2.2.4 of the Code.

The particulars of the allegation are that VicForests failed to identify an area of
Leadbeater’s Possum Zone 1A habitat in the Blue Vein coupe and, contrary to cl 4.2 of
the Management Standards,”” failed to follow ¢l 2.1.1.3 of the Management
Procedures,’™ in that it did not apply to the Secretary to the Department to create a
special protection zone that includes the Zone 1A habitat in accordance with Appendix

5 of the Planning Standards prior to commencing logging in the Blue Vein coupe.

46 The evidence of Mr McBride is that the Department determined after an inspection of the coupe
following receipt of the report from Mr McKenzie that two specimens were removed during landing and
construction of the snig track: McBride Affidavit [CB 3.3; paragraph [87]].

47 Indeed, the evidence of Mr McBride is that he observed on uprooted Tree Geebung in this coupe
when he visited on 30 May 2018, but the tree did not have mechanical marks on it consistent with
mechanical disturbance: McBride Affidavit [CB 3.3; paragraph [91]].

498 Separate Question reasons, [208].

49 [CB 6.10; p 36].

S0 [CB 6.10; p 23].
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388.

389.

390.

391.

In the Central Highlands FMA, where evidence of Zone 1A habitat is identified within
areas affected by timber harvesting operations, an SPZ must be created over the area of
Zone 1A habitat where there are more than 10 hollow bearing trees per 3 ha in patches

greater than 3 ha.’"!

The definition of hollow bearing tree in the context of Zone 1A habitat is contained in
the Management Standards and means mature or senescent trees of Ash eucalypt species

containing hollows.’”* The terms “Mature” and “senescent” are also defined.>*

This allegation raises three issues:

(a) whether one tree in the coupe, identified as FE010, has the characteristics that
meet the description of a hollow bearing tree in the context of Zone 1A habitat.
This was disputed by the Respondent by its notice of dispute,’®* however that
document was filed before the applicant filed and served its evidence on this
issue. VicForests now does not dispute (and Mr Paul accepted in cross
examination),’® that FE010 has the characteristics that meet the description of

a hollow bearing tree in the context of Zone 1A habitat;

(b) whether if it is, it should be included in any patch for the purposes of a Zone 1A

habitat assessment; and

(c) whether, if it is not, there still exists a patch for the purposes of Zone 1A.

This allegation turns on the question of what constitutes a “patch” for the purpose of
the prescription. That term is not defined in the Management Procedures or Planning
Standards. For this purpose, the Department has prepared a survey standard (the
Standard).’® The Standard describes the method for identifying a patch for the purposes

of the prescription.

591 Planning Standards [CB. 6.11; p 39].
502 [CB 6.10; p 12].

S03[CB 6.10; pp 12-13 and p 18].

504 1CB 1.10; paragraph [2]].

05T, 331:36 (B. Paul XXN).

506 [CB 3.4.49].
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392. The Standard describes the method as follows: *%7

A. Identifying Leadbeater’s Possum Zone 1A habitat

L. Create a ‘tree map’ using the GPS coordinates for all hollow-bearing

live mature or senescing Mountain Ash, Alpine Ash or Shining Gum trees.

II. Create a closed polygon(s) around the tree location where the
vertices of the polygon coincide with tree locations. Ensure that no side of
the polygon is greater than 100 m and its perimeter is as short as possible.
If a tree is more than 100 m from another tree, then create a new polygon.
Buffer each polygon by ten meters. Each polygon now represents a separate
patch of hollow-bearing trees (Appendix 8 provides an example). Measure

the size of each polygon.

1. Assign polygons to Leadbeater’s Possum Zone 1A habitat if the area
of the polygon is >3 ha and the number of trees inside the polygon is >
(3.3333 x polygon area in ha). For example, if the polygon area = 4 ha and
the number of hollow bearing trees inside the polygon is 24, the polygon is
Leadbeater’s Possum Zone 1A habitat, as 24 > 13/3 (3.3333 x 4).

393. The applicant disputes the Department’s method of determining a “patch” by reference
to there being more than 100 m separating polygons.’®® The applicant’s position is that
there is no requirement that mature or senescent hollow-bearing trees within Zone 1A
habitat be less than 100 m apart.** The applicant alleges that there are no restrictions
in the Code, the Management Procedures or the Planning Standards relating to the
configuration or distance between the trees within Zone 1A.°'® The applicant’s position
is that the Standard cannot operate to alter the terms of the Management Procedures or

Planning Standards insofar as they define Zone 1A habitat.’"!

507 ICB 3.4.49; p 20].

508 See letter from EJA to VicForests dated 15 February 2016 [CB 2.8.99]
509 See letter from EJA to VicForests dated 15 February 2016 [CB 2.8.99]
510 See letter from EJA to VicForests dated 15 February 2016 [CB 2.8.99]; T. 328:41-47 (B. Paul XXN).
511 See letter from EJA to VicForests dated 15 February 2016 [CB 2.8.99].
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D.2.2.

394.

395.

396.

397.

398.

399.

VicForests’ evidence

The timing of this alleged breach is not particularized but it is apparent from the pleading
that it is alleged that VicForests failed to detect the Zone 1A habitat prior to the

commencement of harvesting.

The evidence of Mr Paul is that timber harvesting commenced in this coupe on around
1 February 2017, ceased on about 27 February 2017, and that an area of 2.52 ha has
been harvested.’'* Harvesting has not recommenced in the coupe and the evidence is that
VicForests would now have to give serious consideration to the viability of conducting

any future timber harvesting in this coupe.’"?

The evidence demonstrates that there were a series of surveys and/or investigation for
both Leadbeater’s Possum and Leadbeater’s Possum habitat prior to the commencement

of timber harvesting.’'*

The first survey was conducted by Dr Lindy Lumsden (Section Leader, Wildlife Ecology
at ARI) in January 2016.°" The survey was conducted in accordance with the
Department’s Standard.’'® Dr Lumsden reported that there were 13 large live hollow-
bearing trees, but when the polygons around them were plotted, there were two polygons
(0.6 ha and 1.2 ha in size) as they were separated by just over 100 m, “thus not quite
meeting the criteria for Zone 1A habitat for 3 ha (although had the gap between them

been slightly less the total area would have been > 3 ha)”.’"”

Following this notification, Blue Vein coupe was flagged by VicForests for possible Zone

1A habitat and the information was inputted into VicForests’ electronic records.’®

The second survey occurred on 15 and 16 June 2016.°" The area of potential Zone 1A
habitat in the gross coupe boundary in the Northern half and Western edge of the coupe

was surveyed and 17 mature or senescent live Ash trees were identified in two separate

512 Second Paul Affidavit [CB 3.4; table at paragraph [161]].

513 Second Paul Affidavit [CB 3.4; paragraph [370(f)]].

514 Second Paul Affidavit [CB 3.4; paragraphs [331] to [345], [350]-[353]].
S15[CB 3.4.63].

516 [CB 3.4.49; p 20].

S17[CB 6.4.63].

518 Second Paul Affidavit [CB 3.4; paragraphs [335] to [339]; [CB 3.4.64].
S [CB 3.4.65].
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400.

401.

402.

403.

404.

405.

patches mapped using the Standard.’”® The trees were buffered by 50 m. The gap
between the two polygons was greater than 100 m and, in accordance with the Standard,

those polygons were treated as separate patches.”!

Third party contractors conducted surveys for Leadbeater’s Possum using remote
cameras and bait stations in and around the coupe throughout July 2016.°2 No

Leadbeater’s Possum were detected.’??

Mr Paul gave evidence that before the commencement of timber harvesting operations
in Blue Vein coupe, on 17 January 2017, VicForests undertook a field inspection for
Leadbeater’s Possum habitat as part of VicForests’ practice of coupe marking.’** The
handwritten annotations on the relevant field map depicted the areas of, and features

within, the coupe that were to be excluded from timber harvesting operations.’*’

The operations map dated 27 January 2017,°%¢ depicts the areas in and around Blue Vein
coupe that were excluded from harvesting prior to its commencement. The excluded
areas included a 200 m THEZ in the Northern portion of the coupe, pre-1900 Mountain
Ash in the centre and North of the coupe, a 60 m rainforest buffer and an area of

Leadbeater’s Zone 1A habitat in the Western portion of the coupe.

Harvesting commenced in the coupe on around 1 February 2017.5%7

Following correspondence from Ms Jacobs of EJA to VicForests dated 8 February
2017,5%8 the harvesting operations in this coupe were the subject of two directions given

by Authorised Officers under s 70(1) of the SFT Act.’*

The first direction dated 9 February 2017,%° required VicForests to protect all live and

dead hollow bearing eucalyptus trees and wattle species occurring within the area of

520 [CB 3.6.65].

21 [CB 3.6.65].

522 Treetec Report [CB 2.8.85; p 4].

523 Treetec Report [CB 2.8.85; p 18].

524 Second Paul Affidavit [CB 3.4; paragraph [350]].
525 [CB 2.8.88; p 4].

526 [CB 2.8.85; p 26]

527 Second Paul Affidavit [CB 3.4; paragraph [362]].
28 [CB 2.8.83].

529 [CB 3.4.71; CB 3.4.72]; Second Paul Affidavit [CB 3.4; paragraphs [356] to [360]].
50 [CB 3.7.71 and CB 12 (map)].
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406.

407.

408.

409.

' The area

provisional Leadbeater’s Possum Zone 1B habitat identified on a map.*
demarcated on the map as protected covered the overwhelming majority of the coupe,

and continued into the coupe adjacent to Blue Vein.

On 10 February 2017, the Department directed VicForests to cease harvesting in the

coupe.’*

On 16 February 2017 the Department further directed VicForests to:**

(a) protect and retain all standing, live and dead pre-1900 eucalypt trees within the
coupe, including the “dead stag” trees identified in the report provided by Ms
Jacobs on 8 February 2017;

(b) provide the Department with a revised timber harvesting plan describing how
VicForests would protect and retain all remaining live and dead pre-1900
eucalypt trees during future timber harvesting operations (including regeneration

burning) within the coupe; and

(c) protect all live and dead hollow bearing eucalyptus trees and wattle species
occurring within the area of provisional Leadbeater’s Possum Zone 1B habitat

identified on the map included with the direction.

Both directions indicated that the Department would undertake further field verification

of Ms Jacobs’ report.’**

On 17 February 2017, the Department determined that the lower section of Blue Vein
coupe did not meet Leadbeater’s Possum Zone 1B requirements. Harvesting then
recommenced in the lower section.”®” Harvesting ceased in the coupe on 21 February

2017 following a report of a detection of a Leadbeater’s Possum in the coupe.*** The

1 [CB 3.7.71 and CB 12 (map)].

332 Second Paul Affidavit [CB 3.4 [362].

3 [CB 3.4.72).

534 [CB 3.4.71; p 2 and CB 3.4.72; p 5].

335 Second Paul Affidavit [CB 3.4; paragraph [362]].

336 Second Paul Affidavit [CB 3.4; paragraphs [364] to [365]].
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detection occurred in an area of the edge of the coupe next to the area that had been

harvested prior to the detection.’*’

410. The Department later determined that no Leadbeater’s Possum Zone 1A habitat or Zone

1B habitat was present in the coupe.’*

D.2.3. The area does not constitute a “patch”

411. In MyEnvironment™*® Osborn JA said:

There is also a dispute between the parties as to the word ‘patches’.
I do not accept that patches is simply a synonym for areas. A patch
must be a patch of forest. I do accept, however, that it need not be
regular in configuration. It is an ordinary English word and its
applicability is a question of fact.

412. In his first report, the applicant’s expert, Mr Shepherd,’* drew 10 different

configurations of “patches” using three separate methods.

413. Using method 1, Mr Shepherd identified a single patch incorporating tree FE010 (Patch
1) displayed in Figure 1 of his report.**! Using method 2, Mr Shepherd identified a range
of patches, some of which were linear, contained narrow corridors and did not “facilitate

a Tree Protection Zone”.’* The polygon depicted using method 3 was described as

“linear (not patch-like).”’*

414. It is therefore to be accepted that where a polygon is linear, it is not a “patch”.

415. In his first supplementary report,”** Mr Shepherd drew a polygon which does not
incorporate FE010 but does incorporate the extant Zone 1A and joins trees to the north

of the coupe, which are already marked to be excluded from harvesting.

337 Second Paul Affidavit [CB 3.4; paragraphs [364] to [365]]; [CB 2.3.5; p 5].

338 Second Paul Affidavit [CB 3.4; paragraphs [369]; Fourth Paul Affidavit [CB 3.6.115].
539 At [253].

540 [CB 4.6.1].

541 [CB 4.6.1; p 12].

542 [CB 4.6.1; p 13].

53 [CB 4.6.1; p 15].

544 [CB 4.6.4; p 8].
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416. In his second supplementary report,’* Mr Shepherd drew a polygon incorporating the
extant Zone 1A and FE010 to join the trees in the north of the coupe which are marked

to be excluded from harvesting. In cross-examination, Professor Baker was taken to this

polygon and observed:’*

Well, what appears to be the case in the right-hand panel Mr
Shepherd’s report is that you have a very low density of live mature
trees which means it wouldn’t be zone 1A. And I note that he has
also drawn his boundary to effectively minimise the area which
would effectively inflate the likelihood that it would be zone 1A.

I mean the obvious question is why he took from FE010 straight up
to 952 and not straight across to 954 to make it a proper patch. And
so what he has done there is specifically reduce the area to perimeter
ratio.

That’s what you assume he has done. You don’t actually know that?-
--No. I mean if he drew a straight line from FE10 to 954 you
certainly wouldn’t meet the qualifications for zone 1A, and I don’t
know why he would have turned up instead of to go and make it a
proper circle.

But he certainly found 13 relevant trees in that area that he has
shaded - - -?---It appears to be, but he also seems to have taken the
minimum possible area in terms of doing the assessment, so I would
have thought this is a pretty marginal case for zone 1A.

417. Professor Baker’s opinion was that Mr Shepherd had “done everything he could possibly
do to minimise the area relative to the number of trees”.”*” Professor Baker’s opined
that had the line been drawn directly between FE010 and the tree marked 954 then the
“patch” would certainly go below the Zone 1A threshold, in which case it would be

consistent with his own modelling of the coupe.’*

418. What emerges from the evidence is that unless parameters are in place, a “patch”
assessment is easily manipulated in order to produce a desired result.’* The Standard

has a practical application in the sense that it describes how a patch of Zone 1A habitat

545 [CB 4.6.5; p 8].

546 T, 621: 12-16, 42-45 to T. 622:1-9 (Prof Baker XXN).
47T, 622: 11-13 (Prof Baker XXN).

S48 T, 622. 40(Prof Baker XXN).

S99, 622: 11-41 (Prof Baker XXN).
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419.

420.

421.

D.3.

D.3.1.

422.

is to be identified on the ground. Mr Paul said in cross examination in reference to the

Standard:**°

... you actually can’t apply the management standards on the ground
without some form of interpretation. It’s not possible.

This is a dispute between the applicant and the Department as to how the Department
interprets the prescription by reference to the Standard, and how VicForests applied the

! as required by the Department.*> The Department has

Standard in this case,”
determined there is no patch of Zone 1A habitat in this coupe incorporating FE010 or

otherwise.

Of course, if VicForests had indeed applied to the Secretary to the Department to create
a special protection zone to include the alleged Zone 1A habitat prior to commencing
logging in the Blue Vein coupe (as the applicant alleges VicForests ought to have done),
the Department would have refused such a request because it had formed the view that
no such patch existed. This emphasises the point that the applicant’s real dispute is with

the Department.

VicForests” timber harvesting operations in Blue Vein coupe were the subject of pre-
harvest surveys, two directions under s 70(1) of the SFT Act and a separate investigation
by the regulator. The Department has concluded there has been no breach of the Code.
The weight of the evidence demonstrates that there has been no breach of the Code by
reason of any failure to comply with the Management Procedures. It follows that this

allegation ought to be dismissed.

Alleged failure to identify Leadbeater’s Possum colony
The pleaded allegation

Paragraph 113D of the 3FASOC concerns a further allegation that VicForests failed to
comply with ¢l 2.2.2.4 of the Code.*>

30T, 330:8-9 (B. Paul XXN).
55T, 330: 21-22 (B. Paul XXN).
52T, 331: 5-11 (B. Paul XXN).
533 [CB 6.9; at p 34].

119



423. The particulars of the allegation are that VicForests:

(a) failed to identify a Leadbeater’s Possum colony within the Hairy Hyde coupe;

and

(b) contrary to cl 4.2 of the Management Procedures®* failed to follow cl 2.1.1.3 of
the Management Procedures,’”® in that it did not apply to the Secretary to the
Department to create an SPZ for the colony in accordance with Appendix 5 of

the Planning Standards prior to commencing logging the Hairy Hyde coupe.

424. VicForests has admitted the following facts for the purpose of this proceeding:**

(a) a Leadbeater’s Possum was detected on 2 August 2016 within coupe 345-505-
0006 (Hairy Hyde) at the location marked by a white cross numbered “567” on
the maps at Annexure BTN-5,>7 to the Affidavit of Blake Nisbet affirmed 17
September 2018; and

(b) the Respondent had conducted forestry operations within Hairy Hyde prior to 2
August 2016.

425. The timing of this alleged breach is not particularised but it is apparent from the pleading
that it is alleged that VicForests failed to detect a Leadbeater’s Possum colony prior to

the commencement of harvesting.

D.3.2. Insufficient evidence of a breach of the Management Standards

426. There is no evidence that a Leadbeater’s Possum colony was within Hairy Hyde coupe
before the commencement of harvesting on 31 May 2016.°*® It cannot be said, therefore,
that VicForests failed to follow cl 2.1.1.3 of the Management Standards and Procedures.

This allegation must fail at this threshold level.

554 [CB 6.10; p 35].

555 [CB 6.10; p 23].

556 See notice to admit and notice of dispute at [CB 1.9] and [CB 1.10].

557 |CB 2.4.5].

558 [CB 3.4; p 68]. Mr Paul was asked in cross examination: And it’s the case, isn’t it, that VicForests
had not conducted a survey for Leadbeater’s Possum prior to commencing forestry operations?-- ’'m not
— I’m not certain (T. 332:4-5 (B. Paul XXN)).
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427.

428.

429.

430.

431.

432.

433.

The evidence of Mr Paul is that harvesting was suspended temporarily from 30 June
2016 because of winter and would ordinarily have recommenced in October of that
year.””” It has not recommenced. The area of the coupe that was harvested prior to the
suspension of harvesting on 30 June 2016 is depicted on a map dated 1 July 2016: this

area was visited during the view.’®

Mr Nisbitt (on behalf of WOTCH) notified the Department of the detection of a
Leadbeater’s Possum in Hairy Hyde coupe on 3 August 2016.°°' Harvesting had already
ceased in that coupe on 30 June 2016. The Department verified that detection and

notified VicForests of that verification on 5 August 2016.¢

Following the detection, a 200 m radius THEZ was applied from which timber

harvesting is excluded.

As is depicted on the context map dated 5 August 2016,°%* the THEZ from which timber
harvesting is excluded overlaps the area already harvested in this coupe by a small

margin.

The evidence of Bill Paul is that any future harvesting in this coupe is subject to
VicForests re-running the coupe overlay process to identify new information which may,

in turn, generate requirements for future targeted species surveys.’®*
Mr Paul’s evidence is that VicForests will conduct any future timber harvesting
operations in Hairy Hyde in accordance with the Code, applicable management actions

and management prescriptions.*®’

It follows therefore that this allegation is not established on the evidence.

5% Second Paul Affidavit [CB 3.4; p 147 [374]].
560 ICB 3.4.78].

561 [CB 2.4.2].

562 [CB 3.4.80 and CB 3.4.81]

363 [CB 3.4.82].

564 Second Paul Affidavit [CB 3.4; p 149 [385]].
565 Second Paul Affidavit [CB 3.4; p 149 [385]].
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D.4.

D.4.1.

434.

435.

436.

437.

D.4.2.

438.

Alleged failure to maintain a 20m buffer
The pleaded allegation

In paragraph 113E of the 3FASOC it is alleged that forestry operations in any, some or
all of the logged coupes other than Blue Vein, Hairy Hyde, Tarzan, Rowels, the
Cambarville logged coupes,’*® and Swing High (the 113E coupes) were not in accordance
with ¢l 47 of the CH RFA because VicForests failed to comply, in planning and

conducting those forestry operations, with cl 2.3.1.1 and ¢l 2.5.1.1 of the Code.’*’

The particulars under paragraph 113E make clear that the allegation is that in the 113E
coupes VicForests failed to screen timber harvesting operations and new road alignments

from view with a 20 m vegetation buffer, and thus failed to:

(a) plan and manage timber harvesting for the 113E coupes in accordance with cl

5.3.1.5 of the Management Standards and Procedures;**® and

(b) exclude timber-harvesting operations from the exclusion areas created for the

113E coupes in accordance with ¢l 7.1.2.1(c) of the Management Procedures.**’

The only evidence in support of this allegation is contained in the Third Lincoln
Affidavit.’”® His evidence concerns five Logged Coupes only: Greendale, De Valera,

Professor Xavier, Bullseye and Opposite Fitzies.

The allegation concerning the balance of the 113E coupes®”! must therefore be dismissed
irrespective of whether VicForests’ submissions as to the proper construction of cl

5.3.1.5 of the Management Procedures are accepted.

Proper construction of the landscape vegetation buffer

Clause 5.3.1.5 of the Management Standards and Procedures is contained within section

5.3 titled “Landscape” of chapter 5 “Other values.” The clause follows detailed

366 Bromance and Lovers Lane.

567 [CB 6.9; pp 36 and 42].

568 [CB 6.10; p 43].

569 ICB 6.10; p 53].

570 [CB 2.11].

7! Glenview, Flicka, Guitar Solo, Mont Blanc, Kenya, The Eiger, Ginger Cat, Estate, Skerry’s Reach,
Golden Snitch, Hogsmeade, Houston, Rocketman, Camberwell Junction.
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440.

441.

provisions directed to ensure water quality, river health and soil protection (chapter 3)

and biodiversity (chapter 4).°7

Insofar as the CH FMAs are concerned, the landscape provisions state (with emphasis

added):

5.3.1.1  Central Highlands FMAs
5.3.1.1  Retain all mature trees within 20 m of the Monda Track.
5.3.1.2  Apply a 50 m buffer either side of La La Falls walking track.

5.3.1.3  Apply a 50 m buffer either side of Island Creek walking track and
a 100 m buffer around the Ada tree.

Foreground (0-500 m)

5.3.1.4  Within 500 m of the scenic drives and designated lookouts listed in
table 9 in Appendix 5 [of] the Planning Standards, manage timber
harvesting operations to ensure landscape alterations are
temporary, subtle and not evidence to the casual observer.

5.3.1.5 Screen timber harvesting operations (except selective harvesting

operations) and new road alignments from view. Use a minimum

20 m vegetation buffer with particular emphasis on the sensitive

landscape features listed in table 9 in Appendix 5 [to] the Planning
Standards.

Middleground (500 m — 6.5 km)

5.3.1.6  In the middle ground, between 500 m and 6.5 km, seen from the
features listed in table 9 in Appendix 5 [to] the Planning Standards:

(a) manage timber harvesting operations to ensure landscape
alterations are only subtly apparent within 5 years of the

operation; and

(b) shape, position and time timber harvesting operations and

new roads to minimise their visual impact.

The prescription in question is underlined in the table. Table 9 in Appendix § to the

573

Planning Standards,’” sets out the fixed FMZ rules for landscape management.

On its proper construction, cl 5.3.1.5 requires a minimum 20 m vegetation buffer where

a new coupe or road is within the foreground (0-500m) of, and may be visible from, a

572 [CB 6.10; p 43].
573 [CB 6.11; p 141 ff].
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442.

D.4.3.

443.

444,

445.

44e6.

landscape feature listed in table 9 in Appendix 5 to the Planning Standards, with

particular emphasis on the sensitive landscape features in table 9.

That construction is consistent with surrounding context, in particular cl 5.3.1.6 relating
to the middle ground (500 m — 6.5km), which makes plain that the clause is concerned

with operations as seen from the features listed in table 9.

No evidence of any breach of cl 5.3.1.5

Mr Paul’s evidence in the Fifth Paul Affidavit is that none of Greendale, De Valera,
Bullseye or Opposite Fitzies are within 500 m of scenic drives or designated lookouts in
Table 9 of Appendix 5.°7* The allegation fails in respect of these coupes as the

prescription is not engaged.

The one remaining coupe —Professor Xavier— is located on Warburton—-Woods Point
Road.’” Table 9 in Appendix 5 of the Planning Standards provides that, in respect of
the environs of the Warburton—Woods Point Road, the zoning management action is to
maintain a 50 m SPZ either side of each road and the relevant management action is to

develop and comply with an SMZ plan.

The SMZ plan —prepared by the Department— records that a visual buffer was in place
along the Warburton-Woods Point Road and that a strategic break along the
Warburton-Woods Point Road was constructed during the 2006 fires.*”® The SMZ plan
records that the associated retention of a narrow strip of retained trees was causing
public safety issues because the trees were prone to windthrow. *”” Harvesting of trees

within the SMZ was accordingly permitted where the strategic break existed.’”®

Contrary to the construction seemingly advanced by the applicant,’” cl 5.3.1.5 does not
require a minimum 20 m vegetation buffer to be applied to all timber harvesting

operations. Such a construction:

74 [CB 3.8; p 6 [21]].

575

[

[CB 3.8.3; p 9]
576 [CB 3.8.3; p S1.

[

577 [CB 3.8.3; p 5-6].
578 [CB 3.8.3; p 6].
579 See the Third Lincoln Affidavit [CB 2.11].

124



447.

448.

449.

D.5.

D.5.1.

450.

451.

(a) ignores the sub-heading “Foreground (0-500 m)”;

(b) impermissibly construes the phrase “[u]se a minimum 20 m vegetation buffer”
in isolation from its surrounding text, namely the introductory phrase “[s]creen

timber harvesting operations ... and new road alignments from view”; and

(c) would be inconsistent with surrounding context, namely cl 5.3.1.6.

There is no evidence in the Third Lincoln Affidavit that any of the five coupes Mr Lincoln
visited are within the foreground (0-500 m) of a landscape feature listed in table 9 of
Appendix § to the Planning Standards, and thus fall within the requirements of

vegetation buffer requirements of ¢l 5.3.1.5.

In cross-examination, Mr Paul was asked questions about the use of the 20 m buffers
for Greater Glider to be able to traverse roads.’®® This questioning was misdirected. The
20 m buffer requirement is to provide a visual amenity, not to provide protection to

Greater Glider.”®" The applicant has pleaded it as such.

It follows that the allegations in paragraph 113E must be dismissed in entirety.

Alleged failure to keep 150m gap
The pleaded allegation

In paragraph 113F of the claim it is alleged that forestry operations in any, some or all
of the De Valera coupe, the Ginger Cat coupe, the Greendale coupe, the Professor Xavier
coupe and the Rubicon logged coupes,’® (the 113F coupes) were not in accordance with

cl 47 of the CH RFA because VicForests failed to comply with cl 2.2.2.1 of the Code.

Clause 2.2.2.1 of the Code is a mandatory action contained in a section concerning

conservation of biodiversity. It provides:

380°T.332:15

81T, 332:17 (B. Paul XXN).

382 Defined in paragraphs 9.37-9.40 of the 3FASOC to be Golden Snitch, Hogsmeade, Houston and
Rocketman coupes.
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452.

453.

454.

2.2.2.1 Planning and management of timber harvesting operations must comply
with relevant biodiversity conservation measures specified within the
Management Standards and Procedures.

The particulars under paragraph 113F of the claim make clear that cl 4.1.4.4 of the
Management Standards and Procedures is the ‘relevant biodiversity conservation
measure’ relied on by the applicant. Clause 4.1.4.4 is within chapter 4 ‘Biodiversity’ and
in section 1 ‘Habitat Retention’. To properly construe that ¢l it is necessary to consider

it in its context. Clause 4.1.4 in entirety provides:

4.1.4 Central Highlands FMAs

4.1.4.1  When selecting habitat trees, prioritise hollow-bearing trees
where they are present and trees most likely to develop hollows
in the short-term.

4.1.4.2  Scatter habitat trees across the timber harvesting coupe in mixed-
species forest.

4.1.4.3  Where possible, retain potential hollow-bearing ash eucalypts in
clumps to increase their protection from exposure, windthrow
and fire.

4.1.4.4  No gap between retained vegetation to be greater than 150 m.

4.1.4.5  Retain habitat trees where they can be most easily protected from
damage during harvesting and site preparation treatment.

The phrase “retained vegetation” is not defined. This was accepted by the applicant’s
expert, Mr Mueck.’®® “Habitat tree” is defined in the Management Standards and

Procedures to have the same meaning as in the Code. The Code definition is:

‘habitat tree’ means a tree identified and protected from harvesting
to provide habitat or future habitat for wildlife. A habitat tree may
be living or dead, and often contains hollows that are suitable shelter
and/or nesting sites for animals such as possums and parrots.

Section 4.1.4 only applies to the Central Highlands FMAs. Section 4.1.1, that applies

Statewide and precedes section 4.1.4, provides:

83T, 175:16-35 (Mr Mueck XXN).
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4.1.1

4.1.1.1

4.1.1.2

Statewide

retention requirements.

Retain habitat trees in accordance with the FMA summary
provided in Appendix 3 Table 12 (Habitat tree prescriptions).

Trees in buffers or other exclusion areas that have been extended
beyond minimum required widths can contribute to habitat tree

455. Appendix 3 Table 12 states the following for Central Highlands FMAs:
Forest Type Habitat Tree Requirements Comment
Ash/HEMS*# | All ash eucalypts originating before | Retain at least 1 potential hollow-
1900. At least 40 trees per 10 ha bearing tree where gaps between
for the length of the rotation in ash | retained trees are greater than 150-
forests originating since 1900. metres. Retained trees should be a
mixture of hollow bearing trees
where present and other trees most
likely to develop hollows in the
short term.
Mixed 40+ trees per 10 ha
Species
456. There is no allegation concerning cl 4.1.1.1.
D.5.2. Proper construction of the habitat retention requirement
457. Clause 4.1.4.4 requires VicForests to ensure that there are no gaps greater than 150 m
between retained vegetation and hollow-bearing trees, or potential hollow-bearing trees,
where such trees are present.
458.  The reference to “retained vegetation” in cl 4.1.4.4 of the Management Standards and

Procedures must be understood in light of the localised reference to the Central

Highlands FMAs in Appendix 3 Table 12. In other words, cl 4.1.4.4 should be read

harmoniously with Appendix 3 Table 12: the latter explaining that where gaps between

retained trees (that is, vegetation) are greater than 150 metres, retain at least 1 potential

584 High Elevation Mixed Species.
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459.

hollow-bearing tree (that is, hollow-bearing trees, or other trees most likely to develop

hollows in short term).

Such a construction is consistent with the CH FMP,*®> which is a relevant policy
document that has informed the Management Standards and Procedures.’®® The
“Management Guideline” for tree retention on timber harvesting coupes states (with

emphasis added):

On timber harvesting coupes in the Central Highlands:

. all ash eucalypts originating before 1900 should be retained

. at least 40 trees per 10 hectares should be retained for the length of the rotation in
ash-eucalypt forest originating since 1900, and in all mixed species forests
. retained tree should be a mixture of: - hollow bearing trees (where present)

- other trees most likely to develop
hollows in short term

Distribution of retained trees:

. In mixed species forest retained trees should remain scattered across the timber
harvesting coupe

. Potential hollow-bearing ash eucalypts should be retained in clumps to increase
their protection from exposure, windthrow and fire

. Within 150 m of retained vegetation there is no requirement to retain potential

hollow-bearing trees (although at least 40 trees per 10 hectares should be retained
across the coupe)

. Trees should be retained where they can be most easily protected from damage
during harvesting and site preparation treatment

D.5.3. Insufficient evidence of breach of the 150m gap requirement

460.

461.

The evidence in support of this allegation is contained in the Second Mueck Report.’®’

Mr Mueck’s report does not deal with Ginger Cat coupe.’®® In cross examination, Mr
Paul was asked questions about that coupe by reference to a photograph contained in
the First Smith Report.’®” That photograph was of a small portion of the coupe, and
because of its angle, provides no perspective. Mr Paul did not accept that there was no

retained vegetation in that coupe without actually looking at the coupe,*®® although he

85 ICB 6.15; p 26].

586 Code, [CB 6.9; p 24].

587 [CB 4.8].

88T, 175:21 (Mueck XXN).
5% [CB 4.2.1; p 75].

$90°T, 333:8-9 (B. Paul XXN).
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462.

463.

accepted that he could not see any retained vegetation in the harvested portion of the
coupe depicted in the (limited) photograph.””® The evidence in respect of Ginger Cat
coupe is so limited that the allegation should be dismissed in respect of this coupe at a

threshold level.

Assuming VicForests’ construction is accepted, it is apparent from the Second Mueck
Report that he has misdirected himself as to the true construction of cl 4.1.4.4,.°°> For
example, although Mr Mueck recognises that trees have been retained in the coupes,’?
he does not consider those trees to be retained vegetation within the meaning of cl
4.1.4.4, nor does he know whether there are (or were) any hollow-bearing trees, or
potentially hollow-bearing trees, in the coupes.’** He did not perform any site inspection

t.595

of the coupes the subject of his repor Mr Mueck acknowledged his own

interpretation of cl 4.1.4.4 led to an impractical application of the rule.’”®

In that event, there is no evidence supporting a finding that VicForests’ has breached cl
4.1.4.4 in any of the alleged coupes because there is no evidence that there are gaps
greater than 150 m between retained vegetation and hollow-bearing or potential hollow-
bearing trees that were or are present in any of the coupes. All of the coupes the subject
of the allegation contained 1939 regrowth,’”” and predominantly Mountain Ash or
Alpine Ash.””® This type of regrowth forest generally contains only low numbers of
mature and senescent trees.””” In other areas of the Central Highlands, particularly in the
mixed-species forests in the east of the planning area, hollow-bearing trees are more

abundant, and in those areas retained trees will be a mixture of existing and potential

91T, 333:20 (B. Paul XXN).

92T, 177:45 — T 178:3 (Mueck XXN).

593 Second Mueck Report, [CB 4.8, at paragraph [23]]; T. 177: 43 (Mueck XXN).

5947, 178:12 (Mueck XXN).

59T, 178:9 (Mueck XXN).

596 T, 178:15-20 (Mueck XXN).

597 See [CB 7.20.3¢] [CB 8.18; p 3] [CB 11.104; p 3] [CB 8.20; p 3] and [CB 8.21; p 3] (Rubicon
coupes: Golden Smith, Hogsmeade, Houston, Rocketman); [CB 7.21.3¢] and [CB 8.22; p 2] (De
Valera); [CB 7.17.3¢| and [CB 8.16; p 2], (Greendale); [CB 7.14.3¢] and [CB 8.26; p 3] (Professor
Xavier); [CB 7.6.3¢] and [CB 8.5; p 2], (Ginger Cat).

%8 [CB 8.5 p 2] (Ginger Cat coupe plan); [CB 8.16 p 2]; (Greendale coupe plan); [CB 8.18; p 3] (Golden
Snitch coupe plan); [CB 11.104 p 3] (Hogsmeade coupe plan); [CB 8.20 p 3] (Houston coupe plan);
[CB 8.21; p 3] (Rocketman coupe plan); [CB 8.22; p 2] (De Valera coupe plan); [CB 8.26 p 3]
(Professor Xavier coupe plan).

9 CH FMP [CB 6.15; p 25].
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464.

E.1.

465.

466.

E.1.1.

hollow-bearing trees.®® The forest age and type in the coupes the subject of this

allegation means it was unlikely to have actual or potential hollow-bearing trees.

For the above reasons this aspect of the claim must be dismissed.

SIGNIFICANT IMPACT
The construction of “significant impact” within the meaning of s 18 of the EPBC Act

Section 18 of the EPBC Act operates on an action that has, or will have, or is likely to
have a significant impact on a listed threatened species. In this case, it is the undertaking

of the forestry operation that is the relevant action.

Because of the connection between forestry operations (for the purposes of the s 38
analysis) and actions (for the purposes of the s 18 analysis), and in particular with respect
to the allegation that forestry operations in each of, some of, or all of the coupes the
subject of the proceeding will have a significant impact, it is necessary to briefly outline

the applicant’s pleaded case.

The applicant’s pleaded case as to “significant impact”

E.1.1.1.Greater Glider

467.

468.

Paragraphs 9 and 10 of the 3FASOC ! list the coupes the subject of this proceeding

under headings which were referred to in the course of the trial as “coupe groups”.

At paragraphs 32 to 39D of the 3FASOC, the applicant alleges that forestry operations
in each of a number of named Logged Coupes have had, are having or are likely to have,
a significant impact on the Greater Glider. In respect of the Mount Despair coupes, the
Ada Tree coupes and the Cambarville coupes, it is pleaded that forestry operations in
one or both coupes have had, are having or are likely to have a significant impact.®*
The different terminology in this plea is explained by the fact that each coupe group

comprises two individual coupes.

€0 CH FMP [CB 6.15; p 26].
1 [CB 11.A].
602 Paragraphs 32, 35 and 39A of the 3FASOC [CB 11.A].
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469.

470.

471.

472.

473.

474.

Nevertheless, the allegations in these paragraphs are coupe specific, and therefore require
the Court to consider the question of significant impact on the Greater Glider in respect

of forestry operations in each individual coupe the subject of that allegation.

At paragraph 40 of the 3FASOC, the applicant alleges that forestry operations in some
or all of Logged Coupes 9.5, 9.6, 9.12, 9.13, 9.17, 9.20, 9.26, 9.30, 9.32, 9.33, 9.35
and 9.36 (defined as the Logged Glider Coupes) have had, are having or are likely to

have, a significant impact on the Greater Glider.

This allegation requires the Court to consider the question of significant impact on the
Greater Glider in respect of forestry operations in some or all of the Logged Glider
Coupes. However, in order to assess whether a forestry operation is in fact having a
significant impact on some or all Logged Coupes, the Court is required to conduct a
coupe by coupe analysis. This is the same task the Court is required to undertake with

respect to the allegations in paragraphs 32 to 39D.

In relation to the Scheduled Coupes, the applicant alleges at paragraphs 73 to 104 of the
3FASOC that forestry operations in each of Scheduled Coupes 10.1 to 10.36 and 10.38
to 10.40 are likely to have a significant impact on the Greater Glider. These allegations

are made at an individual coupe level.

By paragraph 105, the applicant alleges that forestry operations in some or all of the
Scheduled Coupes are likely to have a significant impact on the Greater Glider. This
allegation is repeated in paragraph 105D. Again, this requires the Court to consider the
forestry operation on a coupe-by-coupe basis, because to determine whether the forestry
operations in some or all of the coupes will have a significant impact, it is necessary to

consider all of them.

The particulars of the alleged significant impact on the Greater Glider are contained in
paragraphs 32, 73 and 105D. The particulars of the alleged significant impact are as

follows:

There is a real chance that forestry operations ...have had, are or are
likely to

(a) lead to a long-term decrease in the size of an important
population of Greater Glider;
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475.

(b) reduce the area of occupancy of an important population of
Greater Glider;

(c) fragment an important population of Greater Glider into two or
more populations;

(d) adversely affect habitat critical to the survival of the Greater

Glider;

(e) disrupt the breeding cycle of an important population of Greater
Gliders;

(f) modify, destroy, remove, isolate, or decrease the availability or
quality of habitat to the extent that the Greater Glider is likely to
decline;

(g) interfere substantially with the recovery of the Greater Glider;
have an impact that is important, notable or of consequence for the
Greater Glider, having regard to its context and intensity, and the
sensitivity, value and quality of the environment being impacted.

These particulars mirror the significant impact criteria in respect of vulnerable species

set out in the Guidelines.®®® The status of this document is addressed below.

E.1.1.2.Leadbeater’s Possum

476.

477.

478.

479.

At paragraphs 22 to 23, 26, 28 and 29A to 29B of the 3FASOC,** the applicant alleges
that forestry operations in Logged Coupes 9.12, 9.16 to 9.21, 9.25, 9.31, 9.35, 9.36 and
9.37 to 9.40 have had, are having or are likely to have a significant impact on the

Leadbeater’s Possum.

At paragraph 24, the applicant alleges that forestry operations in one or both of Logged
Coupes 9.17 and 9.18 have had, are having or are likely to have a significant impact on

the Leadbeater’s Possum.

At paragraphs 25 and 29C, the applicant alleges that forestry operations in each of the
Starlings Gap Logged Coupes and the Rubicon Logged Coupes have had, are having or

are likely to have a significant impact on the Leadbeater’s Possum.

In paragraph 30 of the 3FASOC, the applicant alleges that forestry operations in some
or all of Logged Coupes 9.12, 9.16 to 9.21, 9.25, 9.31, 9.35, 9.36 and 9.37 to 9.40

(defined as the Logged Leadbeater’s Possum Coupes) have had, are having, or are likely

503 [CB 4.2.2.14].
504 [CB 11.A].
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480.

481.

482.

to have a significant impact on the Leadbeater’s Possum. The allegation is repeated in

paragraph 105B.

Insofar as the Scheduled Coupes are concerned, the applicant alleges at paragraphs 42
to 52 and 59 to 70B that forestry operations in each of Scheduled Coupes 10.1 to 10.8,
10.11 t0 10.13, 10.22 to 10.31, 10.34 and 10.32A are likely to have a significant impact
on the Leadbeater’s Possum. This is an individual coupe allegation of the type discussed

above.

At paragraph 71 of the 3FASOC, the applicant alleges that forestry operations in some
or all of the Scheduled Coupes 10.1 to 10.8, 10.11 to 10.16, 10.8 to 10.20, 10.22 to
10.31, 10.34 and 10.32A (defined as the Scheduled Leadbeater’s Possum Coupes) are
likely to have a significant impact on the Leadbeater’s Possum. This allegation is repeated

at paragraph 105B. This is a global allegation of the type discussed above.

The particulars of the alleged significant impact (in respect of the Logged Leadbeater’s
Possum Coupes, the Scheduled Leadbeater’s Possum Coupes and in respect of the coupes
individually and cumulatively) are set out in paragraphs 22, 42, 71 and 105B. The

particulars of the alleged significant impact are:

There is a real chance that forestry operations ...have had, are or are
likely to:

(a) lead to a long-term decrease in the size of the population of the
Leadbeater’s Possum;

(b) reduce the area of occupancy of the Leadbeater’s Possum;

(c) fragment an existing population of Leadbeater’s Possum into two
or more populations;

(d) adversely affect habitat critical to the survival of the Leadbeater’s
Possum;

(e) disrupt the breeding cycle of Leadbeater’s Possums;

(f) modify, destroy, remove, isolate, or decrease the availability or
quality of habitat to the extent that the Leadbeater’s Possum is likely
to decline;

(g) interfere with the recovery of the Leadbeater’s Possum;

(h) have an impact that is important, notable or of consequence for
the Leadbeater’s Possum having regard to its context and intensity,
and the sensitivity, value and quality of the environment being
impacted.
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483.

These particulars mirror the significant impact criteria in respect of critically endangered

and endangered species set out in the Guidelines.

E.1.1.3.“Coupe groups”

484.

485.

486.

One issue that emerged in the running of the trial was the question of “coupe groups”
and whether the concept of an action applies to forestry operations in a group of coupes
and,*” consequently, whether the question of significant impact can be addressed at
“coupe group” level.®® Because of the manner in which this issue emerged during the
course of the trial and the fact that the applicant has not clearly articulated its position,
VicForests will substantively respond to this issue in its reply submissions. However, it

makes the following observations.

The concept of “coupe group” is amorphous and fluid on the pleadings, in the sense that
there are no particulars provided of which group or combination of coupe groups are to
be assessed. This is particularly so with respect to the Scheduled Coupes where the
allegations in paragraphs 73 to 104 are made at an individual coupe level. The concept

of “coupe group” was said to be encompassed by the phrase “some or all coupes”.*””

The lack of clear articulation and particularisation of what is described as the “coupe
group” level is unsatisfactory because the concept of “coupe groups” only emerged
during the running of the trial. It is not known by VicForests (or this Court) which
coupes form part of a particular coupe group at any point in time, and therefore whether
the concept of an action for the purposes of s 18 of the EPBC Act applies to forestry
operations in a coupe group. There are any number of combinations of coupes that could
constitute a “coupe group” and the question of significant impact would have to be
assessed by reference to an equally great number of combinations of lay and expert
evidence. As was made clear recently by the Full Court in Oztech Pty Ltd v Public

Trustee of Queensland:*"

[29] The sole objective of a pleading is to clearly identify matters in
dispute and difference by and between the parties to the
dispute. This objective necessarily involves expressing the factual
basis of each claim or defence. It is necessary that the legal elements

05T, 797:14-33 (Howe address).

606 T, 804: 1-17 (Howe address).

07T, 73: 13-18 (Delany address); T. 747:3-15 (Watson address).

608 12019] FCAFC 102, at [29] to [32] (Middleton, Perram and Anastassiou JJ).
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of each cause of action or defence are expressed by reference to
allegations of fact required to establish each element. It is not
necessary to plead the legal conclusions that follow from the facts,
but it is often convenient to do so. These are trite propositions but
nevertheless vital to ensuring that the pleading serves its purpose.

[30] There should be no doubt about whether any particular cause
of action is relied upon. At a minimum, the pleading should be
pellucidly clear about the causes of action, or claims, relied upon by
the applicant, including any claims made upon an alternative
hypothesis. The explicit clarity with which a claim is expressed
should ensure that there be no need for the opposite party to closely
scrutinise the pleading in a process of textual construction to
determine whether a particular fact is relied upon, or the purpose for
which it is alleged, much less to decide whether a particular cause of
action is raised. The same basic requirement applies to any defence
raised in answer to a claim.

[31] Clarity in pleading is by no means an unattainable objective,
even in the most complex litigation. Often the elements of a cause
of action require careful and precise identification to ensure that the
relevant integer is properly characterised having regard to the
context in which the claim arose. The pleading should always be a
bespoke articulation of the dispute between the parties, even though
the warp and the weft of its fabric may be the same as other claims
based upon the same, or a similar, cause of action.

[32] There are occasions when such definition can be difficult and
may require reference to technical or scientific material, including
cases where the material requires specialist explanation by reference
to expert evidence to be given at trial. In some instances, the
contended facts may be asserted based upon inferences to be distilled
from a web of other facts. In other instances it may be necessary to
define an implicit representation drawn from the contextual
background against which express statements were made or from
the failure to make an express statement contrary to the apparent
common assumption of the parties. While the limits of text may in
some cases impose linguistic limitations beyond a certain level, such
linguistic limitations would not generally present any obstacle to
expressing the substantive causes of action with sufficient clarity to
ensure that the parties are able to reach a shared understanding of
the issues in the dispute.

E.1.2. The proper construction of “impact” and “significant impact”

487.

Part 3 of the EPBC Act prohibits “actions” that have, or are likely to have, a significant
impact on a matter of national environmental significance, unless the person taking the
relevant action has obtained an approval or is otherwise exempted from obtaining such
an approval. Although the term “matters of national environmental significance” is not
defined in the EPBC Act, matters of national environmental significance presently are:
World Heritage properties, National Heritage properties, Ramsar wetlands of

international importance, nationally threatened species and communities, migratory
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species protected under international agreements, nuclear actions and

the

Commonwealth marine area.®” New matters of national environmental significance are

able to be prescribed by regulation under s 25 of the EPBC Act.

488. Sections 18 and 18AA of the EPBC Act are located in Subdivision C of Part 3 and relate

to actions with significant impact on nationally listed threatened species.

489. Relevantly for the Greater Glider, s 18(4) provides:

(4)

Vulnerable species
A person must not take an action that:

(a) has or will have a significant impact on a listed threatened species
included in the vulnerable category; or

(b) is likely to have a significant impact on a listed threatened species
included in the vulnerable category.

Civil penalty:

(a) for an individual—5,000 penalty units;
(b) for a body corporate—50,000 penalty units.

490. For the Leadbeater’s Possum, section 18(2) provides:

(2)

Critically endangered species
A person must not take an action that:

(a) has or will have a significant impact on a listed threatened species
included in the critically endangered category; or

(b) is likely to have a significant impact on a listed threatened species
included in the critically endangered category.

Civil penalty:

(a) for an individual—5,000 penalty units;
(b) for a body corporate—50,000 penalty units.

09 EPBC Act, Part 3, Subdivision C.
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491.

492.

493.

494.

495.

496.

497.

The identification of the relevant “action” is a separate and anterior stage to the

assessment of significant impact.

The term “action” is defined in part in s 523(1) of the EPBC Act to include inter alia a

project, a development, an undertaking, and an activity or series of activities.

For the purpose of the s 18 analysis, the applicant relies on ¢l (c) of the definition of
“forestry operations” in the CH RFA, being the harvesting of Forest Products. In respect
of the Scheduled Coupes, this is a different “forestry operation” which is alleged to have
led to the loss of exemption under s 38(1). For the reasons explained above, on a proper
construction of ss 18 and 38(1), any loss of exemption must be limited to the conduct of

the particular forestry operation (the action) which is not in accordance with an RFA.

Sections 18 and s 38(1) are coextensive; the ambit of the enquiry at the significant impact
stage is only so wide as that permitted by reason of the loss of exemption pursuant to s
38(1). VicForests’ admission that forestry operations in each of, and in some or all of,
the Logged Coupes and the Scheduled Coupes are an “action”,’!® must be seen in that
context. That is, it is no more than an admission that a forestry operation(s) in each

individual Logged Coupe or Scheduled Coupes, or some of the individual coupes, or all

of the individual coupes is an individual action for the purposes of the EPBC Act.

As noted above in respect of the Scheduled Coupes, it is difficult to identify the requisite
“forestry operation” in respect of each of the Scheduled Coupes and, consequently, it is
difficult to identify the relevant “action” in each of the Scheduled Coupes against which

any significant impact is to be assessed.

Although the issue does not squarely arise because the applicant does not rely on the
preparation and publication of the TRP in respect of any breach of s 18 of the EPBC
Act, it is to be doubted that such conduct constitutes an “action” within the meaning of

s 523 having regard to the broader context of the EPBC Act.

The preparation, approval and publication of the TRP under Part 5 of the SFT Act is in
the nature of government decision making regarding the 2-3 year rolling availability for

harvesting and selling of timber resources vested in VicForests, together with associated

610 Paragraphs 17, 17A, 41 and 41A of the defence to the 2FASOC [CB 1.14].
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management activities.!! It is in the nature of a designation of the coupes which may (or
may not) be harvested within the period that the TRP is operational, subject to the
provisions of Part § of the SFT Act. The TRP, by identifying a silvicultural method and

nominated period of harvest adjusts the use to which those coupes can be put.

498. The report of the Senate Committee which considered the EPBC Bill®!* noted that whilst
the definition in cl 523 (later, s 523) was not exclusive, it provided a clear indication of
what was meant by the term. Like the rezoning proposal in Esposito v
Commonwealth,*" and the proposed designation and implementation of conditions in
Secretary, Department of Primary Industries, Parks, Water and Environment v

614

Tasmanian Aboriginal Centre Inc,*'* the preparation, approval and publication of the

TRP is a regulatory function or government decision and not an action within the

meaning of s 523 of the EPBC Act.

E.1.2.1.The impact of the forestry operations in some or all of the Logged Coupes and
Scheduled Coupes

499. The term “impact” is defined in s 527E of the EPBC Act:

527E  Meaning of impact

(1) For the purposes of this Act, an event or circumstance is an impact
of an action taken by a person if:

(a) the event or circumstance is a direct consequence of the
action; or

(b)  for an event or circumstance that is an indirect consequence of
the action—subject to subsection (2), the action is a
substantial cause of that event or circumstance.

(2) For the purposes of paragraph (1)(b), if:

(a) a person (the primary person) takes an action (the primary
action); and

¢ TRP [CB 6.8A; p 3].

612 Report on Environment Protection and Biodiversity Conservation Bill 1998 and Environment
Reform (Consequential Provisions) Bill 1998, at [6.48] available at:
https://www.aph.gov.au/Parliamentary Business/Committees/Senate/Environment and Communication
s/Completed inquiries/1999-02/bio/report/contents (accessed 22 July 2019).

613(2015) 235 FCR 1.

614 (2016) 244 FCR 21.
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500.

501.

(b) as a consequence of the primary action, another person (the
secondary person) takes another action (the secondary action);
and

(c) the secondary action is not taken at the direction or request of
the primary person; and

(d) an event or circumstance is a consequence of the secondary
action;

then that event or circumstance is an impact of the primary action
only if:

(e)  the primary action facilitates, to a major extent, the secondary
action; and

(f)  the secondary action is:
(i)  within the contemplation of the primary person; or

(i) a reasonably foreseeable consequence of the primary
action; and

(g) the event or circumstance is:
(i)  within the contemplation of the primary person; or

(ii) a reasonably foreseeable consequence of the secondary
action.

It is clear from the text of the section that only an “event” or “circumstance” may be an
impact of an “action”. The event or circumstance that might be an impact is divided into
two kinds: direct and indirect consequences of an action. In this case, the question
becomes what are the direct and indirect consequences (by way of events or
circumstances) that follow from the “action” of an RFA forestry operation in the Logged

Coupes and the Scheduled Coupes?

Whilst it is not apparent from the 3FASOC whether it is alleged that the pleaded impacts
are direct or indirect consequences, the authorities suggest that for an event or
circumstance to be an indirect consequence of an action, it must be demonstrated that
the action is a “substantial cause” of that event or circumstance (s S28E(1)(b)) and the

criteria prescribed by s 527E(2)).°" In these circumstances, the applicant must be taken

615 Tarkine National Coalition Incorporated v Minister for the Environment (2014) 202 LGERA 244, at
[86] (Tracey J); Tarkine National Coalition Inc v Minister for the Environment (2015) 233 FCR 254, at
[36] to [43] (Jessup ], with whom Kenny and Middleton JJ agreed); Australian Conservation
Foundation Incorporated v Minister for the Environment (2016) 251 FCR 308, at [157] (Griffiths ])
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to allege that the pleaded impacts in paragraphs 22, 42, 71 and 105B (for Leadbeater’s
Possum) and 32, 73 and 105D (for Greater Glider) are direct impacts. That is because,
as alleged, there is no intermediate or interposed conduct or activity occurring between
the forestry operations as a whole and the alleged event or circumstances constituting
the impact.®’® The applicant must therefore establish that the pleaded impacts in
paragraphs 22, 42, 71 and 105B (for Leadbeater’s Possum) and 32, 73 and 105D (for
Greater Glider) are each a direct consequence of the forestry operations in each of the
Logged Glider Coupes, the Logged Leadbeater’s Possum Coupes, the Scheduled

Leadbeater’s Possum Coupes and the Scheduled Coupes.

502. On balance, it would appear that a series of separate forestry operations (within the
meaning of ¢l (c) of the definition in the CH RFA) may constitute an action for the
purpose of s 523, those forestry operation(s) constituting an undertaking or a series of

activities within the meaning of s 523 (c) or (d).®"”

E.1.3. Impact must be “significant” and operate on the listed threatened species as whole

503. The term “significant” is not defined in the EPBC Act. The authorities suggest that it
should be interpreted as meaning “important, notable, or of consequence having regard
to its context or intensity”.°"® The word “significant” operates as a limitation to exclude
impacts which are minor or unlikely on a listed threatened species.®” In Northern Inland

Council for the Environment Inc v Minister for the Environment, Cowdroy ] accepted

(appeal and application for review dismissed in Australian Conservation Foundation Incorporated v
Minister for the Environment and Energy (2017) 251 FCR 359).

616 See Tasmanian Aboriginal Centre Incorporated v Secretary, Department of Primary Industries,
Parks, Water and Environment (No 2) (2016) 215 LGERA 1, at [230] (Mortimer J). Her Honour’s
characterisation of the direct and indirect impacts was not disrupted on appeal: Secretary, Department
of Primary Industries, Parks, Water and Environment v Tasmanian Aboriginal Centre Incorporated
(2016) 244 FCR 21.

17 Brown v Forestry Tasmania (No 4) (2006) 157 FCR 1, [163] (Marshall J).

18 Booth v Bosworth (2001) 114 FCR 39, [99] (Branson J]); Minister for the Environment ¢& Heritage v
Greentree (No 2) (2004) 138 FCR 198, [191]-[198] (Sackville J); Krajniw v Brisbane City Council (No
2)[2011] FCA 563, [10] (Dowsett ]J); Northern Inland Council for the Environment Inc v Minister for
the Environment (2013) 218 FCR 491, [91]-[92] (Cowdroy ]); Buzzacott v Minister for Sustainability,
Environment, Water, Population and Communities (2013) 215 FCR 301, [215] (Gilmour, Foster and
Barker JJ).

1 Krajniw v Brisbane City Council (No 2) [2011] FCA 563, [10] (Dowsett J); Northern Inland Council
for the Environment Inc v Minister for the Environment (2013) 218 FCR 491, [91]-[92], [118]
(Cowdroy ]); Tasmanian Aboriginal Centre Incorporated v Secretary, Department of Primary
Industries, Parks, Water and Environment (No 2) (2016) 215 LGERA 1, [240].
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the parties’ construction of “likely” as meaning “a real or not remote chance or

» 620

possibility”.

504. The extent of the evidence required in considering significant impact on species will

1

depend upon the circumstances of each case,*”! including the characteristics and

circumstances surrounding a specific action, site or species.®**

505. The question of significant impact is ultimately a question of fact as to whether any past
or future proposed action has had or will have a significant impact on the listed
threatened species included in the vulnerable category or critically endangered

3

category.®”® The outcome of that enquiry in part turns on what is meant by “listed

threatened species included in the vulnerable category or critically endangered category™.

506. Part 13, Division 1, Subdivision A of the EPBC Act sets out the process of listing
threatened species. Section 178(1) of the EPBC Act provides that the Minister must, by
legislative instrument, establish a list of threatened species divided into categories which
include critically endangered and vulnerable. A native species is eligible to be included
in the critically endangered category at a particular time if, at that time, it is facing an
extremely high risk of extinction in the wild in the immediate future, as determined in
accordance with the prescribed criteria.®”* A native species®” is eligible to be included
in the vulnerable category at a particular time if, at that time, it is not critically
endangered or endangered and it is facing a high risk of extinction in the wild in the

medium-term future, as determined in accordance with the prescribed criteria.®*

620 (2013) 218 FCR 491, [91].

21 Northern Inland Council for the Environment Inc v Minister for the Environment (2013) 218 FCR
491, [119] (Cowdroy J).

622 Report on Environment Protection and Biodiversity Conservation Bill 1998 and Environment
Reform (Consequential Provisions) Bill 1998, [6.56] available at:
https://www.aph.gov.au/Parliamentary Business/Committees/Senate/Environment and Communication
s/Completed inquiries/1999-02/bio/report/contents (accessed 23 July 2019).

623 Minister for the Environment ¢& Heritage v Greentree (No 2) 138 FCR 198, [192] (Sackville J).

624 Section 179(3).

62 The term “native species” is defined in s 528 of the EPBC Act as a species that is indigenous to
Australia or an external Territory, indigenous to the seabed of the coastal sea of Australia or an external
Territory, indigenous to the continental shelf, indigenous to the exclusive economic zone, or were
present in Australia or an external territory before 1400. The definition also includes members of
species which periodically or occasionally visit Australia or an external territory.

626 Section 179(5).
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507.  Each of the species Petauroides Volans (Greater Glider) and Gymnobelideus leadbeateri

(Leadbeater’s Possum) are native species that are listed threatened species. The listing

of the Petauroides Volans (Greater Glider) and Gymmnobelideus leadbeateri (Leadbeater’s

Possum) as threatened species triggers, amongst other matters, the operation of Part 3

of the EPBC Act (of which s 18 forms part), which relate to matters of national

environmental significance. It is the listed threatened species to which s 18 is directed.

508. The Explanatory Memorandum to the Enviromment Protection and Biodiversity

Conservation Bill 1999,°*” made clear that s 18 was not intended to regulate all actions

affecting members of a species or community.

60 Not all actions affecting a nationally threatened species or
community will have, or are likely to have, a significant impact on
that species or community. For example, approval will not be
required for some actions which, if carried out on Commonwealth
land, would require a permit under Chapter 5 of this Act — injury or
death to one member of a species will, except in the case of the most
endangered species, not have a significant impact on the species.
This clause therefore does not regulate all actions affecting members
of a species or community. In order to discharge Australia’s
international responsibilities, including obligations under the
Convention on Biological Diversity, this clause regulates those
activities that will, or are likely to, have a significant impact on
nationally threatened species or communities.

62 In determining whether an action will have a significant
impact on a species or community it is necessary to take into account
the environment in which the action is to be taken, including other
threats or pressures on the species. However, an action carried out
by an individual which is not likely to have a significant impact on a
threatened species or community will not require approval, even if
the overall impact of a large number of individuals independently
carrying out actions of the same kind may have a significant impact
on the species or community. The cumulative impact of independent
action by different persons, all of which are below the significant
impact threshold, are primarily to be addressed through State
planning and land management legislation, and recovery plans. Such
actions will not require approval under this Act (although they may
be addressed in bilateral agreements).

509. In Northern Inland Council for the Environment Inc v Minister for the Environment,

Cowdroy ] accepted that in proving significant impact, it was necessary for the

627 Which is the version that took into account amendments made by the Senate to the Bill as

introduced.
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511.

512.

significant impact to be on the species as a whole and it was not sufficient to show the
likelihood of a significant impact on plants of that species in one location or area (unless

the species is only in one location or area).®*

In support of that proposition, his Honour considered the decision of Branson J in Booth
v Boswell,**” and, in particular Branson J’s consideration of the phrase “significant

impact” and the evidence relied on by the parties in that case.

Booth v Boswell concerned injuries to, and deaths of, large numbers of Spectacled Flying
Foxes, due to the installation and operation of an electric grid protecting a crop of
lychees on a farm. The question before Branson ] was whether the operation of the grid
constituted a significant impact on the world heritage values of a declared World
Heritage property under s 12 of the EPBC Act.®*® The farm was in the vicinity of the
Wet Tropics Heritage Area, which was a property included in the World Heritage List,
and was a declared World Heritage property pursuant to s 13 of the EPBC Act. In that
case the applicant claimed that the Spectacled Flying Foxes were resident in, and
contributed in part to, the biodiversity of, the Wet Tropics World Heritage Area,**! and
their injury and death due to the operation of the grid constituted a significant impact

on that area.

Branson ] found that the continued operation of the grid was likely to have a significant
impact on the world heritage values of the Wet Tropics World Heritage area.®** In doing
so, her Honour considered the impact of the deaths of the Spectacled Flying Fox from
the grid had on the population of the Spectacled Flying Fox in Australia as a whole.®**
Her Honour found that that it was more likely than not that the total number of

Spectacled Flying Foxes killed as a result of the grid during the 2000-2001 lychee season

628 (2013) 218 FCR 491, [113], [119]. That case concerned the meaning of the phrase “significant
impact” as it occurs in s 139 of the EPBC Act. Section 139 relates to approvals for the taking of an
action for the purpose of ss 18 and 18A of the EPBC Act. Here, the question of approval for the taking
of an action does not arrive, however, it is submitted His Honour’s comments are apposite given this
case concerns the meaning of the term “significant impact” in the context of ss 18 and 18A of the EPBC
Act. Such was acknowledged by Cowdrey J: [118].

€9 (2001) 114 FCR 39.

630 That section is in the same form as was considered by her Honour in 2001, with the exception that
the word “section” in s 12(4), read “Act” in the version considered in that case: see Environment and
Heritage Legislation Amendment Act (No. 1) 2003.

$1(2001) 114 FCR 39, [18]-[19].

632(2001) 114 FCR 39, [106]-[107].

63 (2001) 114 FCR 39, p S1 ff.
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514.

was 18,000; with the number of female Spectacled Flying Foxes killed during that same
period in the range of 9,900 to 10,800 due to the particular birth and lactation season
and breeding cycle for the species.®** This assessment was based on evidence regarding
the approximate number of deaths of the Spectacled Flying Fox on each night during the
lychee season, and the approximate length of the lychee season.®** Her Honour had
regard to what was described as the “vacuum effect”,**® or “source-sink dispersal”,
where the grid created a vacant area as Spectacled Flying Foxes were killed off, which
would be filled by more Spectacled Flying Foxes as they continued to discover the

orchard and move into it. Her Honour considered this issue was relevant to the question

of the impact of the grid on the population of Spectacled Flying Fox.®”

Her Honour considered the evidence relating to the range of the Spectacled Flying Fox

and concluded that the specimens killed by the grid resided in the Wet Tropics World

¥ and that the majority of the national population inhabited the Wet

Heritage Area,*
Tropics World Heritage Area.®* Her Honour considered it more likely than not that the
total Australian population of Spectacled Flying Foxes as at early November 2000 did
not exceed 100,000,* with the total population of adult female Spectacled Flying Foxes
being approximately 50,000.*' Her Honour concluded, in light of her findings regarding
the impact of the grid, that roughly 20 percent of that female population was killed by
the grid in the 2000-2001 season.®** Evidence as to the impact of other threats to the

Spectacled Flying Fox was described as “sparse in the extreme”.**

It was in the context of this evidence that her Honour concluded:®**

In my view the finding that the operation of the Grid during the
2000-2001 lychee season had the consequence that approximately
20% of the population of adult female Spectacled Flying Foxes were
killed leads inevitably to the conclusion that the operation of the
Grid had a significant impact on the population of Spectacled Flying
Foxes. Further 1 find, on the balance of probabilities, that the

634(2001) 114 FCR 39,
633(2001) 114 FCR 39,
6% (2001) 114 FCR 39,

4814
47]-[48].
83]-[85].

91, [86].

637(2001) 114 FCR 39, [85].
638 (2001) 114 FCR 39, [52]-[53].

¢40(2001) 114 FCR 39, [81].
¢41(2001) 114 FCR 39, [88].
¢42(2001) 114 FCR 39, [89].
¢43(2001) 114 FCR 39, [90].
644(2001) 114 FCR 39, [104]-[105].

(2001) [
(2001) [
(2001) [
(2001) [
(2001) [
63(2001) 114 FCR 39, [52]-[53].
(2001) [
(2001) [
(2001) [
(2001) [
(2001) [
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probable impact of the operation of the Grid, if allowed to continue
on an annual basis during future lychee seasons, will be an ongoing
dramatic decline in the Spectacled Flying Fox population leading to
a halving of the population of Spectacled Flying Foxes in less than
five years. The paper by Garnett, Whybird and Spencer indicates
that under IUCN criteria a species may be listed as endangered if it
has “undergone an observed, estimated, inferred or suspected
decline of at least 50%... over the last 10 years or 3 generations
whichever is longer”. A “generation” for the IUCN criteria is
relevantly four years. 1 therefore conclude on the balance of
probabilities that the probable impact of the operation of the Grid,
if allowed to continue in the manner mentioned, will be to render
the Spectacled Flying Fox an endangered species in the Wet Tropics
World Heritage Area and in Australia in less than five years.

I note that outside of Australia the Spectacled Flying Fox is found
only in Papua New Guinea and there only from less than 10
locations ... In this context, the loss of the Spectacled Flying Fox
from the Wet Tropics World Heritage Area and from Australia
would, in my view, be a matter of considerable consequence (our
emphasis).

The decision of Northern Inland Council for the Environment Inc v Minister for the
Environment concerned the presence of the species Tylophora linearis and the impact of
the construction and operation of an open cut coal mine and associated infrastructure
(known as the “Maules Creek Coal Mine Project”).®® The only evidence that the
Tylophora linearis actually existed in the area of the Maules Creek Coal Mine Project
was contained in a submission which was the subject of a direction under s 136 of the
Evidence Act 1995 (Cth), that it not be used to prove the truth of the facts or opinions

asserted in the submission.®*

His Honour considered this prima facie fatal to the
submission of the applicant that it was likely that the Maules Creek Coal Mine Project
would have a significant impact on the Tylophora linearis because that document
contained the only information that could suggest that the Tylophora linearis actually
existed in the area of the project (the other information doing no more than suggesting

a possibility that Tylophora linearis existed, or could exist, in the area.**’

Nevertheless, his Honour found that even if the s 136 direction had not been made, the

applicant had not shown that the Maules Creek Coal Mine Project would be likely to

645 (2013) 218 FCR 491, [93]-[100].
64 (2013) 218 FCR 491, [110].
647 (2013) 218 FCR 491, [110].
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E.1.4.

519.

have a significant impact on the Tylophora linearis. It was in that context that his
Honour observed that it was not sufficient to show the likelihood of significant impact
on plants of that species in one location or area (provided that the species does not exist

elsewhere); the impact must be on the species Tylophora linearis.**

The decision of Dowsett J in Krajniw v Brisbane City Council (No 2),°* —which was
considered with approval by Cowdroy ] in Northern Inland Council for the
Environment Inc v Minister for the Environment— concerned the construction of a bike
path. The applicant contended that its construction would cause significant harm to a
listed threatened species in contravention of s 18 of the EPBC Act. After referring to the

meaning of “significance” by reference to Booth v Bosworth, his Honour observed:**

In my view the word is used to limit the operation of the Act. That
purpose would not be achieved if any possibly adverse effect upon a
species, however minor and however unlikely, was sufficient to
engage either of ss 18 and 18A. Moreover, those sections are
concerned with impact upon a relevant species. An adverse effect
upon an individual member of the species, or even a number of
individual members may not be sufficient to engage those
sections. The applicant must demonstrate a risk of significant
adverse impact upon the species as a whole.

In this case, for the reasons explained below, the evidence does not permit a finding that
VicForests’ forestry operations in the Logged Coupes or the Scheduled Coupes, did have,
or will have, or are likely to have, a significant impact on the listed threatened species
Petauroides Volans (Greater Glider) or the Gymnobelideus leadbeateri (Leadbeater’s

Possum) as a whole.

The Guidelines

The Explanatory Memorandum to the EPBC Bill flagged the issuance of administrative
guidelines to provide guidance on determining whether an action has, will have or is
likely to have a significant impact on a nationally threatened species or community.®!

The report of the Senate Committee on the EPBC Bill had accepted that there would be

&5 (2013) 218 FCR 491, [113].

69 [2011] FCA 563.

65012011] FCA 563, [10].

651 [Legislation & Authorities folder; item 19].
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a need to provide guidance on the meaning of significant impact, but that detailed

definitions were not practicable and noted: ***

The Committee also recognises the need to allow such guidance to
be adjusted over time in a flexible manner, as the methodologies,
practices and knowledge relevant to environmental impact
assessment evolve. The inclusion of detailed provisions defining a
‘significant impact’ in the Bill could impose an unwarranted
constraint on the effective operation of the Act.

The administrative guidelines were to reflect the fact that, in determining whether an
action will have a significant impact on a species, it was necessary to have regard to
factors including, amongst other factors, the effect on important populations of the

species or community and the impact on the geographical distribution of the species.®*

The EPBC Act as passed included a provision referring to matters which were prescribed
by the regulations as required to be considered in assessing whether an impact was
significant,®** but it was removed by the Environment Protection and Biodiversity
Conservation Amendment (Wildlife Protection) Act 2001. The provision was replaced
with s 25A of the EPBC Act which enables regulations to be made identifying actions
(or classes of actions) that are taken to have a significant impact on matters of
environmental significance.®”® The regulations do not contain any provisions that are

relevant to the questions of significant impact that arise in this case.

From time to time, the relevant Commonwealth Department has published guidelines
entitled “Matters of National Environmental Significance Significant Impact
Guidelines”. The current version is dated 2013. ¢ They provide general guidance to the

public.®’

652 Report on Environment Protection and Biodiversity Conservation Bill 1998 and Environment
Reform (Consequential Provisions) Bill 1998, at [6.60] available at:

https://www.aph.gov.au/Parliamentary Business/Committees/Senate/Environment and Communication
s/Completed inquiries/1999-02/bio/report/contents (accessed 23 July 2019).

633 [6.61].

634 Section 524B.

655 Explanatory Memorandum to the Environment Protection and Biodiversity Conservation
Amendment (Wildlife Protection) Bill 2001, item 83.

656 [CB 4.2.2.14].

57 Krajniw v Brisbane City Council (No 2) [2011] FCA 563, [10]. In Humane Society International v
Minister for the Environment ¢& Heritage [2003] FCA 64, the Minister submitted that the Guidelines
fulfilled the function that was envisaged by s 524B, but Kiefel J (as she then was) did not need to
determine the matter and observed the submission in passing, [12].
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523. The purpose of the Guidelines is described as follows:***

The purpose of these guidelines is to assist any person who proposed
to take an action to decide whether or not they should submit a
referral to the Australian Government Department of the
Environment (the Department) for a decision by the Australian
Government Environment Minister (the minister) on whether
assessment and approval is required under the Environment
Protection and Biodiversity Conservation Act 1999 (EPBC Act).

Under the EPBC Act an action will require approval from the
minister of the action has, will have, or is likely to have, a significant
impact on a matter of national environmental significance.

These guidelines outline a ‘self-assessment” process, including
detailed criteria, to assist persons in deciding whether or not referral
may be required. Important terms and phrases are explained in the
shaded boxes. The appendix to the guidelines provides further
assistance for specific industry sections.

The guidelines may also assist members of the public or interest
groups who wish to comment on actions which have been referred
under the EPBC Act.

524. The purpose of the Guidelines is therefore to assist a person to decide whether or not
they should submit a referral to the Australian Government Department of the
Environment for a decision by the Australian Government Environment Minister on
whether assessment and approval is required under the EPBC Act. Division 1 of Part 7
contains provisions concerning referral of proposals to take such an action. Section
68(1), which is in the Division, provides for a referral by a person proposing to take an

action. It provides:

68 Referral by person proposing to take action

(1) A person proposing to take an action that the person thinks may
be or is a controlled action must refer the proposal to the Minister
for the Minister’s decision whether or not the action is a
controlled action.

525. A “controlled action” is defined in s 67. Section 67A prohibits the taking of a controlled

action without approval.

6% [CB 4.2.2.14; p 4].
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527.

528.

529.

If the person does not think the proposed action is a controlled action, they can

nevertheless refer the proposal to the Minister. Section 68(2) provides:

(2) A person proposing to take an action that the person thinks is not
a controlled action may refer the proposal to the Minister for the
Minister’s decision whether or not the action is a controlled
action.

It is to be observed that a person proposing action must form an opinion. A combination
of s 68(1), the definition of “controlled action”, and the provisions of Part 3 requires the
person to consider the impact that their action will have or is likely to have on the listed
species in question.®’ The function of the Guidelines is to assist the person in forming
that opinion, and once the opinion is formed, that person may decide to refer the
proposal to the Minister, given the prohibition on taking a controlled action without

approval.

If the person does form the opinion to refer the proposal to the Minister, s 75 of the
EPBC Act provides that the Minister is required to consider whether it requires approval.
Section 75(2), together with the definition of “controlled action” and Part 3, therefore
require the Minister to consider whether the proposed action will have or is likely to
have a significant impact on the species.®®® In considering the impacts under s 75(2), the
Minister must not consider any adverse impacts of any RFA forestry operation to which,
under Division 4 of Part 4, Part 3 does not apply.®®' Before coming to a conclusion on

the question, the Minister is obliged to seek out information and comment.

If the person does not form the opinion to refer the proposal to the Minister, and the
impact is such as to attract the prohibition in s 18(2) or s 18(4), then the person is subject
to penalties, injunctions and prosecution. Given their stated purpose, it is to be thought
that the Guidelines have been drafted with a risk-averse approach to the interpretation
of the EPBC Act, given that s 74AA of the EPBC Act makes it an offence to take an

action before a decision is made in relation to a referral.

3 Humane Society International Inc v Minister for the Environment ¢& Heritage (2003) 126 FCR 205,
[12] (Kiefel J).

60 Humane Society International Inc v Minister for the Environment ¢& Heritage (2003) 126 FCR 205,
[15] (Kiefel J).

51 EPBC Act, s 75(2B).
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530. The Guidelines set out “significant impact criteria”. The purpose of the criteria is

described in the Guidelines as follows:®¢?

The ‘significant impact criteria’, set out on the following pages, for
each matter of national environmental significance, are intended to
assist you in determining whether the impacts of your proposed
action on any matter of national environmental significance are
likely to be significant impacts.

The criteria are intended to provide general guidance on the types of
actions that will require approval and the types of actions that will
not require approval. They are not intended to be exhaustive or
definitive. If you are still unsure whether the action you propose to
take is likely to have a significant impact on a matter of national
environmental significance you should refer the action to the
Department of the Environment, Water, Heritage and the Arts for a
binding decision on whether approval is required.

The particular facts and circumstances of a proposed action will
need to be taken into account in determining whether that action is
likely to have a significant impact on a matter of national
environmental significance. Remember that the general test for
significance is whether an impact is ‘important, notable or of
consequence, having regard to its context or intensity’.

531. In respect of threatened species listed in the vulnerable category (such as the Greater

Glider), the Guidelines provides:©*

Significant impact criteria

An action is likely to have a significant impact on a vulnerable
species if there is a real chance or possibility that it will:

« lead to a long-term decrease in the size of an important population of a
species

o reduce the area of occupancy of an important population

e fragment an existing important population into two or more populations

« adversely affect habitat critical to the survival of a species

o disrupt the breeding cycle of an important population

e modify, destroy, remove or isolate or decrease the availability or quality of
habitat to the extent that the species is likely to decline

e result in invasive species that are harmful to a vulnerable species becoming
established in the vulnerable species' habitat

» introduce disease that may cause the species to decline, or

« interfere substantially with the recovery of the species.

52 [CB 4.2.2.14; p 10].
663 CB 4.2.2.14, 13.
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532. The matters in the first to sixth dot points mirror the applicant’s particulars as to

significant impact on the Greater Glider in paragraphs 32, 73 and 105D of the 3FASOC,

whilst the last dot point is incorporated into the last particular.

533. The Guidelines describe an important population of a species as follows:*%*

An ‘important population’ is a population that is necessary for a
species’ long-term survival and recovery. This may include
populations identified as such in recovery plans, and/or that are:

® key source populations either for breeding or dispersal

e populations that are necessary for maintaining genetic diversity,

and/or

e populations that are near the limit of the species range.

534. In respect of species listed in the critically endangered category (such as Leadbeater’s

Possum), the Guidelines provide:

Significant impact criteria

An action is likely to have a significant impact on a critically
endangered or endangered species if there is a real chance or
possibility that it will:

lead to a long-term decrease in the size of a population
reduce the area of occupancy of the species

fragment an existing population into two or more
populations

adversely affect habitat critical to the survival of a species
disrupt the breeding cycle of a population

modify, destroy, remove, isolate or decrease the availability
or quality of habitat to the extent that the species is likely
to decline

result in invasive species that are harmful to a critically
endangered or endangered species becoming established in
the endangered or critically endangered species’ habitat
introduce disease that may cause the species to decline, or

interfere with the recovery of the species

4 [CB 4.2.2.14; p 13].
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537.

These significant impact criteria are picked up in paragraphs 22, 42 and 105B of the
3FASOC. The Guidelines describe a population of a species by reference to the definition
in s 528, being an occurrence of the species or community in a particular area. The
Guidelines add that in respect of critically endangered and vulnerable threatened species,

occurrences include but are not limited to:%%

(a) a geographically distinct regional population, or collection of local populations;
or

(b) a population, or collection of local populations, that occurs within a particular
bioregion.

The Guidelines do not have legislative force and none of the provisions of the EPBC Act
converts the Guidelines into delegated legislation which apply of their own force.®®® The
Guidelines make clear that the significant impact criteria for each matter of national
environmental significance are not exhaustive or definitive and provide general guidance
to a person in order to assist that person in making an assessment as to significant impact
such that that person may form a requisite opinion about referring a proposal to the

Minister as envisaged by Chapter 4, Part 7.

Whether the significant impact criteria are met or not is not determinative of whether an
action will have a significant impact on a listed threatened species. It will always be a
question of fact whether a particular action or actions has had, or will have, or are likely
to have, a significant impact on the whole of the listed threatened species,
Gymmnobelideus leadbeateri (Leadbeater’s Possum) and Petauroides Volans (Greater
Glider).*” The extent of that evidence depends on the particular circumstances of the

case.®8

605 [CB 4.2.2.14; p 12].
666 See the discussion of Leeming JA in Ali v AAI Limited [2016] NSWCA 110, [75]-[99].
%67 Minister for the Environment ¢& Heritage v Greentree (No 2) (2004) 138 FCR 198, [192] (Sackville

J)-

%68 Northern Inland Council for the Environment Inc v Minister for the Environment (2013) 218 FCR
491, [119] (Cowdroy J).
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E.2.

538.

539.

540.

541.

No significant impact on Greater Glider in Scheduled Coupes

Significant impact on Greater Glider in the Scheduled Coupes is alleged in paragraphs
116BB, 116BD, 119B of the 3FASOC. For the same reasons as set out in section C.2.1
above, it is not possible for the Court to assess whether, to the extent they occur, any
forestry operations in any or all of the Scheduled Coupes will have a significant impact

on Greater Glider within the meaning of the EPBC Act.

In the alternative to that submission, VicForests relies on Dr Davey’s evidence that there
will be a relatively limited impact on a local population of Greater Glider arising from
VicForests’ future forestry operations in the Scheduled Glider Coupes.®® VicForests

relies on the fact that there is no evidence that VicForests’ future forestry operations will:

(a) have a significant impact on the species Petauroides Volans (Greater Glider) as a
whole; and
(b) have a significant impact on a local population, or an important population of

Petauroides Volans (Greater Glider), such that it would have a significant impact

on the species Petauroides Volans (Greater Glider) as a whole.

In particular, VicForests relies on the following aspects of Dr Davey’s evidence (and

makes the following observations on the evidence of Dr Smith).

First, Dr Davey undertook an assessment of the impact of future forestry operations on
each of the coupes listed in paragraph 10 of the 3FASOC, on Greater Glider or Greater

70 This was an assessment of the impact on local

Glider habitat in those coupes.
populations of Greater Gliders.®”! Three coupes were classed as having moderate impact
severity.®” 11 were classed as having minor impact severity and 29 coupes classed as

limited impact severity.®”> Farm Spur Gum (coupe 10.20A) was rated as having minor

6% First Davey Report [
First Davey Report [CB 5.1.1; p 168 [288] and table 16]].

670

CB 5.1.1; p 168 [288] and table 16]].

¢71 First Davey Report [CB 5.1.1; p 168 [288] and table 16]].
672 White House (10.17); Bhebe (10.20) and Jakob (10.33).
673 First Davey Report [CB 5.1.1; p 168 [288] and table 17]].
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542.

543.

544.

impact severity. Dr Davey’s opinion is that Farm Spur Gum could be rated as moderate

impact severity if the local population was actually more restricted in distribution.®”

Dr Davey took the local population impact assessment and assessed whether that would
have an impact on an important regional population of Greater Glider.®” Dr Davey
assumed that the Greater Gliders in the Central Highlands constitute an important
population.®”® “Population of a species” is defined in s 528 of the EPBC Act as an
occurrence of a species or ecological community in a particular area. The Guidelines
provide that “occurrences” include, but are not limited to, a geographically distinct
regional population, or collection of local populations, or a population, or collection of

populations, that occurs within a particular bioregion.®””

Dr Davey’s opinion is that the combined impacts of harvesting in the Scheduled Coupes
is unlikely to have a significant impact on a regional population of Greater Glider.®”® As
outlined above, the concept of “important population” is one that is introduced through
the Guidelines. VicForests refers to but does not repeat the matters set out above
regarding the status of the Guidelines, except to observe that it will always be a question
of fact whether a particular action or actions has had, or will have, or are likely to have,
a significant impact on the listed threatened species as a whole. Self-evidently, however,
if forestry operations are unlikely to have a significant impact on an important regional
population, it cannot be said that there will be a significant impact on the species as a

whole.

Second, Dr Davey’s opinion is that the proposed forestry operations in the Scheduled
Coupes would not lead to a long-term decrease in the size of an important population,
or reduce or fragment available habitat for Greater Glider or result in a long-term decline
in a population.®” Dr Davey’s evidence is that planning and carrying out of forestry

operations in the Scheduled Coupes will be appropriate for a recently listed vulnerable

674 First Davey Report [CB 5.1.1; p 168 [288] and table 17]].

675 First Davey Report [CB 5.1.1; p 112-113 [249]].

676 First Davey Report [CB 5.1.1; p 168 [289(i)]].

577 [CB 4.2.2.14; p 12].

678 First Davey Report [CB 5.1.1; p 175 [302]].

67 See significant impact criteria [CB 4.2.2.1; p 13]; paragraph [32], 3FASOC.
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545.

546.

species such as the Greater Glider in planning and implementation of those operations

in coupes classed as moderate impact severity.*

Dr Davey’s opinion is that there will be satisfactory retention of forest through the Code
and other management systems to provide suitable habitat for Greater Gliders currently
and into the future in those coupes where proposed forestry operations were identified
as having limited and minor impact severity.®®" His evidence is that future suitable
habitat, within the harvest area of those coupes, will become available for recolonization
and foraging for the species where suitable numbers of habitat trees are retained in and
scattered in the Scheduled Coupes.®®* In respect of coupes where proposed forestry
operations were identified by him as having limited or minor impact severity, his opinion
is that whilst local populations may be impacted by forestry operations being carried out
in the Scheduled Coupes, that would not result in a decrease in the size of an important
population.®® This opinion is supported by the inferences VicForests’ submits may
permissibly be drawn from Tables A-C to these submissions as to the manner and
method in which future forestry operations in the Scheduled Coupes will occur (if they

occur at all), namely:

(a) any future forestry operations in the Scheduled Coupes will occur in areas
flanked by substantial areas of reservation by way of formal reserve (for example,

National or State Parks and reserves) or informal reserves such as SPZ;

(b) the net harvest area will comprise a small or relatively smaller portion of the
coupe. Dr Smith’s evidence was it was relevant to have regard to the difference

between the gross area and the net area of the coupes;*** and

(c) there is a real possibility that the silvicultural system used will be less intensive

than that described on the TRP.

Dr Davey’s approach is to be contrasted with that of Dr Smith —whose analysis was

coupe-focussed and limited to the impact occurring at coupe level. It was clear from Dr

¢80 First Davey Report [CB 5.1.1; p 175 [302]].
681 First Davey Report [CB 5.1.1; p 169 [289(i)]].
682 First Davey Report [CB 5.1.1; p 169 [289(i)]].
683 First Davey Report [CB 5.1.1; p 169 [289(i)]].
64 T, 444, 37-41 (Smith XXN).
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547.

548.

549.

550.

Smith’s cross examination that he assessed impact by reference to the area within the
coupe that would be lost through harvesting, and its impact on the Greater Gliders
resident in those coupes. ®** Dr Smith failed to take into account populations of Greater
Glider in New South Wales, Queensland, and Victoria,*®® and did not offer any opinion
on the impact, or likely impact, of VicForests’ future forestry operations on the Greater
Glider species as a whole.®®” In any event, as noted in section C.2.3.9 above, Dr Smith’s
coupe impact assessment should not be relied on because he accepted the fundamental
limitations in his approach, including lack of sufficient data and a great deal of
uncertainty as to the extent, manner and configuration of any future forestry operations

(if any) in the Scheduled Coupes.®*®

Third, in respect of coupes where proposed forestry operations were identified as having
limited or minor impact severity, it was Dr Davey’s opinion that VicForests’ future

forestry operations will not reduce or fragment habitat for Greater Glider.*®

Fourth, Dr Davey’s opinion is that VicForests’ future forestry operations will not reduce
the area of occupancy of the Greater Glider due to extant configuration of National
Parks and SPZ, retention of forest in the coupe and the retention of habitat trees in a

coupe after harvest.®”

Fifth, Dr Davey’s opinion is that linear SPZ and the connectivity of retained forest will

not fragment an existing regional population of Greater Glider.®”!

Sixth, unlike Dr Smith, Dr Davey did not conflate the concept of “suitable habitat” and
“critical habitat” and therefore his opinion is that the suitable habitat was unlikely to
be habitat critical to the survival to the Greater Glider in the Central Highlands.®”* This

is to be contrasted with Dr Smith’s approach which was (wrongly) to treat suitable

85T, 431: 24-34 (Dr Smith XXN).

686 T, 399:40-43; T. 432: 34 (Dr Smith XXN).

87T, 431:36-47 (Dr Smith XXN).

688 See section C.2.3.9 above.

68 First Davey Report [CB 5.1.1; p 169-170 [289(i)]].

690 See significant impact criteria [CB 4.2.2.1; p 13]; paragraph [32], 3FASOC; First Davey Report First
Davey Report [CB 5.1.1; p 170 [289(ii)]].

691 See significant impact criteria [CB 4.2.2.1; p 13]; paragraph [32], 3FASOC; First Davey Report First
Davey Report [CB 5.1.1; p 170 [289(iii)]].

692 See significant impact criteria [CB 4.2.2.1; p 13]; paragraph [32], 3FASOC; First Davey Report First
Davey Report [CB 5.1.1; p 170 [289(iv)]]. Cf. T. 429: 40-41 (Dr Smith XXN).
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551.

552.

553.

554.

habitat as a proxy for critical habitat, with the resultant limitations which must be placed

on his impact assessment set out in section C.2.3.9 above.

Seventh, Dr Davey’s opinion is that the forestry operations in the Scheduled Coupes
would not displace, reduce or substantially limit the movement or dispersal of
populations of Greater Glider given the linear SPZs, THEZs and connectivity of retained

forest resulting from buffering of streams and corridors.®”

Eighth, it is Dr Davey’s opinion that while forestry operations in certain Scheduled
Coupes will likely impact on individual Greater Glider, it is not likely that operations

will result in a long-term decrease in or threat to the viability of a population of Greater

Glider.®**

Ninth, satisfactory policy and planning systems implemented in the Central Highlands
have meant that forestry operations to be undertaken in the Scheduled Coupes would

not interfere with the recovery of Greater Glider regionally or nationally.®”’

Tenth, Dr Davey’s evidence is that Greater Gliders:

(a) use riparian systems and associated buffer exclusions in coupes within 15 years

of harvesting where adequate habitat trees are available;**

(b) recolonize coupes subject to clearfell, seed tree or retention harvesting, with
scattered retained habitat trees, beginning within 25 years, with the average

return rate being after 40 years;*”’

693 See significant impact criteria [CB 4.2.2.1; p 13]; paragraph [32], 3FASOC; First Davey Report First
Davey Report [CB 5.1.1; p 170 [289(v)]].

694 See significant impact criteria [CB 4.2.2.1; p 13]; paragraph [32], 3FASOC; First Davey Report First
Davey Report [CB 5.1.1; p 170 [289(v1)]].

695 See significant impact criteria [CB 4.2.2.1; p 13]; paragraph [32], 3FASOC; First Davey Report First
Davey Report [CB 5.1.1; p 170 [289(vii)]].

6% First Davey Report, [CB 5.1.1; p 113 [250]].

7 First Davey Report, [CB 5.1.1; p 113 [251]]; Second Davey Report, [CB 5.4.1; p 68 [203]].
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(c) use coupes subject to clearfell, seed tree or retention harvesting stems, with nil
retention of suitable habitat trees, within 30 years, with colonisation resuming

more than 80 years post-harvesting;**® and

(d) populations recover from wildfire after a decade or decades.®”

555.  Eleventh, insofar as the Greater Glider regional population is concerned:”*

(a) planning informed by detailed fauna and habitat surveys of coupes and forests
surrounding the coupes found in map series 4 and 12 would be required to
minimise any adverse impacts on the regional population of Greater Glider,

assuming collective harvesting of those coupes;®' and

(b) the combined impacts of harvesting of the Logged Coupes and Scheduled Coupes
in the other two groupings of coupes analysed (map series 13 and 19; and map
series 16, 18 and 25 and the Logged Coupes at map series 24) are unlikely to

have a significant impact on a regional population.”*

556.  Twelfth, Dr Smith accepted in cross examination that the extent of any impact in the
Scheduled Coupes was uncertain given the limitations on the information available to
him and the uncertainties surrounding the extent, manner and configuration the
Scheduled Coupes will be logged (if they are logged at all).””® He described long term

» 704

impacts as “uncertain”,”® whilst short term impacts were localised at a coupe level.”®

557. VicForests otherwise refers to and relies on the matters set out in section C.2.3 above

concerning no threat of serious or irreversible harm.

CB 5.1.1; pp 113-114 [253]; Second Davey Report, [CB 5.4.1; p 68 [203]].
CB 5.1.1; p 175 [302].

7% First Davey Report, [CB 5.1.1; p 174 [297].

791 First Davey Report, [CB 5.1.1; p 174 [300].

792 First Davey Report, [CB 5.1.1; p 175 [302].

703 T, 450:18-27 (Dr Smith XXN).

704 T, 449:6-16 (Dr Smith XXN).

705 T, 449:6-16 (Dr Smith XXN).

68 First Davey Report,
% First Davey Report,

— —_, —_—
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E.3.

558.

559.

560.

561.

E.4.

562.

No significant impact on Greater Glider in Logged Glider Coupes

In paragraphs 31-40, 105D, 115AB, 115AD, 115AF, 115BB, 115CB, 115DB, 115DD
and 119B of the 3FASOC the applicant alleges significant impact on Greater Glider in
the Logged Glider Coupes.

Dr Davey’s evidence is that the combined harvest impacts in the Logged Glider Coupes
are unlikely to have had a significant impact on the regional population of Greater
Glider.” Tt follows that VicForests’ forestry operations in the Logged Glider Coupes
cannot be said to have had, or were likely to have had, a significant impact on the Greater

Glider species as a whole.

Dr Smith offered no opinion on the significant impact of forestry operations in Ginger
Cat (coupe 9.17) and Blue Vein (coupe 9.18) Logged Coupes.””” In any event, Dr Davey’s
evidence is that the impact of VicForests’ forestry operations in those coupes on local
populations of Greater Glider was limited.”” The allegations in paragraph 35 of the
3FASOC should be dismissed.

VicForests otherwise refers to the matters set out in sections C.2.3 and E.2 above
concerning no threat of serious or irreversible harm and no significant impact to the
Greater Glider in the Scheduled Coupes and the information set out in Table A to these

submissions.

No significant impact on Leadbeater’s Possum in Scheduled Coupes

The question of whether any forestry operations in the Scheduled Coupes will have a

significant impact on Leadbeater’s Possum only arises if:

(a) contrary to VicForests’ submissions in section C above, the Court is satisfied that
that any timber harvesting operations to be conducted in the Scheduled Coupes
will be contrary to cl 2.2.2.2 of the Code (the allegations of which relate to

Greater Glider only); and

7% First Davey Report, [CB 5.1.1; p 175 [302] and table 15].
707 T, 443:15-18 (Dr Smith XXN).
798 First Davey Report, [CB 5.1.1; table 15].
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563.

564.

E.4.1.

565.

E.4.2.

566.

(b) contrary to VicForests’ submissions in section B above, the Court is satisfied that,
notwithstanding that the impugned conduct alleged to mean the forestry
operations in the Scheduled Coupes will not be in accordance with the CH RFA
concern Greater Glider only, that the scope of exemption lost under s 38(1) is
sufficiently wide to cover actions concerning an unrelated value (here,

Leadbeater’s Possum).

Importantly, insofar as Leadbeater’s Possum is concerned, there is no allegation:

(a) that timber harvesting operations in the Scheduled Coupes will not be in
accordance with the accredited substituted regime; relevantly, the Code, the

Management Standards and Procedures, and the Planning Standards; and

(b) of the nature particularised under paragraph 113A of the 3FASOC (repeated
under paragraph 113H of the 3FASOC).’

The following submissions, therefore, arise only in the curious circumstance that the
Court is satisfied that, notwithstanding that the forestry operations in the Scheduled
Coupes insofar as Leadbeater’s Possum are concerned will not be in breach of any part
of the accredited regime, those operations are nonetheless not exempt from federal

scrutiny under s 38(1) of the EPBC Act.

No sufficiently advanced plans to analyse an impact on Leadbeater’s Possum

For the reasons set out in section C.2.1 above, in the absence of sufficiently advanced
plans as to how any forestry operations are to be conducted in the Scheduled Coupes, it
is not possible to analyse the question of whether any forestry operations in the

Scheduled Coupes will pose a significant impact to Leadbeater’s Possum.

Alternatively, the objective state of the evidence indicates no significant impact

As at the time of the publication of the Leadbeater’s Possum Advisory Group (LBPAG)

Technical Report:"’

709 23 January 2014, [CB 11.96].
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(a) 34% of the area of potential habitat (i.e. ash forests or Snow Gum woodlands)
within the range of Leadbeater’s Possum in the Central Highlands was located

in formal national parks and conservation reserves;’*°

(b) however a total of 69% of the area of potential habitat within the range of
Leadbeater’s Possum in the Central Highlands was in areas excluded from timber
harvesting when, in addition to formal parks and conservation reserves, SPZ
(including the Leadbeater’s Possum Reserve of 30,500 ha of high quality habitat)
or areas excluded from harvesting due to biodiversity and regulatory reasons
were taken into account;’!!

(c) approximately 63,000 ha of ash forest within the range of Leadbeater’s Possum
(31% of potential habitat) is available to be harvested and then actively

regenerated over the length of harvesting rotation (around 80 years);”!?

(d) it was estimated that after two years of intensive surveys, including by
government and environmental groups, that up to 280 new colonies within the

available timber resource may be located;”"® and

(e) the Advisory Group’s recommended package of actions was based on
establishing a 200 m radius exclusion zone around existing and future records
(THEZs) that was estimated to impact, after two years of intensive surveying, up

to 2,572 hectares of available resource.”™*

567. The Victorian Government accepted all of the LBPAG recommendations.”"’

568. As a result of the LBPAG recommendations, a moratorium on timber harvesting within
14,800 ha of forest anticipated to have a more than 0.65 probability of being occupied

by Leadbeater’s Possum remains in place.”*®

710 [CB 11.96], 16. See also T 539:19.
711 [CB 11.96], 6. See also Table 1, 23.
72 [CB 11.96], 8.

713 [CB 11.96], 81.

714 [CB 11.96], 81.
715 DELWP Review of Leadbeater’s Possum Colony exclusion dated July 2017 [CB 3.4.29], 17.
716 See subparagraph 136(c) of the Second Paul Affidavit [CB 3.4].
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569. The Code gave effect to several of the actions recommended from the LBPAG in that,

since the publication of the Code in 2014:

(a)

the Planning Standards have specified as zoning management actions:

the protection of 30% of Ash forest from timber harvesting operations in each

LMU;™

the establishment and maintenance of SPZs of 200 m radius centred on each
verified Leadbeater’s Possum colony found since 1998 that is not located within

forest areas severely impacted by the 2009 wildfire;'® and

the establishment of SPZs over areas of Zone 1A habitat where there are more
than 10 hollow bearing trees per 3 ha in patches greater than 3 ha (amended

from more than 12 hollow bearing trees);”"” and

the Management Standards and Procedures have required, within the
Leadbeater’s Possum range, a 100 m buffer around all stands of modelled Ash
old growth forest depicted in the Department’s old growth spatial layer
(MOG2009.shp) and verified during field assessment by VicForests or the

Department to be Ash type forest.”?

570. As at 30 January 2017:7*

(a)

an additional 4,046 hectares of State forest had been reserved in SPZ by reason

of implementation of THEZs around verified Leadbeater Possum colonies;’**

717 Leadbeater’s Possum Management Unit; [CB 6.11], 21-22. See recommended action 4.7 in [CB

11.96], 91.

718 [CB 6.11], 21-22; 39. See recommended action 4.1 in [CB 11.96], 84.

7 [CB 6.11], 39. See recommended action 4.6 in [CB 11.96], 90.

720 [CB 6.10], 37, cl 4.4.4.1.

721 Although the DELWP Review of Leadbeater’s Possum Colony exclusion is dated Jul 2017, p 17
explains that all verified records of Leadbeater’s Possum up to 30 January 2017 were included in the

review.

722 DELWP Review of Leadbeater’s Possum Colony exclusion dated July 2017 [CB 3.4.29], 10. See also
section 2.1.6, p 27.
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571.

572.

573.

the establishment of the THEZs had resulted in the formal reserve system for
Leadbeater’s Possum increasing from 30,520 ha to 34,566 ha (an increase of

~13% in terms of area);’*

the clustering of THEZs has created potential ‘neighbourhoods’ of possum

colonies, likely to increase the resilience and long-term viability of these sub-

populations;”**

the THEZs have been relatively effective in reducing the extinction risk of
Leadbeater’s Possum with modelling estimating a reduction of approximately

34% for populations within the Leadbeater’s Possum reserve system.’*’

As at October 2018:

(a)

there have been approximately 657 Leadbeater’s Possum colonies identified

across State Forests, Parks and Reserve Lands in Victoria;”*® and

555 of the Leadbeater’s Possum colony sites are within GMZ (with 96 identified
prior to 2014) and 459 colony sites protected under the LBPAG

recommendations.”?’

Evidence concerning the reserve system more generally has otherwise been set out in

section C.2.3.6 above.

Evidence concerning pre-harvest surveys has been set out in section C.2.1.2 above.

Insofar as Leadbeater’s Possum is concerned, the following additional matters are noted:

(a)

Leadbeater’s Possum and Leadbeater’ Possum habitat, are both listed as key

targets for the Department Survey Program;

the Department’s suggested survey technique and approach for Leadbeater’s

Possum is with remote cameras in trees and call playback with thermal cameras

723 DELWP Review of Leadbeater’s Possum Colony exclusion dated July 2017 [CB 3.4.29], 10-11.
724 DELWP Review of Leadbeater’s Possum Colony exclusion dated July 2017 [CB 3.4.29], 11.

725 DELWP Review of Leadbeater’s Possum Colony exclusion dated July 2017 [CB 3.4.29], 82.

76 [CB 11.20], 18.

77 [CB 11.20], 18.
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574.

575.

576.

577.

578.

in all coupes containing Ash forest in the Central Highlands and mixed species

coupes nearby ash to help determine extent of usage of drier habitats;”*®

(c) VicForests has its own detailed instructions for Leadbeater’s Possum surveys
developed in conjunction with the Arthur Rylah Institute for Environmental

Research and advice from the Department.””

The Threatened Species Scientific Committee considers the population size of

Leadbeater’s Possum to be between 2,500 and 10,000.7%°

The Threatened Species Scientific Committee estimates that, in the period 2018 to 2036,
the overall harvest of existing potential habitat for Leadbeater’s Possum would be 9,296
ha or approximately 4.9% of existing potential habitat.”*! This estimate is not confined
to the Scheduled Coupes, obviously, but rather all timber harvesting within the existing
potential habitat over the period 2018 to 2036: it can be safely assumed that the

Scheduled Coupes represent just a fraction of this amount.

Given the significant amounts of Leadbeater’s possum habitat that are excluded from
timber harvesting, the small areas of harvesting involved in the Scheduled Coupes, the
fact that there is a sophisticated surveying regime for Leadbeater’s Possum in the Central
highlands together with detailed prescriptions based on actual presence of Leadbeater
Possum or presence of habitat, the Court cannot be satisfied that any forestry operations

in the Scheduled Coupes would pose a significant impact on Leadbeater’s Possum.

Consistent with the above conclusion, but for additional reasons, is the expert evidence

of Professor Baker.

Professor Baker and Professor Woinarski shared substantial ground about many aspects
of the ecology and conservation of the Leadbeater’s Possum.”* The following matters

do not appear in dispute:

7% [CB 12.3], 27.

72 See paragraphs 214-232 of the Second Paul Affidavit [CB 3.4].
730 [CB 11.103], 19-20.

71 [CB 11.103], 13.

732 Third Woinarski Report [CB 4.11.1], 11 [26].
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579.

Leadbeater’s Possum requires the joint presence of both hollow-bearing trees and

a dense lower-storey dominated by Acacia;”?

formation of hollows suitable for nesting by Leadbeater’s Possum has been
estimated to take about 100 to 150 years, with hollows starting to form at about

80 to 100 years;?*

Acacia is a short-lived species that reduces from 50-80 years after disturbance

when it dies;”®

the Acacia understorey component of Leadbeater’s Possum habitat requires

disturbance —typically fire, or timber harvesting— to regenerate;”*¢

physical characteristics of the understorey necessary for critical habitat of
Leadbeater’s Possum may be increasing in at least some areas because of the
dense interconnected characteristics of regrowth vegetation that develops in the

decades (10-60 years) after fire or timber harvesting;”?”

densities of Leadbeater’s Possum are highest in young (e.g. 20-40 years old

stands of forest supporting high stem density; °* and

there are many records of Leadbeater’s possum in young regrowth forest (e.g.

five to ten years post-fire or logging).””

Given that disturbance of the forest is necessary for the regeneration of at least one of

the critical aspects of Leadbeater’s Possum habitat (the Acacia understory), assuming

that there are sufficient numbers of hollow-bearing trees within or adjacent to a

harvested area, timber harvesting can actually be helping create the necessary conditions

for potential Leadbeater’s Possum habitat. Professor Woinarksi accepted that assuming

that there are sufficient old, hollow-bearing trees within the area of harvest, after five to

733 First Baker Report [CB 5.2.1], [11
734 First Baker Report [CB 5.2.1], [13
735 First Baker Report [CB 5.2.1], [13

]; First Woinarski Report [CB 4.7.1], [80]; T 532:32.
1; T 532:37.
]; First Woinarski Report [CB 4.7.1], [5(f)]; T 533:13.

736 First Woinarski Report [CB 4.7.1], [84]; T 533:34.

737 First Woinarksi Report [CB 4.7.1], [84].

738 Conservation Advice for Leadbeater’s Possum [CB 6.23].

739 Second Woinarksi Report [CB 4.9.1], 27 [68(b)]; DELWP Review of Leadbeater’s Possum Colony
exclusion dated July 2017 [CB 3.4.29], Table 7, 30.
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seven years the harvested area is potential habitat for Leadbeater’s Possum.”* So much

is consistent with the many records of Leadbeater’s Possum in young regrowth forest.

580. Conversely, the Threatened Species Scientific Committee prediction as to the decline in
the number of large old trees in Ash forest in the Central Highlands shows that the
question of whether harvesting occurs or not will make little material difference.”*! This
prediction is a further reason to doubt that timber harvesting operations will have a

significant negative impact on Leadbeater’s Possum.

581. Turning more specifically to the Scheduled Coupes themselves, Professor Baker’s over-
arching view was that the Scheduled Coupes did not contain habitat suitable for
Leadbeater’s Possum in the first place. Professor Woinarski accepted as a general
proposition that harvesting in low-quality habitat should have a lesser impact on

Leadbeater’s Possum than harvesting in high-quality habitat.”*

582. Professor Baker’s opinion was that:

(a) using a conservative estimate for Leadbeater’s Possum Zone 1A habitat,”* of the
Scheduled Coupes only Infant (~10% of coupe area); Jakop (~3% of coupe area)
and Smyth Creek (<3% of coupe area) indicated any presence of ZonelA
Leadbeater’s Possum habitat;”**

(b) no coupes (either Scheduled or Logged) had three or more hectares of Zone 1A
Leadbeater’s Possum habitat and three or more hectares of habitat suitability

index (HIS) > 0.5;7%

(c) in the 65 coupes assessed, (2,310 hectares) only 20 hectares was assessed to be

Zone 1A Leadbeater’s Possum habitat;

740 T 542:46 (Woinarksi XXN).

741 See Figure 1 in the 2019 Conservation Advice for Leadbeater’s Possum [CB 11.103], 10.
742T 541:16 (Woinarski XXN).

743 Third Baker Report [CB 5.5], [15].

744 First Baker Report [CB 5.2], [24].

743 First Baker Report [CB 5.2], [24].
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(d) 55/65 (or 84.5%) contained forest structure not considered high-quality habitat

for Leadbeater’s Possum;”* and

(e) timber harvesting was modelled to have no discernible impact on total habitat
hectares for most coupes, and where it did have an impact it was typically minor

and transient.”*’

583. In paragraph 55 of his third report, Professor Woinarksi noted that there is some
agreement between Professor Baker’s habitat modelling (indicating high quality habitat)
and recorded presence of Leadbeater’s Possum in and adjacent to Professor Xavier
coupe. Professor Woinarski went on to say that there are records of Leadbeater’s Possum
from areas that Professor Baker’s habitat modelling indicated poor habitat quality, citing

Blue Cat and Smyth Creek coupes.”® But as the cross examination revealed:

(a) the detections of Leadbeater’s Possum in, or adjacent to Blue Vein coupe,’® were
all well within the Leadbeater’s Possum home range of an area modelled to have

a greater than 0.5 HSI;°

(b) the detections of Leadbeater’s Possum in, or adjacent to, Smyth Creek coupe,

were either in, or very near, to an area modelled to have a greater than 0.5 HSL.”*!

584.  As Professor Baker explained in his Third Report:”*

If one acknowledges the ability of Leadbeater’s Possum to move
within the forest, then in nearly every case the modelled HSI values
that indicated high-quality habitat are consistent with the recorded
observations ... In every instance in which we compared recorded
observations of Leadbeater’s Possum in the various Agreed Maps,
they were either found within areas of high-quality habitat (as
indicated by HSI>0.5) or within much less than 600 m of an area of
high-quality habitat. Contrary to Prof Woinarski’s assertion, the
strong concordance between our mapped habitat suitability index
and the recorded observations of Leadbeater’s Possum suggest that
our modelling approach is robust.

746 First Baker Report at [CB 5.2], [26]. The figure of 62 coupes appears to be an error.
747 Second Baker Report, [10].

78 [CB 4.11.1], [55].

74 See the map [7.6.3h].

70T 547:22-T 548:12.

7SUT 548:17-T549.

752 [CB 5.5], [21].
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585.

586.

587.

588.

589.

Professor Woinarksi accepted under cross-examination that:

(a) “for the coupes I looked at” all the coupes (excepting Utopia) had recorded

detections of Leadbeater’s Possum within 600 metres of >.05 HSL;”** and

(b) therefore those detections were within the home range of the Leadbeater’s

Possum.”*

The position with Utopia is different because although the agreed maps indicate a
detection of Leadbeater’s Possum outside the south-west boundary of the coupe,” it
was not possible to tell from the modelling presented in Professor Baker’s report whether
there was >0.5 HSI within 600 m of that detection because the map did not continue far
enough in that direction to be satisfied one way or another.”* But that possible exception

aside, the modelling was robust.

There was no opposing expert on the modelling (despite a lengthy and exploratory cross
examination of Professor Baker), and in light of the objective correlation between known
records of Leadbeater’s Possum modelled suitable habitat within their home range, the
modelling is reliable evidence. Given that, there is no basis to depart from Professor
Baker’s conclusion that timber harvesting was modelled to have no discernible impact
on total habitat hectares for most coupes, and where it did have an impact it was

typically minor and transient.

Separately, of the 24 Scheduled Coupes in which proposed forestry operations are
alleged to have a significant impact on Leadbeater’s Possum, Professor Woinarski gave

direct evidence concerning only 11.77

The inferences VicForests’ submits may permissibly be drawn from Tables A-C to these
submissions as to the manner and method in which future forestry operations in the

Scheduled Coupes will occur (if they occur at all), namely:

753 T 551:35.

74T 551:45.

755 See map [CB 7.25.3h].

756 [CB 5.2.1], 72.

757 See the First Woinarksi Report [CB 4.7.1] paragraphs 72-75.
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E.5.

590.

F.1.

591.

592.

(a) any future forestry operations in the Scheduled Coupes will occur in areas
flanked by substantial areas of reservation by way of formal reserve (for example,

National or State Parks and reserves) or informal reserves such as SPZ;

(b) the net harvest area will comprise a small or relatively smaller portion of the
coupe; and
(c) there is a real possibility that the silvicultural system used will be less intensive

than that described on the TRP

support a conclusion that the weight of the evidence does not support a finding on the
balance of probabilities that any forestry operations in the Scheduled Coupes will have

a significant impact on Leadbeater’s Possum as alleged.

No significant impact on Leadbeater’s Possum in Logged Coupes

For all of the reasons set out in section E.4.2 above, the evidence does not demonstrate
that forestry operations in the 15 Logged Leadbeater’s Possum Coupes have had a
significant impact on Leadbeater’s Possum, as alleged. Separately, Professor Woinarski
gave direct evidence in support of 11 of the 15 alleged coupes, but did not give direct

evidence concerning Guitar Solo, Ginger Cat, Swing High, or Skerry’s Reach coupes.

RELIEF
Relief under the EPBC Act

Under s 475 of the EPBC Act, the Federal Court has the power to grant an injunction

restraining conduct constituting an offence or a contravention of the Act.

Sub-sections 475(1), (2) and (3) of the EPBC Act provide:

Applications for injunctions
(1)  If a person has engaged, engages or proposes to engage in conduct
consisting of an act or omission that constitutes an offence or other

contravention of this Act or the regulations:

(a) the Minister; or
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593.

594.

595.

(b) an interested person (other than an unincorporated
organisation); or

(c) a person acting on behalf of an unincorporated organisation
that is an interested person;

may apply to the Federal Court for an injunction.
Prohibitory injunctions

If a person has engaged, is engaging or is proposing to engage in
conduct constituting an offence or other contravention of this Act or
the regulations, the Court may grant an injunction restraining the
person from engaging in the conduct.

Additional orders with prohibitory injunctions

If the court grants an injunction restraining a person from engaging
in conduct and in the Court’s opinion it is desirable to do so, the
Court may make an order requiring the person to do something
(including repair or mitigate damage to the environment).

The Court’s power to grant a prohibitory injunction pursuant to s 475(2) is only

enlivened if at least one of the following three facts (which may be characterised as

jurisdictional facts) exists:

(a)

a person has engaged in conduct constituting an offence or other contravention

of this Act or the regulations;

a person is engaging in conduct constituting an offence or other contravention

of this Act or the regulations; or

a person is proposing to engage in conduct constituting an offence or other

contravention of this Act or the regulations.

In this proceeding the applicant seeks prohibitory injunctive relief in respect of the

Scheduled Coupes.”®

Although not expressly pleaded in its 3FASOC, the applicant appears to seek such relief

on the basis that VicForests:

758 3FASOC, paragraph 120(1).
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F.1.1.

596.

597.

598.

599.

600.

(a) has engaged in conduct constituting a contravention of the EPBC Act by reason

of its forestry operations in each, some, or all of the Logged Coupes;”’ and

(b) is proposing to engage in conduct constituting a contravention of the EPBC Act
by reason of its proposed forestry operations in each, some, or all of the

Scheduled Coupes.”°

Prohibitory injunctive relief based on past conduct

Insofar as the applicant seeks prohibitory injunctive relief in respect of the Scheduled
Coupes on the basis that VicForests has engaged in contravening conduct in each, some

or all of the Logged Coupes, the applicant faces a number of hurdles.

First, the applicant must establish that VicForests has engaged in conduct constituting a
contravention of the EPBC Act by reason of its forestry operations in each, some or all

of the Logged Coupes.

This in turn requires the applicant to establish that VicForests’ relevant forestry
operations in the Logged Coupes are not covered by the exemption under s 38 because

they were not undertaken in accordance with the CH RFA. 7¢!

If the exemption does not apply, the applicant must then establish that VicForests’

relevant forestry operations in the Logged Coupes contravened s 18 of the EBPC Act. 7%

If the applicant cannot establish that the s 38 exemption does not apply in respect of
VicForests’ relevant forestry operations in the Logged Coupes or (even if the s 38
exemption does not apply) that such forestry operations contravened s 18 of the EBPC
Act, then it will not be entitled to prohibitory injunctive relief in respect of the Scheduled

Coupes on this basis.

759 3FASOC, paragraphs 115AA-115EB under the heading “Past logging is a contravention of the EPBC

Act”.

760 3FASOC, paragraphs 116BA-116BD under the heading “Proposed logging is a contravention of the
EPBC Act” and paragraphs 119A-119B under the heading “Past and proposed logging is a breach of the
EPBC Act”.

761 See Section B above.

762 See Section E above.
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601.

602.

603.

604.

605.

606.

For the reasons set out in detail above, VicForests submits that the applicant has failed

to establish any of these matters.

Secondly, even if the applicant could establish that the s 38 exemption does not apply in
respect of VicForests’ relevant forestry operations in the Logged Coupes and that such
forestry operations contravened s 18 of the EBPC Act, the Court is only empowered to
grant an injunction restraining VicForests from engaging in the conduct that was found

to have contravened s 18 of the EBPC Act.

Section 475(2) only empowers the Court to grant an injunction restraining the person
from engaging in the conduct. The word ‘the’ is a determiner which modifies the noun
‘conduct’ —the injunction cannot restrain any conduct, only the conduct. The effect of
the combined phrase ‘the conduct’ is thus a referent which points back to the relevant
fact which enlivened the jurisdiction under s 475. In this case, ‘the conduct’ refers to the
conduct which was engaged in consisting of an act or omission constituting a

contravention of the EPBC Act.

The applicant would therefore have to establish that the conduct to be restrained
(namely, VicForests’ proposed forestry operations in each, some or all of the Scheduled
Coupes) is the same conduct that has been found to have contravened s 18 of the EPBC

ACt 763

Having regard to the lack of precision surrounding the extent, manner, timing and
configuration of any forestry operations that might be undertaken in each, some or all
of the Scheduled Coupes,’*the applicant has failed to demonstrate that the conduct
sought to be restrained constitutes the same conduct previously engaged in in respect of
the Logged Coupes. There is, therefore, no proper basis on which prohibitory injunctive

relief in respect of the Scheduled Coupes could be granted on this basis.

The applicant does not plead that VicForests has engaged in contravening conduct in
respect of each, some or all of the Scheduled Coupes. In particular, the applicant does

not plead that the listing of the Scheduled Coupes on the TRP amounted to conduct

763 See also Australian Securities and Investments Commission v Cassimatis (No 9) [2018] FCA 385,
[117]-[124] (Dowsett J) in relation to the scope of the injunction power under s 1324(1) of the
Corporations Act 2001 (Cth).

764 See Section C.2.1 above.
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607.

F.1.2.

608.

609.

610.

611.

612.

constituting an offence or other contravention of the Act. Nor does the applicant plead
that the listing of the Scheduled Coupes on the TRP constituted a forestry operation

undertaken otherwise than in accordance with the CH RFA. 7%

In any event, even if the applicant had pleaded and could establish that the listing of the
Scheduled Coupes on the TRP amounted to conduct constituting an offence or other
contravention of the Act, that conduct is not the same conduct which the applicant now
seeks to restrain.”®® Accordingly, there is no proper basis on which prohibitory injunctive

relief in respect of the Scheduled Coupes could be granted on this basis.

Prohibitory injunctive relief based on proposed conduct

Insofar as the applicant seeks prohibitory injunctive relief in respect of the Scheduled
Coupes on the basis that VicForests is proposing to engage in contravening conduct in
each, some, or all of the Scheduled Coupes, the applicant also faces significant

difficulties.

First, the applicant must identify the proposed conduct of VicForests constituting a

contravention of the EPBC Act.

Again, the applicant must establish that VicForests’ relevant forestry operations in the
Scheduled Coupes are not covered by the exemption under s 38 because they would not

be undertaken in accordance with the CH RFA.

If the exemption does not apply, the applicant must then establish that VicForests’
relevant forestry operations in the Scheduled Coupes would contravene s 18 of the EBPC

Act.

In the circumstances, the applicant will not be entitled to prohibitory injunctive relief in

respect of the Scheduled Coupes on this basis if:

765 As suggested for the first time in the applicant’s oral submissions at T 736:43-47 (Watson address).
766 The applicant seeks in paragraph 120(1) of its 3FASOC an injunction to restrain VicForests from
undertaking or authorising forestry operations in the Scheduled Coupes. Having regard to paragraphs
116BA — 119B of the 3FASOC and the headings to those paragraphs which refer to “proposed
logging”, the forestry operations in the Scheduled Coupes sought to be restrained must refer to the
harvesting (ie. logging) of Forest Products.
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613.

614.

615.

616.

617.

(a) the applicant cannot establish that the s 38 exemption does not apply in respect

of VicForests relevant forestry operations in the Scheduled Coupes; or

(b) even if the s 38 exemption does not apply in respect of VicForests relevant
forestry operations in the Scheduled Coupes, the applicant cannot establish that

such forestry operations would contravene s18 of the EBPC Act.

For the reasons set out in detail above, VicForests submits that the applicant has failed

to establish any of these matters.

Moreover, the preparation or publication of the TRP could not be characterised as
proposed conduct. Nor has the applicant established that such conduct was not
undertaken in accordance with the CH RFA or that it constitutes an offence or other

contravention of the EPBC.

Insofar as the applicant relies on any timber harvesting that might be undertaken in each,
some or all of the Scheduled Coupes, the applicant must first establish with precision the
nature and extent of the proposed conduct it relies on. The proposed conduct must be
of a kind that enables the Court to assess and determine whether it would not be
undertaken in accordance with the CH RFA such that the s 38 exemption does not apply.

That is not possible in respect of incomplete, undeveloped or hypothetical plans.

Further, the proposed conduct must be of a kind that enables the Court to assess and
determine whether it consists of acts or omissions constituting a contravention of the
EPBC Act. Again, that is not possible in respect of incomplete, undeveloped or

hypothetical plans.

If, as is the case in respect of the Scheduled Coupes, the constituent elements of the
proposed conduct, being the acts or omissions, cannot be ascertained with sufficient
certainty in order to make a finding that those acts or omissions constitute a
contravention of the EPBC Act, the Court cannot be satisfied on the balance of
probabilities that the proposed conduct does consist of acts or omissions which
constitute a contravention of the EPBC Act. Accordingly, the relevant jurisdictional fact

does not exist and the Court has no jurisdiction to grant an injunction on this basis.

174



F.1.3.

618.

619.

620.

F.2.

621.

622.

623.

Additional orders with prohibitory injunctions

The applicant also seeks orders pursuant to section 475(3) requiring that VicForests set
aside areas of forest that are protected from forestry operations in order to mitigate the
significant impact on the Leadbeater’s Possum and the Greater Glider caused by its

alleged contraventions of s 18 of the EPBC Act.

Orders under s 475(3) may only be made if the Court grants a prohibitory injunction

under s 475(2) and in the Court's opinion it is desirable to do so.

Since the applicant cannot establish that it is entitled to a prohibitory injunction under s

475(2) it cannot obtain any additional orders pursuant to section 475(3).

Relief under the Federal Court of Australia Act

By its latest pleading amendment, the applicant now also seeks a declaration of right

pursuant to s 21 of the Federal Court of Australia Act 1976 (Cth) that:

(a) VicForests has breached s 18(2) of the EPBC Act by reason of its forestry

operations in the Logged Leadbeater’s Possum Coupes; and

(b) VicForests has breached s 18(4) of the EPBC Act by reason of its forestry
operations in the Logged Glider Coupes.

For the reasons set out earlier in these submissions, VicForests has not breached s 18(2)
of the EPBC Act by reason of its forestry operations in the Logged Leadbeater’s Possum
Coupes or s 18(4) of the EPBC Act by reason of its forestry operations in the Logged

Glider Coupes. Accordingly, the declarations sought by the applicant ought not be made.

In Ainsworth v Criminal Justice Commission”® the High Court said:

It is now accepted that superior courts have inherent power to grant
declaratory relief. It is a discretionary power which it is neither
possible nor desirable to fetter... by laying down rules as to the
manner of its exercise. However, it is confined by the considerations
which mark the boundaries of judicial power. Hence, declaratory
relief must be directed to the determination of legal controversies

767(1992) 175 CLR 564, 581.
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and not to answering abstract or hypothetical questions. The person
seeking relief must have a real interest and relief will not be granted
if the question is purely hypothetical, if relief is claimed in relation
to circumstances that have not occurred and may never happen, or
the courts declaration will produce no foreseeable consequence for
the parties.

624. Further, in so far as the declarations sought by the applicant relate to the lawfulness of
conduct that has already occurred, such a declaration will produce no foreseeable
consequences for the parties. To make a declaration of what the legal position was in

the past is of no relevance to the rights and duties of these parties as they now stand.”®®

625. As foreshadowed during its closing oral closing address,”®® VicForests reserves the right
to make such further submissions as may be necessary in respect of relief following the

Court’s delivery of its reasons.

I G WALLER
H L REDD
R VHOWE

Counsel for VicForests

7 August 2019

788 Direct Share Purchasing Corporation Pty Lid v LM Investment Management Ltd [2011] FCA 165,
[40].
79T, 670-671.
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Schedule 1 — Relevant Greater Glider facts

“First Davey Report” means the report of Dr Davey dated 25 January 2019 at [CB 5.1.1]
“Second Davey Report” means the report of Dr Davey dated 18 April 2019 at [CB 5.4.1]

Characteristics of Glider

Adult male and female Greater Gliders daily range is between greater than 100
and greater than 300 metres within its home range.

First Davey Report [252]

LBP and GG have different dietary and habitat requirements T.470:7-11
Greater Glider feeds on primarily eucalyptus and Corymbia (but also some other T.494:35-39
species)

Whilst they can move through the canopy, gliding is the main form of T.494-495

locomotion

There is scientific evidence that Greater Gliders can actually survive and move
out of their home range (Tindale Biscoe third paper)

Davey ReXN T.524:1-33

The more eucalyptus foliage you have in the middle and upper storeys the higher
the density of Greater Gliders

First Davey Report [254]

Greater Gliders are found in forests where maximum mean monthly
temperatures can exceed 20°C. Temperature is an important determinant of the
activity and detectability of Greater Glider with the limits in temperature being
dependent on humidity levels. Detectability for Greater Gliders falls below 50%
probability in non-humid conditions once temperature is over 30°C

Second Davey Report [54]




Greater Glider activity in non-humid conditions appears to cease once
temperature reaches 30°C because of physiological reasons

The Greater Glider is a very agile glider with the reported glide angle of between
31° and 40°. Such glide angles enable gliders to safely traverse logging roads
relatively easily where surrounding tree heights are more than 25m

Second Davey Report [175]

Glider habitat preferences

There is 3,521,284 hectares of modelled habitat for Greater Gliders in Victoria
distributed across parks and reserves (920,638 ha, 26 %), Special Protection
Zones (SPZ, 489,740 ha, 14%) Special Management Zones (SMZ, 117,155 ha,
3%), the General Management Zone (GMZ, 1,410,172 ha, 40%) and other
tenures (583,580 ha, 17%). Hence the formal and informal component of the
CAR Reserve system across the five Victorian RFAs contains 40% of the
modelled habitat for Greater Gliders, and together the SMZ and GMZ contain
43%. The formal and informal component of the CAR Reserve system contains
34% of Class 1 Habitat, whilst the SMZ and GMZ together contain 59% of
Class 1 Habitat found in Victoria.

First Davey Report [231]

SPZs provide connectivity between various populations of GG and SPZ contain
suitable habitat for GG.

T.480:19-21 (Davey XXN)
T480:32-33 (Davey XXN)

Ten habitat trees within a particular coupe is indicative of suitable habitat not
critical habitat

Would be used for breeding, roosting, foraging and dispersal

T.484:15-19 (Davey XXN)
T.484:21-24

Critical habitat is the minimum subset of habitat, or resources and conditions,
needed to ensure species persistence over the long term.

Second Davey Report [39]

T.484:32-42 (Davey XXN)

Whether or not high quality or very high quality habitat depends on the extent
of the habitat.

T.485:4-8 (Davey XXN)
T.485:19-21 (Davey XXN)
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A high bar is adopted for critical habitat

Presence of habitat trees is not the sole indicator of critical habitat for GG.
There are a range of factors that must be taken into account including the
productivity of the site, the habitat trees that are available, the presence of
biomass to support GG populations, geographic location and whether the site
acts as a refuge area in fire events.

T.486:5-22 (Davey XXN)

It is not known what constitutes critical habitat for the GG and where it occurs
in the Central Highlands.

T.486:33 (Davey XXN)
T.484:5-8

The extent and quality of critical habitat in the Central Highlands for Greater
Gliders is an unknown as there is insufficient information available to describe
the location and extent of Critical Habitat for Greater Gliders accurately. Use of
suitable habitat for Greater Gliders as a description is not a substitute for
accurately describing Critical Habitat for Greater Glider

Second Davey Report [45]

Key habitat attributes constitute important habitat and not Critical Habitat.

Important and optimum habitat is not Critical Habitat.

Second Davey Report [47]

An open structure suitable for the movement of gliding is not a habitat
requirement

Second Davey Report [52]

Scarcity of young regrowth in the understorey is not a suitable attribute as a
habitat requirement as young mixed-aged stands form suitable habitat for
Greater Gliders

Second Davey Report [52]

A dense understory (eg
rainforest understory)
hindered movement
between trees (T.495:31-
36)

Intensive owl predation is generally temporary and should not be considered a
habitat attribute of Greater Glider habitat.

Second Davey Report [57]

Greater Gliders prefer tall, productive mature Eucalyptus and Corymbia forests
with an overstorey of trees that provide hollows suitable for den sites. Maximum
population densities of Greater Gliders occurred during mid succession (stand
ages of between 140 and 220 years of age)

Second Davey Report [58] -

[59]
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Late succession “old growth forests” contain Greater Gliders at lower densities
than mature forests. Irregular aged forest (mixed-aged and multi-aged forest)
were found to provide generally good habitat for Greater Gliders. Optimum
habitat (including sub-optimum habitat) was found generally to occur after 90
years stand age in even-aged dominated forest with irregular-aged forest
generally being in the optimum habitat category (including sub-optimum
habitat). Forest less than 90 years stand age in even-aged dominated forest and
forests associated with the heath sequence were found to be marginal habitat

These figures apply to forests in Victoria.

Scattered emergent living and dead hollow bearing trees are widespread in
regrowth Ash Forests and some intensively burnt regrowth Mixed Species forests
in the Central Highlands. Greater Gliders are likely to use hollows in such trees
where the regrowth forest is over about 35 years of age and the number of trees
with hollows exceeds 1/ha. Where scattered trees with hollows are living they are
likely to be of great importance for providing hollows for dispersing as well as
resident Greater Gliders over the long term.

Second Davey Report [91]

The distribution and abundance of Greater Gliders in National Parks of the
Central Highlands is largely unknown and that these parks support a wide range
of vegetation types including many that are not suitable for Greater Gliders.

Second Davey Report [186]

Habitats most preferred by Greater Gliders are high elevation mature and old
growth Mountain Ash and Mixed Forests. Greater Gliders are found in the other
Ash forest types and low elevation Mixed Forest. All these forests are well
represented in the CAR reserve system in the Central Highlands with variations
in representation at individual Ecological Vegetation Class.

Ash and Mixed Species forest provide suitable habitat for Greater Gliders

Second Davey Report [186]

Habitat trees are an important habitat resource for Greater Gliders. At least 4
habitat trees per hectare is sufficient to support Greater Gliders in suitable
habitat

Second Davey Report [333]

Habitat trees should be scattered across the net area harvested to promote future
colonisation of the harvest area by Greater Gliders.

Second Davey Report [334]
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Glider use of harvested and other areas

Greater Glider will use riparian systems and associated buffer exclusions in the First Davey Report at [250] T468-469
coupes within 15 years of harvesting if adequate habitat trees are available. T 468:44-T 469:5
(Davey XXN)
Greater Glider will resume using coupes subject to clearfell, seed tree or retention | First Davey Report [251] T469:7-11
harvesting systems with scattered habitat trees within 25 years, with average Second Davey Report [203] T 468:11
return being after 40 years. o
(Davey XXN).

Greater Glider will resume using coupes subject to clearfell, seed tree or retention
harvesting systems with no retained habitat trees within 30 years, with
colonisation resuming more than 80 years post-harvesting.

First Davey Report [253]

Harvested areas in coupes that have been intensively harvested (clearfell, seedtree
and retention harvest systems) and have not had habitat trees retained will be
used by Greater Glider within 30 years but not recolonised by Greater Glider
until after a rotation (greater than 80 years) depending upon the availability of
hollows formed in seed trees that were retained in the harvest area.

First Davey Report [253]

Greater Gliders will use clearfelled areas within 30 years of harvesting even
where sufficient hollow bearing trees are not retained for Greater Gliders to
colonise those areas.

First Davey Report [252]

In forests selectively harvested with stand basal area reduced by up to 60%
Greater Gliders remain in these harvested forests although at much lower
densities.

Second Davey Report [56]

After initial clearfelling local populations of Greater Glider are not likely to
recover until the forest reaches about 40 years of age in Ash and about 60-80
years of age in Mixed Species (when trees first reach 40 cm diameter), and then
only if forests are managed on long rotations (80 -180 years) and there are
nearby protected refuge habitats to provide source populations for re-

Second Davey Report [102]
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colonization. This would also apply to the re-colonisation by Greater Gliders in
the scheduled coupes depending on the provision of habitat trees.

Where there has been clearfelling and clearfelling with seed tree and habitat tree
retention (alternate coupe harvesting), and heavy selection logging there may be
some mortality of Greater Gliders while others move into retained forests.

The narrowness, shape, condition of forest canopy and forest types found in
narrow retained strips does determine the likelihood of Greater Gliders to persist
in narrow strips in the years following an intensive harvest event.

Second Davey Report [105]

The use of high intensity timber harvesting in all Mixed Species and Ash forests
will not eventually permanently eliminate Greater Gliders from all harvested
parts of timber production forests in the Central Highlands and that clearfell
harvesting methods in Mixed Species forests throughout Victoria is not improper
and ecologically unsustainable and is not one of the primary reasons for the
Greater Gliders apparent decline and greatest threat to its survival

Second Davey Report [106]

The permanent logging road network (local and two-wheel drive roads) is not a
permanent impediment to glider dispersal and movement

Second Davey Report [175]

Reserves, Special Protection Zones, mapped code prescriptions and other
retained forests should provide a source of Greater Gliders for recolonization of
logged forest

Second Davey Report [179]

Glider population

The distribution of the Greater Glider and its population size is not well known
or understood.

Second Davey Report [88]

T.469:47 (Davey XXN)

The distribution and abundance of particular populations of Greater Glider is
not known in the National Parks areas.

T.472:16 (Davey XXN)

Knowledge of the current distribution and population size of Greater Glider is
not known in most areas and refuge areas are an important habitat category to
be identified across the species range.

Second Davey Report [44]
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The Central Highlands has not been well surveyed for Greater Gliders. There is a
lack of evidence that shows National Parks located in the Central Highlands
have been comprehensively and systematically surveyed for possums and gliders.

Second Davey Report [70]

It is difficult to provide a reliable population estimate of Greater Gliders in the
Central Highlands.

Second Davey Report [78]

There is insufficient information on the current distribution and populations of
Greater Glider in the Central Highlands.

Second Davey Report [192]
Second Davey Report [196]

There is insufficient information on the current distribution, genetics and
dispersal of Greater Gliders to confidently identify wholly or partially isolated
populations or metapopulations.

Second Davey Report [197]

There has been no robust population viability analysis undertaken for Greater
Gliders in the Central Highlands.

Second Davey Report [201]

Glider — fire

Greater Glider populations do recover from wildfire and reach after a decade or
decades similar densities to that found prior to the fire depending on the scale
and severity of the fire.

First Davey Report [299]

Recolonization by Greater Gliders of forests with burnt crowns takes between 10
and 20 years depending on the extent and severity of the fire.

Second Davey Report [55]

The quality and extent of Greater Glider habitat that was burnt in 2009 would

be improving and therefore habitat for Greater Glider in the Central Highlands

is likely stable or increasing rather than declining, with improvements in habitat
in burnt forests offsetting any current losses caused by timber harvesting.

Recent Greater Glider records have been found in forest burnt in 2009.

Second Davey Report [67]

183



Schedule 2 — Relevant Leadbeater’s Possum facts

Agreed Facts

1. The CH RFA Area is the home to, among other species of fauna, populations of

Leadbeater’s Possum.””°

2. On 11 July 2000, the Minister for the Environment and Heritage declared Leadbeater’s

Possum to be listed as a threatened species in the endangered category by declaration

under s 178 of the EPBC Act.””?

3. On 22 April 2015, the Minister for the Environment approved a conservation advice
and transferred the Leadbeater’s Possum to the critically endangered category under the

EPBC Act, with effect from 2 May 2015.7%

4. In consequence of the listing of the Leadbeater’s Possum as a threatened species in the
endangered, and critically endangered, categories under the EPBC Act, the taking of an
action that is likely to have a significant impact on the Leadbeater’s Possum is prohibited

by s 18(2)(b) of the EPBC Act unless:

(a) there is an approval in place for that action under Part 9 of the EPBC Act: s 19
of the EPBC Act; or

(b) the action is a Regional Forest Agreement forestry operation undertaken in

accordance with an RFA: s 38(1) of the EPBC Act and s 6(4) of the RFA Act.””?

5. Leadbeater’s Possum were detected at each location marked by a cross on the maps at

Annexures JRM-37* and JRM-7"7 to the First McKenzie Affidavit.””®

770 Paragraph 11 of the 3FASOC; paragraph 11 of the defence.

771 Paragraph 12 of the 3FASOC; paragraph 12 of the defence.

772 Paragraph 13 of the 3FASOC; paragraph 13 of the defence.

773 Paragraph 15 of the 3FASOC; paragraph 15 of the defence.

74 [CB 2.3.3].

775 [CB 2.3.7].

776 [CB 2.3]. See paragraph 6 of the notice to admit [CB 1.9]; notice of dispute [CB 1.10].



Leadbeater’s Possum was detected on 20 February 2017 within Blue Vein coupe at the
location marked by a white cross numbered “834” on the maps at Annexure JRM 7777

to the First McKenzie affidavit.””®

Leadbeater’s Possum was detected on 2 August 2016 within Hairy Hyde coupe at the
location marked by a white cross numbered “567” on the maps at Annexure BTN-5"7

to the affidavit of Blake Nisbet affirmed on 17 September 2018.7%°

Leadbeater’s Possum were detected at each location marked by a blue circle on the

Agreed Maps.”®!

Habitat requirements of Leadbeater’s Possum

10.

11.

12.

13.

Leadbeater’s possum requires the joint presence of both hollow-bearing trees and a dense

lower-storey dominated by Acacia.”®*

Formation of hollows suitable for nesting by Leadbeater’s Possum has been estimated to

take about 100 to 150 years, with hollows starting to form at about 80 to 100 years.”?

Acacia is a short-lived species that reduces from 50-80 years after disturbance when it

dies.”

The Acacia understorey component of Leadbeater’s Possum habitat requires disturbance

—typically fire, or timber harvesting— to regenerate.”®

Physical characteristics of the understorey necessary for critical habitat of Leadbeater’s

Possum may be increasing in at least some areas because of the dense interconnected

777 [CB 2.3.7].

[
778 [
[

CB 2.3]. See paragraph 7 of the notice to admit [CB 1.9]; notice of dispute [CB 1.10].

779 [CB 2.4.5].

780 [CB 2.4]. See paragraph 8 of the notice to admit [CB 1.9]; notice of dispute [CB 1.10].

781 See paragraph11 of the notice to admit [CB 1.9]; notice of dispute [CB 1.10]. The Agreed Maps are
at Volume 7 of the Court Book.

782 First Baker Report [CB 5.2.1], [
783 First Baker Report [CB 5.2.1], [
784 First Baker Report [CB 5.2.1], [

7

11]; First Woinarski Report [CB 4.7.1], [80]; T 532:32.
13]; T 532:37.
13]; First Woinarski Report [CB 4.7.1], [5(f)]; T 533:13.

785 First Woinarski Report [CB 4.7.1], [84]; T 533:34.
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14.

15.

characteristics of regrowth vegetation that develops in the decades (10-60 years) after

fire or timber harvesting.”®

Densities of Leadbeater’s Possum are highest in young (e.g. 20-40 years old stands of

forest supporting high stem density.”®’

There are many records of Leadbeater’s possum in young regrowth forest (e.g. five to

ten years post-fire or logging).”®

Population of Leadbeater’s Possum

16.

17.

18.

19.

Professor Lindenmayer’s long-term study was not designed to estimate the population

size of Leadbeater’s Possum.”®

The population size of Leadbeater’s Possum is unknown, representing a notable gap in

knowledge in relation to the species.””

There are relatively few surveys for Leadbeater’s Possum in national parks compared to

the overall forest.”!

The Threatened Species Scientific Committee considers the population size of

Leadbeater’s Possum to be between 2,500 and 10,000.7%*

Protection of Leadbeater’s Possum habitat

20.

As at the time of the publication of the Leadbeater’s Possum Advisory Group (LBPAG)

Technical Report:”?

786 First Woinarksi Report [CB 4.7.1], [84].

787 Conservation Advice for Leadbeater’s Possum [CB 6.23].

788 Second Woinarksi Report [CB 4.9.1], 27 [68(b)]; DELWP Review of Leadbeater’s Possum Colony
exclusion dated July 2017 [CB 3.4.29], Table 7, 30.

78 Third Woinarski Report [CB 4.11.1], [27].

790 First Woinarski Report [CB 4.7.1], [4], [16]: T 538:27.

71T 539:14.

72 [CB 6.23A], pp 19-20.

7323 January 2014, [CB 11.96].
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(a) 34 percent of the area of potential habitat (i.e. ash forests or Snow Gum
woodlands) within the range of Leadbeater’s Possum in the Central Highlands

was located in formal national parks and conservation reserves;”**

(b) however a total of 69 per cent of the area of potential habitat within the range
of Leadbeater’s Possum in the Central Highlands was in areas excluded from
timber harvesting when, in addition to formal parks and conservation reserves,
SPZ (including the Leadbeater’s Possum Reserve of 30,500 hectares of high
quality habitat) or areas excluded from harvesting due to biodiversity and
regulatory reasons were taken into account;’”’

(c) approximately 63,000 hectares of ash forest within the range of Leadbeater’s
Possum (31 per cent of potential habitat) is available to be harvested and then

actively regenerated over the length of harvesting rotation (around 80 years);”®

(d) it was estimated that after two years of intensive surveys, including by

government and environmental groups, that up to 280 new colonies within the

available timber resource may be located;””” and

(e) the Advisory Group’s recommended package of actions was based on
establishing a 200 m radius exclusion zone around existing and future records
that was estimated to impact, after two years of intensive surveying, up to 2,572

hectares of available resource.”®

21.  The Victorian Government accepted all of the LBPAG recommendations.””

22.  The Code gave effect to several of the actions recommended from the LBPAG in that,

since the publication of the Code in 2014:

(a) the Planning Standards have specified as zoning management actions:
774 [CB 11.96], 16. See also T 539:19.
795 [CB 11.96], 6. See also Table 1, 23.
726 [CB 11.96], 8.
77 [CB 11.96], 81.

75 [CB 11.96], 81.
7% DELWP Review of Leadbeater’s Possum Colony exclusion dated July 2017 [CB 3.4.29], 17.
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(iif)

the protection of 30% of Ash forest from timber harvesting operations

in each LMU;*®

the establishment and maintenance of SPZs of 200 m radius centred on
each verified Leadbeater’s Possum colony found since 1998 that is not

located within forest areas severely impacted by the 2009 Black Saturday

bushfire;**! and

the establishment of SPZs over areas of Zone 1A habitat where there are

more than 10 hollow bearing trees per 3 ha in patches greater than 3 ha

(amended from more than 12 hollow bearing trees);*** and

(b) the Management Standards and Procedures have required, within the

Leadbeater’s Possum range, a 100 m buffer around all stands of modelled Ash

old growth forest depicted in the Department’s old growth spatial layer
(MOG2009.shp) and verified during field assessment by VicForests or the

Department to be Ash type forest.?’
23.  Asat 30 January 2017:%*
(a) an additional 4,046 hectares of State forest had been reserved in SPZ by reason

of implementation of THEZs around verified Leadbeater Possum colonies;**’

(b) the establishment of the THEZs had resulted in the formal reserve system for

Leadbeater’s Possum increasing from 30,520 ha to 34,566 ha (an increase of

~13% in terms of area); and®%®

800 Leadbeater’s Possum Management Unit; [CB 6.11], 21-22. See recommended action 4.7 in [CB

11.96], 91.

801 ICB 6.11], 21-22; 39. See recommended action 4.1 in [CB 11.96], 84.

802 ICB 6.11], 39. See recommended action 4.6 in [CB 11.96], 90.

803 [CB 6.10], 37, clause 4.4.4.1.

804 Although the DELWP Review of Leadbeater’s Possum Colony exclusion is dated Jul 2017, p 17
explains that all verified records of Leadbeater’s Possum up to 30 January 2017 were included in the

review.

805 DELWP Review of Leadbeater’s Possum Colony exclusion dated July 2017 [CB 3.4.29], 10. See also

section 2.1.6, p 27.

806 DELWP Review of Leadbeater’s Possum Colony exclusion dated July 2017 [CB 3.4.29], 10-11.

188



(c) the clustering of THEZs has created potential ‘neighbourhoods’ of possum
colonies, likely to increase the resilience and long-term viability of these sub-

populations.?”’

24, As at October 2018:

(a) there have been approximately 657 Leadbeater’s Possum colonies identified

across State Forests, Parks and Reserve Lands in Victoria;®*® and

(b) 555 of the Leadbeater’s Possum colony sites are within GMZ (with 96 identified
prior to 2014) and 459 colony sites protected under the LBPAG

recommendations.?”’

25.  The Threatened Species Scientific Committee estimates that, in the period 2018 to 2036,
the overall harvest of existing potential habitat for Leadbeater’s Possum would be 9,296

ha or approximately 4.9 percent of existing potential habitat.?!

807 DELWP Review of Leadbeater’s Possum Colony exclusion dated July 2017 [CB 3.4.29], 11.
808 [CB 11.20], 18.
09 [CB 11.20], 18.
810 [CB 6.23A], 13.
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Table A — Analysis of Logged Coupes (including Logged Glider coupes)

“GG” means Greater Glider

“LBP” means Leadbeater’s Possum

“Code” means the Code of practice for timber production 2014
“SPZ” means Special Protection Zone

“SMZ” means Special Management Zone

Actual Silvicultural
Silvicultural system
system®!2 (TRP)813

Coupe | Coupe name  Gross Net area = Harvested
811

no. areéa area’

Local biodiversity protection measures

Landscape biodiversity protection
measures

9.5 Glenview 40.92 26.25 30.01 STR STR e coupe underwent desktop ¢ Code exclusions (slope > 30 degrees
298-516- assessment, coupe reconnaissance or stream side buffer) (Code
0001 and coupe marking prior to exclusions) in and around coupe®?!

harvesting®!*

pre-harvest habitat survey
completed prior to harvesting®"®
approx. 10 ha retained habitat
comprised of habitat exclusion on
south border of coupe and
hydrological buffer around entire
border of coupe 8¢

area of SPZ to north west of
coupe®??

neither the Operations Map or
Context Map show SMZ zone in or
adjacent to coupe®*

no green ash to be harvested within
SMZ. SMZ for green ash
protection (2009 wildfire) within

811 See the table at paragraph [161] of the Second Paul Affidavit [CB 3.4].

912 Thid.
13 [CB 6.6].

814 Second Paul Affidavit [CB 3.4; [213]].
815 Second Paul Affidavit [CB 3.4; [294]].

816 [CB 8.14A]; Second Paul Affidavit [CB 3.4; [300(b]].
21 [CB 7.16.3h].

822 [CB 7.16D; CB 7.1D)].

523 [CB 8.14 p 15].



Gross Net area = Harvested
811

areéa area’

Coupe name

Actual

Silvicultural

Silvicultural system

system®!2

(TRP)*'3

Local biodiversity protection measures

¢ habitat protection in the vicinity of
GG detections®!”

e 5 of the 9 GG detections occurred
in an area excluded from
harvesting; the balance occurred in
area harvested®'

¢ neither the Operations Map or
Context Map show SMZ zone in or
adjacent to coupe®”’

¢ 1o green Ash to be harvested
within SMZ. SMZ for green Ash
protection (2009 wildfire) within
coupe boundary and within 500m
of boundary®*°

Landscape biodiversity protection
measures

coupe boundary and within 500m
of boundary®**

9.6

Flicka
298-519-
0003

37.75 27.78 19.86

RRH

CFE

e coupe underwent desktop
assessment, coupe reconnaissance
and coupe marking prior to
harvesting®*

e large area of coupe not harvested®**

e area of SPZ runs up the centre of
the coupe which was excluded from
the coupe boundary and the area
surrounding the SPZ within the

e SPZ and Code exclusion zone in
centre and eastern edge of coupe®*®

e area of SPZ and Murrindindi River
natural features and scenic reserve
in vicinity 33!

¢ no SMZ within and adjacent to
coupe?*?

817 Second Paul Affidavit [CB 3.4; [300(b)]].
818 [CB 2.3.14; CB2.3.17]].

819 [CB 8.14; p 15].

520 [CB 8.14; p 15].

524 [CB 8.14 p 15].

825 Second Paul Affidavit [CB 3.4; [213]].
826 [CB 8.15A].

$0 [CB 7.16.3h].

$1[CB 7.1A].

$2 [CB 7.16.3h]; [CB 8.15].
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Local biodiversity protection measures

Actual Silvicultural
Silvicultural system
system®!2 (TRP)813

Gross Net area = Harvested
811

areéa area’

Coupe name Landscape biodiversity protection

measures

coupe was excluded from timber

e SMA (20009 fire salvage) adjacent

harvesting®*” to coupe, north side of Horseyard
¢ no SMZ within and adjacent to Creek Yard. No operations to
coupe®? occur in SMA#

e SMA (20009 fire salvage) adjacent
to coupe, north side of Horseyard
Creek Yard. No operations to
occur in SMA®

9.12 Guitar Solo 33.86 24.85 15.76 RRH STR e coupe underwent desktop e coupe immediately to the west of a
307-505- assessment, coupe reconnaissance large plantation area’**
0011 and coupe marking prior to e Yarra Ranges National Park in the

harvesting®** vicinity of coupe®®
e pre-harvest habitat survey e areas of SPZ and SMZ surround
undertaken®® 846

e three 200 m THEZ overlay and are
adjacent to north west side of
coupe?3®

e 2 GG detected in (or on the border
of) areas excluded from
harvesting®%’

coupe

e large SMZ within and surrounding
coupe (all sides)?*

e harvest and roading activities
within SMZ to be in accordance
with SMZ Plan - SMZ plan
requirement of no more than 90 ha
(net area) to be harvested within a

827 [CB 8.15A]; Second Paul Affidavit [CB 3.4; [306]].

[
25 [CB 7.16.3h]; [CB 8.15].
529 [CB 8.14; p 16].

533 [CB 8.14; p 16].

834 Second Paul Affidavit [CB 3.4; [213]].
835 Second Paul Affidavit [CB 3.4; [310]].
536 [CB 8.11A.

%7 [CB 8.11A]; [CB 3.4.58].

844 CB 7.12.3h; CB 7.1A].

%5 [CB 7.12.3h].

846 [CB 7.12C].

%47 [CB 8.11; p 24, 25]; [CB 7.12.3h].
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Coupe  Coupe name  Gross Net area = Harvested Actual Silvicultural ~ Local biodiversity protection measures | Landscape biodiversity protection

811

no. area area® Silvicultural system measures
system®!? (TRP)8®3
e visual buffers on south and 12-month period and a maximum
northeast borders of coupe®* size area of 30 ha in single area®*®
e 5 m retained around standing tree
geebungs®®

e three of the GG detections were
within the coupe that was already
harvested prior to detection and
one was on the edge of the
harvested area and the 200 m
THEZ84

e two detections of GG in the area
south of the retained habitat and
another two detections occurred
within areas of retained
vegetation®*!

e large SMZ within and surrounding
coupe (all sides)®*

e harvest and roading activities
within SMZ to be in accordance
with SMZ Plan - SMZ plan
requirement of no more than 90ha
(net area) to be harvested within a
12-month period and a maximum
size area of 30ha in single area®*®

535 [CB 8.11A.

59 [CB 8.11A.

840 Second Paul Affidavit [CB 3.4; [314(c)]].
841 Second Paul Affidavit [CB 3.4; [314](c)(v)].
82 [CB 8.11; pp 24-25]; [CB 7.12.3h].

%3 [CB 8.11; p 17).

%5 [CB 8.11; p 17).
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Landscape biodiversity protection
measures

Local biodiversity protection measures

Actual Silvicultural
Silvicultural system
system®!2 (TRP)813

Coupe name  Gross Net area = Harvested
811

areéa area’

9.13 Mont Blanc 20.06 12.98 13.57 STR STR ¢ coupe underwent desktop area of SPZ to north and south of
309-507- assessment, coupe reconnaissance coupe®®
0001 and coupe marking prior to Yarra Ranges National Park in

harvesting®*’

e area to north east of coupe does
not appear to have been harvested
(although is not excluded)3*°

e coupe diary entry states: “advice
from Tim McBride ‘recommend
retaining the largest diameter
hollow bearing trees near to
location where gliders have been
observed(refer supplied map also).
Younger trees adjacent to these
HBT should be also retained for a
food source for gliders as they are
exclusively leaf eaters’ %!

e GG detections bar one in harvested
area®?

¢ 1o SMZ in coupe and strip of SMZ
east of coupe along Acheron
Way®s3

e SMZ not within or adjacent to
coupe boundary and will not be

vicinity®¢

no SMZ in coup and of SMZ east
of coupe along Acheron Way?®’
SMZ not within or adjacent to
coupe boundary and will not be
affected by harvesting and SMZ is
located within 340 m of coupe
boundary?8

849 Second Paul Affidavit [CB 3.4; [213]].

50 [CB 8.1A.

851 Second Paul Affidavit [CB 3.4; [321]].

852 [CB 3.4.61].

833 [CB 8.1; p 21, 22]; [CB 7.4.3h].
855 [CB 7.4.3h] [CB 7.1A].

85¢ [CB 7.1A].

871CB 8.2; p 20, 21]; [CB 7.4.3h]
838 ICB 8.1; p; 14].
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Coupe name  Gross Net area = Harvested Actual Silvicultural ~ Local biodiversity protection measures | Landscape biodiversity protection
81 Silvicultural system measures
system®!2 (TRP)8®3

areéa area’

affected by harvesting and SMZ is
located within 340 m of coupe
boundary®**
9.14 Kenya 28.81 13.33 13.4 RRH CFE e coupe underwent desktop e SPZ and Code exclusion in north
309-507- assessment, coupe reconnaissance area of coupe®®’
0003 and coupe marking prior to e Code exclusion along south and

harvesting®”’ south west border of coupe®®®

e coupe diary entry states: “advice e area of SPZ to north of coupe
from Tim McBride ‘recommend extending in a line out east and
retaining the largest diameter west®¢’
hollow bearing trees near to e Yarra Ranges National Park in
location where gliders have been vicinity®8
observed(refer supplied map also). | e no SMZ in coupe and strip of SMZ
Younger trees adjacent to these east of coupe along Acheron
HBT should be also retained for a Way®
food source for gliders as they are
exclusively leaf eaters’8°

e SPZ and Code exclusion in north
area of coupe®®’

¢ hydrological buffer along south and
south west border of coupe®®*

554 [CB 8.1; p 14].

859 Second Paul Affidavit [CB 3.4; [213]].

860 Second Paul Affidavit [CB 3.4; [321]].

861 Second Paul Affidavit [CB 3.4; [323(d)]]; [CB 8.2A].
862 [CB 8.2A].

%5 [CB 7.4.3h].

%66 [CB 7.4.3h].

%7 [CB 7.4.3h].

868 [CB 7.1A].

89 [CB 8.1 pp 21-22]; [CB 7.4.3h].
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Coupe name Net area = Harvested Actual

area’!!

Silvicultural
Silvicultural system
system®!2 (TRP)813

Local biodiversity protection measures

GG detections occurred on or
adjacent to north eastern border of
coupe in area that was harvested®®®
no SMZ in coupe and strip of SMZ
east of coupe along Acheron
Way®6*

Landscape biodiversity protection
measures

9.15 The Eiger 31.38 22.78 28.78 STR CFE coupe underwent desktop Yarra Ranges National Park in
309-507- assessment, coupe reconnaissance vicinity®”
0004 and coupe marking prior to no SMZ in coupe and strip of SMZ
harvesting®” east of coupe along Acheron Way
no SMZ in coupe and strip of SMZ 873
east of coupe along Acheron Way
871
9.16 Professor 29.76 16.7 15.3 RRH CFE coupe underwent desktop coupe immediately bordered by
Xavier assessment, coupe reconnaissance Yarra Ranges National Park®°
317-508- and coupe marking prior to SMZ within coupe and on south-
0008 harvesting®” west/east border®®!

three 200m THEZ across large
areas of coupe®”

SMZ Plan in place®?

33 [CB 3.4.61].

84 [CB 8.1; pp21-22]; [CB 7.4.3h].

870 Second Paul Affidavit [CB 3.4; [213]].

571 [CB 8.1 pp 16-17]; [CB 7.4.3h].

872 [CB 7.1A].

573 [CB 8.1; pp 16, 17]; [CB 7.4.3h].

874 Second Paul Affidavit [CB 3.4; [213]].

875 Second Paul Affidavit [CB 3.4; [324]]; [CB 8.26A].
$0 [CB 7.14.3h].

51 [CB 8.26; p 27).

882 Fifth Paul Affidavit [CB 3.8; [20], [21]]; [CB 3.8.3].
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Local biodiversity protection measures

Actual Silvicultural
Silvicultural system
system®!2 (TRP)813

Harvested

area’!!

Gross Net area

areéa

Coupe name

e rainforest buffer area on north west
border of coupe, extending east of
the THEZ?"®

e strip of retained vegetation on
south eastern boundary®””

e SMZ within coupe and on south-
west/east border®”®

e SMZ Plan in place®”

Landscape biodiversity protection
measures

9.17

Ginger Cat 11.83 5.02 4.28 RRH CFE e coupe underwent desktop
344-509- assessment, coupe reconnaissance
0009 and coupe marking prior to

harvesting®??

e large exclusion area running
around entire perimeter of coupe
and intruding to centre of coupe®®*

e four 200 m THEZ surrounding

885

e Code exclusion in north east, north
west and south of coupe®®’

o large area of SPZ located
immediately south of coupe’”

e coupe in vicinity of Yarra Ranges
National Park and series of patches
of SPZ leading from coupe area to
Yarra Ranges National Park®!

coupe e SMZ located south-east of coupe
e six 200m THEZ in proximity to and no SMZ within coupe or
the coupe?®® immediately adjacent to coupe®”?

876 Second Paul Affidavit [CB 3.4; [324]]; [CB 8.26A].
877 Second Paul Affidavit [CB 3.4; [324]]; [CB 8.26A].
75 [CB 8.26; p 27).

87 Fifth Paul Affidavit [CB 3.8; [20], [21]]; [CB 3.8.3].
883 Second Paul Affidavit [CB 3.4; [213]].

884 [CB 8.5A].

885 Second Paul Affidavit [CB 3.4; [326]];[CB 8.5A].
88¢ Second Paul Affidavit [CB 3.4; [326]].

89 [CB 7.6.3h].

80 [CB 7.6.3h].

81 [CB 7.3C].

2 [CB 7.6.3h].
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Coupe name

Gross
area

Net area

Harvested

area’!!

Actual

Silvicultural

Silvicultural system

system®!2

(TRP)*'3

Local biodiversity protection measures

SMZ located South-East of coupe
AND SMZ within coupe or
immediately adjacent to coupe®®”
No harvesting within SMA and
SMA within 500m radius —SMA
boundary to be confirmed and
marked (SMP65 and SMP69)388

Landscape biodiversity protection
measures

no harvesting within SMA and
SMA within 500m radius - SMA
boundary to be confirmed and
marked (SMP65 and SMP 69)%3

9.18 Blue Vein 19.97 9.79 2.52 RRH CFE coupe underwent desktop large area of SPZ surrounding
348-506- assessment, coupe reconnaissance entire coupe and SPZ connected to
0003 and coupe marking prior to other corridors of SPZ°%

harvesting®

a series of surveys and/or
investigations for both Leadbeater’s
Possum and Leadbeater’s Possum
habitat undertaken prior to the
commencement of timber
harvesting®’

two directions given under s 70 of
the SFT Act%

Department investigation
confirmed no Zone 1A or Zone 1B
habitat or any breach of the
Code®”

SMZ located south-east of coupe
and no SMZ within coupe or
immediately adjacent to coupe®®®
no harvesting within SMA and
SMA within 500m radius - SMA
boundary to be confirmed and
marked (SMP65 and SMP69)°”

57 [CB 7.6.3h].
%3 [CB 8.5; p 16].
3 [CB 8.5; p 16].

894 Second Paul Affidavit
895 Second Paul Affidavit
896 Second Paul Affidavit
897 Second Paul Affidavit
%5 [CB 7.6.3h].

96 [CB 7.6.3h].

7 [CB 8.6; p 17].

CB 3.4; [213]].

CB 3.4; [331]-[345], [350]-[353]].

CB 3.4; [356]-[360]]; [CB 3.4.71]; [CB 3.4.72].

CB 3.4; [369]]; Fourth Paul Affidavit [CB 3.6 [115]].

—_————_—
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Coupe  Coupe name  Gross Net area = Harvested Actual Silvicultural ~ Local biodiversity protection measures | Landscape biodiversity protection
811 Silvicultural system measures
system®!? (TRP)8®3

no. areéa area’

e large areas in coupe excluded from
harvesting due to multiple 200 m
THEZ overlapping coupe
boundary?*®

e area of Zone 1A habitat in west of
coupe excluded®”’

e LBP detection in southern portion
of coupe occurred after harvesting
was commenced and the 200 m
THEZ overlaps with the portion of
the coupe harvested by a small
margin®®

e GG detections occurred in area in
which harvesting did not occur®"

e VicForests would have to consider
the viability of conducting any
future timber harvesting operations
in coupe given the substantial
reserved areas within and around
coupe’®?

e SMZ located south-east of coupe
and no SMZ within coupe or
immediately adjacent to coupe’®

e 1o harvesting within SMA and
SMA within 500m radius —SMA

8% [CB 8.6A].

899 Second Paul Affidavit [CB 3.4; [370]].

900 Second Paul Affidavit [CB 3.4; [370 (b)]].
91 [CB 2.3.36].

902 Second Paul Affidavit [CB 3.4; [370 (f)]].
93 [CB 7.6.3h].
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Net area Harvested Actual Silvicultural | Local biodiversity protection measures
area®!! Silvicultural system
system®?  (TRP)"?

Coupe name

Landscape biodiversity protection
measures

boundary to be confirmed and
marked (SMP65 and SMP69)°*

9.19

Bullseye 30.45 13.29 8.90
345-503-
0005

RRH

RRH

e coupe underwent desktop
assessment, coupe reconnaissance
and coupe marking prior to
harvesting”®®

e two small patches of coupe have
been harvested, with the remainder
of coupe excluded from timber
harvesting by significant areas of
SPZ, rainforest, Zone 1A habitat
and buffer®”

e SPZ extends from north east
boundary of coupe to north east of
coupe’™®

e no SMZ within or adjacent to
coupe’!!

coupe in vicinity of conservation
reserves, extensive SPZ and
multiple 200 m THEZ*"

no SMZ within or adjacent to
coupe’!?

9.20

Hairy Hyde 46.28 33.99 2.58
345-505-
0006

STR

CFE

e coupe underwent desktop
assessment, coupe reconnaissance
and coupe marking prior to
harvesting®!*

e 200 m THEZ in centre of coupe’

a series of Code exclusions extend
to the north west of the coupe and
interlock with an SPZ around
north of the coupe’®

94 [CB 8.6; p 17].

908 Second Paul Affidavit [CB 3.4; [213]].
%99 [CB 8.23A].

10 [CB 8.23A].

11 [CB 7.24.3h]; [CB 8.23; p 26-27].

912 [(CB 7.24.3h].

13 [CB 7.24.3h]; [CB 8.23; pp 26-27].
14 Second Paul Affidavit [CB 3.4; [213]].
915 [CB 8.24A.

920 [CB 7.24.3h]
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Coupe name  Gross Net area = Harvested Actual
811

areéa area’

Silvicultural
Silvicultural system
system®!2 (TRP)813

Local biodiversity protection measures

e three further 200 m THEZ
overlapping coupe®'®

e only 2.58 ha in south corner of
coupe has been harvested *!”

e area partially harvested overlaps
200 m THEZ (but was harvested
prior to detection)’®

e 1o SMZ within or adjacent to
coupe’

Landscape biodiversity protection
measures

e in vicinity of Yarra Ranges
National Park®!

e patches of SPZ to east of coupe’>

e Bunyip State Park approximately
20 km south of coupe’

e 1o SMZ within or adjacent to
coupe’*

9.21

Opposite 34.30 23.18 6.06 STR CFE
Fitzies 345-
506-0004

e coupe underwent desktop
assessment, coupe reconnaissance
and coupe marking prior to
harvesting®*

e pre-harvest survey for LBP
undertaken between 18 December
2015 and 8 February 2016, LBP
detected and a 200 m THEZ
created around the detection®*®

e coupe surrounded by
interconnecting SPZ°%

e coupe in vicinity of Yarra Ranges
National Park®*

e Bunyip State Park approximately
20 km south of coupe®”

916 [CB 8.24A.

17 Second Paul Affidavit [CB 3.4; [385(b)]; [CB 8.24A].
18 Second Paul Affidavit [CB 3.4; [384]].
919 [CB 7.24.3h]; [CB 8.24; pp 16, 22, 24].
21 [CB 7.3A].

22 [CB 7.3A].

23 [CB 7.3A].

924 [CB 7.24.3h]; [CB 8.24; pp 16, 22, 24].
925 Second Paul Affidavit [CB 3.4; [213]].
926 Second Paul Affidavit [CB 3.4; [389]].
%5 [CB 7.24.3h].

36 [CB 7.3A].

%37 [CB 7.3A].
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Coupe
no.

Coupe name

Gross
area

Net area

Harvested

area’!!

Actual

Silvicultural

Silvicultural system

system®!2

(TRP)*'3

Local biodiversity protection measures

only an area in south east of coupe
has been harvested®”’

200 m THEZ in centre of coupe®®
due to location of 200 m THEZ,
post-harvest map states “unable to
access [northern half of coupe] due
to LBP Buffer”?*

area of reserve surrounding
harvested area in south west corner
of coupe’®

further 200 m THEZ overlaps the
northern border of the coupe from
which harvesting was excluded®*!
another LBP SPZ adjacent to south
east corner of coupe®? which
covers two GG detections (in 1995
and 1997)%3

SMA VFSMP65 within 500 m of
coupe; not within or immediately
adjacent to coupe and will not be
affected by harvesting”*

Landscape biodiversity protection
measures

9.25

Greendale
348-515-
0004

26.97

17.78

18.36

CFE

CFE

coupe underwent desktop
assessment, coupe reconnaissance

Large area of SPZ to north/north
west of coupe; area extends to west

*27 [CB 8.25A].
*2% [CB 8.25A].
*2’ [CB 8.25A].
[CB 8.25A].
*1[CB 7.24C].
[ ]
[
[

930

932 [CB 7.24C].
933 [CB 7.24C].

934 [CB 8.25; p 16]; [CB 7.24.3h].

202




Gross Net area
area area®

Coupe name

Harvested
811

Actual

Local biodiversity protection measures

Silvicultural

Silvicultural system
system®!2 (TRP)3®

and coupe marking prior to
harvesting”®

e multiple 200 m THEZ overlapping
or adjacent to southern boundary
of coupe; area was harvested prior
to creation of one 200 m THEZ?¥

¢ hydrological buffer along west
border of coupe excluded from
harvesting®*°

e 1o SMZ within or immediately
adjacent to coupe’!

e no action required on SMA; SMA
not within or surrounding coupe’*

Landscape biodiversity protection
measures

of coupe with series of SPZ
exclusion corridors®?

¢ GG detections to the north of
coupe entirely within SPZ area®*

e coupe in vicinity of Yarra Ranges
National Park®*

e 1o SMZ within or immediately
adjacent to coupe’®

e no action required on SMA; SMA
not within or surrounding coupe®’

9.26

Tarzan 30.51 18.58 17.05

348-517-
0005

RRH

CFE e coupe underwent desktop
assessment, coupe reconnaissance
and coupe marking prior to
harvesting”*®

e large area on north boundary of

coupe excluded from harvesting’*’

e GG detection (1998) in south of
coupe border in 200 m THEZ*®

e area of SPZ along Ada River
excluded®”

938 Second Paul Affidavit [CB 3.4; [213]].
3% [CB 8.16A]].

40 [CB 8.16A]].
%1 [CB 7.17.3h]; [CB 8.16; pp 24-25].
%2 [CB 8.16 p 15].
%3 [CB 7.17.3h]].
%4 [CB 7.17C]].
45 [CB 7.3A].

%6 [CB 7.17.3h]; [CB 8.16; pp 24-25].
%7 [CB 8.16; p 15].

948 Second Paul Affidavit [CB 3.4; [213]].
49 [CB 8.4A]].

¢ [CB 7.5C].

7 CB 7.5C].
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Harvested

area’!!

Gross Net area

areéa

Coupe name

Actual
Silvicultural system

Local biodiversity protection measures

Silvicultural

system®!2 (TRP)813

¢ hydrological buffer on eastern and
southern boundary”*°

e 200 m THEZ southern boundary
of coupe which overlaps the coupe
boundary and that area is excluded
from harvesting®!

e SPZ corridor extending along
western border of coupe to the
north and south along Ada River®*?

e additional 200 m THEZ in vicinity
of coupe”?

e a GG detection in the north corner
of the coupe is covered by a
modelled exclusion area®*

e no SMZ within or adjacent
coupe’®

Landscape biodiversity protection
measures

e coupe in vicinity of Yarra Ranges
National Park®®

e Bunyip State Park approximately
20 km south of coupe®’

e no SMZ within or adjacent
coupe?®

e small SMZ south of coupe *°!

9.30

Estate 34.53 24.25 18.66 STR

462-507-
0008

STR e coupe underwent desktop
assessment, coupe reconnaissance
and coupe marking prior to

harvesting”®

e coupe in vicinity of Yarra Ranges
National Park®”

250 [CB 8.4A]].

51 [CB 8.4A]].

952 Second Paul Affidavit [CB 3.4; [393]]; [CB 8.4A]].
53 [CB 8.4A]].

254 [CB 7.5C]

55 [CB 8.4; pp 22-23].

28 [CB 7.3A].

259 [CB 7.3A].

%60 [CB 8.4; pp 22-23].

%1 [CB 7.5.3h].

962 Second Paul Affidavit [CB 3.4; [213]].
70 [CB 7.3A].
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Coupe | Coupe name  Gross Net area Harvested Actual Silvicultural | Local biodiversity protection measures
81 Silvicultural system

no. areéa area’

Landscape biodiversity protection
measures

system®!2 (TRP)3®

e harvesting effectively completed by
the time the GG detections were
received’®

e area of SPZ extends along river to
north of coupe®®*

e area to west of harvest area not
harvested (but not marked as
excluded)®® - this area retained in
addition to stream buffer adjacent
to western boundary?®®

e GG detections in north east area of
coupe appear to be in area which
was not harvested’’

¢ modelled exclusion areas forming
corridors to north east of coupe®®

e no SMZ within or adjacent to
969

e Bunyip State Park approximately
20 km south of coupe’”!

e areas of SPZs covering rivers
extending to north west of coupe’”

e series of SPZ corridors to south
west of coupe’”?

e 1o SMZ within or adjacent to
coupe’*

2

coupe
9.31 De Valera 33.744 | 15.46 17.97 RRH CFE e coupe underwent desktop e Yarra Ranges National Park 4-5
463-504- assessment, coupe reconnaissance km north east of coupe’’

0009

963 Second Paul Affidavit [CB 3.4; [395]].
%4 [CB 8.12A.

%5 [CB 8.12A.

%6 [CB 8.12A.

%7 [CB 7.13.3h].

%5 [CB 7.13.3h]

%9 [CB 7.13.3h]; [CB 8.12; p. 21-22].
71 [CB 7.3A].

72 [CB 7.3A].

73 [CB 7.3A].

974 [CB 7.13.3h]; [CB 8.12; p 21-22].
80 [CB 7.3A].
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Coupe name  Gross Net area = Harvested
811

areéa area’

Actual

Silvicultural

Silvicultural system

system®!2

(TRP)*'3

Local biodiversity protection measures

and coupe marking prior to
harvesting®”

e three 200 m THEZ to west
boundary of coupe, two of which
overlap the coupe boundary and
are excluded from harvesting’”®

e three hydrological buffer areas
excluded from harvesting®”’

e area of SPZ along river to east of
coupe’”®

e 1o SMZ within or adjacent to
coupe’”

Landscape biodiversity protection
measures

e areas of SPZs covering rivers
extending to north west of coupe’

e series of SPZ corridors to north
west of coupe’®

e area of plantation to west of
coupe’®

e 1o SMZ within or adjacent to
coupe’

9.32

Rowles 42.24 27.06 7.77
483-505-
0002

STR

STR

e coupe underwent desktop
assessment, coupe reconnaissance
and coupe marking prior to
harvesting®®’

e area to north of coupe entirely
sz986

e Baw Baw National Parks and Yarra
Ranges National Park located
north of coupe; series of SPZ
corridors existing between coupe
and National Parks®?

e patches of SPZ to south east of
coupe®*

975 Second Paul Affidavit [CB 3.4; [213]].
976 [CB 8.22A].

977 [CB 8.22A.

CB 8.22A]; [CB 7.21.3h].

CB 8.22; pp 22-23]; [CB 7.21.3h].
CB 7.3A].

CB 7.3A].

CB 7.3A].

%4 [CB 8.22 pp 22-23]; [CB 7.21.3h].

985 Second Paul Affidavit [CB 3.4; [213]].
86 [CB 8.7A].

993 [CB 7.2A].

24 [CB 7.2A].

978
979
981
982
983

—_— — — —— —_—
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Coupe
no.

Gross Net area

areéa

Coupe name

area’!!

Harvested

Actual

Silvicultural

Silvicultural system

system®

812

(TRP)*'3

Local biodiversity protection measures

e only small section in south of coupe
has been harvested®’

e 200 m THEZ adjacent to south
east boundary”®®

e GG detection (2017) in area which
was not harvested’®

e large areas of SPZ and hydrological
buffer exclusions to south west and
south east of coupe®”

e harvesting operations in coupe will
not be visible from the Scout Camp
and in accordance with SMZ plan
prescriptions and SMZ 483/05 plan
located adjacent gross coupe
boundary®”!

e SMZ in south of coupe, SMZ
overlaps south, south-west and
south-east boundaries of coupe®>

Landscape biodiversity protection
measures

e Moondarra State Park located
south of coupe®”?

e harvesting operations in coupe will
not be visible from the Scout Camp
and in accordance with SMZ plan
prescriptions and SMZ 483/05 plan
located adjacent gross coupe
boundary®®

e SMZ in South of coupe, SMZ
overlaps south, south-west and
south-east boundaries of coupe®’

9.33

Bromance 34.47 18.35 18.64

312-510-
0007

STR

CFE

e coupe underwent desktop
assessment, coupe reconnaissance
and coupe marking prior to
harvesting®®

e large areas of SPZ to north of
coupe!"2

987

CB 8.7A].

CB 8.7A].

CB 7.7.3].

CB 7.7.3].

CB 8.7 p. 29, 30].
CB 7.7.3h].

CB 7.2A].

CB 8.7 p. 18].

97 (CB 7.7.3h].

998 Second Paul Affidavit [CB 3.4; [213]].
1002 |CB 7.1A].

988
989
990
991
992
995

—_—— — — — — —— —

996

207




Net area = Harvested Actual
811

Coupe name | Gross Silvicultural | Local biodiversity protection measures
Silvicultural system

system®!2 (TRP)813

Landscape biodiversity protection
measures

areéa area’

large area on west boundary of
coupe (extending into a strip along
the south west boundary) excluded
from harvesting®”

areas of stream buffer exclusion to
south east of coupe!'®®

no SMZ within or adjacent to
coupe!*!

e Yarra Ranges National Park
located south of coupe!®®

e 1o SMZ within or adjacent to
coupe!%

harvesting!%%®

half of coupe has been excluded
from harvesting'%%

GG detection in south corner of
coupe is in harvested area'®"”
stream buffer excluded in north
half of coupe extends beyond north
boundary of coupe!'*®

9.34 Lovers Lane | 34.64 21.07 11.61 STR CFE coupe underwent desktop e large areas of SPZ to north of
312-510- assessment, coupe reconnaissance coupe!!!
0009 and coupe marking prior to e Yarra Ranges National Park

located south of coupe!®?

e no SMZ within or adjacent to
coupe'*'3

29 [CB 8.9A].

1000 |CB 8.9A].

1001 [CB 8.9; pp 22-23]; [CB 7.10.3h].
1003 |CB 7.1A].

1004 [CB 8.9; pp 22-23]; [CB 7.10.3h].
1005 Second Paul Affidavit [CB 3.4; [213]].
1006 |CB 8.10A].

1007 [CB 8.10A]; [CB 2.3.61].

1008 |CB 8.10A].

1011 1CB 7.1A].

1012 |CB 7.1A].

1013 [CB 8.10; pp 23-24]; [CB 7.10.3h].
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Coupe name  Gross Net area = Harvested Actual Silvicultural ~ Local biodiversity protection measures | Landscape biodiversity protection
81 Silvicultural system measures
system®!2 (TRP)8®3

areéa area’

e two detections of GG appear to be
in area excluded from harvesting in
north of coupe; other three occur in
southern portion of coupe which
was harvested 1%

e 1o SMZ within or adjacent to
coupe!*10

9.35 Swing High 23.43 9 3.07 RRH CFE e coupe underwent desktop e coupe abuts Yarra Ranges National
317-508- assessment, coupe reconnaissance Park!%?
0010 and coupe marking prior to e large areas of SPZ to north of
harvesting!'%* coupe!®?*

¢ only small corner in south west of | ¢  harvest in accordance with SMZ
coupe was harvested!! 317/10; SMZ 317/10 is adjacent to

e majority of coupe excluded from coupe boundary and approved
harvesting!?'® DELWP 9/11/2016'9%

e LBP SPZ on east boundary of e SMZ which runs from the south-
coupe overlaps into coupe; area of west of coupe through the south of
overlap excluded form coupe, and adjacent to the south-
harvesting'®!” east boundary!®¢

e area of SPZ to north east of coupe,
extending into coupe boundary'’!8

1009 [CB 2.3.58].

1010 [CB 8.10; pp 23-24]; [CB 7.10.3h].
1014 Second Paul Affidavit [CB 3.4; [213]].
1015 |CB 8.13A].

1016 |CB 8.13A].

1017 1CB 8.13A].

1018 |CB 8.13A].

1023 1CB 7.2A].

1024 1CB 7.2A].

1025 [CB 8.13 p. 16].

1026 [CB 8.13 p. 29, 30]; [CB 7.14.3h].
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Coupe
no.

Coupe name  Gross
area area®!!

Net area = Harvested

Actual

Silvicultural

Silvicultural system

system®!2

(TRP)*'3

Local biodiversity protection measures

patch of SPZ immediately to south
of coupe!®”

GG detections and LBP detections
in area excluded from timber
harvesting!%*

harvest in accordance with SMZ
317/10; SMZ 317/10 is adjacent to
coupe boundary and approved
DELWP 9/11/2016'0%!

SMZ which runs from the south-
west of coupe through the south of
coupe, and adjacent to the south-
east boundary'%*

Landscape biodiversity protection
measures

9.36

Skerry's 33.8 21.66 13.12
Reach
462-504-
0004

CFE

CFE

coupe underwent desktop
assessment, coupe reconnaissance
and coupe marking prior to
harvesting'%*’

three 200 m THEZ areas overlay
coupe!?

habitat reserve on east and west
borders!??’

coupe abuts Yarra Ranges National
1)311(1033

Code exclusions along coupe
boundary!%*

in vicinity of plantation
no SMZ within or adjacent to
coupe!%%

1035

1019 1CB 8.13A].

1020 [CB 2.3.65]; [CB 8.13A.

1021 [CB 8.13 p. 16].

1022 [CB 8.13 p. 29, 30]; [CB 7.14.3h].
1027 Second Paul Affidavit [CB 3.4; [213]].
1028 |CB 8.17A].

1029 1CB 8.17A].

1033 [CB 7.19.3h].

1034 [CB 7.19.3h].

1035 [CB 7.19.3h].

1036 [CB 8.18 p. 22, 23]; [CB 7.19.3h].

210




Coupe name  Gross Net area = Harvested Actual Silvicultural
81 Silvicultural system

area area’®
system®!2 (TRP)813

Local biodiversity protection measures

area partially harvested overlaps
200m THEZ (but was harvested
prior to detection)!%%

Interim Strategy applied!®

no SMZ within or adjacent to
coupe!%32

Landscape biodiversity protection
measures

9.37

Golden Snitch | 50.53 27.3 20.6 RRH CFE
288-516-
0007

coupe underwent desktop
assessment, coupe reconnaissance
and coupe marking prior to
harvesting'%’

buffer around entire coupe
significant areas of SPZ to east and
west of coupe!®¥’

stream buffers expanded around
full extent of coupe protecting
additional forest and LBP
habitat'**

no SMZ within or adjacent to
coupe!®!

1038

large concentration of 200 m
THEZ near coupe!®*

SPZ on immediate borders
conservation reserves to north east
and west of coupe, with connecting
sz1045

no SMZ within or adjacent to
coupe!%4

SMZ for LBP Monitoring site
within 500 m of coupe boundary;
harvesting will not impact!%’

1044

1030 Second Paul Affidavit [CB 3.4 [431]]; [CB 8.17A].
1031 Second Paul Affidavit [CB 3.4 [430]].

1032 [CB 8.18 p. 22, 23]; [CB 7.19.3h].

1037 Second Paul Affidavit [CB 3.4; [213]].

1038 [CB 8.18A].

1039 ICB 8.18A].

1040 Second Paul Affidavit [CB 3.4; [432(b)]].

1041 [CB 8.17; pp 26-27]; [CB 7.19.3h].

1043 [CB 7.20CJ; [CB 7.20D].
1044 [CB 7.20C]; [CB 7.20D].
1045 [CB 7.20CJ; [CB 7.20D].
1046 [CB 8.17 p. 26, 27]; [CB 7.19.3h].
1047 [CB 8.18; p 15].
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Coupe name Net area = Harvested Actual Silvicultural ~ Local biodiversity protection measures | Landscape biodiversity protection
81 Silvicultural system measures

system®!2 (TRP)813

area’

e SMZ for LBP Monitoring site
within 500 m of coupe boundary;
harvesting will not impact!**
9.38 Hogsmeade 52.24 16.0 16.6 RRH CFE e coupe underwent desktop e large concentration of 200 m
288-516- assessment, coupe reconnaissance THEZ near coupe'®?
0006 and coupe marking prior to e SPZ on immediate borders!®®
harvesting!%48 e conservation reserves to north east
e majority of coupe exclude from and west of coupe, with connecting
harvesting!'%¥ Spz104
e significant areas of SPZ and 200 m | e no SMZ within or adjacent to
THEZ adjacent to and abutting coupe'’?’
coupe!%50
e 1o SMZ within or adjacent to
coupe!®s’
9.39 Houston 18.23 12.3 16.15 CFE CFE e coupe underwent desktop ¢ Code exclusions on north and east
287-511- assessment, coupe reconnaissance borders, connecting to conservation
0006 and coupe marking prior to reserve!0¢
harvesting!%%® e 1o SMZ within coupe; small SMZ
west of coupe!%!

102 [CB 8.18; p 15].

1048 Second Paul Affidavit [CB 3.4; [213]].

1049 1CB 8.19A].

1050 |CB 8.19A].

1051 [CB 11.104; pp 23, 25 and 27]; [CB 7.19.3h].
1052 [CB 7.20CJ; [CB 7.20D].

1053 [CB 7.20CJ; [CB 7.20D].

1054 [CB 7.20CJ; [CB 7.20D].

1055 [CB 11.104; pp 23, 25 and 27]; [CB 7.19.3h].
1056 Second Paul Affidavit [CB 3.4; [213]].

1060 [CB 7.20.3h].

1061 [CB 8.20; pp 22, 23].
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Coupe name Net area = Harvested Actual Silvicultural ~ Local biodiversity protection measures | Landscape biodiversity protection
81 Silvicultural system measures
system®!2 (TRP)8®3

area’

hydrological buffer on border of no SMZ on 3 ha modelled
coupe!®7 exclusions map'*®
no SMZ within coupe; small SMZ
west of coupe!%®
no SMZ on 3 ha modelled
exclusions map'®’
9.40 Rocketman 54.13 30.2 37.17 RRH CFE coupe underwent desktop large concentration of 200 m
287.511.0009 assessment, coupe reconnaissance THEZ south-east of coupe!®®’
and coupe marking prior to conservation reserves to north east
harvesting!%¢? and west of coupe, with connecting
significant SPZ abutting coupe'%¢* Spz1068
areas of habitat reserve and no SMZ within or adjacent to
hydrological buffer excluded from coupe!%”?
harvesting!%¢®
no SMZ within or adjacent to
coupe!%6
9.41 Camberwell 33.9 27.0 20.6 CFE CFE coupe underwent desktop Code exclusions centre and north
Junction assessment, coupe reconnaissance and south borders and SPZ to west
290-527- of coupe!?”*
0004

1057 1CB 8.20A].

1058 [CB 8.20; pp 22-23].

1059 [CB 7.20.3h].

1062 [CB 7.20.3h].

1063 Second Paul Affidavit [CB 3.4; [213]].
1064 [CB 8.21A].

1065 [CB 8.21A].

1066 [CB 8.21; pp 22-23]; [CB 7.20.3h].
1067 [CB 7.20CJ; [CB 7.20D].

1068 [CB 7.20CJ; [CB 7.20D].

1069 [CB 8.21 p. 22, 23]; [CB 7.20.3h].
1074 [CB 7.9.3h].
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Coupe  Coupe name  Gross Net area = Harvested Actual Silvicultural ~ Local biodiversity protection measures | Landscape biodiversity protection

811

no. area area® Silvicultural system measures
system®!2 (TRP)8®3
and coupe marking prior to e 1o SMZ within or adjacent to
harvesting!'?”° coupe'?”

e area to the north east of the coupe
containing larger trees with hollows
was retained for habitat value and
suitability for arboreal mammals,
including pre-1900s trees'?”

e SPZ to west of coupe, and
hydrological buffers surrounding
north and south of coupe'?”*

e 1o SMZ within or adjacent to
coupe'??

1070 Second Paul Affidavit [CB 3.4; [213]].
1071 Second Paul Affidavit [CB 3.4; [446]].
1072 |CB 8.8A].

1973 [CB 8.8A p. 22, 23]; [CB 7.9.3h].

1075 [CB 8.8A; pp 22-23]; [CB 7.9.3h].
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Table B — Analysis of Scheduled Coupes

“GG” means Greater Glider
“LBP” means Leadbeater’s Possum
“Code” means the Code of practice for timber production 2014

“SPZ” means Special Protection Zone

“SMZ” means Special Management Zone
“MOG” means modelled old growth

“THEZ” means timber harvesting exclusion zone

Coupe name | Gross Harvested area Silvicultural ~ Local biodiversity protection measures &  Landscape biodiversity protection
area!076 system (TRP) | detections measures & detections
10.1 Goliath 43.1 21.5 N/A CFE ¢ 4 GG sightings on south border; GG e SPZ area east of coupe, connected by
297-505- sightings to east outside coupe!®’® exclusion zone; multiple SPZs east of
0001 e SPZ area east of coupe, connected by coupe!®®!
exclusion zone!"” e conservation reserve south-west of
e exclusion zone on south-west border coupe, connected by exclusion
of coupe which connect to LBP buffer zone!08?

1080 e large SPZ west and south-west of

coupe, which includes THEZ; SPZ

south of coupe

1076 See table in Second Paul Affidavit [CB 3.4; [176]]
1077 See table in Second Paul Affidavit [CB 3.4; [176]]
1078 [CB 7.18.3h; 7.18C; 7.18D]

1079 1CB 7.18.3h]

1080 [CB 7.18.3h]

1081 ICB 7.18.3h]

1082 [CB 7.18.3h]
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Coupe name

Gross
areal 076

Harvested area

Silvicultural
system (TRP)

Local biodiversity protection measures &
detections

Landscape biodiversity protection
measures & detections

north of coupe; SPZ far north of
coupe'%3
THEZ south of coupe, connected by
exclusion zone!'%®*
10.2 Shrek 23.2 11 N/A CFE 4 GG sightings on north border of multiple SPZs east and south of
297-509- coupe (border of Goliath and Shrek); coupe. SPZ far north of coupe
0001 GG sighting west of coupe (in conservation reserve south-west of
Infant)'08s coupe, connected by exclusion
THEZ overlaying south-west zone!%®’
border!086 THEZ east of couple, which overlays
exclusion zone on south, east and west large SPZ1%°0
borders which connects to
conservation reserve south of coupe
and on immediate east border!”
MOG in east of coupe!®®
10.3 Infant 38.0 30.8 N/A CFE GG sighting in west of coupe multiple SPZs east and south of
297-509- (2017)10%1 coupe and SPZ far north of coupe!®*
0002 conservation reserve on immediate GG sighting east (2017), north-east
west border and SPZ on immediate (1990) and south (1996) (1998) of
north-east border; exclusion zone coupe!®

1083 [CB 7.18.3h]

1084 ICB 7.18.3h; 7.18C; 7.18D]

1085 [CB 7.18.3h]
1086 [CB 7.18.3h]
1087 [CB 7.18.3h]
1088 [CB 7.18.3h]
1089 [CB 7.18.3h]
1090 [CB 7.18.3h]
1091 [CB 7.18.3h]
1094 [CB 7.18.3h]
1095 [CB 7.18.3h]
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Coupe name

Harvested area

Silvicultural

system (TRP)

Local biodiversity protection measures &
detections

which connects conservation reserve
and SPZ'0%?

exclusion zone on south, west and
north border!%%3

Landscape biodiversity protection
measures & detections

THEZ east of coupe, which overlays
conservation reserve'?%¢

10.4 Junior 32.1 18 N/A CFE large SPZ on immediate east border; e GG sighting north (2017) (1990) and
297-511- SPZ on immediate north border!%” south (1996) (1998) of coupe'®®”
0002 exclusion zone in centre of coupe, e large SPZ on immediate east border
which connects from south border!%? which extends to south of coupe;
SPZ far north of coupe
e THEZ east of coupe, which overlays
conservation reserve!!%
10.5 Gun Barrel 31.7 9.9 2,710 CFE undertaking VicForests gave in My ¢ multiple THEZs north-east and east
297-526- Environment,"'* not to harvest that of coupe
0001 coupe otherwise in accordance with ¢ much of the area surrounding the

the Gun Barrell Variable Retention
Plan, using a variable retention
harvesting system with islands of
retained habitat, SPZ and pre-1900

coupe is SPZ'% large, interconnected
SPZs south, west, north and east of
coupe!”?

9 GG sightings south of coupe; 5 GG
sightings north-east of coupe!'"?

1092 [CB 7.18.3h]
1093 [CB 7.18.3h]
10% [CB 7.18.3h]
1997 [CB 7.18.3h]
10% [CB 7.18.3h]
109 [CB 7.18.3h]
10 [CB 7.18.3h]

1101 Harvested using CFE, see Annexure WEP-21A to the Fourth Paul Affidavit [CB 3.6.21A].

1102 MyEnvironment, at paragraphs [32]-[37]
1108 [CB 7.25.3h; 7.25C]

199 [CB 7.25.3h]
0 [CB 7.25.3h]
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Coupe name

Harvested area

Silvicultural

system (TRP)

Local biodiversity protection measures &
detections

trees protected from timber
harvesting!!%3

THEZ overlays north border!''%*
exclusion zone on north and south
borders of coupe; exclusion zones
connect to SPZ!1%

large SPZ to immediate north-west
border!!0¢

MOG immediately to north of coupe
(in SPZ)

SMZ inside coupe and to immediate
north border!?”’

Landscape biodiversity protection
measures & detections

e historical LBP detections'!'!!

10.6

Imperium
297-530-
0001

44.5

34

N/A

CFE

8 GG sightings on west and south
borders of coupe with some appearing
just outside border along SPZ!?

3 THEZs overlaying south and north-
west borders of coupe and further
THEZs north and south!!!3

extensive SPZs west, south and north-
west of coupe!'"

¢ much of the area surrounding the
coupe is SPZ; large, interconnected
SPZs south, west, north and east of
coupe!!16

e multiple THEZs north-east coupe

¢ historical LBP detections

1117

1103

1104 [CB 7.25.3h]
1105 [CB 7.25.3h]
1196 [CB 7.25.3h]
107 [CB 7.25.3h]
M [CB 7.25C]

12 [CB 7.25.3h]
113 [CB 7.25.3h]
14 [CB 7.25.3h]

e [CB 7.25.3h; 7.25C]

M7 [CB 7.25.3h]

MyEnvironment, at paragraphs [32]-[37]
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Coupe name

Harvested area

Silvicultural

system (TRP)

Local biodiversity protection measures &
detections

exclusion zones on north-west, west
and south-west borders!'!!s

Landscape biodiversity protection
measures & detections

10.7 Utopia 297- | 35.4 19 N/A CFE exclusion zones on north, west and much of the area surrounding the
530-0002 portion of south borders'8 coupe is SPZ!?!
THEZ which overlays west border of multiple THEZs north-east coupe!!*
coupe and THEZs north and south!'" GG sightings north east of coupe
GG sightings west and south of mostly within THEZs and SPZ'*?
coupe!120 historical LBP detections
10.8 Home & 41.0 27.0 N/A CFE 3 THEZs on east border of coupe, Yarra Ranges National Park south-
Away 297- each just outside coupe, overlaying east of coupe!?’
538-0004 east border!!?* large SPZ to east, connected by

exclusion zone on south border, with
branches trailing through coupe
exclusion zone running through north
of coupe!'®

Historical GG detections on south
border of coupe; other sightings south
and north of coupe!!**

various exclusion zones and MOG in
north-east section of SPZ!128

GG detections east, north and south
of coupe!'®

1115 [CB 7.25.3h]
1118 [CB 7.25.3h]
119 [CB 7.25.3h]
1120 [CB 7.25.3h]

1121 [CB 7.25.3h; 7.25C]

1122 [CB 7.25.3h]
1123 [CB 7.25.3h]
1124 [CB 7.11.3h]
1125 [CB 7.11.3h]
1126 [CB 7.11.3h]
127 [CB 7.25.3h]
128 [CB 7.11.3h]
122 [CB 7.11.3h]
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Coupe name

Harvested area

Silvicultural

system (TRP)

Local biodiversity protection measures &
detections

Landscape biodiversity protection
measures & detections

10.9 Chest 46.8 21.1 510 CFE exclusion zone on south, east and e SPZ to north of coupe!'?
298-502- north borders!!*! e GG detection in adjacent coupe
0003 modelled LBP habitat on south-west (Glenview)!13
area of coupe, overlaying into coupe to | ¢  exclusions zones around coupe!'*
south!!3?
10.10 Bridle 38.6 28 N/A STR SPZ strip on west border!'!3¢ ¢ SPZ to north of coupe!'®”
298-510- e GG detection in adjacent coupe
0003 (Glenview)!138
e exclusions zones around coupe!!®
10.11 South Col 32.3 29.4 N/A CFE coupe surrounded by THEZ!* e coupe surrounded by THEZ"*
298-509- large SPZ along north border'! * large SPZ along north border!'** and
0001 exclusion zone on north west border in large SPZ west of coupe, which

vicinity of LBP detections and
connecting to SPZ!!*?

connects to another large SPZ south
of coupe!'*®

1130 Harvested using STR, see Annexure WEP-21A to the Fourth Paul Affidavit [CB 3.6.21A].

131 [CB 7.16.3h]

1132 1CB 8.29]

1133 [CB 7.16.3h]

1134 [CB 7.16.3h]

1135 [CB 7.16.3h; 7.16C]

1136 [CB 7.16.3h]

157 [CB 7.16.3h]

1138 [CB 7.16.3h]

1139 [CB 7.16.3h; 7.16C]

1140 [CB 7.25C; 7.25D]

141 [CB 7.25C; 7.25D]

1142 [CB 7.25C; 7.25D; 7.25.3h]
1143 [CB 7.25C; 7.25D]

1144 [CB 7.25C; 7.25D]

1145 [CB 7.25C; 7.25D; 7.25.3h]
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Coupe name = Gross

areéa

1076

Harvested area

Silvicultural
system (TRP)

Local biodiversity protection measures &

detections

Landscape biodiversity protection
measures & detections

exclusion zones north and west of
coupe and within coupe lead into
SPZs, and are in vicinity of GG and
LBP detections!!*¢

old growth forest within SPZ south
of coupe!?’

small SMZ south, south west and
north west of coupe!!*8

10.12

Waves 43.3
300-524-
0002

20

N/A

CFE

almost entirety of coupe covered by
THEZ] 149

large SPZ east of coupe extending
south!!°

large SPZ west of coupe
multiple THEZ zones surrounding
coupe, including north, north east
and south west of coupe!!?

large SMZ east of coupe connecting
to SPZ!1%3

Yarra Ranges National Park south
east of coupe!!™*

exclusion zones north of coupe
extends into THEZ zones and
SPZSHSS

1151

1146 [CB 7.25.3h]
147 [CB 7.25.3h]

1148 [CB 7.25C; 7.25D; 7.25.3h]

114 [CB 7.8C; 7.8D]
1150 [CB 7.8C; 7.8D]
151 [CB 7.8C; 7.8D]
1152 [CB 7.8C; 7.8D]
1153 [CB 7.8C; 7.8D]
1134 [CB 7.8C; 7.8D]
1155 [CB 7.8.3h]
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Coupe name Harvested area Silvicultural ~ Local biodiversity protection measures & | Landscape biodiversity protection

system (TRP) | detections measures & detections

e exclusion zones south of coupe
extend into SPZs and into the Yarra
Ranges National Park, as well as in
the vicinity of the SMZ!!%¢

10.13 Surfing 27.3 9.2 N/A CFE e coupe surrounded by SPZ on its north | e large SPZ east of coupe extending
300-539- and east borders'"’ south!"®
0001 e large SPZ west of coupe''?’

e multiple THEZ zones surrounding
coupe, including immediately north,
further north, north east and south
west of coupe!!®?

e large SMZ east of coupe connecting
to SPZ!!

e Yarra Ranges National Park south
east of coupe!!®?

e exclusion zones north of coupe
extends into THEZ zones and
SPZS1163

e exclusion zones south of coupe
extend into SPZs and into the Yarra
Ranges National Park, as well as in
the vicinity of the SMZ!!¢4

1156 [CB 7.8.3h]
157 [CB 7.8.3h]
1158 [CB 7.8C; 7.8D]
159 [CB 7.8C; 7.8D]
1160 [CB 7.8C; 7.8D]
1161 [CB 7.8C; 7.8D]
1162 [CB 7.8C; 7.8D]
1163 [CB 7.8.3h]
1164 [CB 7.8.3h]

222



Coupe name

Harvested area

Silvicultural

system (TRP)

Local biodiversity protection measures &

detections

Landscape biodiversity protection
measures & detections

10.14 Drum Circle | 35.5 14 N/A CFE e most of coupe in SMZ, except for large SPZ on south east border!'®”
307-505- south portion!'!® Yarra Ranges National Park south of
0001 e GG detections in SMZ!1¢¢ coupe, connected to SPZ!1¢%
coupe sits in SMZ which extends
north of coupe!'®’
plantation north east of coupe!!”
THEZ to west of coupe!!”!
THEZ to north of coupe!'”
10.15 Flute 46.0 26 N/A STR e SPZ on west border of coupe in large SPZ on east border!'”¢
307-505- vicinity of GG detections'” Yarra Ranges National Park south of
0009 e exclusion zone along north and east coupe, connected to SPZ!'"7
border, connecting to SPZ in south SMZ. in north part of coupe extends
west and SMZ to north of coupe!'” north of coupe!'”®
e SMZ to north of coupe''”® plantation north east of coupe!'”
THEZ west of coupe!!8°

1165 [CB 7.12C; 7.12D]
1166 [CB 7.12.3h]

1167 [CB 7.12C; 7.12D]
1168 [CB 7.12C; 7.12D]
1169 [CB 7.12C; 7.12D]
1170 [CB 7.12C; 7.12D]
171 [CB 7.12C; 7.12D]
172 [CB 7.12C; 7.12D]
1173 [CB 7.12C; 7.12D]
1174 [CB 7.12.3h]

1175 [CB 7.12C; 7.12D]
1176 [CB 7.12C; 7.12D]
1177 [CB 7.12C; 7.12D]
1178 [CB 7.12C; 7.12D]
1179 [CB 7.12C; 7.12D]
1150 [CB 7.12C; 7.12Dj]
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Coupe name

Gross
areal 076

Harvested area

Silvicultural
system (TRP)

Local biodiversity protection measures &
detections

Landscape biodiversity protection
measures & detections

e THEZ north of coupe!'®!
10.16 San Diego 35.9 271182 N/A STR SPZ on south border in vicinity of GG | e large SPZ on south border!'%”
307-505- detections'!®3 ¢  Yarra Ranges National Park south of
0010 exclusion zone in south east of coupe coupe, connected to SPZ!!%8
connecting to SPZ!"8* ¢ coupe sits within large SMZ which
exclusion zone along west border of extends north west of coupe!'®
coupe!!®s e plantation north east of coupe''*°
entire coupe in SMZ!18¢ e THEZ immediately west of coupe!"”"
e THEZ north of coupe!'®?
e exclusion zone along west border of
coupe connects to the THEZ!'??
10.17 White House | 43.60 32.26 0.3111%4 CFE SPZ to west and north east borders of | ¢ exclusion zones to east, north and
309-507- coupe!% south of coupe!”’
0007 SMZ and special management are to
east border of coupe between coupe
and SPZ; SMZ is for landscape buffer

1181 [CB 7.12C; 7.12D;]

1182 Fourth Paul Affidavit [CB 3.6; [44]].

1183 [CB 7.12C; 7.12D;]

1184 [CB 7.12.3h]
1185 [CB 7.12.3h]

115 [CB 7.12C; 7.12Dj]
1187 [CB 7.12C; 7.12Dj]
1188 [CB 7.12C; 7.12Dj]
1189 [CB 7.12C; 7.12Dj]
119 [CB 7.12C; 7.12Dj]
1191 [CB 7.12C; 7.12Dj]
1192 [CB 7.12C; 7.12Dj]

1193 [CB 7.12C; 7.12D; 7.12.3h]

1194 Harvested using STR, see Annexure WEP-21A to the Fourth Paul Affidavit [CB 3.6.21A].
1155 [CB 8.27; p 21]

1199 [CB 7.4.3h]
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Coupe name

Harvested area

Silvicultural

system (TRP)

Local biodiversity protection measures &
detections

along Acheron Way, and will be
confirmed and marked using GPS; no
harvesting will occur in SMZ!1%¢

e north east SPZ in the vicinity of GG
detections'®”

e exclusion zones within coupe near
north west and south east borders!!”®

Landscape biodiversity protection
measures & detections

10.18 Skupani 46.80 33 N/A CFE e coupe surrounded by abundant SPZ'?% [ e  coupe surrounded by abundant
312-007- e exclusion zones along north east and SpZ1203
0014 southern borders!'?%!

e exclusion zone within south east area
of coupe'???

10.19 Splinter 16.8 13 N/A CFE e SPZ abuts border'% e coupe surrounded by abundant
312-508- e coupe surrounded by abundant SPZ!2%° Spz1206
0002

10.20 Bhebe 37.70 20 N/A CFE ¢ excluded zone along east, south and ¢ Mount Bullfight Nature
312-503- west borders in the vicinity of GG Conservation reserve to north west
0002 detections!?"” of coupe'®

e large SPZ to south of coupe'*”’

119 [CB 8.27; p 21]

1197 [CB 7.4.3h]

1198 [CB 7.4.3h]

1200 [CB 7.27.3b]

1201 [CB 7.27.3h]

1202 [CB 7.27.3h]

1203 [CB 7.27C]

1204 [CB 7.27C]

1205 [CB 7.27C]

1206 [CB 7.27C]

1207 [CB 7.26.3h]

1208 [CB 7.26.3h; 7.26C]
1209 [CB 7.26.3h; 7.26C]
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Coupe name

Harvested area

Silvicultural

system (TRP)

Local biodiversity protection measures &
detections

Landscape biodiversity protection
measures & detections

SPZ to south west of coupe including
THEZ'210

10.20A | Farm Spur 25.5 20 N/A STR exclusion zone immediately outside Mount Bullfight nature conservation
Gum north border in the vicinity of GG reserve to north west of coupe!?'?
312-002- detections'!! large SPZ to south of coupe'*!?
0006 SPZ to south west of coupe including

THEZ]214

10.22 Blue Cat 42.4 30 N/A CFE coupe surrounded by THEZ extending large SPZ to south of coupe
344-509- into coupe!?”® including multiple THEZ'"”
0007 coupe surrounded by other SPZ!2¢ large SPZ to north east of coupe'*'8

multiple smaller SPZs to west of
coupe 121

Ada Tall Trees Reserve to south of
coupe!?2

Ada River Sawmills Historic &
Cultural Features reserve to south
west of coupe within SPZ!%!

1210 [CB 7.26.3h; 7.26C]

1211[CB 7.26.3h]

1212 [CB 7.26.3h; 7.26C]
1213 [CB 7.26.3h; 7.26C]
1214 [CB 7.26.3h; 7.26C]
1215 [CB 7.6.3h; 7.6C]
1216 [CB 7.6.3h; 7.6C]

1217[CB 7.6C]

1218 [CB 7.6C; 7.6D]
1219 [CB 7.6C; 7.6D]
1220 [CB 7.6C; 7.6D]
1221 [CB 7.6C; 7.6D]
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10.23

Coupe name

Smyth Creek | 47.6 31.45 N/A
345-504-
0003

Harvested area

Silvicultural

system (TRP)
STR

Local biodiversity protection measures &
detections

1222

THEZ extending into coupe

Landscape biodiversity protection
measures & detections

e large SPZ south east of coupe which
stretches to north west of coupe!?*

e Ada River Sawmills Historic &
Cultural Features reserve within large
SPZ to south of coupe'?**

e cultural features reserve/conservation
area to north west of coupe!?*

¢ exclusion zones throughout SPZs and
linking SPZs to each other!'?*

10.24

Starlings Gap | 39.9 16 N/A
345-505-
0005

STR

e coupe surrounded by THEZ extending
into coupe'?*’

e coupe surrounded by SPZ!2?8

e any future harvesting will not include
any area modelled by the LBPAG High
Probability Occupancy Layer!'?*

e large SPZ south east of coupe which
stretches to north west of coupe!?*°

e Ada River Sawmills Historic &
Cultural Features reserve within large
SPZ to south of coupe'?*!

e cultural features reserve/conservation
area to north west of coupe!?*

¢ exclusion zones throughout SPZs and
linking SPZs to each other!**

1222 [CB 7.24C]
1223 [CB 7.24C]
1224 [CB 7.24C]
1225 [CB 7.24D]
1226 [CB 7.24.3h]
1227 [CB 7.24C]
1228 [CB 7.24C]
1229 Second Paul Affidavit [CB 3.4; [450]]
1230 [CB 7.24C]
1231 [CB 7.24C]
1232 [CB 7.24D]
1233 [CB 7.24.3h]
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10.25

Coupe name

Hairy Hyde
345-505-
0006

Gross
areal 076

46.3

34

Harvested area

2.581234

Silvicultural
system (TRP)

CFE

Local biodiversity protection measures &
detections

THEZ overlapping middle of coupe
and 3 THEZ abut part of the coupe!?®

Landscape biodiversity protection
measures & detections

large SPZ to south of coupe which
stretches to west and north west of
coupe!2%

Ada River Sawmills Historic &
Cultural Features reserve within large
SPZ to north west of coupe'*’
THEZ to east and north east of
coupe'2

cultural features reserve/conservation
area to north west of coupe!**’
exclusion zones throughout SPZs and
linking SPZs to each other!'?4

10.26

Blacksands
Road 345-
505-0009

18.3

14

N/A

STR

SPZ including THEZ zone on north
border in vicinity of glider
detections'*!

exclusion zones along north and east
borders in the vicinity of glider and
LBP detections!'?*

large SPZ to south of coupe which
stretches to west and north west of
coupe!?#

Ada River Sawmills Historic &
Cultural Features reserve within large
SPZ to north west of coupe!'***
THEZ to east and north east of
coupe!?#

1234 Harvested using STR, see Annexure WEP-21A to the Fourth Paul Affidavit [CB 3.6.21A].
1235 Second Paul Affidavit [CB 3.4; [385 (c)]; [7.24C]

123 [CB 7.24D]
1237 |CB 7.24D]
1238 [CB 7.24D]
1239 |CB 7.24D]

1240 [CB 7.24.3h]

1241 [CB 7.24D; 7.24C]

1242 [CB 7.24.3h]

1243 [CB 7.24D]
1244 [CB 7.24D]
1245 [CB 7.24D]
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Coupe name | Gross Harvested area Silvicultural ~ Local biodiversity protection measures &  Landscape biodiversity protection

measures & detections

area!076 system (TRP) | detections

cultural features reserve/conservation
area to north west of coupe!?*
exclusion zones throughout SPZs and
linking SPZs to each other!?*’
10.27 Louisiana 29 16.41 N/A CFE coupe surrounded by SPZ to south SMZ to north west of coupe'*’!
345-526- border, and 2 THEZ abut coupe'**? large SPZ to south of coupe which
0003 exclusion zones along south and east stretches across to west of coupe!**?
borders overlapping with SPZ2# multiple SPZs including THEZ zones
any future harvesting will not include to west and north west of coupe'**?
any area modelled by the LBPAG High exclusion zones through SPZ to
Probability Occupancy Layer!>*° south of coupe!***
exclusion zones to north west of
coupe within SMZ12%3
exclusion zones to north east of
coupe!2%
10.28 Bourbon 22.09 11.13 N/A CFE coupe surrounded by SPZ to south SMZ to north west of coupe!?*°
street 345- border, and 2 THEZ abut coupe!?’ large SPZ to south of coupe which
526-0004 stretches across to west of coupe!?®!

1246 [CB 7.24D]

1247 [CB 7.24.3h]
1248 [CB 7.15C].
1249 [CB 7.15.3h]

1250 Second Paul Affidavit [CB 3.4; [450]]

1251 [CB 7.15.3h]
1252 [CB 7.15.3h]
1253 [CB 7.15.3h; CB 7.15C]
125 [CB 7.15.3h]
1255 [CB 7.15.3h]
125 [CB 7.15.3h]
1257 [CB 7.15C].
1260 [CB 7.15.3h]
1261 [CB 7.15.3h]
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Coupe

no.
areal 076

Silvicultural ~ Local biodiversity protection measures &
system (TRP) | detections

Harvested area

Coupe name = Gross

Landscape biodiversity protection
measures & detections

e exclusion zones along south and east
borders overlapping with SPZ!258

¢ any future harvesting will not include
any area modelled by the LBPAG High
Probability Occupancy Layer!'?*

¢ multiple SPZs including THEZ zones
to west and north west of coupe!*¢?

e exclusion zones through SPZ to
south of coupe!?*®

e exclusion zones to north west of
coupe within SMZ12¢4

e exclusion zones to north east of
coupe!23

10.29 Gallipoli 24.869 15 N/A CFE e coupe surrounded by abundant SPZ'>¢¢ [ e  coupe surrounded by abundant SPZ
348-504- and MOG"¢”
0005 e State Forest east of coupe!?®
e exclusion zones surrounding coupe,
including leading into large SPZ
south of coupe from within coupe,
and leading to State Forest!**’
10.30 Johnny 33.819 25 N/A CFE e SPZs including THEZ along north e SPZ to south west of coupe'?’?
348-518- border and into coupe!*” e SPZ to north east of coupe!'?”?
0004 e multiple THEZ north of coupe'*”*

1258 [CB 7.15.3h]

1259 Second Paul Affidavit [CB 3.4; [450]]
1262 1CB 7.15.3h; CB 7.15C]
1263 [CB 7.15.3h]

1264 ICB 7.15.3h]

1265 [CB 7.15.3h]

1266 [CB 7.17C]

1267 1CB 7.17C; 7.17.3h]

1268 [CB 7.17C; 7.17D]

1269 ICB 7.17.3h]

1270 ICB 7.5D]

1272 1CB 7.5D; 7.5C]

1273 1CB 7.5D; 7.5C]

1274 1CB 7.5D; 7.5C]
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Coupe name Harvested area Silvicultural ~ Local biodiversity protection measures & | Landscape biodiversity protection

system (TRP) | detections measures & detections

e exclusion zones along south, east and | ¢ THEZ east of coupe'*”

west borders!?”! e exclusion zones surrounding coupe,
including leading into SPZ to south
of coupe'?”®
e exclusion zones to north east of
coupe'?”?

e exclusion zones to north west of
coupe lead into THEZ!?"®
SPZ to south west of coupe
SPZ to north east of coupe!?8?
multiple THEZ north of coupe!?83
THEZ east of coupe!***
exclusion zones surrounding coupe,
including leading into SPZ to south
of coupe!?®
e exclusion zones to north east of
coupe!2%

1281

10.31 Turducken 43.10 32 N/A CFE e THEZ overlaps portion of coupe!*”
348-519- e exclusion zones along north west
0008 border and south east border
overlapping with SPZ!280

1271 [CB 7.5.3h]

1275 [CB 7.5D; 7.5C]
1276 [CB 7.5.3h]

1277 [CB 7.5.3h]

1278 [CB 7.5.3h]

1272 [CB 7.5C]

1280 [CB 7.5.3h]

1281 [CB 7.5D; 7.5C]
1282 [CB 7.5D; 7.5C]
1283 [CB 7.5D; 7.5C]
1284 [CB 7.5D; 7.5C]
1285 [CB 7.5.3h]

1286 [CB 7.5.3h]
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Gross Local biodiversity protection measures &

detections

Coupe name Harvested area Silvicultural Landscape biodiversity protection

measures & detections

areal?76 system (TRP)

exclusion zones to north west of
coupe lead into THEZ'*%”

10.32

Epiphanie
462-504-
0009

35

24

1.8312%8

STR

exclusion zones on north west and
south borders!'?*’

plantation bordering coupe!**°

SPZ to west of coupe!*!

THEZ north of coupe'***

Yarra Ranges National Park to north
of coupe!?*?

plantation to south east of coupe,
beginning on border!**

exclusion zones bordering coupe lead
into SPZ to west of coupe and
plantation south of coupe'?”
exclusion zones north of coupe

leading into Yarra Ranges National
Park1296

10.32A

Loch stock
462-504-
0008

19.6

14

N/A

CFE

SPZ to west of coupe!*”’

THEZ north of coupe!**
Yarra Ranges National Park to north
of coupe'?”

1287 [CB 7.5.3h]

1288 Harvested using STR, see Annexure WEP-21A to the Fourth Paul Affidavit [CB 3.6.21A].

1289 [CB 7.19.3h]

1290 [CB 7.19C; 17.19D]

121 [CB 7.19C]
1292 [CB 7.19.3h]
1293 [CB 7.19D]
1294 [CB 7.19D]
1295 [CB 7.19.3h]
12% [CB 7.19.3h]
1297 [CB 7.19C]
1298 [CB 7.19.3h]
1299 [CB 7.19D]
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Coupe name

Harvested area

Silvicultural

system (TRP)

Local biodiversity protection measures &
detections

Landscape biodiversity protection
measures & detections

¢ plantation to south east of coupe,
beginning on border!3®

e exclusion zones bordering coupe lead
into SPZ to west of coupe and
plantation south of coupe!*!

e exclusion zones north of coupe
leading into Yarra Ranges National

Park]SOZ
10.32B | Brugha 33.10 18 N/A CFE e SPZ on north east border of coupe in e SPZ along north of coupe stretches
462-506- vicinity of GG detections!*% out to east!?®
0019 e exclusion zones around border of
coupe' %
10.33 Jakop 39.55 20.58 N/A STR e exclusion zones on north and west e SPZ along north of coupe stretches
462-507- border of coupe in vicinity of GG out to east'3%
0009 detections!3%
e exclusion zone on south east border!3?’
10.34 Diving Spur | 45.7 17 N/A CFE e SPZ bordering coupe to the south'3% e surrounded by abundant SPZ!3!?

483-505-
0018

e SMZ north border of coupe'**°

1300 [CB 7.19D]

1301 [CB 7.19.3h]

1302 [CB 7.19.3h]

1393 [CB 7.13C; 7.13D]
1304 [CB 7.13.3h]

1395 [CB 7.13C; 7.13D]
1396 [CB 7.13.3h]

1397 [CB 7.13.3h]

1398 [CB 7.13C; 7.13D]
1399 [CB 7.7C]

B0 [CB 7.7C]

312 [CB 7.7C; 7.7D]
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Coupe name = Gross

areal?’®

Harvested area

Silvicultural
system (TRP)

Local biodiversity protection measures &
detections

exclusion zones on north west and
south east borders'3!

Landscape biodiversity protection
measures & detections

exclusion areas bordering coupe lead
into and run through large SPZ to
south™"3

exclusion areas running through SPZ
to east, leading into SPZ to south
and SMZ to north east of coupe'3'*
exclusion areas through large SPZ to
north of coupe!®"’

10.35

Backdoor 55 36
462-512-
0002

N/A

CFE

SPZ on south border!3!¢

SMZ on south west border and stream
and visual buffer in place®!”

habitat trees and seeds trees
retained!3!8

SMZ on south west border extends
to east of coupe; SMZ requires visual
buffers be retained along the
boundary of the DELWP Depot and
adjacent to the SPZ south of
McCarthy Spur Road""

SPZ on south border extends south
west and north east of coupe!**°
Noojee Trestle Bridge Historic &
Cultural Features Reserve south west
of coupe'**!

Noojee Bushland reserve south east
of coupe'**

BICB 7.7.3h]
1313 [CB 7.7.3h]
1314 [CB 7.7.3h]
1315 [CB 7.7.3h]
1316 [CB 7.23C]
317 [CB 7.23.3h]
1318 [CB 7.23.3h]

1319 [CB 7.23C; 7.23D; 8.33; pp 19-22]

1320 [CB 7.23C; 7.23D]
1321 [CB 7.23C; 7.23D]
1322 [CB 7.23C; 7.23D]
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Coupe name Harvested area Silvicultural ~ Local biodiversity protection measures & | Landscape biodiversity protection

system (TRP) | detections measures & detections

e La Trobe River Noojee Streamside
Reserve south east of coupe!**

e exclusion zones bordering coupe
extend into SPZs, reserves and
SMZ‘]324

e exclusion zones south west of
coupe'??S

e exclusion zones north and north east
of coupe'??¢

10.36 Lodge 571 36 N/A CFE e entire coupe within SMZ'3%7 e coupe sits within SMZ which extends

463-501- e SPZ on south border'?8 to east of coupe'3*

0005 e exclusion zones on south west and e SPZ on south border extends south

north east borders!*?’ west and north east of coupe!**!

e Noojee Trestle Bridge Historic &
Cultural Features Reserve south west
of coupe!**?

e Noojee Bushland reserve south east
of coupe!3*?

e La Trobe River Noojee Streamside
Reserve south east of coupe!***

1323 [CB 7.23C;7.23D]
1324 [CB 7.23.3h]
1325 [CB 7.23.3h]
1326 [CB 7.23.3h]
1327 [CB 7.23C;7.23D]
1328 [CB 7.23C;7.23D]
1329 [CB 7.23.3h]
1330 [CB 7.23C; 7.23D]
1331 [CB 7.23C; 7.23D]
1332 [CB 7.23C; 7.23D]
1333 [CB 7.23C; 7.23D]
1334 [CB 7.23C;7.23D]
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Coupe
no.

Coupe name Harvested area Silvicultural ~ Local biodiversity protection measures & | Landscape biodiversity protection

system (TRP) | detections measures & detections

e exclusion zones bordering coupe
extend into SPZs, reserves and
SM21335
e exclusion zones south west of
coupe!?%
e exclusion zones north and north east
of coupe’??’
10.38 Vice Captain | 42.808 20.21 2.51338 CFE e exclusion zone on north border, south [ e  SPZ south of coupe'**°
290-525- border and through middle of e SPZ north west of coupe!**!
0002 coupe'3¥’
10.39 Dry Spell 37.3 12 N/A CFE e exclusion zone on north west border e SPZ west of coupe!’*
288-505- and south west border!3* e Snobs Creek Wildlife Reserve west of
0001 coupe, overlapping with SPZ13%
e Lake Eildon National Park east of
coupe! S
e SMZ north of coupe!**
e exclusion zones north of coupe
extend into SMZ!3¥

1335 1CB 7.23.3h]

1336 [CB 7.23.3h]

1337 1CB 7.23.3h]

1338 Harvested using STR, see Annexure WEP-21A to the Fourth Paul Affidavit [CB 3.6.21A].
1339 1CB 7.9.3h]

1340 1CB 7.9C; 7.9D]
1341 1CB 7.9C; 7.9D]
1342 1CB 7.22.3h]

134 [CB 7.22C; 7.22D]
134 [CB 7.22C; 7.22D]
1345 [CB 7.22C; 7.22D]
134 [CB 7.22C; 7.22D]
13471CB 7.22.3h]
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Coupe

no.
areal 076

Silvicultural ~ Local biodiversity protection measures &
system (TRP) | detections

Harvested area

Coupe name = Gross

Landscape biodiversity protection
measures & detections

exclusion zone west of coupe extend
through Snobs Creek Wildlife
Reserve and SPZ!34

exclusion zones east of coupe extend
into Lake Eildon National Park!**
SMZ bordering Lake Eildon
National Park!*%°

10.40

Dry Creek 73.9
Hill
288-506-
0001

17

RDI

road partly constructed
west section of coupe abuts SPZ and
Snobs Creek Wildlife Reserve!*’!
exclusion zones run through west of
coupe'?52

exclusion zone on north east border

1353

Snobs Creek Wildlife Reserve west of
coupe, overlapping with SPZ13%*
Lake Eildon National Park east of
coupe!?5s

SMZ north of coupe!**

exclusion zones north of coupe
extend into SMZ137

exclusion zone west of coupe extend
through Snobs Creek Wildlife
Reserve and SPZ!3%8

exclusion zones east of coupe extend
into Lake Eildon National Park!3>’

134 [CB 7.22.3h]
134 [CB 7.22.3h]
1350 [CB 7.22.3h]
1351 [CB 7.22C; 7.22D]
1352 [CB 7.22.3h]
1353 [CB 7.22.3h]
1354 [CB 7.22C; 7.22D]
1355 [CB 7.22C; 7.22D]
135 [CB 7.22C; 7.22D]
1357 [CB 7.22.3h]
135 [CB 7.22.3h]
1359 [CB 7.22.3h]
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Coupe

o Coupe name = Gross Harvested area Silvicultural Local biodiversity protection measures & Landscape biodiversity protection
. 1076 system (TRP) | detections measures & detections

area
e SMZ bordering Lake Eildon
National Park!3¢

1360 [CB 7.22.3h]
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A. Brimb
onga

Table C — Coupes harvested since 31 August 2018 not subject of proceeding in which LbP or GG was detected or reported to the Respondent

Coupe name &
number

1. Pieces of
Eight
344-520-
0003

Species
detections

8-9 Jan
2019: 2 GGs
within coupe
(Fourth
McKenzie,
CB 2.12 at
[66], p16)

Respondent
notes: both
GGs on
border, with
1 potentially
outside
coupe border
(CB
2.12.191)

Date of
report

Date of Coupe
Plan/s

14 Jan 2019
(CB 11.39,
p10)

Silviculture
System

designated on
Coupe Plan/s

CFE
(CB 11.39, p3)

Gross/Nett
area on
Coupe plan

33.7/14 ha
CB 11.39 p2

Silviculture
System
designated
on TRP
2017

CFE

CB 6.6,
pls

Gross/ Nett

area on TRP

33.7/18 ha
CB 6.6, p15

Gross/Ne
tt on Post
harvest
or other
map
33.7/14
ha

CB 12.35

Local Biodiversity
protection measures

e  exclusion zone in
north of coupe
which extends
along north east
border.!3¢!

e  LBP buffer zone
in north west of
coupe. '3

e  exclusion zone
(LBP buffer zone)
in south east of
coupe in vicinity
of LBP and GG
detections.'3%3

e  hydro buffers
surrounding
exclusion
zones. '3

Landscape biodiversity
protection measures

SPZ north east of
coupe, overlapping
with 2 exclusion
zones (LBP buffer
zones).,'368
exclusion zones
(LBP buffer zones)
immediately east of
coupe. '3

VF harvesting
history to south
west and north east
of coupe.!37°

Yarra Ranges
National Park to
north east of
coupe. 37!

GG High Quality
Habitat Class 1
areas south east of
coupe. 37

1361 CB 12.35
1362 CB 12.35

1363 CB 12.35; 11.39 p25

1364 CB 12.35

1368 CB 11.39 p24
1369 CB 11.39 p24
1370 CB 11.39 p24
1371 CB 11.39 p25
172 CB 11.39 p25
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Coupe
group

Coupe name &
number

Species
detections

Date of
report

Date of Coupe
Plan/s

Silviculture
System

designated on
Coupe Plan/s

Gross/Nett
area on
Coupe plan

Silviculture
System
designated
on TRP
2017

Gross/ Nett
area on TRP

Gross/Ne
tt on Post
harvest
or other
map

Local Biodiversity
protection measures

e  Code exclusion
zone in centre of
coupe and along

Landscape biodiversity
protection measures

Code exclusion
zones extend north
and south of coupe

north east and into LBP buffer
north west border zones.'373
of coupe.!3¢ Historic/cultural

e VF harvesting
history within
1366

sensitivity area

north of coupe.'37*

coupe. SPZ to west of
e filter in centre of coupe.!373
coupe.'3¢7 SPZ south west of
coupe.
B. Easton | 2. Conrad LbP colony - 7 Mar 2019 Thinning from | 41.6/20.8 ha | Thinning 41.6/24 ha N/a e SMZ along north VF
457-501- located (CB 11.41, above CB 11.41 p3 | from below | CB 6.6 p18 west border of reserve/exclusion
00171376 within 500m pll) (CB 11.41, p4) CB 6.6, coupe. 3”7 zone (LBP buffer
of coupe pl8 e exclusion zone zone) immediately
boundary (LBP buffer zone) south east of coupe
(Conrad on south east in vicinity of LBP
Coupe Plan, border of detections.!3%!
CB 11.41, coupe.!378
p23)

1365 CB 12.35
1366 CB 12.35
1367.CB 12.35

1373 CB 11.39 p25

1374 CB 11.39 p25

1375 CB 11.39 p25

1376 We understand the applicant no longer makes any submission in relation to this coupe.
1377.CB 11.41 p27

1378 CB 11.41 p27

1381 CB 11.41 p27, 28
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Coupe
group

Species
detections

Coupe name &
number

Respondent
notes: 200m
LBP buffer
zone in place
(CB 11.41,
p23)

Date of
report

Date of Coupe
Plan/s

Silviculture
System
designated on
Coupe Plan/s

Gross/ Nett
area on TRP

Silviculture
System
designated
on TRP
2017

Gross/Nett
area on
Coupe plan

Gross/Ne
tt on Post

harvest
or other
map

Local Biodiversity
protection measures

exclusion zone
(LBP monitoring
site) in north east
part of coupe.'?”?
Code exclusion
zones along south
east border of
coupe and into
south corner of
coupe.!380

Landscape biodiversity
protection measures

SMZ along north
west border of
coupe extends
south and north of
coupe.'382

VF harvested areas
surrounding coupe
except for south
east section,!3%3
Code exclusion
zones surrounding
coupe along creek
borders, leading
into LBP buffer
zone.'3%

exclusion zone
north west of
coupe. 3%

1379 CB 11.41 p27
1380 CB 11.41 p28
1382 CB 11.41 p28
1383 CB 11.41 p28
138+ CB 11.41 p28
1385 CB 11.41 p27
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Gross/Nett Silviculture | Gross/ Nett

detections report Plan/s System area on System area on TRP
designated on  Coupe plan designated harvest
Coupe Plan/s on TRP or other

2017 map

Landscape biodiversity
protection measures

Date of = Date of Coupe | Silviculture Gross/Ne  Local Biodiversity

tt on Post = protection measures

Coupe Coupe name &  Species
group number

3.

Pamir
457-508-
0005

GG species
observations
within coupe
boundary
and adjacent
to coupe,
and LbP
sightings are
west of the
coupe
boundary
(Pamir
Coupe Plan,
CB 11.42,
pp21,22)

Respondent
notes: LBP
sighting is
historic,
dated
December
1995 (CB
11.42, p22).

19 Dec 2018
(CB 11.42,
p12)

CFE
(CB 11.42, pS)

27.3/18.6 ha
CB 11.42 p3

CFE

CB 6.6,

pl8

27.3/13 ha
CB 6.6 p18

18.6 nett.
5.3ha
logged as
at 18 Feb
2019.
[NB this
IS not a
post
harvest
map, it
states
further
area to be
harvested
to
mapped
18.6ha
nett
area.|

CB 12.33

proposed
exclusion zones
in south east,
north, and north
west of coupe.!3%¢
filter in centre
and along eastern
border of
coupe.'3%7

Code exclusion
zone on eastern
border and
extending
through centre of
coupe,!388

GG High Quality
Habitat in north
of coupe and in
south east
corner., 3%

large SPZ north of
coupe. '3

multiple Code
exclusion zones
north of coupe in
the vicinity of
threatened species
detections, with
one on north east
border that
connects to the
SPZ‘1391

multiple Code
exclusion zones
south and east of
coupe in the
vicinity of
threatened species
detections.!3%?
large GG High
Quality habitat
Class 1 zone
extending from
south east of coupe,
connected to Code
exclusion zones. !

13% CB 11.42 p34
1337 CB 11.42 p34
133 CB 11.42 p33
133 CB 11.42 p32
13% CB 11.42 p33
1391 CB 11.42 p33
1392 CB 11.42 p33
139 CB 11.42 p33
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Coupe
group

Coupe name &

number

Species
detections

Date of
report

Date of Coupe
Plan/s

Silviculture
System

designated on
Coupe Plan/s

Gross/Nett
area on
Coupe plan

Silviculture
System
designated
on TRP
2017

Gross/ Nett
area on TRP

Gross/Ne
tt on Post
harvest
or other
map

Local Biodiversity
protection measures

Landscape biodiversity
protection measures

SPZ to south west
of coupe. 13
historic cultural
area north of
coupe. 3%

C. Kalath | 4. Twisting GG species - 16 Oct 2018 STR (includes | 24.4/23 ha CFE 24.3/11 ha 24.4/14.6 Exclusion zone exclusion zones
a 298-502- observation (CB 11.44, retained CB11.44p3 | CBé6.6, CB 6.6, p10 ha across north west along east border
0002 records p12) overwood) pl0 CB 12.49 half of coupe.!3%¢ of coupe, including
within coupe (CB 11.44, p$) VF harvesting one extending
and within history across through north
500m of south east half of east. 1400
boundary coupe.!3%7 Code exclusion
(Twisting Code exclusion zone east of coupe
Coupe Plan, zone in south east connecting to
CB 11.44, of coupe exclusion zone. !
pp18,21) bordering Code exclusion
watercourse.!3% zones west and
modelled LBP north of coupe.'*?
habitat in centre
of coupe.'3””

1394 CB 11.42 p32
1395 CB 11.42 p32
13% CB 12.49
1397.CB 12.49
1398 CB 11.44 p24
1399 CB 11.44 p26
1400 CB 12.49
1401 CB 12.49
1402 CB 11.44 p25, 26
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Coupe
group

D. Lady

Coupe name &
number

5. Fire Scan
484-504-
0003

Species
detections

29 Aug
2018: 2 GGs
within coupe
(Fourth
McKenzie,
CB 2.12 at
[38], p13)

Date of
report

2 Sep
2018
(Fourth
McKen
zie, CB
2.12 at
[43],
pl13-
14),
reporte
dto
DELW
P

Date of Coupe
Plan/s

8 Oct 2018
(CB 11.45,
p12)

Silviculture
System

designated on
Coupe Plan/s

STR (includes
retained
overwood)
(CB 11.45, p3)

Gross/Nett
area on
Coupe plan

26.7/12.1 ha
CB 11.45 p3

Silviculture
System
designated
on TRP
2017

STR
(includes
retained
overwood)
CB 6.6,
p23

Gross/ Nett
area on TRP

26.7/12 ha
CB 6.6 p23

Gross/Ne
tt on Post
harvest
or other
map

12.1
estimated
nett area.
11 ha
harvested
as at 2
Novembe
r2018.
CB 12.20
[NB: this
is not the
post
harvest
map. It
shows a
lha
difference
between
estimated
net area
on the
TRP &
the
harvested
area]

Local Biodiversity
protection measures

coupe sits within
an SMZ,1403
exclusion zone on
south third of
coupe. 404
exclusion zone on
north third of
coupe, 403

old water run in
middle of coupe
surrounded by
Sm filter
buffer.'40¢

GG High Quality
Habitat along
south east border
and north border
of coupe within
vicinity of GG
detections’#0”

Landscape biodiversity
protection measures

SPZ north east and
south east of
coupe. !0

GG High Quality
Habitat north west
and south west of
coupe!410

SMZ within which
coupe sits extends
to north, south and
east of coupe.'#!!

1403 CB 12.20
1404 CB 12.20
1405 CB 12.20

1406 CB 11.45 p25
1407 CB 11.45 p26
149 CB 11.45 p26
1410 CB 11.45 p26
1411 CB 11.45 p26
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Coupe
group

Coupe name &
number

Species
detections

Date of
report

Date of Coupe
Plan/s

Silviculture
System

designated on
Coupe Plan/s

Gross/Nett
area on
Coupe plan

Silviculture
System
designated
on TRP
2017

Gross/ Nett
area on TRP

Gross/Ne
tt on Post
harvest
or other
map

Local Biodiversity
protection measures

Code exclusion
zone along south
and north
borders of coupe
within vicinity of
GG detections. !4

Landscape biodiversity
protection measures

6.

Puerile
484-501-
0043

22-23 Jun
2018: 3 GGs
within coupe
(First
McKenzie,
CB2.3at
[393], p88)

27 Jun
2018
(First
McKen
zie, CB
2.3 at
[396],
p88)

31 Aug 2018
(CB 11.46,
p12)

STR (includes
retained
overwood) (CB
11.46, p3S)

47.2/39.8 ha
CB 11.46 p3

STR
(includes
retained
overwood)
CB 6.6,
p23

47.2/29 ha
CB 6.6 p23

47.2/37
ha
CB 12.38

exclusion zone
along west, south
and east border
extending into
east section of
coupe within
vicinity of GG
detections.'*?
smaller exclusion
zone along north
border within
vicinity of GG
detections.'#3
filter within
exclusion zone on
west border.'*1#

SMZ east of
coupe, 18

Code exclusion
zones bordering
coupe extend
north, south and
east of coupe,
including in the
vicinity of SMZ to
the east of
coupe.'#??

VF harvested area
west and north east
of coupe.'*?0

large Modelled GG
Habitat extending
from north border
of coupe.'*?!

1408 CB 11.45 p26

1412 CB 12.38; 11.46 p25
1413 CB 12.38; 11.46 p25
1414 CB 12.38

1418 CB 11.46 p26
1419 CB 11.46 p26
1420 CB 11.46 p25
1421 CB 11.46 p24
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Coupe Coupe name &  Species Date of = Date of Coupe | Silviculture
group number

Gross/Nett Silviculture = Gross/ Nett = Gross/Ne = Local Biodiversity
detections report Plan/s System area on System areaon TRP  tton Post protection measures
designated on  Coupe plan designated harvest
Coupe Plan/s on TRP or other
2017 map

Landscape biodiversity
protection measures

filter and hydro
buffer within
exclusion zone on
east border.'*!
Code exclusion
zone along east

Modelled GG
Habitat south east
and north east of
coupe.'#??

and west
borders.'#1¢
large Modelled
GG Habitat on
north and east
borders of
coupe.'#!”

E. Loch 7. Teamwor | Post Feb 4 Feb 2019 CFE 38.5/6.4 ha 38.4/27 ha 38.5/5.6 SPZ (LBP buffer large SPZ south
k 2014: 2 LbP (CB 11.48, (CB11.48,p4) | CB11.48, p3 CB6.6,p20 | ha zone) on north west of coupe.'*?®
462-506- (Fourth pll) CB 12.44 border of large SPZ north of
0017 McKenzie, coupe, 423 coupe.'430

CB2.12 at SPZ (LBP buffer Code exclusion
[97], p23) zone) on east zones along east

border of

border of coupe

coupe.!** extending to SPZ
north of coupe and
SPZs south of

coupe.'#!

1415 CB 12.38

1416 CB 12.38

1417 CB 11.46 p24

1422 CB 11.46 p24

1423 CB 12.44

1424 CB 12.44

1429 CB 11.48 p26

1430 CB 11.48 p26

1431 CB 11.48 p26, 30
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Coupe
group

Coupe name &
number

Species
detections

Date of
report

Date of Coupe
Plan/s

Silviculture
System

designated on
Coupe Plan/s

Gross/ Nett
area on TRP

Silviculture
System
designated
on TRP
2017

Gross/Nett
area on
Coupe plan

Gross/Ne
tt on Post
harvest
or other
map

Local Biodiversity
protection measures

e majority of coupe
covered by
exclusion
zone.'*?

e  exclusion zone
(LBP buffer zone)
on west border of
coupe. 42

e  exclusion zone
(LBP buffer zone)
on north east
border of
coupe.'#?7

e small VF
harvesting area in
south west of
coupe, '8

Landscape biodiversity
protection measures

Code exclusion
zones along west
border of coupe
extending into SPZ
south of coupe.'*3?
VF Reserve (LBP
buffer zone) north
east of coupe in
vicinity of
threatened species
observations.!*33
three SPZs (LBP
buffer zones) south
of coupe in vicinity
of LBP
detections.
Code exclusion
zones along east
border of coupe
extending into
SPZs south of
coupe.!*3
rainforest west of
coupe. 3¢

1434

1425 CB 12.44
1426 CB 12.44
1427 CB 12.44
1428 CB 12.44
1432 CB 11.48 p26
1433 CB 11.48 p30
1434 CB 11.48 p30
1435 CB 11.48 p30
1436 CB 11.48 p30
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Coupe name &
number

8. Tropical GG record 27 Feb 2019 CFE (CB 41.712.1 ha | CFE 41.7/25 ha 41.7/11.9 | e  exclusion zone multiple exclusion
462-506- within 500 m (CB 11.49, 11.49, p4) nett in 2019. | CB 6.6, CB 6.6, p20 | ha nett in across south half zones (LBP buffer
0003 of coupe pll) CB11.49p2 | p20 2019. of coupe and zones) north east of

boundary p24 coupe Compara along east and coupe in vicinity of
(Tropical plan map ble area west borders. 437 GG and LBP
Coupe Plan, shows within e  exclusion zone detections.!#4?
CB 11.49, comparable coupe (LBP buffer zone) multiple SPZs (LBP
p22) area within already on south east buffer zones) west
coupe was logged border of of coupe in vicinity
Respondent already prior in coupe.'43 of LBP
notes: GG logged prior 2015/16. | e  Code exclusion detections.'4#!
record is to this CB 12.48 zone along east SPZ (LBP buffer
historic, version of and west borders zone) south of
dated 1996 coupe plan. of coupe.'*¥® coupe in vicinity of
(CB 11.49, LBP detections.'#?
p22). Respondent large SPZ south
notes: Map west of coupe.!**
on CB 11.49 SPZ north west of
p 23 shows coupe.'4#
incorrect GG High Quality
gross ha. Habitat Class 1
Map on CB north east and
11.49 p24 is south of coupe.'*#
correct.

Species

detections report

Date of

Date of Coupe
Plan/s

Silviculture
System

designated on
Coupe Plan/s

Gross/Nett
area on
Coupe plan

Silviculture
System
designated
on TRP
2017

Gross/ Nett
area on TRP

Gross/Ne
tt on Post
harvest
or other
map

Local Biodiversity
protection measures

Landscape biodiversity
protection measures

1437 CB 12.48
1438 CB 12.48

1439 CB 11.49 p24

1440 CB 11.49 p23, 24
1441 CB 11.49 p23, 24
1442 CB 11.49 p23, 24

1443 CB 11.49 p24
1444 CB 11.49 p24
1445 CB 11.49 p24
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Coupe name &
number

Species
detections

Date of
report

Date of Coupe
Plan/s

Silviculture
System
designated on
Coupe Plan/s

Gross/Nett
area on
Coupe plan

Silviculture
System
designated
on TRP
2017

Gross/ Nett
area on TRP

Gross/Ne
tt on Post
harvest
or other
map

Local Biodiversity
protection measures

Landscape biodiversity
protection measures

Code exclusion
zones along coupe
borders extending
into SPZ south of
coupe and in
vicinity of SPZ
south west of
coupe. 446

Code exclusion
zone on east border
of coupe extends

north into
exclusion zones.'*’
F. Little 9. Below 21-22 Jan 22 Jan | 14 Jan 2019 CFE 33.8/16.8 ha | CFE 33.8/14 ha 13.9h e  exclusion zone SPZ west of
Yarra Learmont | 2019: 1 LbP | 2019 (CB 11.50, (CB 11.50, p6) | CB 11.50,p3 | CB 6.6, CB 6.6,pl6 | estimated across majority of coupe.!+2
h adjacent to (Fourth | p14) plé nett area. coupe,!#48 SPZ east of
347-515- | coupe Lincoln 12.4 ha e small VF coupe. 453
0002 (Fourth ,CB harvested harvesting areas Code exclusion
Lincoln CB 2.14 at area. in north and zones along west
214, at [3]- | [5], p2), CB 12.13 south parts of border of coupe
[4], p2; reporte coupe.'*¥ extend into SPZ to
Fourth dto west, 1454
McKenzie, DELW
CB 2.12 at P and
[72], p19) VF

1446 CB 11.49 p24
1447 CB 11.49 p24
1448 CB 12.13

149 CB 12.13

1452 CB 11.50 p27
1453 CB 11.50 p27
1454 CB 11.50 p27
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Coupe Coupe name & | Species Date of = Date of Coupe | Silviculture Gross/Nett Silviculture = Gross/ Nett = Gross/Ne = Local Biodiversity Landscape biodiversity
group number detections report Plan/s System area on System areaon TRP  tton Post protection measures protection measures
designated on  Coupe plan designated harvest
Coupe Plan/s on TRP or other
2017 map

22-23 Jan 27 Jan [NB: this exclusion zone multiple Code
2019: 7 GGs | 2019 is not a (LBP buffer zone) exclusion zones
(Fourth (Fourth post on east border of east of coupe
McKenzie, McKen harvest coupe.'*50 extending into
CB 2.12 at zie, CB map. It Code exclusion SPZs.1453
[75], p19 2.12 at shows a zone along west
and JRM- [781, 1.5 ha border of coupe
196, CB p20), difference and running
2.12.196 p9) | reporte between through southern

dto the part of coupe.!*!

DELW estimated

P net area
16 Feb 2019: on the
3 GGs 18 Feb TRP and
(Fourth 2019 the
McKenzie, (Fourth harvested
CB 2.12 at McKen area]
[83], p20) zie, CB

2.12 at

(861,

p21),

reporte

dto

DELW

P

1450 CB 12.13
1451 CB 11.50 p27
1455 CB 11.50 p27
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Coupe Coupe name &  Species Date of = Date of Coupe | Silviculture Gross/Nett Silviculture = Gross/ Nett  Gross/Ne = Local Biodiversity Landscape biodiversity
group number detections report Plan/s System area on System areaon TRP  tton Post protection measures protection measures
designated on  Coupe plan designated harvest
Coupe Plan/s on TRP or other
2017 map
10. Jumping Post - - - - CFE 49.7/24 ha N/a No maps available No maps available
Jack Flash | February (Jake CB 6.6, CB 6.6, pl6
347-520- 2014: 1 LbP McKenzie plé
0008 (Fourth observes
McKenzie, logging
CB 2.12 at underway at
[96], p23 this coupe as at
and JRM- 19 March
208, CB 2019, CB 2.12
2.12.208; at [96], p23)
DELWP
Leadbeater’s Respondent
Possum notes: 19
Interactive March logging
Map) first observed
(CB 2.12 at
[96] p23).
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Gross/Nett Silviculture = Gross/ Nett = Gross/Ne = Local Biodiversity
detections report Plan/s System area on System areaon TRP  tton Post protection measures
designated on  Coupe plan designated harvest
Coupe Plan/s on TRP or other
2017 map

Landscape biodiversity
protection measures

Coupe Coupe name &  Species Date of = Date of Coupe | Silviculture
group number

G. Murri | 11. Floater LbP record - 3 May 2019 RRH (CB 51.2/5.5 ha CFE 51.2/29.5ha | N/a e  SPZ (LBP buffer e large SPZ south
ndindi 300-501- from 1997 (CB 11.52, 11.52, p4) CB11.52p3 | CB6.6, CB 6.6, p10 zone) on east west of coupe
0003 within coupe pll) p10 border of containing small
boundary P26 coupe coupe. !¢ rainforest area.!'#¢!
and within plan map LBP monitoring small SPZ south
500m of shows sites in north east east of coupe in
coupe, and majority of and west of rainforest area.'#?
new LbP coupe was coupe.'®7 two exclusion
detection already exclusion zone zones (LBP buffer
made during logged prior (LBP buffer zone) zones) north of
DELWP pre- to this on north east coupe in vicinity of
harvest version of border of coupe GG and LBP
survey coupe plan in vicinity of LBP detections.!6?
(Floater detections.!*8 SPZs (LBP buffer
Coupe Plan, Respondent VF harvested area zone) north of
CB 11.52, notes: across south east coupe in vicinity of
pp22, 25) approximatel of coupe.'**’ LBP and GG
y half of Code exclusion detections.'#6*
Respondent coupe logged Zone running SPZ (LBP buffer
notes: 200m (CB 11.52, through middle zone) north west of
LBP buffer p26). of coupe. !4 coupe.!465
zone in place
(CB 11.52,
p25).

1456 CB 11.52 p26
1457 CB 11.52 p26
1458 CB 11.52 p26
1459 CB 11.52 p26
1460 CB 11.52 p27
1461 CB 11.52 p26
1462 CB 11.52 p26
1463 CB 11.52 p26
1464 CB 11.52 p26
1465 CB 11.52 p26
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Coupe
group

Coupe name &

number

Species
detections

Date of
report

Date of Coupe
Plan/s

Silviculture
System

designated on
Coupe Plan/s

Gross/Nett
area on
Coupe plan

Silviculture
System
designated
on TRP
2017

Gross/ Nett
area on TRP

Gross/Ne
tt on Post

harvest
or other
map

Local Biodiversity
protection measures

Landscape biodiversity
protection measures

VF Reserve with
Modelled Old
Growth west of
coupe. 466

Code exclusion
zone east of coupe
extends into SPZ in
south east.'#¢”
Code exclusion
zone on west
border of coupe
extends into SPZ
west of coupe. 468

H. Narbet | 12. Flow Several GG - 17 Oct 2018 RRH (CB 51.5/11.5ha | CFE 51.5/24.9 ha | 51.5/12.8 SPZ (LBP buffer large SMZ on east
hong Zone and LbP (CB 11.54, 11.54, p4) CB11.54p3 | CBé6.6, CB 6.6, pl1 ha zone) on south border of coupe
307-503- | records pll) pll CB 12.24 border of coupe extends east.!*”
0003 within coupe in vicinity of exclusion zone
boundary threatened species north west of
(Flow Zone observations.'4¢? coupe.'#7
Coupe Plan, SPZ (LBP buffer Code exclusion
CB 11.54, zone) on west zone running
pp22, 25, border of coupe through coupe
33) in vicinity of extends north east

threatened species
observations.!'*”°

and south into
SMZ.MW

1466 CB 11.52 p26

1467 CB 11.52 p26

1468 CB 11.52 p26

1469 CB 11.54 p26; 12.24 p1
1470 CB 11.54 p26; 12.24 p1
1475 CB 12.24 p2

1476 CB 12.24 p2

1477 CB 12.24 p2
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Coupe
group

Species
detections

Coupe name &
number

Respondent
notes: 200m
LBP buffer
zone in place
(CB 11.54,
p25).

Date of
report

Date of Coupe
Plan/s

Silviculture
System

designated on
Coupe Plan/s

Gross/ Nett
area on TRP

Silviculture
System
designated
on TRP
2017

Gross/Nett
area on
Coupe plan

Gross/Ne
tt on Post
harvest
or other
map

Local Biodiversity
protection measures

e  buffer running
through centre of
coupe in same
area as Code
exclusion
zone. 47!

e entire coupe sits
within plantation
zone.'*7?

e east border of
coupe within
SMZ.VW}

e GG High Quality
Habitat Class 1
on west border of
coupe.'#74

Landscape biodiversity
protection measures

large SPZ south
west of coupe,
including 3 LBP
buffer zones in the
vicinity of LBP
detections and
small rainforest
area.!*’

small SPZ north
west of coupe.'*”?
small SMZ north
west of coupe.!'#80
GG High Quality
Habitat Class 1
south east of coupe
within SMZ.'481
GG High Quality
Habitat Class 1
south west of coupe
within SPZ.'482

1471 CB 11.54 p26; 12.24 p1
1472 CB 11.54 p31; 12.24 p1
1473 CB 11.54 p32; 12.24 p1
1474 CB 11.54 p33; 12.24 p1
1478 CB 11.54 p33
1479 CB 11.54 p33
1480 CB 11.54 p33
1481 CB 11.54 p33
1452 CB 11.54 p33
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Coupe name &

number

Species
detections

Date of Coupe

Plan/s

Silviculture
System

designated on
Coupe Plan/s

Gross/Nett
area on
Coupe plan

Silviculture

System
designated
on TRP
2017

Gross/ Nett
area on TRP

Gross/Ne
tt on Post
harvest
or other
map

Local Biodiversity
protection measures

Landscape biodiversity
protection measures

plantation zone
that coupe sits in
extends south, east
and north east of
coupe, 483

L

13. Impala
288-518-
0006

LbP colony
located
within coupe
(Impala
Coupe Plan,
CB 11.58,
p18)

3 Jan 2019
(CB 11.58,

pll)

RRH
(CB 11.58, p4)

43.1/9.4 ha
CB 11.58 p3

CFE
CB 6.6, p9

43.1/22 ha
CB 6.6, p9

N/a

4 SPZs (LBP
buffer zones)
along length of
east border in
vicinity of LBP
detections.!#8
rainforest
running through
centre of
coupe.!*¥

Code exclusion
zone running
through centre of
coupe and along
south border of
coupe. '8¢

large SPZ west of
coupe. 487

multiple SPZs (LBP
buffer zones) on
east border of
coupe extend east
and connect with
another SPZ within
vicinity of LBP
detections.!#%8

2 SPZs (LBP buffer
zones) further east
of coupe.'*¥

1453 CB 11.54 p31

1454 CB 11.58 p23, 24
1455 CB 11.58 p23, 24
1456 CB 11.58 p23, 24
1457 CB 11.58 p23, 24
1458 CB 11.58 p23, 24
149 CB 11.58 p23, 24
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Coupe name & | Species Date of = Date of Coupe | Silviculture Gross/Nett Silviculture = Gross/ Nett = Gross/Ne = Local Biodiversity Landscape biodiversity

number detections report Plan/s System area on System areaon TRP  tton Post protection measures protection measures

designated on  Coupe plan designated harvest
Coupe Plan/s on TRP or other
2017 map

Respondent e SPZ north west of

notes: LBP coupe, including

Colony LBP buffer zone.!'*?

Protection e rainforest areas

Reserve north and south of

located coupe.'#!

within coupe

and within

500m of
coupe (CB

11.58 p18,

19).

14. Ivanhoe GG record - 6 Dec 2018 CFE 39.8/6.2 ha CFE 39.8/7 ha 39.8/6 ha | ¢ majority of entire |  large SPZ along
288-519- | within coupe (CB 11.59, (CB11.59,p5) | CB11.59p3 | CB6.6,p9 | CB6.6,p9 CB 12.27 coupe within south border of
0002 and adjacent pl2) exclusion zone, coupe extends

to coupe including 2 LBP further south,

boundary; buffer zones on including 4 LBP

LbP colony south border in buffer zones.'*°

within coupe the vicinity of

and threatened species
numerous observations.!#

LbP within e small VF

500m of harvesting area in

coupe east of coupe.'*?

(Ivanhoe

Coupe Plan,

CB 11.59,

pp20, 21,

24)

1490 CB 11.58 p23, 24

191 CB 11.58 p23, 24

1492 CB 12.27; 11.59 p 27, 28
1493 CB 12.27

149 CB 11.59 p 27, 28
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Coupe
group

Species
detections

Coupe name &
number

Respondent
notes: 200m
LBP buffer
zone in place
for colonies
within coupe
and within
500m of
coupe (CB
11.59, p20,
21).

Date of
report

Date of Coupe
Plan/s

Silviculture
System
designated on
Coupe Plan/s

Gross/ Nett
area on TRP

Silviculture
System
designated
on TRP
2017

Gross/Nett
area on
Coupe plan

Gross/Ne
tt on Post

harvest
or other
map

Local Biodiversity
protection measures

e  SPZ (LBP buffer
zone) on north
border of
coupe. '+

e  SPZ along south
border of

coupe.!*’

Landscape biodiversity
protection measures

3 SPZs (LBP buffer
zones) north west
of coupe in the
vicinity of
threatened species
observations.!'*”
SPZ north west of
coupe (including
rainforest area).!*’
Code exclusion
zones east of
coupe.'#”?

Mount Bullfight
Nature
Conservation
Reserve south west
of coupe, connected
to large SPZ. 150
SPZ north of
coupe. 1301
Modelled LBP
Habitat north of
coupe. '’

1494 CB 12.27

1495 CB 12.27

1497 CB 11.59 p 27, 28
1498 CB 11.59 p 27, 28
149 CB 11.59 p 27, 28
1500 CB 11.59 p 27, 28
1501 CB 11.59 p 27, 28
1502.CB 11.59 p 27, 28
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J.

Tooro
ngo

Coupe name &
number

15. Simpsons
Road
461-501-0002

Species
detections

14-15 May
2018: 5 GGs
within coupe
(Fourth
McKenzie,
CB 2.12 at
[25], p10)

Date of
report

17 May
2018
(Fourth
McKen
zie, CB
2.12 at
(28],
pll),
reporte
dto
DELW
P

Date of Coupe
Plan/s

22 May 2018
(CB 11.61,
p12)

Silviculture
System

designated on
Coupe Plan/s

STR
(CB 11.61, p5)

Gross/Nett
area on
Coupe plan

36.8/24.4 ha
CB 11.61, p3

Silviculture
System
designated
on TRP
2017

CFE

CB 6.6
pl137

Gross/ Nett
area on TRP

36.8/14 ha
CB 6.6 p137

Gross/Ne
tt on Post
harvest
or other
map
72.7ha
gross
across
Simpsons
Road &
Squeezee
together

35ha nett
across
Simpsons
Road &
Squeezee
together
(20.1ha
plus
14.9ha)
CB
12.40p1-
2

Local Biodiversity
protection measures

coupe surrounded
by substantial
SpZ1503

areas of Modelled
LBP habitat in
coupe!50*

areas of GG High
Quality Habitat
Class 1 in
coupe!ss

Code exclusions
within coupe
boundary!$%

Landscape biodiversity
protection measures

coupe surrounded
by substantial
SpZ1507

areas of Modelled
LBP habitat in

adjacent coupe!%

1383 CB 11.61 p 29
1504 CB 11.61 p 29
1505 CB 11.61 p 29
1506 CB 11.61 p 29
1507.CB 11.61 p 29
1508 CB 11.61 p 29
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Coupe
group

Coupe name &
number

Species
detections

Date of
report

Date of Coupe
Plan/s

Silviculture
System
designated on
Coupe Plan/s

Gross/Nett
area on
Coupe plan

Silviculture
System
designated
on TRP
2017

Gross/ Nett
area on TRP

Gross/Ne
tt on Post
harvest
or other
map

Local Biodiversity
protection measures

Landscape biodiversity
protection measures

16. Squeezee 14-15 May 17 May | 24 May 2018 CFE 36.9/18.8 ha | CFE 36.9/15 ha 72.7ha coupe surrounded coupe surrounded
461-501-0004 | 2018: 3 GGs | 2018 (CB 11.62, (CB11.62,p4) | CB11.62p3 | CB6.6 CB 6.6 p137 | gross by substantial by substantial SPZ,
within coupe | (Fourth | p11) pl137 across N A which contains
(Fourth McKen Simpsons | ¢  Code and other areas of GG High
McKenzie, zie, CB Road & exclusions within Quality Habitat
CB2.12 at 2.12 at Squeezee coupe's1? Class 1 1513
[25], p10) (28], together e Modelled LBP e other areas of GG
pll), habitat within High Quality
reporte 35ha nett coupe habitat layer in
dto across overlapping vicinity of coupe's!4
DELW Simpsons N4
p Road & | e  hydrological
Squeezee buffer!s!?
together
(20.1ha
plus
14.9ha)
CB
12.42p1-
2

1509 CB 11.62 p 24
1510 CB 11.62 p 24
1511 CB 11.62 p 24
1512 CB 11.62 p 24
1513 CB 11.62 p 24
1514 CB 11.62 p 24
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Coupe
group

K. Torbre
ck
River

Coupe name &
number

17. Bayern
Munich
312-509-
0007

Species
detections

LbP colony
located with
500m of
coupe
boundary
(Bayern
Munich
Coupe Plan,
CB 11.65,

pll)

Respondent
notes: 200m
LBP buffer
zone in place
(CB 11.65,

pll).

Date of
report

Date of Coupe
Plan/s

15 Mar 2019
(CB 11.65, p6)

Silviculture
System

designated on
Coupe Plan/s

RRH
(CB 11.65, p3)

Gross/Nett
area on
Coupe plan

29.5/5.9 ha
CB 11.65 p2

Silviculture
System
designated
on TRP
2017

CFE

CB 6.6,
p13

Gross/ Nett
area on TRP

29.5/18 ha
CB 6.6, p13

Gross/Ne
tt on Post
harvest
or other
map

N/a

Local Biodiversity
protection measures

e  SPZ (LBP buffer
zone) in centre of
coupe in vicinity
of LBP
detections.

e  SPZ (LBP buffer
zone) in north
corner of coupe
in vicinity of LBP
detections.!1®

e Code exclusion
zone along
eastern part of
coupe. 17

e Code exclusion
zone along north
border of coupein
vicinity of GG
detections.! '8

1515

Landscape biodiversity
protection measures

e SPZ north east of
coupe. !’V

e 2 SPZs north west
of coupe (including
rainforest area).!¥2°

e 2 SPZs (LBP
exclusion zones)
north of coupe
overlapping with
SPZ on north
border.!%!

e  VF Reserve (LBP
buffer zone)
immediately south
west of coupe.'¥??

e  VF Reserve (LBP
buffer zone) south
of coupe.!5?3

e  Modelled LBP
habitat south west
of coupe.'¥2*

1515 CB 11.65 p14
1516 CB 11.65 p14
1517 CB 11.65 p14
1518 CB 11.65 p14
1519 CB 11.65 p13,14
1520 CB 11.65 p13,14
1521 CB 11.65 p13,14
1522 CB 11.65 p13,14
1533 CB 11.65 p13,14
1524 CB 11.65 p13,14
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Coupe name &
number

Species
detections

Date of
report

Date of Coupe
Plan/s

Silviculture
System

Gross/Nett
area on

Silviculture
System

Gross/ Nett
area on TRP

Gross/Ne
tt on Post

Local Biodiversity
protection measures

Landscape biodiversity
protection measures

harvest
or other
map

designated
on TRP
2017

designated on
Coupe Plan/s

Coupe plan

e  Code exclusion
zone on north
border of coupe
extends further
north and into
SPZs in north east
and north west.!3?

e  Code exclusion
zone running
through coupe
extends south into
VF Reserves and
further south

west, 526
18. Dejavu 18 Jul 2017: 20 Jun 13 Dec 2018 RRH (CB 31.5/16 ha CFE 31.5/13 ha N/a e  SPZ (LBP buffer e  VF Reserve (LBP
312-011- 1 LbP 2017 (CB 11.66, 11.66, p4) CB 11.66 p3 | CB 6.6, CB 6.6, p12 zone) in south buffer zone) east of
0015 (Fourth (Fourth | p11) pl12 east corner of coupe.!¥3°
McKenzie, McKen coupe. %7 e  SPZ (LBP buffer
CB 2.12 at zie, CB zone) north east of
[95], p22) 2.12 at coupe.!33!
[95] e  Yarra Ranges
and National Park west
2.12.20 of coupe.!%3?
5),
reporte
dto
DELW
P

1525 CB 11.65 p13,14
1526 CB 11.65 p13,14
1527 CB 11.66 p25
1530 CB 11.66 p30
1531 CB 11.66 p30
1532 CB 11.66 p30
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Coupe
group

Coupe name &
number

Species
detections

Date of
report

Date of Coupe
Plan/s

Silviculture
System

designated on
Coupe Plan/s

Gross/ Nett
area on TRP

Silviculture
System
designated
on TRP
2017

Gross/Nett
area on
Coupe plan

Gross/Ne
tt on Post

harvest
or other
map

Local Biodiversity
protection measures

e  proposed
exclusion zone
along north
border and in
south west corner
of coupe.!28

e  Code exclusion
zone along north
border of

coupe. ¥’

Landscape biodiversity
protection measures

e  VF Reserve (LBP
buffer zone) south
of coupe within
Yarra Ranges
National Park.!533

e  Code exclusion
zone along north
border extends
north connecting
with SPZ in north
west and Yarra
Ranges National
Park in north
east.!534

e  Code exclusion
zones east and
south of coupe
connecting to LBP
buffer zones.!'*3’

e  Modelled LBP
Habitat east and
south east of
coupe.!¥3¢

e  Rainforest area

north and south
west of coupe.'%%”

1528 CB 11.66 p25
1529 CB 11.66 p26
1533 CB 11.66 p30
1534 CB 11.66 p30
1535 CB 11.66 p30
1536 CB 11.66 p30
1537 CB 11.66 p30
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L. Wester
n
Tyers

Coupe name &
number

Species
detections

19. Lure
483-504-
0001

15-16 Apr
2018: 1 GG
within coupe
(Fourth
McKenzie,
CB 2.12 at
(7,91, p8)

Date of
report

1 May
2018
(CB
2.12 at
[12],
p9),
reporte
d to VF
&
DELW
P

Date of Coupe
Plan/s

11 Dec 2018
(CB 11.69,
p12)

Silviculture
System

designated on
Coupe Plan/s

CFE (CB
11.69, pS)

Gross/Nett
area on
Coupe plan

35.4/23.2 ha
CB 11.69 p3

Silviculture
System
designated
on TRP
2017

CFE

CB 6.6,
p22

Gross/ Nett
area on TRP

35.4/18 ha
CB 6.6, p22

Gross/Ne
tt on Post
harvest
or other
map
35.4/12.2
ha

CB 12.32

Local Biodiversity
protection measures

coupe sits within
SMZ.1538
approximately
half of coupe is
exclusion zone,
with VF
harvesting history
area in north east
part of coupe.'’¥
Code exclusion
zone along south
west border of
coupe. ¥4

GG High Quality
Habitat Class 1
in east of coupe
within vicinity of
GG detection.**!

Landscape biodiversity
protection measures

large SMZ extends
west of coupe.'>*
large SPZ south
west of coupe.!>#
Code exclusion
zones extend into
SMZ.1546

GG High Quality
Habitat Class 1
east and south west
of coupe.'>*”
Modelled LBP
Habitat in east and
north west of
coupe, %48

large SPZ running
west and up across
north east of coupe,
through SMZ. 154
large SPZ south
east of coupe.!>°

1538 CB 12.32
1539 CB 12.32
1340 CB 12.32
1341 CB 11.69 p26
134 CB 12.32
1345 CB 12.32
1346 CB 12.32
1347 CB 11.69 p26
1548 CB 11.69 p26
1549 CB 11.69 p26
1550 CB 11.69 p26
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Landscape biodiversity
protection measures

Gross/Ne  Local Biodiversity
tt on Post = protection measures

Silviculture | Gross/ Nett
area on TRP

Gross/Nett
area on System

Date of = Date of Coupe | Silviculture
detections report | Plan/s System

Coupe Coupe name &  Species
group number

designated on
Coupe Plan/s

Coupe plan designated
on TRP
2017

harvest
or other
map

GG High Quality
Habitat Class 1
in north west of
coupe. ¥4
Modelled LBP
Habitat in south
west and centre
of coupe.'*¥

Code exclusion
zone on west
border of coupe
connects to large
SPZ.155!

1342 CB 11.69 p26
1343 CB 11.69 p26
1551 CB 11.69 p26
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