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Second Further Amended Concise Statement

No.VID519/2021
Federal Court of Australia
District Registry: Victoria

Division: Administrative and Constitutional Law & Human Rights

Rex Patrick
Applicant
Australian Information Commissioner

Respondent
Important facts giving rise to the claim

1. Sinee From 17 November 2017 and to-the-present-day 30 June 2022, the Applicant has-been
was a Senator for South Australia in the Federal Parliament. During that time the Fhe Applicant
makes made requests under the Freedom of Information Act 1982 (Cth) (FOI Act) to obtain

information which to assists him to execute the accountability and transparency aspects of his

oversight role as a Senator, and to assist his constituents.

2. The FOI Act provides a process whereby a request may be made for access to certain types
of government held information (see Part Ill of the FOI Act). Section 11 of the FOI Act provides

a legally enforceable right of access to certain documents held by the Government.

3. The right of access to documents is provided to achieve the objectives set out in s 3 of the FOI
Act which include:

a. the promotion of Australia’s representative democracy through increased public
participation in Government processes, better-informed decision-making, and increased
scrutiny, discussion, comment and review of the Government’s activities,

b. management of government information for public purposes and as a national resource,
and

c. the facilitation and promotion of public access to information promptly and at the lowest
reasonable cost.

4. Where a person has made a request for documents and the government entity which holds the
documents:

a. makes a decision on the request which the person making the request is dissatisfied with,

or
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b. fails to make a decision within the statutory timeframe (30 days subject to certain

exemptions),

the person who made the request may apply to the Respondent, the Australian Information
Commissioner (IC) for review of the decision (see Part VIl of the FOI Act). Time limits apply
(generally 60 days) to the filing of an application for IC review. No express time limit applies to

the IC to determine an application for IC review.

5. Where a relevant Department or Agency has decided a request, but a person is dissatisfied
with the decision, the person may apply for an internal review (see Part IV of the FOI Act). The
Department or Agency must make a decision on internal review within 30 days, unless an
application for further time has been granted by the IC. It is not mandatory for a person to
seek internal review prior to making an application for an IC review. If a person is dissatisfied

with a decision on internal review, they may make an application for IC review.

6. At the commencement of this proceeding, Fthe Applicant eurrently has_had 232 applications

under the FOI Act which were the subject of refusals or partial access decisions by the relevant

government Department, and upon which the Applicant sought IC Review but has_had not
received a decision from the Respondent. Of those 232 applications, at 1 September 2021:
a. two have had been with the IC for more than two years

b. twelve have had been with the IC for more than a year,
c. a further five have had been with the IC for more than six months; and
d. three have had been with the IC for less than 6 months.

7- A table marked “Appendix A’ is attached to the Second Further Amended Originating

Application and sets out a summary of the 4923 applications for IC Review. At 30 September

2022, the Respondent was undertaking an IC Review pursuant to Division 6 of Part VII of the

FOI Act in relation to each of the IC Review applications (except those marked “application
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1. A declaratory order pursuant to s 16(3)(b) of the Administrative Decision (Judicial Review)

Act 1977 (Cth) (ADJR) that in respect of each IC Review Application referred to in Appendix
A to the Second Further Amended Originating Application (Current IC Review

Applications), the Respondent has a duty, pursuant to section 55(4)(c) and s 55K(1) of the
Freedom of Information Act 1982 (Cth) (FOI Act) to conduct a review of each Current IC

Review Application by making a decision and has failed to do so such that each decision is

attended by unreasonable delay.

2. Further or alternatively to paragraph 1 herein, an order pursuant to s 16(3)(a) or 16(3)(c) of

the ADJR that the Respondent make a decision in respect of each Current IC Review

Application according to law and do so by a time and a date fixed by the Court.

3. Alternatively to paragraphs 1 and 2 herein, a declaration pursuant to s 16(2)(a) of the ADJR

that in respect of each Current IC Review Application the Respondent has engaged and is

engaging in conduct for the purpose of making a decision to which section 55K(1) of the

Freedom of Information Act 1982 (Cth) applies that is improper, in that it results in an exercise

of the review powers conferred by Division 5 of Part VIl of the FOI Act and an exercise of the

decision power contained in section 55K(1) in a way that is uncertain.

4. Further or alternatively to paragraph 3 herein, an order pursuant to s 16(2)(b) of the ADJR that

the Respondent:

(a) refrain from conduct in respect of the conduct of each Current IC Review Application

that makes no decision with respect to any of them; and

(b) make a decision in respect of each application by a time and date fixed by the
Court |

5. Such other or further relief that this Court may consider appropriate.

6. On 16 March 2022, the Court made an order pursuant to rule 40.51 of the Federal Court Rules

2011 (Cth), that the maximum costs as between party and party that may be recovered in the

proceeding in relation to the trial of the applications marked “separate question” in Appendix
A to the Further Amended Originating Application is $80,000.
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Primary legal grounds for relief sought

13. Sections 55(4)(c) and 55K(1) of the FOI Act creates a duty in the Respondent to decide an

application for IC review by conducting a “timely” IC Review which culminates in a decision

under s 55K(1) and absent an intervening method of disposal which permits the IC review to

be discontinued prior to the making of a decision under s 55K(1) either:

a. by exercise of the discretion in s 54W not to continue the review, or

b. because the applicant has withdrawn the application under s 54R, or

c. because the parties have reached agreement and the Respondent is satisfied that

a decision may be made in accordance with s 55F(2)), .

14. Alternatively, the duty arises by implication as a consequence of the powers conferred upon

the Respondent being conferred for the purpose of achieving the objectives of s 3 of the FOI

Act, there being a legally enforceable right to obtain access to information in s 11(1), together

with the stepped process of IC Review encompassed by Divisions 5, 6, and 7 of Part VIl of the

FOI Act which process assumes that, upon a decision being made to undertake an IC Review,
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the application for IC review will be decided under s 55K(1), unless an intervening method of

disposal which permits the IC review to be discontinued arises.

15. By implication, the Respondent must exercise thatthe duty within a reasonable time. In failing
to make a decision on the Leng—Term—Outstanding Current IC Review Applications, the
Respondent has failed to decide the applications within a reasonable time.

16. Section 7(1) of the ADJR provides for a person aggrieved by a failure to make a decision to
apply to the court for review in respect of such a failure on grounds that there has been an
unreasonable delay in making the decision. The Applicant is a person aggrieved for the
purposes of s 7(1), and there has been an unreasonable delay by the Respondent in deciding
each of the Leng—TFerm-Ouistanding Current IC Review Applications-in-Appendix-A-to-the
Eurther Amended Originating Application.

discretion-unders-54\W-of- the FOlL-Act—Within the meaning of s 6(1) of the ADJR,

a. the Applicant is a person aggrieved and

b. the Respondent has engaged and is engaging in conduct for the purpose of making a

decision to which section 55K(1) of the FOI Act applies in relation to each of the

Current IC Review Applications.

18. Pursuant to s 6(1)(e) and 6(2)(h) the conduct of the Respondent is improper because the exercise

of the review powers conferred by Division 5 of Part VII of the FOI Act and the exercise of the

decision power contained in section 55K(1) is uncertain in that, having determined to conduct an

IC Review on each of the applications, the point in time at which the IC Review will have been

undertaken for the purposes of s 55K(1) is vague and indeterminate and, further, may never

eventuate.

19. Each of the Long—TFermOutstanding Current IC Review Applications in-Appendix-A-to-the
Second-Further-Amended-Originating-Application-relate to FOI requests made by the Applicant
in his capacity as a Senator for South Australia, and in the interests of his constituents. They

are not made for any private purpose.

20. There is a public interest in the objectives of the FOI Act being achieved. This requires that

information which can be provided in accordance with the Act is provided in a timely manner.
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21. The utility and value of information sought under an FOI request generally declines over time,
with the decay being rapid in some circumstances. Participation in Government decision-
making processes is most effective at an early stage in the process when issues can be raised

and discusses prior to the Government making its decision on a matter.
Harm suffered

22. As a result of the Respondent’s failure to decide the LengFerm-Outstanding Current IC Review
Applications, or in the alternative, the Respondent’s improper exercise of the powers conferred
upon it, erexercise-its-discretion-pursuantio-s- 54\ b)-of- the FOAct withina-reasonable-time;
the Applicant:

a. has been prevented from appropriately engaging in scrutiny, discussion, comment and
review of the Government’s activities relating to the various requests for information, and
b. is unable to progress each FOI request because, in the absence of a decision by the
Respondent pursuant to s 55K(1) or s 54W(b), he is unable to either obtain the-relevant

documents which he has a legally enforceable right to access, or lodge an application for

merits review by the Administrative Appeals Tribunal under paragraph s57A(1)(a) of the
FOI Act.

Certificate of lawyer

| Stella-Majury Flavio Verlato certify to the Court that, in relation to the statement of claim filed on behalf
of the Applicant, the factual and legal material available to me at present provides a proper basis for each

allegation in the pleading.

Date: 9-September2021 11 October 202110 December2021-30 September 2022

Signed by Stella-Majury-Flavio Verlato

Lawyer for the Applicant
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APPENDIX A to Second Further Amended Originating Application

Rex Patrick v Australian Information Commissioner

VID518/2021
Matters not highlighted in grey are those marked "separate question*
(refer to orders of Wheelahan J made 8 December 2021)

Duys sifice:: 1 Weeks sincs. |- DayétnsfiﬁK

8 'ND.‘ ‘ decigion:

| Requestio. | Requastdate | Reusstls Requsst doscription e  ‘; Deciso i lcramew

Future Submarine Project Integrated Mastar
Schedule and Project Earned Valus Management |  21/12/2018

MR19/00010 22102018  |Deptartment of Defence 1098|separate question

Depanmant af Fure!gn A«a»rs
an, d Trade

separate question

i s 2 o
pbuiking andipavel scctavasit
Ol and gas pracessing optians for the Greater 1an2018 | 2200112020 —
Sunnse oil and gas fields

Briofing re. selection of the National Radicactive
Waste Facility site.

Advice relating to the Community Sports
Infrastructure Grants

MR20/00424 410212020

1610472020

Department of Industry 21/04/2020 separate question

MR20/00544

11/03/2020

Attarney-General's Department

3/06/2020 410612020

separate question

Ty ;
et e e

COVID-18 modelling

MR20/00613 | 23/05/2020 [The Treasury 22/06/2020 | 26/05/2020 Separate question

14 | MR20/00760 | 24/04/2020 |Department of Industry Snoywy Hydro Australian Industry Capability Plans | 4108/2020 6/08/2020 785 112 separate question

15 MR20/00863 | 2/07/2020 {Department of Industry Judicial review briefs related ta the national 14/09/2020 | 14/09/2020 748 107| separate guestion
Radioactive Waste Facility

16 | MR20/00922 | 25/08/2020 |Department of Health Documents of AHPPC relating to border closures |  24/09/2020 | 24/0812020 736 105 separate question

separate question

Days/weeks calculated to 30/09/2022





