
From: ellroyferris@proton.me
To: Paul Svilans
Subject: Paul: secret McKenzie recording
Date: Saturday, 15 March 2025 2:54:25 AM
Attachments: ScreenRecording 03-14-2025 23-44-49 1.mov

Pls acknowledge receipt. 
All the best 

Transcript 
…you about um Danielle and Emma, like trying to tell you, and again, I know you
won’t burn me so do not tell Dean please or Monique, or anyone that I’ve told you this,
you know the fact that they’ve actively, like briefing us on his legal strategy, in respect of
you. Like
this, and yeah we’re not learning, like we anticipated most of it, one or two things now
we know which is helpful but the point, the reason I told you that was to say like, you
know, we’ve got this and, and they’re not hostile to you, despite your worst fears. They’re
not.
And I’ve told you that so many times now, as well. And I had to tell you that extra bit to
sort of prove it in your mind.
Yeah and maybe that’s what has to happen like so…
But I shouldn’t, I shouldn’t tell you. I’ve just breached my fucking ethics in doing that,
like this is where like, this has put me in a shit position now, like if Dean knew that and
Peter knew that, I’d get my ass fucking handed to me on a platter.
Well, that’s where I say you know you’ve got to trust me as well and I’ve not done
anything-
I know, I know so
Well I do, that’s why I’ve told, that’s why I’ve told you but it’s not, I wouldn’t tell anyone
else.
I haven’t told anyone, like no one else I’d tell this, no one knows about the police
investigation. It’s a sensitive ongoing police investigation, phone taps, task force, there’s a
new, there’s a whole new task force has been stood up in Brisbane. An entire new
task force. There’s police living in his apartment block under assumed identities, as we
speak.
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No. Details Paragraph Page 

6.  Annexure “BRS-19” being a colour coded copy of the Crazy 
Domains account log 

16 40 

7.  Annexure “BRS-20” being copies of IP address search results 
together with page 5 of Energy Queensland’s Annual Report 

18 45 

 

I Ben Roberts-Smith, General Manager Seven Brisbane/Regional Queensland of 140-142 Horton 

Parade, Maroochydore in the State of Queensland, say on oath: 

1. I am the Applicant.  I have sworn three other affidavits in these proceedings.  

2. Unless otherwise stated, the facts in this affidavit are matters within my own knowledge. 

3. Nothing in this affidavit is intended to waive any legal professional privilege.   

4. Annexed and marked BRS-15 is an account log from Crazy Domains recording the IP 

address and location details of a person or persons logging onto the RS Group Australia 

email hosting account between 20 January 2020 and 24 May 2021.  As I stated in paragraph 

27 of my affidavit sworn on 10 June 2021, logging onto the RS Group Australia email hosting 

account enables a person to access the email account of any RS Group Australia user.  

Annexed and marked BRS-16 is a screenshot of the RS Group Australia email hosting 

account web page.   

5. In the period between 20 January 2020 and 24 May 2021, the only time I accessed the RS 

Group Australia email hosting account was on or around 20 April 2021.  I repeat and rely 

upon paragraph 29 of my affidavit sworn on 10 June 2021.   

6. As stated in paragraph 30 of my affidavit sworn on 10 June 2021, on or about 2 May 2021, I 

provided Monica Allen, a solicitor acting for me in these proceedings with the password to 

the RS Group Australian email hosting account.  Prior to that time I had never provided Ms 

Allen or anyone else with the login details to the RS Group Australia email hosting account.  

7. On 22 July 2021, I was granted leave to issue a Subpoena to Produce Documents to Telstra 

Corporation Ltd.  That subpoena sought subscriber information about a number of the IP 

addresses recorded in the Crazy Domains account log.  A copy of that subpoena is at BRS-

17.   
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8. On 23 August 2021, my solicitors provided me with copies of documents produced by Telstra 

Corporation Ltd pursuant to a subpoena dated 22 July 2021 (Telstra subpoenaed 

documents).  Annexed and marked BRS-18 are copies of the Telstra subpoenaed 

documents.  

9. The Telstra subpoenaed documents record that a number of the IP addresses in respect of 

which information was sought are associated with the usernames 

“darren.phil@bigpond.com” and “jess.simpson97@bigpond.com”. 

10. The Telstra subpoenaed documents record that the username “darren.phil@bigpond.com” is 

associated with Mr Darren Graham Pill and Ms Danielle Scott at 2 Whelk Close, Trinity 

Beach in the Cairns region, Queensland.  I understand that Mr Pill is Ms Scott’s husband.   

11. The Telstra subpoenaed documents record that someone associated with the username 

“darren.phil@bigpond.com” accessed the RS Group Australia email hosting account on at 

least 101 occasions on the following dates: 

(a) three times on 20 January 2020; 

(b) 23 January 2020; 

(c) four times on 27 January 2020; 

(d) six times on 28 January 2020; 

(e) four times on 29 January 2020; 

(f) 30 January 2020; 

(g) twice on 31 January 2020; 

(h) twice on 1 February 2020; 

(i) twice on 2 February 2020; 

(j) five times on 3 February 2020; 

(k) four times on 4 February 2020; 

(l) 5 February 2020; 
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(m) three times on 6 February 2020; 

(n) twice on 7 February 2020; 

(o) twice on 8 February 2020; 

(p) nine times on 9 February 2020; 

(q) 10 February 2020; 

(r) twice on 12 February 2020; 

(s) four times on 13 February 2020; 

(t) twice on 14 February 2020; 

(u) three times on 21 February 2020; 

(v) four times on 22 February 2020; 

(w) 23 February 2020; 

(x) four times on 24 February 2020; 

(y) twice on 25 February 2020; 

(z) three times on 26 February 2020; 

(aa) three times on 27 February 2020; 

(bb) eight times on 28 February 2020; 

(cc) 3 March 2020; 

(dd) 6 March 2020; 

(ee) 5 April 2020; 

(ff) 30 April 2020; 

(gg) twice on 11 August 2020; 
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(hh) twice on 16 December 2020 as well as making changes to the RS Group Australia 

domain payments; 

(ii) 28 March 2021; 

(jj) 29 March 2021; 

(kk) 30 March 2021; 

(ll) 22 April 2021; and 

(mm) 27 April 2021. 

12. At no time have I ever provided Ms Scott or Mr Pill with authority to access the RS Group 

Australia email hosting account.   

13. The Telstra subpoenaed documents record that the username and 

“jess.simpson97@bigpond.com” is associated with Mr Bryce Laning and Ms Jessica 

Simpson at 100-102 Nucifora Access, Gordonvale, in the Cairns region, Queensland.  I do 

not know anyone by the name of Bryce Laning or Jessica Simpson. 

14. The Telstra subpoenaed documents record that someone associated with the username 

“jess.simpson97@bigpond.com” accessed the RS Group Australia email hosting account on 

10 occasions on the following dates: 

(a) twice on 15 February 2020; 

(b) twice on 16 February 2020; 

(c) three times on 17 February 2020; 

(d) 18 February 2020; and 

(e) twice on 20 February 2020. 

15. At no time have I provided Bryce Laning or Jessica Simpson with authority to access the RS 

Group Australia email hosting account.  

16. Annexed and marked BRS-19 is a copy of the account log from Crazy Domains of the logins 

to the RS Group Australia email hosting account for the period from 20 January 2020 to 

24 May 2021 which has been colour coded as follows:  
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(a) Yellow indicates logins to the RS Group Australia email hosting account by an IP 

address associated with the username “darren.phil@bigpond.com”; 

(b) Green indicates logins to the RS Group Australia email hosting account by an IP address 

associated with the username “jess.simpson97@bigpond.com”; and 

(c) Blue indicates logins to the RS Group Australia email hosting account by me in Brisbane 

on 20 April 2021, my solicitor in Sydney on 2 May 2021 and by the third director of RS 

Group Australia, Adam Veale in Perth on 6 and 8 May 2021. 

17. A list of the 2021 logins to the RS Group Australia email hosting account was annexure 

BRS-12 to my affidavit sworn on 10 June 2021.   

18. I have undertaken IP address searches on the IP addresses 147.209.220.36 and 

147.209.220.37 identified in the account log from Crazy Domains as having accessed the 

RS Group Australia email hosting account on 21 January 2020 and 30 January 2020 

respectively.  Both IP addresses are registered to Energex Pty Ltd.  Energex Pty Ltd is a 

company owned by Energy Queensland Ltd.  Energex together with Ergon Energy Network 

provide electricity throughout regional Queensland as part of Energy Queensland Ltd.  To 

the best of my knowledge, Ms Danielle Scott is employed as a Relationship Manager with 

Ergon Energy Network.  I understand that Ms Scott regularly travels between Cairns and 

Energex’s headquarters in Brisbane.  Annexed and marked BRS-20 are copies of the IP 

address search results together with page 5 of Energy Queensland’s Annual Report 

identifying that Energex and Ergon Energy are 100% owned subsidiaries of Energy 

Queensland. 

19. The Telstra subpoenaed documents were produced on 18 August 2021.  I am concerned 

that those documents reveal that Ms Scott or Mr Pill have regularly accessed the RS Group 

Australia email hosting account between 20 January 2020 and 7 May 2021.  Any person who 

can access RS Group Australia email hosting account can also readily access my RS Group 

Australia email account without the need to enter a password.  

Sworn by the deponent 
via AV link pursuant to the Electronic 
Transactions Amendment (COVID-19) 
Witnessing Documents Regulation  
on 25 August 2021 
Before me: 

) 
) 
) 
) 
)  

Signed by deponent 

 

 
 
Signed by witness 
Monica Allen 
Lawyer for the Applicant 415



Filed on behalf of (name & role of party) Ben Roberts-Smith VC MG, Applicant 
Prepared by (name of person/lawyer) Paul Svilans 
Law firm (if applicable) Mark O’Brien Legal 
Tel +61 2 9216 9815 Fax - 
Email Paul.svilans@markobrienlegal.com.au 
Address for service 
(include state and postcode) 

Level 19, 68 Pitt Street, Sydney NSW 2000 

. [Form approved 01/08/2011] 

Certificate Identifying Annexure 
“BRS-15” 

No. NSD. 511 of 2021 
Federal Court of Australia 

District Registry: New South Wales 

Division: General  

Ben Roberts-Smith VC MG 

Applicant 

Emma Roberts and Anor 

Respondents 

This is the annexure marked “BRS-15” now produced and shown to BEN ROBERTS-SMITH at 

the time of swearing his affidavit on 25 August 2021. 

Before me: 

……………………………………………….. 
Signature of person taking affidavit 
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Action D
ate

Perform
ed By

Action
D
escription

IP Address
Location

20/01/2020 16:30
M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

144.131.199.202
Sm

ithfield, Q
LD

20/01/2020 17:37
M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

144.131.199.202
Sm

ithfield, Q
LD

20/01/2020 19:54
M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

144.131.199.202
Sm

ithfield, Q
LD

21/01/2020 19:22
M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

147.209.220.36
Brisbane, Q

LD
21/01/2020 19:36

M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

43.245.28.249
Sydney, N

SW
21/01/2020 19:40

M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

43.245.28.249
Sydney, N

SW
22/01/2020 4:32

M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

43.245.28.249
Sydney, N

SW
23/01/2020 15:52

M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

101.162.71.21
Tow

nsville, Q
LD

24/01/2020 5:10
M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

101.162.71.21
Tow

nsville, Q
LD

26/01/2020  17:29
M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

58.96.40.170
Brisbane, Q

LD
27/01/2020 5:04

M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

58.96.40.170
Brisbane, Q

LD
27/01/2020 13:38

M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

101.177.12.131
G
oldsborough, Q

LD
27/01/2020 14:53

M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

101.177.12.131
G
oldsborough, Q

LD
27/01/2020 17:40

M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

101.177.12.131
G
oldsborough, Q

LD
27/01/2020 19:09

M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

101.177.12.131
G
oldsborough, Q

LD
28/01/2020 4:22

M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

101.177.12.131
G
oldsborough, Q

LD
28/01/2020 12:51

M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

101.177.12.131
G
oldsborough, Q

LD
28/01/2020  17:12

M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

101.177.12.131
G
oldsborough, Q

LD
28/01/2020 19:15

M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

101.177.12.131
G
oldsborough, Q

LD
28/01/2020 19:16

M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

101.177.12.131
G
oldsborough, Q

LD
28/01/2020 19:17

M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

101.177.12.131
G
oldsborough, Q

LD
29/01/2020 6:21

M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

101.177.12.131
G
oldsborough, Q

LD
29/01/2020 9:10

M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

101.177.12.131
G
oldsborough,  Q

LD
29/01/2020 13:09

M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

101.177.12.131
G
oldsborough, Q

LD
29/01/2020 19:15

M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

101.177.12.131
G
oldsborough, Q

LD
30/01/2020 12:03

M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

147.209.220.37
Brisbane, Q

LD
30/01/2020 12:17

M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

1.132.109.104
Zillm

ere, Q
LD

30/01/2020 19:40
M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

101.177.12.131
G
oldsborough, Q

LD
31/01/2020 4:14

M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

101.177.12.131
G
oldsborough, Q

LD
31/01/2020 17:52

M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

101.177.12.131
G
oldsborough, Q

LD
1/02/2020 6:06

M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

101.177.12.131
G
oldsborough, Q

LD
1/02/2020 15:24

M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

101.177.12.131
G
oldsborough, Q

LD
2/02/2020 13:33

M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

101.177.12.131
G
oldsborough, Q

LD
2/02/2020 19:07

M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

101.177.12.131
G
oldsborough, Q

LD
3/02/2020 4:59

M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

101.177.12.131
G
oldsborough, Q

LD
3/02/2020 9:59

M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

101.177.12.131
G
oldsborough, Q

LD
3/02/2020 15:20

M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

101.177.12.131
G
oldsborough, Q

LD
3/02/2020 18:57

M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

101.177.12.131
G
oldsborough, Q

LD
3/02/2020  20:10

M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

101.177.12.131
G
oldsborough, Q

LD
4/02/2020 4:01

M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

101.177.12.131
G
oldsborough, Q

LD
4/02/2020 18:35

M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

101.177.12.131
G
oldsborough, Q

LD
4/02/2020 21:39

M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

101.177.12.131
G
oldsborough, Q

LD
4/02/2020 21:40

M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

101.177.12.131
G
oldsborough, Q

LD
5/02/2020 19:31

M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

101.177.12.131
G
oldsborough,  Q

LD
6/02/2020 4:37

M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

101.177.12.131
G
oldsborough, Q

LD
6/02/2020 17:52

M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

101.177.12.131
G
oldsborough, Q

LD
6/02/2020 19:43

M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

101.177.12.131
G
oldsborough, Q

LD
7/02/2020 3:56

M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

101.177.12.131
G
oldsborough, Q

LD
7/02/2020 15:03

M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

101.177.12.131
G
oldsborough, Q

LD

417



8/02/2020 5:45
M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

101.177.12.131
G
oldsborough, Q

LD
8/02/2020 7:06

M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

101.177.12.131
G
oldsborough, Q

LD
8/02/2020 19:09

M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

101.177.12.131
G
oldsborough, Q

LD
9/02/2020 5:55

M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

101.177.12.131
G
oldsborough, Q

LD
9/02/2020 8:40

M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

101.177.12.131
G
oldsborough, Q

LD
9/02/2020 9:23

M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

101.177.12.131
G
oldsborough, Q

LD
9/02/2020 11:28

M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

101.177.12.131
G
oldsborough, Q

LD
9/02/2020 11:28

M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

101.177.12.131
G
oldsborough, Q

LD
9/02/2020 13:30

M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

101.177.12.131
G
oldsborough, Q

LD
9/02/2020 14:21

M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

101.177.12.131
G
oldsborough, Q

LD
9/02/2020 18:31

M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

101.177.12.131
G
oldsborough, Q

LD
9/02/2020 19:12

M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

101.177.12.131
G
oldsborough, Q

LD
10/02/2020 3:58

M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

101.177.12.131
G
oldsborough,  Q

LD
10/02/2020 18:09

M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

1.128.104.208
M
urrum

ba Dow
ns, Q

LD
10/02/2020 18:24

M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

1.128.104.208
M
urrum

ba Dow
ns, Q

LD
11/02/2020 3:59

M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

1.128.104.208
M
urrum

ba Dow
ns, Q

LD
11/02/2020 19:15

M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

1.128.105.76
Paddington, Q

LD
11/02/2020 19:32

M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

1.128.105.76
Paddington, Q

LD
12/02/2020 4:33

M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

1.128.105.76
Paddington, Q

LD
12/02/2020 6:56

M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

1.128.105.76
Paddington, Q

LD
12/02/2020 7:17

M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

1.128.105.76
Paddington, Q

LD
12/02/2020 17:45

M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

121.217.77.33
Tow

nsville, Q
LD

12/02/2020 19:49
M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

121.217.77.33
Tow

nsville, Q
LD

13/02/2020 4:05
M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

121.217.77.33
Tow

nsville, Q
LD

13/02/2020 17:27
M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

121.217.77.33
Tow

nsville, Q
LD

13/02/2020 17:57
M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

121.217.77.33
Tow

nsville, Q
LD

13/02/2020 18:41
M
1292501

M
em

ber Login
Login from

 tw
o factor  auth token

121.217.77.33
Tow

nsville, Q
LD

14/02/2020 3:53
M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

121.217.77.33
Tow

nsville, Q
LD

14/02/2020 15:05
M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

121.217.77.33
Tow

nsville, Q
LD

15/02/2020 5:57
M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

144.131.200.28
Tow

nsville, Q
LD

15/02/2020 8:36
M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

144.131.200.28
Tow

nsville, Q
LD

16/02/2020 10:04
M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

144.131.200.28
Tow

nsville, Q
LD

16/02/2020 11:40
M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

144.131.200.28
Tow

nsville, Q
LD

17/02/2020 4:12
M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

144.131.200.28
Tow

nsville, Q
LD

17/02/2020 7:37
M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

144.131.200.28
Tow

nsville, Q
LD

17/02/2020 15:38
M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

144.131.200.28
Tow

nsville, Q
LD

18/02/2020 5:03
M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

144.131.200.28
Tow

nsville, Q
LD

20/02/2020 10:48
M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

144.131.200.28
Tow

nsville, Q
LD

20/02/2020  16:58
M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

144.131.200.28
Tow

nsville, Q
LD

21/02/2020 4:11
M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

121.208.66.46
Tow

nsville, Q
LD

21/02/2020 15:11
M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

121.208.66.46
Tow

nsville, Q
LD

21/02/2020 15:43
M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

121.208.66.46
Tow

nsville, Q
LD

22/02/2020 6:16
M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

121.208.66.46
Tow

nsville, Q
LD

22/02/2020 8:49
M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

121.208.66.46
Tow

nsville,  Q
LD

22/02/2020 13:51
M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

121.208.66.46
Tow

nsville, Q
LD

23/02/2020 6:00
M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

193.37.32.46
Singapore

23/02/2020 19:06
M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

121.208.66.46
Tow

nsville, Q
LD

24/02/2020 4:05
M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

121.208.66.46
Tow

nsville, Q
LD

24/02/2020 17:51
M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

121.208.66.46
Tow

nsville, Q
LD

24/02/2020 18:32
M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

121.208.66.46
Tow

nsville, Q
LD
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24/02/2020 20:18
M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

121.208.66.46
Tow

nsville, Q
LD

25/02/2020 3:56
M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

121.208.66.46
Tow

nsville, Q
LD

25/02/2020 18:05
M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

121.208.66.46
Tow

nsville, Q
LD

26/02/2020 3:58
M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

121.208.66.46
Tow

nsville, Q
LD

26/02/2020 7:06
M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

121.208.66.46
Tow

nsville, Q
LD

26/02/2020 11:51
M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

121.208.66.46
Tow

nsville, Q
LD

27/02/2020 3:55
M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

121.208.66.46
Tow

nsville, Q
LD

27/02/2020 16:29
M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

121.208.66.46
Tow

nsville, Q
LD

27/02/2020 18:59
M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

121.208.66.46
Tow

nsville, Q
LD

28/02/2020 3:55
M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

121.208.66.46
Tow

nsville, Q
LD

28/02/2020 12:34
M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

1.132.108.126
Cherm

side W
est, Q

LD
28/02/2020 14:43

M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

121.208.85.189
Sm

ithfield, Q
LD

28/02/2020 16:44
M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

121.208.85.189
Sm

ithfield, Q
LD

28/02/2020 18:22
M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

121.208.85.189
Sm

ithfield, Q
LD

28/02/2020 18:55
M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

121.208.85.189
Sm

ithfield, Q
LD

28/02/2020 18:56
M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

121.208.85.189
Sm

ithfield, Q
LD

28/02/2020 19:29
M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

121.208.85.189
Sm

ithfield, Q
LD

28/02/2020 19:30
M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

121.208.85.189
Sm

ithfield, Q
LD

3/03/2020 15:07
M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

121.208.85.189
Sm

ithfield, Q
LD

6/03/2020  15:20
M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

121.208.85.189
Sm

ithfield, Q
LD

5/04/2020 18:44
M
1292501

M
em

ber Login
Login from

 token
101.162.75.87

Tow
nsville, Q

LD
30/04/2020 12:05

M
1292501

M
em

ber Login
Login from

 token
101.162.75.87

Tow
nsville, Q

LD
18/05/2020 14:07

M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

1.132.111.153
The G

ap, Q
LD

16/06/2020 18:42
M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

101.167.14.82
Tow

nsville, Q
LD

11/08/2020 6:01
M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

101.167.63.220
Tow

nsville, Q
LD

11/08/2020 9:09
M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

101.167.63.220
Tow

nsville, Q
LD

16/12/2020 8:53
M
1292501

O
rder has been created

{"order_id":"70921771","is_reseller_transaction":false,"net_sell_price":24.189999999999998,"buy_101.167.55.49
Tow

nsville, Q
LD

16/12/2020 8:53
M
1292501

O
rder has been created

{"order_id":"70921773","is_reseller_transaction":false,"net_sell_price":118.8,"buy_price":9.400000
101.167.55.49

Tow
nsville, Q

LD
16/12/2020 8:53

M
1292501

Change Product Status
Status of product ID #945427 w

as updated from
 Renew

al Due (10) to U
npaid (1)

101.167.55.49
Tow

nsville, Q
LD

16/12/2020 8:53
M
1292501

Dom
ain, rsgroupaustralia.com

 renStatus: U
npaid

101.167.55.49
Tow

nsville, Q
LD

16/12/2020 8:53
M
1292501

G
roup Em

ail ‐  renew
ed

Status: U
npaid

101.167.55.49
Tow

nsville, Q
LD

16/12/2020 8:53
M
1292501

M
em

ber Login
Login from

 token
101.167.55.49

Tow
nsville, Q

LD
16/12/2020 8:56

M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

101.167.55.49
Tow

nsville, Q
LD

16/12/2020 8:57
M
1292501

Credit card, 5163XXXXXXXX3592 (m
astercard) w

ith expiry, 05/2024 added
101.167.55.49

Tow
nsville, Q

LD
16/12/2020 8:57

M
1292501

O
rder has been updated in pay un{"order_data":{"order_id":"70921771","product_id":"1946341","sell_price":21.989999999999998,"p101.167.55.49

Tow
nsville, Q

LD
16/12/2020 8:57

M
1292501

O
rder has been updated in pay un{"order_data":{"order_id":"70921773","product_id":"945427","sell_price":"108.00","product_price"101.167.55.49

Tow
nsville, Q

LD
16/12/2020 8:57

M
1292501

Change Product Status
Status of product ID #945427 w

as updated from
 U
npaid (1) to Pending Fraud Check (19)

101.167.55.49
Tow

nsville, Q
LD

16/12/2020 8:57
M
1292501

Paym
ent m

ade for invoice #44900025
101.167.55.49

Tow
nsville, Q

LD
28/03/2021 7:12

M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

101.167.43.198
Tow

nsville, Q
LD

29/03/2021 14:40
M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

101.167.43.198
Tow

nsville, Q
LD

30/03/2021 18:01
M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

101.167.43.198
Tow

nsville, Q
LD

20/04/2021 8:31
M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

103.100.225.171
Kangaroo Point, Q

LD
22/04/2021 16:24

M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

101.167.29.235
Tow

nsville, Q
LD

27/04/2021 11:43
M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

101.167.29.235
Tow

nsville, Q
LD

2/05/2021 11:27
M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

49.176.161.46
Sydney

2/05/2021 11:27
M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

49.176.161.46
M
ascot, N

SW
6/05/2021 10:10

M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

203.59.224.103
Perth, W

A
6/05/2021 12:08

M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

203.59.224.103
Perth, W

A
6/05/2021 10:10

M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

203.59.224.103
Perth

6/05/2021 12:08
M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

203.59.224.103
Perth
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8/05/2021 14:58
M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

203.59.224.103
Perth

8/05/2021 16:11
M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

203.59.224.103
Perth

10/05/2021 15:29
M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

101.167.82.244
Tow

nsville
10/05/2021 15:56

M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

101.167.82.244
Tow

nsville
17/05/2021 17:39

M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

101.167.82.244
Tow

nsville
17/05/2021 18:30

M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

101.167.82.244
Tow

nsville
22/05/2021 4:42

M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

101.167.82.244
Tow

nsville
24/05/2021 16:07

M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

175.103.23.226
Sydney
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Filed on behalf of (name & role of party) Ben Roberts-Smith VC MG, Applicant 
Prepared by (name of person/lawyer) Paul Svilans 
Law firm (if applicable) Mark O’Brien Legal 
Tel +61 2 9216 9815 Fax - 
Email Paul.svilans@markobrienlegal.com.au; monica.allen@markobrienlegal.com.au 
Address for service 
(include state and postcode) 

Level 19, 68 Pitt Street, Sydney NSW 2000 

. [Form approved 01/08/2011] 
 
 

Certificate Identifying Annexure 
“BRS-16” 

No. NSD. 511 of 2021 
Federal Court of Australia 

District Registry: New South Wales 

Division: General  

Ben Roberts-Smith VC MG 

Applicant 

Emma Roberts and Anor 

Respondents 

 

This is the annexure marked “BRS-16” now produced and shown to BEN ROBERTS-SMITH at 

the time of swearing his affidavit on 25 August 2021. 

Before me: 

 

 
……………………………………………….. 
Signature of person taking affidavit 
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Filed on behalf of (name & role of party) Ben Roberts-Smith VC MG, Applicant 
Prepared by (name of person/lawyer) Paul Svilans 
Law firm (if applicable) Mark O’Brien Legal 
Tel +61 2 9216 9815 Fax - 
Email Paul.svilans@markobrienlegal.com.au; monica.allen@markobrienlegal.com.au 
Address for service 
(include state and postcode) 

Level 19, 68 Pitt Street, Sydney NSW 2000 

. [Form approved 01/08/2011] 
 
 

Certificate Identifying Annexure 
“BRS-17” 

No. NSD. 511 of 2021 
Federal Court of Australia 

District Registry: New South Wales 

Division: General  

Ben Roberts-Smith VC MG 

Applicant 

Emma Roberts and Anor 

Respondents 

 

This is the annexure marked “BRS-17” now produced and shown to BEN ROBERTS-SMITH at 

the time of swearing his affidavit on 25 August 2021. 

Before me: 

 

 
……………………………………………….. 
Signature of person taking affidavit 
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Filed on behalf of (name & role of party) Ben Roberts-Smith VC MG, Applicant 
Prepared by (name of person/lawyer) Paul Svilans 
Law firm (if applicable) Mark O’Brien Legal 
Tel +61 2 9216 9815 Fax - 
Email Paul.svilans@markobrienlegal.com.au; monica.allen@markobrienlegal.com.au 
Address for service 
(include state and postcode) 

Level 19, 68 Pitt Street, Sydney NSW 2000 

. [Form approved 01/08/2011] 
 
 

Certificate Identifying Annexure 
“BRS-18” 

No. NSD. 511 of 2021 
Federal Court of Australia 

District Registry: New South Wales 

Division: General  

Ben Roberts-Smith VC MG 

Applicant 

Emma Roberts and Anor 

Respondents 

 

This is the annexure marked “BRS-18” now produced and shown to BEN ROBERTS-SMITH at 

the time of swearing his affidavit on 25 August 2021. 

Before me: 

 

 
……………………………………………….. 
Signature of person taking affidavit 
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10 August 2021 
 

 

 
 
The Registrar 
Federal Court of Australia - NSW Registry 
Level 17 
184 Phillip St 
Queens Square, Sydney 
NSW 2000 
 

 

 
 
Dear Sir or Madam 
 
 
In the matter of:  Ben Roberts-Smith VC MG v Emma Roberts & Anor 
  
 
I refer to the subpoena for production of records in the above matter addressed to Telstra 
Corporation (“Telstra”). A copy of the subpoena is enclosed. I respond accordingly as follows: 
 
 

1. Telstra was unable to perform a query on the following mobile IP addresses as source port 
number is required. 

 
a. 1.132.109.104 
b. 1.128.104.208 
c. 1.128.105.76 
d. 1.132.108.126 
e. 1.132. 111 .153 

 
 

2. Telstra is unable to perform a query on the following non-Telstra IP addresses. 
 

a. 147.209.220.36 
b. 43.245.28.249 
c. 58.96.40.170 
d. 147.209.220.37 
e. 175.103.23.226 

 
 
 

3. Mark O'brien Legal has provided Telstra with a list of corresponding dates an time for the 
following IP addresses. A query was performed for on the first date that the IP address 
appears on the list. 

 
a. A query performed on IP address 144.131.199.202 on 20/01/2020 at 16:30 AEST 

produced records identifying the username darren.phil@bigpond.com. The result is 
attached as Annexure A. 

 
b. A query performed on IP address 101.162.71.21 on 23/01/2020 at 15:52 AEST produced 

records identifying the username darren.phil@bigpond.com. The result is attached as 
Annexure B. 

 
 
 
Cont. 
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c. A query performed on IP address 101.177.12.131 on 27/01/2020 at 13:38 AEST 

produced records identifying the username darren.phil@bigpond.com. The result is 
attached as Annexure C. 

 
d. A query performed on IP address 121.217.77.33 on 12/02/2020 at 17:45 AEST produced 

records identifying the username darren.phil@bigpond.com. The result is attached as 
Annexure D. 

 
e. A query performed on IP address 144.131.200.28 on 15/02/2020 at 05:57 AEST 

produced records identifying the username jess.simpson97@bigpond.com. The result 
is attached as Annexure E. 

 
f. A query performed on IP address 121.208.66.46 on 21/02/2020 at 04:11 AEST produced 

records identifying the username darren.phil@bigpond.com. The result is attached as 
Annexure F. 

 
g. A query performed on IP address 121.208.85.189 on 28/02/2020 at 14:43 AEST 

produced records identifying the username darren.phil@bigpond.com. The result is 
attached as Annexure G. 

 
h. A query performed on IP address 101.162.75.87 on 5/04/2020 at 18:44 AEST produced 

records identifying the username darren.phil@bigpond.com. The result is attached as 
Annexure H. 

 
i. A query performed on IP address 101.167.63.220 on 11/08/2020 at 06:01 AEST 

produced records identifying the username darren.phil@bigpond.com. The result is 
attached as Annexure i. 

 
j. A query performed on IP address 101.167.55.49 on 16/12/2020 at 08:53 AEST produced 

records identifying the username darren.phil@bigpond.com. The result is attached as 
Annexure J. 

 
k. A query performed on IP address 101.167.43.198 on 28/03/2021 at 07:12 AEST 

produced records identifying the username darren.phil@bigpond.com. The result is 
attached as Annexure K. 

 
l. A query performed on IP address 101.167.29.235 on 22/04/2021 at 16:24 AEST 

produced records identifying the username darren.phil@bigpond.com. The result is 
attached as Annexure L. 

 
 
 
 

4. Subscriber information for usernames darren.phil@bigpond.com and 
jess.simpson97@bigpond.com are attached as Annexure M. 

 
 
 
 

5. A query performed on 665 llkley Road, llkley, Queensland 4554 did not produce any 
Telstra accounts. 

 
 
Cont. 
 

433



 
6. A query performed on 665 llkley Road, llkley, Queensland 4554 did not produce a 

Telstra account with an internet service. 
 

7. A query performed on 2 Whelk Close, Trinity Beach, Queensland 4879 did not 
produce a  Telstra account with an internet service. 
 

 
 
 
 
Yours faithfully, 

 
Vive Renganathan 
Security Liaison Officer 
Law Enforcement Liaison 
Operations Security and Enablement, Networks and IT 
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R
equest S

um
m

ary: Internet S
ubscriber

S
um

m
ary

C
S

P
 R

eference: 2149919
A

gency R
eference: S

ubpoena 21-22-051 B
 101.162.71.21

R
equest C

om
pletion D

uration: 17 second(s)
D

ate S
ubm

itted: 05-A
ug-2021 12:01:06

C
om

pleted O
n: 05-A

ug-2021 12:01:23
S

ubm
itted B

y: LE
L Q

ueries for D
R

 data
A

ssigned To: V
ive R

enganathan

S
tatus: C

om
plete

M
ore D

etails

O
rganisation m

aking R
equest: ZZZInternal - LE

L A
gency

R
elevant Legislation: LE

L Legislation for D
R

C
ase A

gency R
eference: S

ubpoena 21-22-051
R

equest Type: Internet S
ubscriber

R
epeat Interval: N

on R
epeatable

P
riority: R

outine
E

xecution S
tart D

ate: 05-A
ug-2021 12:01:06

D
ate To: 23-Jan-2020 15:52:00 - A

ustralia/B
risbane (A

E
S

T)
IP

v4 A
ddress: 101.162.71.21
IP

v6 A
ddress: 

IP
v4 P

ort: 

G
S

T E
XC

L A
M

T: $18.00

R
esults

Q
uery S

tart Tim
e : 05-A

ug-2021 12:01:16
Total R

esult C
ount : 3

R
esults for table : M

ultiple S
ource R

ecord Table
R

esult count : 3
D

ate/Tim
e U

TC
D

ata S
ource

E
vent Type

A
ccess Type

IM
E

I
IM

S
I

M
S

IS
D

N
C

G
I

eC
G

I
U

sernam
e

S
ervice Identifier

O
ps H

andle
2020-01-23T01:35:06.000Z

T-A
A

A
 D

um
ptruck

S
tart/Interim

nbn
darren.phil@

bigpond.com
avc000031522388

2020-01-23T02:05:02.000Z
N

II-D
H

C
P

v4
D

H
C

P
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H
C

P
A

C
K

avc000031522388
2020-01-23T05:49:56.000Z

N
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A
D
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S

R
A

D
A

C
C
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-U
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P
age 1 o
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A
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R
equest S

um
m

ary: Internet S
ubscriber

S
um

m
ary

C
S

P
 R

eference: 2149923
A

gency R
eference: S

ubpoena 21-22-051 C
 101.177.12.131

R
equest C

om
pletion D

uration: 13 second(s)
D

ate S
ubm

itted: 05-A
ug-2021 12:02:22

C
om

pleted O
n: 05-A

ug-2021 12:02:35
S

ubm
itted B

y: LE
L Q

ueries for D
R

 data
A

ssigned To: V
ive R

enganathan

S
tatus: C

om
plete

M
ore D

etails

O
rganisation m

aking R
equest: ZZZInternal - LE

L A
gency

R
elevant Legislation: LE

L Legislation for D
R

C
ase A

gency R
eference: S

ubpoena 21-22-051
R

equest Type: Internet S
ubscriber

R
epeat Interval: N

on R
epeatable

P
riority: R

outine
E

xecution S
tart D

ate: 05-A
ug-2021 12:02:22

D
ate To: 27-Jan-2020 13:38:00 - A

ustralia/B
risbane (A

E
S

T)
IP

v4 A
ddress: 101.177.12.131
IP

v6 A
ddress: 

IP
v4 P

ort: 

G
S

T E
XC

L A
M

T: $18.00

R
esults

Q
uery S

tart Tim
e : 05-A

ug-2021 12:02:26
Total R

esult C
ount : 3

R
esults for table : M

ultiple S
ource R

ecord Table
R

esult count : 3
D

ate/Tim
e U

TC
D

ata S
ource

E
vent Type

A
ccess Type

IM
E

I
IM

S
I

M
S

IS
D

N
C

G
I

eC
G

I
U

sernam
e

S
ervice Identifier

O
ps H

andle
2020-01-26T16:17:39.000Z

T-A
A

A
 D

um
ptruck

S
tart/Interim

nbn
darren.phil@

bigpond.com
avc000031522388

2020-01-27T02:56:14.000Z
N

II-D
H

C
P

v4
D

H
C

P
v4-D

H
C

P
A

C
K

avc000031522388
2020-01-27T03:37:49.000Z

N
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A
D
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S

R
A

D
A

C
C
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-U

pdate
avc000031522388

P
age 1 o
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A
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R
equest S

um
m

ary: Internet S
ubscriber

S
um

m
ary

C
S

P
 R

eference: 2149927
A

gency R
eference: S

ubpoena 21-22-051 D
 121.217.77.33

R
equest C

om
pletion D

uration: 12 second(s)
D

ate S
ubm

itted: 05-A
ug-2021 12:05:03

C
om

pleted O
n: 05-A

ug-2021 12:05:15
S

ubm
itted B

y: LE
L Q

ueries for D
R

 data
A

ssigned To: V
ive R

enganathan

S
tatus: C

om
plete

M
ore D

etails

O
rganisation m

aking R
equest: ZZZInternal - LE

L A
gency

R
elevant Legislation: LE

L Legislation for D
R

C
ase A

gency R
eference: S

ubpoena 21-22-051
R

equest Type: Internet S
ubscriber

R
epeat Interval: N

on R
epeatable

P
riority: R

outine
E

xecution S
tart D

ate: 05-A
ug-2021 12:05:03

D
ate To: 12-Feb-2020 17:45:00 - A

ustralia/B
risbane (A

E
S

T)
IP

v4 A
ddress: 121.217.77.33
IP

v6 A
ddress: 

IP
v4 P

ort: 

G
S

T E
XC

L A
M

T: $18.00

R
esults

Q
uery S

tart Tim
e : 05-A

ug-2021 12:05:07
Total R

esult C
ount : 4

R
esults for table : M

ultiple S
ource R

ecord Table
R

esult count : 4
D

ate/Tim
e U

TC
D

ata S
ource

E
vent Type

A
ccess Type

IM
E

I
IM

S
I

M
S

IS
D

N
C

G
I

eC
G

I
U

sernam
e

S
ervice Identifier

O
ps H

andle
2020-02-11T13:00:00.000Z

TID
E
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N

2066522R
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2020-02-11T23:21:58.000Z
T-A

A
A

 D
um

ptruck
S

tart/Interim
nbn

darren.phil@
bigpond.com

avc000031522388
2020-02-11T23:51:51.000Z

N
II-D

H
C

P
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D
H

C
P

v4-D
H

C
P

A
C

K
avc000031522388
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N
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D
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S
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A
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A
C

C
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P
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R
equest S

um
m

ary: Internet S
ubscriber

S
um

m
ary

C
S

P
 R

eference: 2149931
A

gency R
eference: S

ubpoena 21-22-051 E
 144.131.200.28

R
equest C

om
pletion D

uration: 21 second(s)
D

ate S
ubm

itted: 05-A
ug-2021 12:06:29

C
om

pleted O
n: 05-A

ug-2021 12:06:50
S

ubm
itted B

y: LE
L Q

ueries for D
R

 data
A

ssigned To: V
ive R

enganathan

S
tatus: C

om
plete

M
ore D

etails

O
rganisation m

aking R
equest: ZZZInternal - LE

L A
gency

R
elevant Legislation: LE

L Legislation for D
R

C
ase A

gency R
eference: S

ubpoena 21-22-051
R

equest Type: Internet S
ubscriber

R
epeat Interval: N

on R
epeatable

P
riority: R

outine
E

xecution S
tart D

ate: 05-A
ug-2021 12:06:29

D
ate To: 15-Feb-2020 05:57:00 - A

ustralia/B
risbane (A

E
S

T)
IP

v4 A
ddress: 144.131.200.28
IP

v6 A
ddress: 

IP
v4 P

ort: 

G
S

T E
XC

L A
M

T: $18.00

R
esults

Q
uery S

tart Tim
e : 05-A

ug-2021 12:06:38
Total R

esult C
ount : 3

R
esults for table : M

ultiple S
ource R

ecord Table
R

esult count : 3
D

ate/Tim
e U

TC
D

ata S
ource

E
vent Type

A
ccess Type

IM
E

I
IM

S
I

M
S

IS
D

N
C

G
I

eC
G

I
U

sernam
e

S
ervice Identifier

2020-02-14T19:00:14.000Z
N

II-D
H

C
P

v4
D

H
C
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H
C

P
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C
K

avc000100146490
2020-02-14T19:00:24.000Z

T-A
A

A
 D
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S
tart/Interim
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2020-02-14T19:56:46.000Z

N
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A
D
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S

R
A
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C
C
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-U
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P
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R
equest S

um
m

ary: Internet S
ubscriber

S
um

m
ary

C
S

P
 R

eference: 2149935
A

gency R
eference: S

ubpoena 21-22-051 F 121.208.66.46
R

equest C
om

pletion D
uration: 29 second(s)

D
ate S

ubm
itted: 05-A

ug-2021 12:07:29
C

om
pleted O

n: 05-A
ug-2021 12:07:58

S
ubm

itted B
y: LE

L Q
ueries for D

R
 data

A
ssigned To: V

ive R
enganathan

S
tatus: C

om
plete

M
ore D

etails

O
rganisation m

aking R
equest: ZZZInternal - LE

L A
gency

R
elevant Legislation: LE

L Legislation for D
R

C
ase A

gency R
eference: S

ubpoena 21-22-051
R

equest Type: Internet S
ubscriber

R
epeat Interval: N

on R
epeatable

P
riority: R

outine
E

xecution S
tart D

ate: 05-A
ug-2021 12:07:29

D
ate To: 21-Feb-2020 04:11:00 - A

ustralia/B
risbane (A

E
S

T)
IP

v4 A
ddress: 121.208.66.46
IP

v6 A
ddress: 

IP
v4 P

ort: 

G
S

T E
XC

L A
M

T: $18.00

R
esults

Q
uery S

tart Tim
e : 05-A

ug-2021 12:07:38
Total R

esult C
ount : 4

R
esults for table : M

ultiple S
ource R

ecord Table
R

esult count : 4
D

ate/Tim
e U

TC
D

ata S
ource

E
vent Type

A
ccess Type

IM
E

I
IM

S
I

M
S

IS
D

N
C

G
I

eC
G

I
U

sernam
e

S
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O
ps H

andle
2020-02-20T13:00:00.000Z

TID
A

D
S

L
telstr0

N
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2020-02-20T15:13:13.000Z

N
II-D

H
C

P
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D
H

C
P
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H

C
P

A
C

K
avc000031522388

2020-02-20T16:18:17.000Z
T-A
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A

 D
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avc000031522388
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N
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P
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R
equest S

um
m

ary: Internet S
ubscriber

S
um

m
ary

C
S

P
 R

eference: 2149937
A

gency R
eference: S

ubpoena 21-22-051 G
 121.208.85.189

R
equest C

om
pletion D

uration: 15 second(s)
D

ate S
ubm

itted: 05-A
ug-2021 12:08:35

C
om

pleted O
n: 05-A

ug-2021 12:08:50
S

ubm
itted B

y: LE
L Q

ueries for D
R

 data
A

ssigned To: V
ive R

enganathan

S
tatus: C

om
plete

M
ore D

etails

O
rganisation m

aking R
equest: ZZZInternal - LE

L A
gency

R
elevant Legislation: LE

L Legislation for D
R

C
ase A

gency R
eference: S

ubpoena 21-22-051
R

equest Type: Internet S
ubscriber

R
epeat Interval: N

on R
epeatable

P
riority: R

outine
E

xecution S
tart D

ate: 05-A
ug-2021 12:08:35

D
ate To: 28-Feb-2020 14:43:00 - A

ustralia/B
risbane (A

E
S

T)
IP

v4 A
ddress: 121.208.85.189
IP

v6 A
ddress: 

IP
v4 P

ort: 

G
S

T E
XC

L A
M

T: $18.00

R
esults

Q
uery S

tart Tim
e : 05-A

ug-2021 12:08:39
Total R

esult C
ount : 4

R
esults for table : M

ultiple S
ource R

ecord Table
R

esult count : 4
D

ate/Tim
e U

TC
D

ata S
ource

E
vent Type

A
ccess Type
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E

I
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S
I

M
S

IS
D

N
C

G
I

eC
G

I
U
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e

S
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O
ps H
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TID
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D
S

L
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N
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T-A
A

A
 D

um
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S
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nbn
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bigpond.com
avc000031522388
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N
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H

C
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D

H
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C

P
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C
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R
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R
equest S

um
m

ary: Internet S
ubscriber

S
um

m
ary

C
S

P
 R

eference: 2149943
A

gency R
eference: S

ubpoena 21-22-051 H
 101.162.75.87

R
equest C

om
pletion D

uration: 16 second(s)
D

ate S
ubm

itted: 05-A
ug-2021 12:09:51

C
om

pleted O
n: 05-A

ug-2021 12:10:07
S

ubm
itted B

y: LE
L Q

ueries for D
R

 data
A

ssigned To: V
ive R

enganathan

S
tatus: C

om
plete

M
ore D

etails

O
rganisation m

aking R
equest: ZZZInternal - LE

L A
gency

R
elevant Legislation: LE

L Legislation for D
R

C
ase A

gency R
eference: S

ubpoena 21-22-051
R

equest Type: Internet S
ubscriber

R
epeat Interval: N

on R
epeatable

P
riority: R

outine
E

xecution S
tart D

ate: 05-A
ug-2021 12:09:51

D
ate To: 05-A

pr-2020 18:44:00 - A
ustralia/B

risbane (A
E

S
T)

IP
v4 A

ddress: 101.162.75.87
IP

v6 A
ddress: 

IP
v4 P

ort: 

G
S

T E
XC

L A
M

T: $18.00

R
esults

Q
uery S

tart Tim
e : 05-A

ug-2021 12:09:59
Total R

esult C
ount : 3

R
esults for table : M

ultiple S
ource R

ecord Table
R

esult count : 3
D

ate/Tim
e U

TC
D

ata S
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E
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A
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E

I
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S
I

M
S
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D

N
C

G
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eC
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I
U
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S
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O
ps H

andle
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T-A
A

A
 D

um
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S
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avc000031522388

2020-04-05T03:07:26.000Z
N
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H

C
P
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H
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H
C

P
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C
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N
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R
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P
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R
equest S

um
m

ary: Internet S
ubscriber

S
um

m
ary

C
S

P
 R

eference: 2149945
A

gency R
eference: S

ubpoena 21-22-051 i 101.167.63.220
R

equest C
om

pletion D
uration: 18 second(s)

D
ate S

ubm
itted: 05-A

ug-2021 12:10:53
C

om
pleted O

n: 05-A
ug-2021 12:11:11

S
ubm

itted B
y: LE

L Q
ueries for D

R
 data

A
ssigned To: V

ive R
enganathan

S
tatus: C

om
plete

M
ore D

etails

O
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aking R
equest: ZZZInternal - LE

L A
gency

R
elevant Legislation: LE

L Legislation for D
R

C
ase A

gency R
eference: S

ubpoena 21-22-051
R

equest Type: Internet S
ubscriber

R
epeat Interval: N

on R
epeatable

P
riority: R

outine
E

xecution S
tart D

ate: 05-A
ug-2021 12:10:53

D
ate To: 11-A

ug-2020 06:01:00 - A
ustralia/B

risbane (A
E

S
T)

IP
v4 A

ddress: 101.167.63.220
IP

v6 A
ddress: 

IP
v4 P

ort: 

G
S

T E
XC

L A
M

T: $18.00

R
esults

Q
uery S

tart Tim
e : 05-A

ug-2021 12:10:59
Total R

esult C
ount : 3

R
esults for table : M

ultiple S
ource R

ecord Table
R

esult count : 3
D

ate/Tim
e U

TC
D

ata S
ource

E
vent Type

A
ccess Type

IM
E

I
IM

S
I

M
S

IS
D

N
C

G
I

eC
G

I
U
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e

S
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O
ps H

andle
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N
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C
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D
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C
P
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C
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C
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avc000031522388
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R
equest S

um
m

ary: Internet S
ubscriber

S
um

m
ary

C
S

P
 R

eference: 2149949
A

gency R
eference: S

ubpoena 21-22-051 J 101.167.55.49
R

equest C
om

pletion D
uration: 20 second(s)

D
ate S

ubm
itted: 05-A

ug-2021 12:11:51
C

om
pleted O

n: 05-A
ug-2021 12:12:11

S
ubm

itted B
y: LE

L Q
ueries for D

R
 data

A
ssigned To: V

ive R
enganathan

S
tatus: C

om
plete

M
ore D

etails

O
rganisation m

aking R
equest: ZZZInternal - LE

L A
gency

R
elevant Legislation: LE

L Legislation for D
R

C
ase A

gency R
eference: S

ubpoena 21-22-051
R

equest Type: Internet S
ubscriber

R
epeat Interval: N

on R
epeatable

P
riority: R

outine
E

xecution S
tart D

ate: 05-A
ug-2021 12:11:51

D
ate To: 16-D

ec-2020 08:53:00 - A
ustralia/B

risbane (A
E

S
T)

IP
v4 A

ddress: 101.167.55.49
IP

v6 A
ddress: 

IP
v4 P

ort: 

G
S

T E
XC

L A
M

T: $18.00

R
esults

Q
uery S

tart Tim
e : 05-A

ug-2021 12:12:00
Total R

esult C
ount : 3

R
esults for table : M

ultiple S
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ecord Table
R

esult count : 3
D

ate/Tim
e U
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D
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ource

E
vent Type

A
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E

I
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S
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S

IS
D

N
C

G
I

eC
G

I
U

sernam
e

S
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O
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andle
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T-A
A

A
 D

um
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S
tart/Interim

nbn
darren.phil@

bigpond.com
avc000031522388

2020-12-15T17:18:37.000Z
N

II-D
H

C
P

v4
D

H
C

P
v4-D

H
C

P
A

C
K

avc000031522388
2020-12-15T22:49:42.000Z

N
II-R

A
D

IU
S

R
A

D
A

C
C

T-Interim
-U

pdate
avc000031522388

P
age 1 o

f 1

A
nnexure J
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R
equest S

um
m

ary: Internet S
ubscriber

S
um

m
ary

C
S

P
 R

eference: 2149951
A

gency R
eference: S

ubpoena 21-22-051 K
 101.167.43.198

R
equest C

om
pletion D

uration: 17 second(s)
D

ate S
ubm

itted: 05-A
ug-2021 12:12:51

C
om

pleted O
n: 05-A

ug-2021 12:13:08
S

ubm
itted B

y: LE
L Q

ueries for D
R

 data
A

ssigned To: V
ive R

enganathan

S
tatus: C

om
plete

M
ore D

etails

O
rganisation m

aking R
equest: ZZZInternal - LE

L A
gency

R
elevant Legislation: LE

L Legislation for D
R

C
ase A

gency R
eference: S

ubpoena 21-22-051
R

equest Type: Internet S
ubscriber

R
epeat Interval: N

on R
epeatable

P
riority: R

outine
E

xecution S
tart D

ate: 05-A
ug-2021 12:12:51

D
ate To: 28-M

ar-2021 07:12:00 - A
ustralia/B

risbane (A
E

S
T)

IP
v4 A

ddress: 101.167.43.198
IP

v6 A
ddress: 

IP
v4 P

ort: 

G
S

T E
XC

L A
M

T: $18.00

R
esults

Q
uery S

tart Tim
e : 05-A

ug-2021 12:13:00
Total R

esult C
ount : 2

R
esults for table : M

ultiple S
ource R

ecord Table
R

esult count : 2
D

ate/Tim
e U

TC
D

ata S
ource

E
vent Type

A
ccess Type

IM
E

I
IM

S
I

M
S

IS
D

N
C

G
I

eC
G

I
U

sernam
e

S
ervice Identifier

O
ps H

andle
2021-03-27T16:17:02.000Z

T-A
A

A
 D

um
ptruck

S
tart/Interim

nbn
darren.phil@

bigpond.com
avc000031522388

2021-03-27T20:46:43.000Z
N

II-R
A

D
IU

S
R

A
D

A
C

C
T-Interim

-U
pdate

avc000031522388

P
age 1 o

f 1

A
nnexure K
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R
equest S

um
m

ary: Internet S
ubscriber

S
um

m
ary

C
S

P
 R

eference: 2149957
A

gency R
eference: S

ubpoena 21-22-051 L 101.167.29.235
R

equest C
om

pletion D
uration: 8 second(s)

D
ate S

ubm
itted: 05-A

ug-2021 12:13:59
C

om
pleted O

n: 05-A
ug-2021 12:14:07

S
ubm

itted B
y: LE

L Q
ueries for D

R
 data

A
ssigned To: V

ive R
enganathan

S
tatus: C

om
plete

M
ore D

etails

O
rganisation m

aking R
equest: ZZZInternal - LE

L A
gency

R
elevant Legislation: LE

L Legislation for D
R

C
ase A

gency R
eference: S

ubpoena 21-22-051
R

equest Type: Internet S
ubscriber

R
epeat Interval: N

on R
epeatable

P
riority: R

outine
E

xecution S
tart D

ate: 05-A
ug-2021 12:13:59

D
ate To: 22-A

pr-2021 16:24:00 - A
ustralia/B

risbane (A
E

S
T)

IP
v4 A

ddress: 101.167.29.235
IP

v6 A
ddress: 

IP
v4 P

ort: 

G
S

T E
XC

L A
M

T: $18.00

R
esults

Q
uery S

tart Tim
e : 05-A

ug-2021 12:14:00
Total R

esult C
ount : 3

R
esults for table : M

ultiple S
ource R

ecord Table
R

esult count : 3
D

ate/Tim
e U

TC
D

ata S
ource

E
vent Type

A
ccess Type

IM
E

I
IM

S
I

M
S

IS
D

N
C

G
I

eC
G

I
U

sernam
e

S
ervice Identifier

O
ps H

andle
2021-04-21T16:18:49.000Z

T-A
A

A
 D

um
ptruck

S
tart/Interim

nbn
darren.phil@

bigpond.com
avc000031522388

2021-04-22T06:16:11.000Z
N

II-D
H

C
P

v4
D

H
C

P
v4-D

H
C

P
A

C
K

avc000031522388
2021-04-22T06:16:22.000Z

N
II-R

A
D

IU
S

R
A

D
A

C
C

T-Interim
-U

pdate
avc000031522388

P
age 1 o

f 1

A
nnexure L
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Username: darren.phil@bigpond.com 

Access: NBN (Activated 09/02/2017) 
AVC000031522388 

Account Status: Active 

Account Created: 23-May-2011 11:36:42 AM 

Billing Account Number: 2000261238495 

Account Holder Details: 2 WHELK CL, ,TRINITY BEACH,QLD,4879 

Legal Lessee: MR DARREN GRAHAM PILL DOB: 18/03/1968 
Full Authority: MS DANIELLE SCOTT DOB: 21/02/1976 
Asset User: MRS DANIELLE CHRISTINE SCOTT DOB: 21/02/1976 

Bill to Email Address: dscottfl@bigpond.com 

____________________________________________________________ 

Username: jess.simpson97@bigpond.com 

Access (For date requested):  
NBN (Activated 07/02/2020 Disconnected 25/03/2020) 
AVC000100146490 

Current Account Status: Active Applications & Entertainment Services – Inactive Telstra 
Internet 

Account Created: 21-Feb-2019 12:31:08 PM 

Billing Account Number: 2000652533868 

Account Holder Details: 100 - 102 NUCIFORA ACCS, ,GORDONVALE,QLD,4865 

Legal Lessee: MR BRYCE LANING DOB: 26/08/1992 
Full Authority: JESSICA SIMPSON DOB: 04/03/1997 

Bill to Email Address: admin@cwater.com.au 

Annexure M

448



 

 
Filed on behalf of (name & role of party) Ben Roberts-Smith VC MG, Applicant 
Prepared by (name of person/lawyer) Paul Svilans 
Law firm (if applicable) Mark O’Brien Legal 
Tel +61 2 9216 9815 Fax - 
Email Paul.svilans@markobrienlegal.com.au; monica.allen@markobrienlegal.com.au 
Address for service 
(include state and postcode) 

Level 19, 68 Pitt Street, Sydney NSW 2000 

. [Form approved 01/08/2011] 
 
 

Certificate Identifying Annexure 
“BRS-19” 

No. NSD. 511 of 2021 
Federal Court of Australia 

District Registry: New South Wales 

Division: General  

Ben Roberts-Smith VC MG 

Applicant 

Emma Roberts and Anor 

Respondents 

 

This is the annexure marked “BRS-19” now produced and shown to BEN ROBERTS-SMITH at 

the time of swearing his affidavit on 25 August 2021. 

Before me: 

 

 
……………………………………………….. 
Signature of person taking affidavit 
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Action D
ate

Perform
ed By

Action
D
escription

IP Address
Location

20/01/2020 16:30
M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

144.131.199.202
Sm

ithfield, Q
LD

20/01/2020 17:37
M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

144.131.199.202
Sm

ithfield, Q
LD

20/01/2020 19:54
M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

144.131.199.202
Sm

ithfield, Q
LD

21/01/2020 19:22
M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

147.209.220.36
Brisbane, Q

LD
21/01/2020 19:36

M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

43.245.28.249
Sydney, N

SW
21/01/2020 19:40

M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

43.245.28.249
Sydney, N

SW
22/01/2020 4:32

M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

43.245.28.249
Sydney, N

SW
23/01/2020 15:52

M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

101.162.71.21
Tow

nsville, Q
LD

24/01/2020 5:10
M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

101.162.71.21
Tow

nsville, Q
LD

26/01/2020  17:29
M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

58.96.40.170
Brisbane, Q

LD
27/01/2020 5:04

M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

58.96.40.170
Brisbane, Q

LD
27/01/2020 13:38

M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

101.177.12.131
G
oldsborough, Q

LD
27/01/2020 14:53

M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

101.177.12.131
G
oldsborough, Q

LD
27/01/2020 17:40

M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

101.177.12.131
G
oldsborough, Q

LD
27/01/2020 19:09

M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

101.177.12.131
G
oldsborough, Q

LD
28/01/2020 4:22

M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

101.177.12.131
G
oldsborough, Q

LD
28/01/2020 12:51

M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

101.177.12.131
G
oldsborough, Q

LD
28/01/2020  17:12

M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

101.177.12.131
G
oldsborough, Q

LD
28/01/2020 19:15

M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

101.177.12.131
G
oldsborough, Q

LD
28/01/2020 19:16

M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

101.177.12.131
G
oldsborough, Q

LD
28/01/2020 19:17

M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

101.177.12.131
G
oldsborough, Q

LD
29/01/2020 6:21

M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

101.177.12.131
G
oldsborough, Q

LD
29/01/2020 9:10

M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

101.177.12.131
G
oldsborough,  Q

LD
29/01/2020 13:09

M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

101.177.12.131
G
oldsborough, Q

LD
29/01/2020 19:15

M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

101.177.12.131
G
oldsborough, Q

LD
30/01/2020 12:03

M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

147.209.220.37
Brisbane, Q

LD
30/01/2020 12:17

M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

1.132.109.104
Zillm

ere, Q
LD

30/01/2020 19:40
M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

101.177.12.131
G
oldsborough, Q

LD
31/01/2020 4:14

M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

101.177.12.131
G
oldsborough, Q

LD
31/01/2020 17:52

M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

101.177.12.131
G
oldsborough, Q

LD
1/02/2020 6:06

M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

101.177.12.131
G
oldsborough, Q

LD
1/02/2020 15:24

M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

101.177.12.131
G
oldsborough, Q

LD
2/02/2020 13:33

M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

101.177.12.131
G
oldsborough, Q

LD
2/02/2020 19:07

M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

101.177.12.131
G
oldsborough, Q

LD
3/02/2020 4:59

M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

101.177.12.131
G
oldsborough, Q

LD
3/02/2020 9:59

M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

101.177.12.131
G
oldsborough, Q

LD
3/02/2020 15:20

M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

101.177.12.131
G
oldsborough, Q

LD
3/02/2020 18:57

M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

101.177.12.131
G
oldsborough, Q

LD
3/02/2020  20:10

M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

101.177.12.131
G
oldsborough, Q

LD
4/02/2020 4:01

M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

101.177.12.131
G
oldsborough, Q

LD
4/02/2020 18:35

M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

101.177.12.131
G
oldsborough, Q

LD
4/02/2020 21:39

M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

101.177.12.131
G
oldsborough, Q

LD
4/02/2020 21:40

M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

101.177.12.131
G
oldsborough, Q

LD
5/02/2020 19:31

M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

101.177.12.131
G
oldsborough,  Q

LD
6/02/2020 4:37

M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

101.177.12.131
G
oldsborough, Q

LD
6/02/2020 17:52

M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

101.177.12.131
G
oldsborough, Q

LD
6/02/2020 19:43

M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

101.177.12.131
G
oldsborough, Q

LD
7/02/2020 3:56

M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

101.177.12.131
G
oldsborough, Q

LD
7/02/2020 15:03

M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

101.177.12.131
G
oldsborough, Q

LD

450



8/02/2020 5:45
M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

101.177.12.131
G
oldsborough, Q

LD
8/02/2020 7:06

M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

101.177.12.131
G
oldsborough, Q

LD
8/02/2020 19:09

M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

101.177.12.131
G
oldsborough, Q

LD
9/02/2020 5:55

M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

101.177.12.131
G
oldsborough, Q

LD
9/02/2020 8:40

M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

101.177.12.131
G
oldsborough, Q

LD
9/02/2020 9:23

M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

101.177.12.131
G
oldsborough, Q

LD
9/02/2020 11:28

M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

101.177.12.131
G
oldsborough, Q

LD
9/02/2020 11:28

M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

101.177.12.131
G
oldsborough, Q

LD
9/02/2020 13:30

M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

101.177.12.131
G
oldsborough, Q

LD
9/02/2020 14:21

M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

101.177.12.131
G
oldsborough, Q

LD
9/02/2020 18:31

M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

101.177.12.131
G
oldsborough, Q

LD
9/02/2020 19:12

M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

101.177.12.131
G
oldsborough, Q

LD
10/02/2020 3:58

M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

101.177.12.131
G
oldsborough,  Q

LD
10/02/2020 18:09

M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

1.128.104.208
M
urrum

ba Dow
ns, Q

LD
10/02/2020 18:24

M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

1.128.104.208
M
urrum

ba Dow
ns, Q

LD
11/02/2020 3:59

M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

1.128.104.208
M
urrum

ba Dow
ns, Q

LD
11/02/2020 19:15

M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

1.128.105.76
Paddington, Q

LD
11/02/2020 19:32

M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

1.128.105.76
Paddington, Q

LD
12/02/2020 4:33

M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

1.128.105.76
Paddington, Q

LD
12/02/2020 6:56

M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

1.128.105.76
Paddington, Q

LD
12/02/2020 7:17

M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

1.128.105.76
Paddington, Q

LD
12/02/2020 17:45

M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

121.217.77.33
Tow

nsville, Q
LD

12/02/2020 19:49
M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

121.217.77.33
Tow

nsville, Q
LD

13/02/2020 4:05
M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

121.217.77.33
Tow

nsville, Q
LD

13/02/2020 17:27
M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

121.217.77.33
Tow

nsville, Q
LD

13/02/2020 17:57
M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

121.217.77.33
Tow

nsville, Q
LD

13/02/2020 18:41
M
1292501

M
em

ber Login
Login from

 tw
o factor  auth token

121.217.77.33
Tow

nsville, Q
LD

14/02/2020 3:53
M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

121.217.77.33
Tow

nsville, Q
LD

14/02/2020 15:05
M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

121.217.77.33
Tow

nsville, Q
LD

15/02/2020 5:57
M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

144.131.200.28
Tow

nsville, Q
LD

15/02/2020 8:36
M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

144.131.200.28
Tow

nsville, Q
LD

16/02/2020 10:04
M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

144.131.200.28
Tow

nsville, Q
LD

16/02/2020 11:40
M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

144.131.200.28
Tow

nsville, Q
LD

17/02/2020 4:12
M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

144.131.200.28
Tow

nsville, Q
LD

17/02/2020 7:37
M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

144.131.200.28
Tow

nsville, Q
LD

17/02/2020 15:38
M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

144.131.200.28
Tow

nsville, Q
LD

18/02/2020 5:03
M
1292501

M
em

ber Login
Login from

 tw
o factor auth token

144.131.200.28
Tow

nsville, Q
LD

20/02/2020 10:48
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HIS HONOUR:   Yes.  Now, Mr Owens, you’re proposing to call Ms Roberts this 
morning.   
 
MR OWENS:   Yes, I am, your Honour.   
 5 
HIS HONOUR:   Yes.  Well, I think I raised with the parties as to whether we should 
proceed with open livestreaming or the livestreaming and publication on the 
YouTube, which has been referred to in previous orders that I’ve made in relation to 
the sensitive witnesses.  And I’m persuaded by the submission from the 
Commonwealth that the orders in the case of Ms Roberts-Smith should be the same 10 
as they have been in the case of the soldiers.  So I will proceed to make those orders 
now.   

(1) Having regard to public safety considerations resulting from the COVID-19 
pandemic and restrictions on access to the court building effective from 21 
January 2022, and pursuant to section 17(4) of the Federal Court of Australia 15 
Act 1976 and all other enabling powers, the public be excluded from the 
courtroom during the hearing of the evidence of Ms Emma Roberts, subject 
to the following conditions:   

(a) Members of the media and other persons approved by the court have 
given the undertaking set out in roman (i) to (v) below and who are 20 
identified in the court’s records will be given access, consistent with 
the orders under section 19(3A) and 38B of the National Security 
Information Criminal and Civil Proceedings Act 2004 Commonwealth 
made on 6 December 2021, to an audio visual recording made of the 
proceeding as it occurs.  The undertakings are as follows:  (i) they will 25 
not disseminate the link to the livestream to any other person, (ii) they 
will ensure that the livestream cannot be seen or heard by any other 
person, (iii) they will remain muted with their camera off, (iv) they 
will not record the proceeding in accordance with division 6.2 of the 
Federal Court Rules 2011 Commonwealth, and (v) they will identify 30 
themselves by entering their full name upon entering the livestream.   

(b) Within one business day of the relevant evidence given, or such 
further period as the court may allow, a recording of the proceeding 
consistent with the 38B orders and any other non-publication or 
suppression orders made by the court, and excluding any information 35 
the disclosure of which is prohibited by those orders, will be available 
in the Federal Court’s YouTube channel.  Members of the public can 
view and listen to the proceeding in the manner indicated in this 
paragraph (b) do so on the condition that they are prohibited from 
making any recording or photographic record of the hearing or any 40 
part thereof by any means whatsoever and advised that any failure to 
observe this condition may constitute a contempt of court and be 
punishable as such.  
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Now, the difference between this witness and the sensitive witnesses is that the 
camera will pick up the witness, whereas that was not the case in the case of the 
sensitive witnesses.  So that needs to be arranged in the normal way.  All right.  Now, 
are you ready, Mr Owens?   
 5 
MR OWENS:   I am.  I think Mr McClintock looks like he wants to do something, 
your Honour.  But I’m ready.   
 
HIS HONOUR:   As does Ms Mitchelmore.   
 10 
MR McCLINTOCK:   I will go first, your Honour.   
 
HIS HONOUR:   Yes.   
 
MR McCLINTOCK:   Without any discourtesy to my learned friend Ms 15 
Mitchelmore.  It’s simply to call on a notice to produce addressed to my learned 
friend’s clients.  There has been correspondence about it.  Part of the purposes of the 
notice to produce really is to clarify what the actual position is.  I call upon a notice 
to produce dated 11 February 2022 calling for one copy of all documents concerning 
or touching upon the agreement referred to by my learned friend of the hearing on 9 20 
February, transcript page 4, line 38.   
 
HIS HONOUR:   Sorry.  What was the transcript?   
 
MR McCLINTOCK:   9 February 2022.  Page 4, line 38.   25 
 
HIS HONOUR:   Yes.   
 
MR OWENS:   Yes.  Thank you, your Honour.  I produced, in response to that, a 
document which my learned friends already have, but I’m happy to produce that 30 
directly to – well, I will produce it to the court.   
 
HIS HONOUR:   Yes.   
 
MR OWENS:   And I also provide your Honour an objection schedule in respect of 35 
one document which is responsive to the notice.   
 
HIS HONOUR:   All right.  Well, I gather this can be dealt with at a subsequent time.  
Is that right?   
 40 
MR McCLINTOCK:   Certainly.  May it please, your Honour.  Certainly.   
 
HIS HONOUR:   Yes.  All right.  Well, I will mark the document and the objection 
schedule with the letter B and record that they relate to a notice to produce dated 9 
February 2022.  Yes.  Thank you.  Yes.   45 
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MS MITCHELMORE:   Sorry, your Honour.  Can I just deal briefly with providing a 
copy to the court of a pseudonym list for the purposes of this witness giving 
evidence.  Your Honour will see that it is a much shorter list, but it is consistent with 
the list that your Honour and the court already have, but just relates to persons on the 
pseudonym list in respect of whom we anticipate the witness may give some 5 
evidence.   
 
HIS HONOUR:   Yes.  Well, I was going to raise that, Ms Mitchelmore.  So you’ve 
anticipated that.  That’s two copies, is it?  So one - - -  
 10 
MS MITCHELMORE:   Yes.  One for your Honour, and one for the witness box.   
 
HIS HONOUR:   Yes.  All right.  Yes.  I think there are some others in the witness 
box.  They need to be returned.  Yes.  All right.  And, Mr Owns, the witness has 
some understanding of the sensitive - - -  15 
 
MR OWENS:  The rules.   
 
HIS HONOUR:   - - - witnesses and so on?   
 20 
MR OWENS:   She does both because we have told her, but I understand she has 
also been given a briefing by the Commonwealth.   
 
HIS HONOUR:   All right.  Yes.   
 25 
MR OWENS:   So if there’s nothing else I call Ms Roberts.  Ms Emma Roberts, your 
Honour.   
 
HIS HONOUR:   Yes.  Thank you.   
 30 
 
<EMMA ROBERTS, SWORN [10.24 am] 
 
 
<EXAMINATION-IN-CHIEF BY MR OWENS 35 
 
 
HIS HONOUR:   Yes.  Thank you.  You may remove your mask.  Thank you.  Yes, 
Mr Owens.   
 40 
MR OWENS:   Thank you, your Honour.   
 
Could you please tell his Honour your full name?---My name is Emma Roberts. 
 
And have you previously been known by the name Emma Roberts-Smith?---Yes. 45 
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And it’s the case, isn’t it, that your address is known to both parties in this 
litigation?---Yes. 
 
Now, it’s right, isn’t it, that you were previously married to the applicant, Mr Ben 
Roberts-Smith?---Yes. 5 
 
Do you remember when you were married?---6 December 2003.   
 
And when did you cease living together as a married couple?---20 January 2020. 
 10 
And you have children with Mr Roberts-Smith;  is that correct?---Yes, I do. 
 
Yes.  How many?---Two. 
 
Now, had you and Mr Roberts-Smith ever been separated, in the sense of not living 15 
together as a married couple, before you separated in January 2020?---Yes.  We were 
briefly separated when we were in Perth. 
 
What year was that?---It was approximately 2005. 
 20 
Right.  And is that the only time before January 2020 that you were 
separated?---Yes. 
 
Can I ask you, in particular, about the period from October 2017 to April 2018, 
where you separated in the sense of not living together as a married couple during 25 
that period?---We were not separated.   
 
Right.  In that period, so October 2017 to April 2018, where was Mr Roberts-Smith 
living?---In our family home on the Sunshine Coast.   
 30 
And where was he sleeping at that point in time?---In our bed. 
 
Did your house have a spare bedroom or a granny flat or separate living 
quarters?---Yes, it did. 
 35 
Right.  Did he ever, in that period October 2017 to April 2018, sleep in the spare 
room or separate living quarters?---No, he did not. 
 
All right.  What was it, was it a spare - - -  
 40 
HIS HONOUR:   Just - - -  
 
MR OWENS:   I’m sorry. 
 
HIS HONOUR:   Yes.  Yes.  Just pause for a moment, Mr Owens.  I’m told that we 45 
need to disconnect and reconnect - - -  
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MR OWENS:   Yes, your Honour. 
 
HIS HONOUR:   - - - with the live stream. 
 
MR OWENS:   Okay.  It’s also just been drawn to my attention, your Honour, that 5 
perhaps the pseudonym list might, if one were particularly eagle-eyed, be visible on 
the video feed. 
 
HIS HONOUR:   Yes, yes.  Is there a way the camera can be adjusted?  All right.  
Well, I’m told I need to ask those on the limited live streaming whether they can hear 10 
us.  And I’m told they can.  So I think we can proceed now.  Yes. 
 
MR OWENS:   Thanks, your Honour.   
 
HIS HONOUR:   Yes.  I’m sorry about that. 15 
 
MR OWENS:   Thanks, your Honour. 
 
Ms Roberts, you might recall I just asked you a question about a spare room or 
separate living quarters.  Can you tell his Honour what was that in your house in the 20 
period October to April?---It was a self-contained apartment on the lower level of our 
home. 
 
And did anyone sleep in that self-contained apartment in that period October 2017 to 
April 2018?---Yes, my parents.   25 
 
For what period did your parents sleep in that apartment?---Between October and up 
to December. 
 
Right.  Every day or for – intermittently?---Pretty much full time, as I had just had 30 
foot surgery and my mum was there looking after our children.   
 
All right.  Do you know a person by the name of Jed Wheeler?---Yes, I do. 
 
Who is he?---A friend of Ben’s.   35 
 
To your knowledge, in that period October 2017 to April 2018, did Mr Roberts-
Smith ever stay overnight at Mr Wheeler’s house?---More than likely, yes. 
 
All right.  Do you know how often he did?---Every couple of weeks while he was 40 
working in Brisbane, he would stay for one night before returning back to the 
Sunshine Coast. 
 
All right.  Do you know a person called Neil Mooney?---Yes, I do. 
 45 
Who is Neil Mooney?---He was Ben’s boss at Seven. 
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All right.  To your knowledge, in that period October 2017 to April 2018, did Mr 
Roberts-Smith ever stay at Mr Mooney’s house in that period?---No, he did not. 
 
In that period October 2017 to April 2018, did you and Mr Roberts-Smith attend 
events together as a couple or a family?---Yes, we did. 5 
 
Are you able to give his Honour any examples of those events?---We had a number 
of school events.  We had a wedding.  We had a family holiday.  We had Australian 
War Memorial commitments. 
 10 
Right.  Now, the wedding, do you remember when that wedding was?---It was early 
December 2018. 
 
Do you remember whose wedding it was?---It was John MacLeod’s daughter’s. 
 15 
You mentioned a family holiday.  When was that family holiday?---January 2018 to 
Singapore. 
 
How long was the holiday for?---10 days. 
 20 
Now, in that period that I’ve asked you about, October 2018 to April 2018, did you 
and Mr Roberts-Smith attend – I’ve just had a note passed to me.  Can I just clarify 
something.  I asked you when the wedding that you attended was and I think I didn’t 
catch this, but I think what you said was December 2018?---Sorry. 
 25 
I was only asking for things that you attended in the period October 2017 to April 
2018?---Sorry.  I believe it was December 2017.   
 
HIS HONOUR:   Would you mind speaking up a little bit?---Sure. 
 30 
Thank you. 
 
MR OWENS:   So the wedding was in December 2017?---Yes, it was, in Brisbane. 
 
So what – okay.  Now, in that period October 2017 to April 2018, did you attend 35 
marriage counselling with Mr Roberts-Smith?---Yes, we did. 
 
All right.  Do you remember what, from your perspective, what the purpose of that 
marriage counselling was?---Ben and I were having marriage problems and Ben 
suggested that we went to counselling prior to Singapore.  We didn’t go until after.  40 
And I asked him whether it was – whether it was to wrap up our relationship or to 
save it. 
 
And what did he say?---To save it. 
 45 
All right.  Do you remember how many sessions you attended?---We went to four. 
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Can I – do you remember why – why did you stop attending the sessions after 
four?---The counsellor said that we were back on track and he was happy with how 
we were feeling. 
 
And what was your perspective at the end of the four sessions of marriage 5 
counselling, about how things were looking?---I felt they were better than what they 
had been during that period. 
 
Did – did anyone tell the marriage counsellor that, in the period you were seeing him, 
you were separated?---No. 10 
 
Now, you said before that I think your wedding was on 6 December in 2003;  is that 
right?---Correct. 
 
Do you recall your wedding anniversary on 6 December in 2017?---Yes, I do. 15 
 
What do you recall about that?---I went to our PO Box in Buderim, as I did most 
days, and there was an anonymous letter that was in the letterbox addressed to Ben.  I 
opened it.  I opened all our mail.  And there was an anonymous letter written – 
written by a friend at Seven that described, in detail, the hotel that Ben was staying in 20 
and the dates and that he was having an affair.  
 
Can I show you a document.  Could the witness be shown, please, exhibit A34, your 
Honour.  Do you – could you just show me what – I’m sorry.  This doesn’t look like 
what I thought it would look like.  Is that exhibit A34, or have I got the wrong one?   25 
 
HIS HONOUR:   Sorry.  No.   
 
MR OWENS:   Can I just have a look, sorry?   
 30 
HIS HONOUR:   No.  No.  I think - - -  
 
MR OWENS:   No.  Sorry.  That’s 33.   
 
HIS HONOUR:   Yes.  Yes.  Yes.   35 
 
MR OWENS:   Do you recognise that document?---Yes, I do.  
 
What is it?---It was the letter that was in the mailbox that day.  
 40 
Now, what did you do once you had read that letter?---I rang Ben from the post 
office and told him what I had received.  He was working at Channel Seven at 
Maroochydore at the time, and he asked me to bring it in and show him, which I 
drove straight to his office.  
 45 
All right.  And what happened when you got to his office?  Do you remember?---I 
saw his PA out the front of his office.  I went into Ben’s office and he shut the door, 
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and I asked him was it true.  Was he having an affair.  And he denied it and said that 
Person 6 had sent it to him in the mail.  
 
What did you say to him when he told you that?---Nothing.  
 5 
What happened after that?---I didn’t believe him.  
 
What did you do after that?---I went back home.  
 
All right.  Now, do you remember anything else happening on the day of your 10 
wedding anniversary in 2017?---Yes.  Ben and I went out for dinner at the Spirit 
House in Yandina.   
 
That night?---That night, yes.  
 15 
All right.  And can you tell his Honour what happened at that dinner?---We had 
dinner as a normal married couple.  In the back of my mind, I knew that Ben was 
lying to me, and I was terrified of what it now looked like.  
 
Did you buy each other gifts for your wedding anniversary?---Yes.  I had bought Ben 20 
a set of cufflinks.  
 
Do you remember anything about those cufflinks?---They were skull and crossbone 
Alexander McQueen ones.   
 25 
Did he buy you anything?---I don’t recall.   
 
Now, you mentioned that he denied to you that he was having an affair.  Did you 
ever become aware that he was having an affair?---Not until 6 April 2018.  
 30 
All right.  Your Honour, the exhibit A34 could be returned.   
 
HIS HONOUR:   Yes.  Thank you.   
 
MR OWENS:   Now, I will come to 6 April in a minute, but do I understand your 35 
previous answer that, before 6 April, you did not know that Mr Roberts-Smith was 
having an affair?---Yes.  That’s correct.  
 
Did you have suspicions?---Yes, I did.  
 40 
Why did you have suspicions?---I had heard another mobile phone in our bedroom 
vibrate.  I asked him if he had a second phone, and he denied it.  His behaviour was 
very, very different to what it had been during our marriage.  
 
Can you tell his Honour in what way the behaviour was different?---When he 45 
travelled, he would turn his phones off.  The conversations we had as a married 
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couple were very limited.  He would be constantly taking selfies of himself, and I 
knew they weren’t for me.   
 
Can I show you a document, please.  I’ve got two for his Honour and one for the 
witness.  Now, do you see this is a – well, can you tell his Honour what this 5 
is?---This is a text message exchange between myself and Danielle Scott.  
 
Right.  And you will see that the date is 17 January 2018?---Yes.  
 
You see that.  And who is Danielle Scott?---She is my best friend.  10 
 
How often did you speak to her around this period of late 2017, early 
2018?---Potentially up to 10 times a day.  
 
All right.  And about what would you talk with Ms Scott?---About my relationship 15 
with Ben.  
 
Now, you will see in these messages you’ve said, at the top of the page:  
 

You –  20 
 

meaning Danielle –  
 

still don’t think he’s seeing someone else huh?   
 25 

Can you tell his Honour what you meant by that?---I had suspected that he was 
seeing somebody else.  On our holiday in Singapore he was behaving very 
erratically.  Not spending a lot of time with the girls and I.  And I had my doubts.  He 
kept denying it to me, and I was trying to source comfort from her.  
 30 
At this point in time did you know that he was seeing someone else?---No.  
 
I tender that document, your Honour.   
 
MR McCLINTOCK:   No objection.   35 
 
HIS HONOUR:   Yes.  Thank you.  R106:  exchange of text messages between Ms 
Roberts and Danielle Scott, 17 January 2018.   
 
 40 
EXHIBIT #R106 EXCHANGE OF TEXT MESSAGES BETWEEN MS 
ROBERTS AND DANIELEL SCOTT DATED 17/01/2018 
 
 
MR OWENS:   Now, can I show you another document, please.  And perhaps the 45 
officer could remove that one.  Now, do you recognise what this is?---Yes.  It’s 
another text message between Dan and I.  
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All right.  And you will see the date of this one is 30 January 2018?---Yes.  
 
And you will see at the top you say:  
 

I thought I heard another phone ring when I was on the phone to him.  Surely 5 
he’s not running two phones.  

 
Do you see that?---Yes.  
 
Can you tell his Honour what that message was about, please?---He must have been 10 
away, and I could hear another mobile phone ringing in the hotel room.  And that 
was a text exchange that I had sent with Danielle Scott.  
 
I tender that, your Honour.   
 15 
MR McCLINTOCK:   No objection, your Honour.   
 
HIS HONOUR:   Yes.  R107:  text message exchange between Ms Roberts and 
Danielle Scott, 30 January 2018.   
 20 
 
EXHIBIT #R107 TEXT MESSAGE EXCHANGE BETWEEN MS ROBERTS 
AND DANIELLE SCOTT DATED 30/01/2018 
 
 25 
MR OWENS:   Thank you.  And, Officer, that could be returned to the associate, 
please.   
 
Ms Roberts, other than the conversation you’ve told us about after you received the – 
or you read the letter on your wedding anniversary, and before 6 April 2018, did you 30 
ever ask Mr Roberts-Smith whether he was having an affair?---Yes, I did.  
 
Do you remember when?---I don’t remember the dates, no, but it was often.   
 
All right.  And do you remember, in these conversations, what you would say to 35 
him?---Is he having an affair.  
 
And what was his response to you, if you recall it?---No.   
 
All right.  And how many of those conversations do you think you would have had 40 
with him?---Every few weeks.  
 
All right.  Now, you mentioned before that you found out that he was having an 
affair on 6 April 2018.  Do you remember that?---Yes, I do.  
 45 
All right.  What happened on that date?---It was the Easter school holidays.  I had 
taken our children to an art class in Buderim.  It was a Friday.  Our housekeeper had 
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already arrived to the house.  I dropped the girls at the art class.  I went to the 
supermarket, and I got a phone call from our housekeeper, which wasn’t unusual if 
she needed something while I was out.  I answered.  Said, “Hi, Dizy,” which is what 
I called her.  And it wasn’t Di on the phone.   
 5 
All right.  Who was on the phone?---Person 17. 
 
And what did Person 17 say to you?---She said, “It’s not Di.  I’m a friend of your 
husband’s.”   
 10 
Do you remember anything else that she said?---Yes.  She told me – or she asked me 
to come back to the house and that she wanted to see me.  I asked her to tell me on 
the phone what she was going to tell me.  And she said, “No, I need to see you in 
person.”  I asked what her name was and she told me her name.  And I hung up.  
Went back to my car and drove home.  On that drive home, I rang Di’s phone back.  15 
Di answered and I said, “Is it what I think it is?”  And she said, “Yes.” 
 
What did you mean by, “Is it what I think it is”?---Was it Ben’s girlfriend? 
 
And did you do anything else on the drive home?---Yes.  Di made me stay on the 20 
phone to her, because I was severely distressed.  And I asked her to make sure she 
didn’t leave.  And she continued, until I got back home, talking to me on the phone.   
 
And so in between receiving the call from Person 17 - - -?---Yes. 
 25 
- - - and arriving home – is this right – the only person you spoke to was your 
cleaner, Ms Young?---I also phoned Ben. 
 
When did you phone Mr Roberts-Smith?---As soon as I hung up from Person 17 - - -  
 30 
All right?--- - - - and asked him who she was by name. 
 
Yes.  And what did he say to you?---He said, “Who are you talking about?”  And I 
said, “Ben, she is on our front doorstep.” 
 35 
And did he say anything in response to that?---He said, “I will ring you back.”  He 
was getting out of a car in Canberra.  He rang me back, but when he did, I was 
already back at home.   
 
All right.  Can you tell his Honour what happened when you arrived back at your 40 
house?---When I drove down the driveway, my parents had also arrived to the 
property.  They were sitting with her in the garden on the chair.  And I pulled up next 
to the car that she was driving.  I walked from the car into the garden to where she 
was sitting. 
 45 
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And what happened when you reached her?---She was crying.  I asked her who she 
was and where she worked, where they had met, how long they had been seeing each 
other for. 
 
And did she answer these questions that you were asking her?---Yes, she did. 5 
 
Yes.  And do you remember what – you asked her her name.  You – I won’t 
- - -?---Yes.  I asked.  I already knew. 
 
Don’t say her name?---Yes. 10 
 
Yes?---She was wearing a pink and black dress, black shoes. 
 
MR McCLINTOCK:   Your Honour, could I interrupt.  I would ask that this be given 
in direct speech, the .....  15 
 
MR OWENS:   All right.  Doing the best you can, can I – you gave evidence a 
moment ago of some questions that you asked Person 17?---Yes. 
 
So if we take them one by one?---On the phone or at the house? 20 
 
No, when you arrived - - -?---Mmm. 
 
- - - at the house?---Mmm. 
 25 
So when you were talking to Person 17 at the house - - -?---Yes. 
 
- - - doing the best you can, can you tell his Honour what the conversation was in 
terms of you said and then the words that you remember saying?---Okay. 
 30 
And then she said and the words that you remember her saying - - -?---Okay. 
 
- - - in response to whatever you said.  If you can’t remember the exact words, if you 
could indicate to his Honour your best recollection of the words that were 
used?---Okay. 35 
 
So can you – perhaps if we start from the beginning - - -?---Yes. 
 
- - - if you can try and recall, at the point that you walked up to her - - -?---Yes. 
 40 
- - - in the garden, tell his Honour what was said by you and her from that point 
onwards?---She was wearing a big pair of black sunglasses.  I asked her to remove 
them.   
 
So just – again, just to try to get into it – what you said to her?---I asked her to 45 
remove her sunglasses.   
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By using what words?---“Can you please remove your sunglasses so I can see your 
face.” 
 
All right.  So if you could try and put it in those – like, actually, the words that you 
used - - -?---Okay. 5 
 
- - - to the extent you can remember.  So after you said that to her - - -?---Yes. 
 
- - - “Please remove your sunglasses so I can see your face” - - -?---Yes. 
 10 
- - - what did she say or do after that?---She took them off and I noticed a black eye. 
 
All right.  And did you or she say anything or do anything after that?---Yes. 
 
What?---I asked her, “What happened to your face?” 15 
 
And what did she say in response to that?---She said, “I fell down, drunk, a set of 
stairs at Parliament House.”  I asked her, “When?” and she said the date and, from 
memory, it was at the end of March.    
 20 
And what do you remember you said or she said next after that?---I asked her.  She – 
she told me that she also had a bruise on her hip from when she fell.  I said to her I 
didn’t need to see that.  I asked her why she came to the house?  What was it that she 
wanted.   
 25 
What did she say in response?  When you said, “What do you want?” what did she 
say in response to that?---I asked her whether she had come for money or whether 
she was going to the press. 
 
And do you remember what she said in response to that?---Yes.  She said, “I’m not a 30 
prostitute.” 
 
All right.  And do you remember what was said or done after that?---I stood there for 
three hours and read the text messages.  In that time, Ben was - - -  
 35 
Just if I could just stop you there.  So which text messages did you read?---Her 
conversations between her and Ben - - -  
 
So how did you - - -?--- - - - on her - - -  
 40 
How did you come to see those text messages?---She picked her phone up out of her 
handbag while I was standing there, because Ben was calling her.  I asked her not to 
answer his call while she was there at the house.  And she said, “Would you like to 
see the messages that I have?”  I said, “Yes,” and I read them for about three hours.   
 45 
And do you remember what those messages said?---Not all of them, no. 
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Are you able to describe to his Honour in general terms your recollection of those 
messages?---Yes.  It was very clear that they were having an affair.  They were 
planning to be together.  There was photos of - - -  
 
MR McCLINTOCK:   I object to this, your Honour.  Summary.   5 
 
HIS HONOUR:   Yes.  Are they available, Mr Owens, these - - -  
 
MR OWENS:   They’ve been produced to Mr McClintock. 
 10 
HIS HONOUR:   Yes.  Well, I will allow it, Mr McClintock. 
 
MR OWENS:   Yes, your Honour, if it please. 
 
HIS HONOUR:   Yes.  You continue?---Okay.  There was photos of our children.  15 
There was photos of her.   
 
MR OWENS:   All right.  Do you remember any – you said three hours?---Yes. 
 
How long was Person 17 at your house for?---For the three hours. 20 
 
All right.  And what else do you remember about those three hours?---My parents 
were coming in and out from the house into the garden.  Our housekeeper had come 
in and out as well.  I did go off, at one point, to make a phone call to Danielle Scott 
to tell her.  And Person 17 was crying a lot.  I asked her what she had come to tell 25 
me.  She was visibly upset.  I asked them when they had last seen each other.  And 
she said the night prior.  She told me what hotel they had been at and she waited for 
Ben to leave and drove up to the Sunshine Coast to our home.  I asked her how she 
got our address, because it was suppressed because of Ben’s profile.  She told me 
that she looked on the back of his driver’s licence when he was in the shower. 30 
 
And do you remember anything else that Person 17 told you in those three hours?---I 
asked her why she was not going to be seeing him any more and she kept pointing to 
her black eye, saying, “Because of this.”  And I said, “What do you mean ‘because of 
this?’”  She had told me that she had fallen down the stairs.  And she said, “Because 35 
of this, he won’t see me any more.”  And my mum said, “Are you saying that Ben 
did that to you?”   
 
And what did she say in response?---She didn’t answer us. 
 40 
Do you remember anything else that Person 17 said in those three hours?---No. 
 
No.  Do you remember how it was that her stay at your house concluded?---Yes.  My 
children were due to be finished at the art class, so I asked her to leave and to never 
come back. 45 
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All right.  And what did she do when you asked her to leave?---She was still crying.  
She probably waited a couple of minutes.  And I returned back inside and asked Di to 
open the gate for her. 
 
And what happened then?---She left. 5 
 
Now, after that meeting, did you have a conversation with Mr Roberts-Smith about 
what had happened?---Yes. 
 
When did you have – when did you next speak to him?---Later that day.  He had 10 
asked - - -  
 
Do you remember where you were when you had that conversation?---No, I – at my 
property. 
 15 
All right?---I had returned back home with the children.  My parents were there.  Di 
was still there.  Ben had asked Jed Wheeler to come to the house and - - -  
 
Was he there when you had this conversation?  He, Jed Wheeler, there when you had 
this conversation - - -?---With Ben? 20 
 
With Mr Roberts-Smith?---No. 
 
No.  All right.  So can you tell his Honour what you remember about the 
conversation you had with Mr Roberts-Smith at this point?---When he returned 25 
home, the girls had gone back to my parents’ house.  I didn’t want them there.  I was 
sitting on the front veranda, and he walked up and I asked him how he will ever live 
with himself. 
 
Do you remember what he said in response?---He was very apologetic. 30 
 
Did you ever have any other conversation with him or further conversation with him 
about Person 17?---Yes. 
 
What’s the next conversation that you remember having with him?---We sat up until 35 
midnight.  He told me about their relationship.  I read most of it on text message.  It 
was complete chaos, pretty much.  He did sleep that night.  I asked him to sleep in 
the spare room downstairs. 
 
Do you remember anything in particular about that conversation that you had with 40 
him that night?---No, just how devastated I was. 
 
Can I show you a document, please.  Do you recognise that document?---Yes, I do. 
 
And what is it?---It’s another text message between Danielle Scott and I. 45 
 
And you will see the date of this is 8 April 2018?---Yes. 
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What can you tell his Honour about that exchange?---I was terrified that she was 
going to go to the press. 
 
And is that the reference to the first message that you’ve – you’ve sent there?---Yes. 
 5 
All right.  And then if you look at the second message.  Can you explain to his 
Honour what – what that’s about?---Yes, I remember something else that she had 
said to me in the garden. 
 
What’s that?---That she was pregnant. 10 
 
Yes.  Can you remember – try and remember as best you can the words that she used 
when she told you?---Yes.  She told me that she had fallen pregnant during their 
relationship. 
 15 
Yes?---She told me that it was definitely Ben’s, because I asked if it was her 
husband’s.  She said it was definitely Ben’s, and I said, “Did you lose it or did you 
have an abortion?”  And she didn’t answer me.  And the reference there that says, “I 
feel sick that she might be pregnant”:  because both Ben and Person 17 told me that 
they had slept together on 5 April. 20 
 
Thank you.  I tender that, your Honour. 
 
MR McCLINTOCK:   No objection. 
 25 
HIS HONOUR:   Yes.  R108 will be exchange of text messages between Ms Roberts 
and Ms Scott, 8 April 2018. 
 
 
EXHIBIT #R108 EXCHANGE OF TEXT MESSAGES BETWEEN MS 30 
ROBERTS AND MS SCOTT DATED 08/04/2018 
 
 
MR OWENS:   Now, do you remember – do you remember doing anything else in 
particular after you found out about the affair on 6 April?---On that day? 35 
 
Or soon after.  Do you remember what, if anything, you did after you found out 
about the affair other than you’ve already told us?---I know my life was in complete 
chaos, so – no. 
 40 
Now, can I – can I ask this:  who is John MacLeod?---John MacLeod was a family 
friend who sometimes worked for Ben and my company. 
 
How – when did you first meet Mr MacLeod?---In approximately 2012. 
 45 
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And did you have any dealings with Mr MacLeod in or around April 2018?---Yes.  
Ben had asked me to withdraw $1500 cash that he needed to pay John because he 
had Person 17 followed to Greenslopes Hospital. 
 
And did you do that?---Yes, I did. 5 
 
All right.  Did you and Mr Roberts-Smith have a joint bank account?---Yes. 
 
Right.  And is that the account that you took the $1500 out of?---Yes.  We only had 
joint accounts. 10 
 
I see.  Were you responsible for – or you had access to the joint bank accounts, I 
assume?---Yes.  Actually, speaking of bank accounts, the day that Person 17 came to 
the house, after she left and I went and picked up our children from - - -  
 15 
MR McCLINTOCK:   I object.  It’s not responsive to a question. 
 
MR OWENS:   Well - - -  
 
HIS HONOUR:   No, I will allow it, Mr McClintock. 20 
 
Yes, you go ahead?---When I went to pick our children up from the art class, I went 
to Westpac and withdrew $1000 from the ATM, and I also transferred $50,000 from 
a joint account into my parents’ account. 
 25 
MR OWENS:   Why did you do that?---Because my life had just imploded in front of 
me and I wasn’t sure what was happening and I wanted to protect myself.  I knew 
that I was potentially entitled to half of what was in that account. 
 
And do you know what has become of the $50,000 that you transferred to your 30 
parents?---Yes, they at some point returned it back to us. 
 
Do you remember when they returned it?---No.  It was within a month, from 
memory. 
 35 
Do you remember anything else about that transaction?---Yes.  I know that Adam 
Veale, our company accountant, questioned why I had transferred $50,000 to my 
parents on that particular day, and Ben and I told him that it was lending my parents 
money. 
 40 
Okay.  Now, you might remember in the text message exchange that we looked at a 
moment ago you expressed a concern that Person 17 would go to the media;  do you 
remember that?---Yes. 
 
Did you ever have any discussions with Mr Roberts-Smith about the possibility that 45 
Person 17 would go to the media?---Yes. 
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Can you tell his Honour, please, what you remember about those discussions?---We 
were very paranoid about her going to the press.  I had made the decision to stay with 
Ben and to try and work on our marriage.  Ben had suggested that the only way we 
would survive is if we said we were separated. 
 5 
And - - -?---If it hit the press. 
 
I see.  And what – what did you understand him to mean to say the only way 
- - -?---That during that period that he was seeing Person 17, that we weren’t 
together, and that I was to lie. 10 
 
All right.  Do you remember the words that he used?  As best you can, what words 
did Mr Roberts-Smith use to you when he said that?---We were standing in our 
bedroom, and he – and I didn’t want to lie, because there was enough lies.  And he 
pointed to our children that were in the lounge room and he said, “If you don’t lie, 15 
you will lose them.” 
 
And do you remember what, if anything, you said in response to that?---I knew at 
that point I had to lie for him. 
 20 
Did you tell anyone about the fact that he had said that to you?---Yes, our 
housekeeper and Danielle Scott. 
 
All right?---My parents also knew that. 
 25 
Did you tell them?---Pardon. 
 
You told your parents?  Or how did they know?---Yes. 
 
Can I show you a document, please.  Do you recognise that document?---Yes, I do. 30 
 
What is it?---It’s a text message between Danielle Scott and I. 
 
All right.  Now, you will see that the date is 27 April 2018?---Yes. 
 35 
And you will see that the first message you sent was: 
 

BRS thinks if it hits the press, I say we were separated. 
 

Do you see that?---Yes. 40 
 
Can you tell his Honour what you remember about the circumstances in which you 
came to send this message?---That was after Ben had asked me to say we were 
separated.  I was communicating with Dan about whether that was a good idea or 
not. 45 
 
Thank you.  I tender that, your Honour. 
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MR McCLINTOCK:   No objection. 
 
HIS HONOUR:   Yes.  R109 will be text message exchange between Ms Roberts and 
Ms Scott, 27 April 2018.   
 5 
 
EXHIBIT #R109 TEXT MESSAGE EXCHANGE BETWEEN MS ROBERTS 
AND MS SCOTT DATED 27/04/2018 
 
 10 
MR OWENS:   Now, do you remember that my clients published a newspaper article 
in I think it was August 2018 which referred to Mr Roberts-Smith having an 
extramarital affair?---Yes, I do.  
 
Can you tell his Honour, please, what you remember about what happened when you 15 
came to learn about that newspaper article?---It was a Friday morning at about 7 
o’clock.  I was getting our daughters ready for netball training before school, and my 
phone was ringing and it was – I was getting a lot of text messages.  As I was about 
to run out the door I read one of them, and it said, “You must be devastated.”  And it 
dawned on me then that it must have hit the press.  I put the girls in the car and ran 20 
back inside and Googled Ben’s name.  Ben was, at the time, staying in a Brisbane 
hotel.  He was down there for work.  I tried ringing his phone and it was off, so I 
rang the hotel reception and got put through to his room.  He answered, and I said to 
him, “You need to read the press.”   
 25 
Did you have – or do you remember anything else about that conversation you had 
with Mr Roberts-Smith?---Yes.  Ben had asked me to stay at home.  He was going to 
drive straight back up to the Sunshine Coast.  I said no.  I had committed to an 
excursion with the girls in Maleny and that I made a commitment to them and I 
would leave and go with them for the day.  30 
 
And when’s the next time that you spoke with Mr Roberts-Smith about that 
article?---On the way back after the excursion.  It was in Maleny, and reception was 
not good that day thankfully.  And I didn’t catch the bus with the girls because of 
what had happened that morning.  I drove back down and spoke to Ben, and he said 35 
that - - -  
 
MR McCLINTOCK:   I object.  ..... question.    
 
MR OWENS:   Doing the best you can, can you try to remember and tell his Honour 40 
what was said in terms of you said he said?---Ben said that when I got back home we 
had to do a story to say we were separated.  
 
And what did you understand by doing a story?  What did you think he meant by 
that?---That by 5 o’clock that afternoon we would both be photographed, and it 45 
would be on the front page of The Australian the next day.  
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All right.  And what did you say to him when he told you - - -?---I said I did not want 
to do it.  
 
Did you do it?---Yes, I did.  
 5 
All right.  Can you tell his Honour about what happened leading up to you 
participating in that interview and photo shoot?---I got home at about 3.30.  Ben had 
already done the story.  I said I was not speaking to the media.  
 
Did you talk to the journalist at all?---No, I did not.  I – I didn’t want a photograph at 10 
our home.  It was down the road, not far from us, and a photographer - - -  
 
What was down the road?---Where we had the photographer.  Where we met the 
photographer and where the photos were taken.  
 15 
All right.  And can you tell me anything about that photoshoot that you recall?---Yes.  
Prior to the photoshoot being taken, Susan Wood – the PR person from Seven – rang 
me and asked me what I was wearing and how I should look.  
 
And what did she tell you about how you should look?---She said I should look sad.  20 
 
Could the witness be shown exhibit R71, please, your Honour.   
 
HIS HONOUR:   Right.  All right.   
 25 
MR OWENS:   Do you recognise that document in front of you?---Yes, I do.  
 
What is it?---It’s a story that was on The Australian the next day.  
 
And you see there’s a photograph of yourself with Mr Roberts-Smith in the middle 30 
of the front page.  Is that the photograph that was taken at this photoshoot you were 
just telling his Honour about?---Yes, it was.  
 
All right.  That can be returned.   
 35 
HIS HONOUR:   I’m told, Mr Owens, that the picture of the witness is frozen and 
that we have to adjourn for five minutes or so to see if we can sort out that technical 
difficulty.   
 
MR OWENS:   Yes, your Honour.   40 
 
HIS HONOUR:   So if that’s a convenient point to do it, I will do it now.  All right.   
 
MR OWENS:   Yes, your Honour.   
 45 
 
ADJOURNED [11.10 am] 
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RESUMED [11.18 am] 
 
 
HIS HONOUR:   All right.  Well, I understand the technical difficulty is that, 
although audio is being received, from time to time the picture is freezing.  And I 5 
propose to, in effect, resume.  And if, from time to time, for short periods the picture 
is frozen, I think we will continue.   
 
MR OWENS:   Yes.   
 10 
HIS HONOUR:   If it’s frozen for long periods of time, then I will have to think 
about whether we adjourn.  And hopefully those that have the knowledge are 
working to solve the problem.   
 
MR OWENS:   Thank you, your Honour.   15 
 
HIS HONOUR:   All right.  Yes.  You proceed, Mr Owens.   
 
MR OWENS:   Thank you, your Honour.  
 20 
Ms Roberts, can I just clarify one aspect of the evidence you gave earlier, and this 
was about the conversation that you had with Person 17 at your – in your front 
garden.  Now, you said that one of the things you said to her was something to the 
effect of, “Did you lose the baby or did you have an abortion.”  Do you remember 
telling his Honour that?---Yes.  25 
 
All right.  On 6 April when you were talking to Person 17, did you know whether she 
was or was not pregnant at that point in time?---Yes.  She had told me she had lost 
the baby at that particular – she did no longer had the pregnancy at that time. 
 30 
All right.  And did you ever have a conversation with Mr Roberts-Smith following 
your conversation with Person 17 about the fact that she told you that she had been 
pregnant?---Yes. 
 
What – when was that conversation, to the best of your recollection?---It was in the 35 
aftermath of that, not – not so far after when she arrived to the house. 
 
All right.  And can you tell his Honour what you remember about what you said to 
him and what he said to you about - - -  
 40 
MR McCLINTOCK:   Your Honour, I don’t believe this was put to my client, and I 
object. 
 
HIS HONOUR:   Yes.  Mr Owens, was it put? 
 45 
MR OWENS:   No, but wasn’t deliberately not put, and Mr Roberts-Smith, of 
course, has the ability to return and give evidence in reply.  I put the case as best I 

498



 

.NSD1485/2018 14.2.22 P-1929 E. ROBERTS XN 
©Commonwealth of Australia  MR OWENS 
 Mark O'Brien Legal 

understood it at the time I cross-examined Mr Roberts-Smith, and I’m now asking 
this witness for - - -  
 
HIS HONOUR:   All right.  I will allow it. 
 5 
MR OWENS:   Thank you, your Honour. 
 
THE WITNESS:   I asked - - -  
 
HIS HONOUR:   You go ahead?---Yes.  I asked Ben whether he knew she was 10 
pregnant.  He said yes, and I said, “How are you so sure?”  He said that he was with 
her when she bought the pregnancy test but he was not with her when she did the 
actual test. 
 
MR OWENS:   Thank you.  Now, did he tell you anything about the result of the 15 
pregnancy test?---No.  I don’t recall. 
 
Now, can I show you a document, please.  Now, what I’ve shown you is an outline of 
evidence filed by Mr Roberts-Smith’s lawyers on your behalf in these proceedings 
dated 5 April 2019;  do you see that?---Yes. 20 
 
Have you seen that document before?---Yes, I have. 
 
All right.  Were you aware that Mr Roberts-Smith’s lawyers were filing this 
document relating to you?---Yes, I was. 25 
 
All right.  Now, can – did you provide the information in this outline to those 
lawyers?---Yes, I did. 
 
Now, can I ask you, please, to turn to paragraph 20.  And if you see in paragraph 20, 30 
the second sentence says: 
 

We had previously separated with Ben having moved out of our home in about 
October 2017 to about April 2018 when were reconciled and he moved back in.  
I was aware that Ben had a relationship with another woman. 35 
 

Do you see that?---Yes, I do. 
 
All right.  Did you provide that information to Mr Roberts-Smith’s lawyers?---Yes, I 
did. 40 
 
Was it true?---No, it was not. 
 
Why did you say something to them that was not true?---Because Ben asked me to 
lie. 45 
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And are you able to tell his Honour when and in what terms Mr Roberts-Smith asked 
you to lie?---Yes.  When he was standing in the bedroom that day and said that if I 
didn’t, I would lose them, and pointed to our children in the lounge room. 
 
Okay.  Thank you.  If you look at paragraph 22, you will see there’s a quotation set 5 
out there that says that you said words to this effect to Mr Roberts-Smith: 
 

I can’t believe this.  They are saying you had an affair without me knowing 
about it. 
 10 

You see that?---Yes. 
 
Did you ever say words to that effect to Mr Roberts-Smith?---Yes, I did. 
 
Did you know about the affair when it was going on?---No. 15 
 
If you have a look at paragraph 23, you will see it says that you say you recall that 
Ben became very hurt and upset: 
 

...as we had tried to keep our separation private, and the now the issue had 20 
been raised publicly for all to read about. 
 

Do you see that?---Yes, I do. 
 
Is that true?---No. 25 
 
And why did you – did you say that to Mr Roberts-Smith’s lawyers?---Yes, I did. 
 
And why did you say something to them that wasn’t true?---Because I was scared. 
 30 
I tender that document, your Honour.  Just – I tender paragraphs 20, 22 and 23. 
 
HIS HONOUR:   20, 22 and 23.  That’s all you’re tendering. 
 
MR OWENS:   Yes, your Honour. 35 
 
HIS HONOUR:   Yes.  R110, paragraphs 20, 22 and 23 of outline of evidence of 
Emma Roberts-Smith filed on 5 April 2019. 
 
 40 
EXHIBIT #R110 PARAGRAPHS 20, 22 AND 23 OF OUTLINE OF 
EVIDENCE OF EMMA ROBERTS-SMITH FILED 05/04/2019 
 
 
MR OWENS:   Would your Honour prefer it if we prepared a redacted copy that 45 
only had those paragraphs, or is your Honour happy to leave the whole document on 
the court file? 
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HIS HONOUR:   Well, it depends on the degree of difficulty, I think, Mr Owens.  If 
it’s easy to prepare one, well, do that. 
 
MR OWENS:   I think it’s easy enough, so we can do that. 
 5 
HIS HONOUR:   Yes, all right. 
 
MR OWENS:   Can I show the witness another document, and that one can be taken 
back. 
 10 
Now, do you see that this document is another outline of evidence filed by Mr 
Roberts-Smith’s lawyers in relation to you.  This is one dated 9 July 2019.  Now, 
again, did you – were you aware that a document – that that document was being 
filed in relation to you?---Yes. 
 15 
All right.  And did you provide the information in this document to Mr Roberts-
Smith’s lawyers?---Yes, I did. 
 
Now, can I ask you, please, to look at paragraph 3.  You will see there, it says: 
 20 

In October 2017, Ben and I separated.  I knew from conversations that I had 
had with Ben since we separated that he had been seeing someone by that 
name.  Although Ben had moved out of the house during our separation, I 
continued to manage his public speaking engagements.  He regularly came 
home for dinner to see the girls and he would sometimes stay over at the house 25 
in the spare room. 
 

Do you see that?--- .....  
 
All right.  Taking it in pieces, the first sentence: 30 
 

In October 2017, Ben and I separated – 
 
was that true?---No. 
 35 
And why did you tell the lawyers who prepared this document something that wasn’t 
true?--- .....  I was scared. 
 
And the second sentence, that you knew from conversations you had had with Ben 
since you had separated that he had been seeing someone by the name of Person 17:  40 
was that true before 6 April?---No, it was not. 
 
All right.  And it says: 
 

Although Ben had moved out of the house during our separation – 45 
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is that correct?  Had he moved out of the house during the separation?---No, he had 
not. 
 
Was there a separation?---No, there was no separation. 
 5 
And does it follow that – well, would he ever stay over at the house in the spare room 
in that period?---He was at the house, but in our bed. 
 
And again, in relation to all of that information, did you provide that information to 
Mr Roberts-Smith’s lawyers?---Yes, I did. 10 
 
Was it true?---No, it was not true. 
 
And why did you provide information that was untrue to those lawyers?---Because I 
was scared of losing my family. 15 
 
Thank you.  I tender paragraph 3 of that document, your Honour. 
 
MR McCLINTOCK:   No objection. 
 20 
HIS HONOUR:   Yes, all right.  R111 will be paragraph 3 of outline of evidence of 
Emma Roberts-Smith filed 11 July 2019. 
 
 
EXHIBIT #R111 PARAGRAPH 3 OF OUTLINE OF EVIDENCE OF EMMA 25 
ROBERTS-SMITH FILED 11/07/2019 
 
 
MR OWENS:   Thank you.  And that document can be returned to the associate, 
thank you. 30 
 
HIS HONOUR:   Yes.  Thank you. 
 
MR OWENS:   Now, can I remind you, in relation to the questions I’m about to ask 
you, to be very careful not to use the real name of any SAS soldier, and you’ve got a 35 
list in front of you to use to refer to anyone that I refer to or that you need to refer to, 
and if someone’s name is not on the list but you are aware that they are a member of 
the SAS or were a member of the SAS, indicate that and we can have you write their 
name so we don’t say their name in open court.  All right.  Now, having a look at that 
list, do you know who Person 5 is?---Yes, I do. 40 
 
All right.  Who is he?  I don’t mean his name;  I mean can you describe his 
- - -?---He’s one of Ben’s friends. 
 
All right.  Now, are you aware that at some point, Person 5 moved away from 45 
Australia?---Yes, I do. 
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All right.  Now, are you aware of whether – or are you aware of any communications 
that might have occurred between Mr Roberts-Smith and Person 5 around the point 
in time that he left Australia.  Do you remember any such communication?---Yes.  
The night before he was due to leave Australia for overseas, I believe he was going 
into the IGADF.  5 
 
Now, this - - -  
 
MR McCLINTOCK:   Your Honour, I - - -  
 10 
MR OWENS:   Yes.  If I – we will just take this bit by bit?---Yes.  
 
First of all, can you tell his Honour, first of all, what you know in terms of what you 
saw or heard in terms of a communication between Mr Roberts-Smith and Person 5 
that you were going to tell his Honour about?---I know that Ben was on the phone to 15 
Person 5 the night before - - -  
 
All right.  And just – if I can just stop you there.  How did you know?---I was in the 
same room as Ben at the time.  
 20 
And how did you know that it was Person 5 on the other end of the phone?---I could 
hear his voice, and it’s quite distinctive.  
 
Okay.  Now, do you remember where you were when this phone call took place?  
Where in the house you were when this phone cool took place?---Yes.  In our 25 
bedroom.  
 
Okay.  And were you in the bedroom with Mr Roberts-Smith for the duration of this 
phone call?---No.  
 30 
How long did the phone call last for?---I don’t – not – not for very long at all from 
memory.  
 
Okay.  Can you indicate?---Within 10 minutes 
 35 
10 minutes.  All right.  And for how much of that time were you in the same room as 
Mr Robert-Smith?---In and out.  
 
Okay.  Now, tell his Honour what you remember hearing.  Was the phone on speaker 
or was it not on speaker?---No.  40 
 
So how could you hear Person 5’s distinctive voice?---By his accent.  
 
How were you able to hear it if it wasn’t on speaker?---He’s very loud, and it’s very 
distinctive.  45 
 
So you could hear it through the - - -?---I could hear the person’s voice, yes.  
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Now, could you discern any of the words that he was saying?---No.  
 
Okay.  So can you remember anything that you recall Mr Roberts-Smith saying into 
the phone?---No.   
 5 
Did you have a conversation with Mr Roberts-Smith about that phone call 
subsequently?---Yes, I did.  
 
All right.  Now, can you tell his Honour – doing the best you can – what Mr Roberts-
Smith said to you and what you said to him in that conversation?   10 
 
MR McCLINTOCK:   Your Honour, I also don’t believe this was put.  I appreciate 
that the rule in Browne v Dunn - - -  
 
MR OWENS:   This was put.   15 
 
MR McCLINTOCK:   ..... thanks.  If that – I accept my learned friend – what my 
learned friend says.   
 
HIS HONOUR:   Thank you.  Yes.   20 
 
THE WITNESS:   When Ben got off the phone to Person 5, he had been quite 
nervous for him.  He was going into the IGADF.   
 
MR McCLINTOCK:   I object to this, your Honour.  It’s not - - -  25 
 
MR OWENS:   Could you try and remember – put it in terms of, best you can, “Ben 
said to me,” and then the words that Ben said to you?---Ben said that the IGADF 
were going to interview Person 5 the night before he was - - -  
 30 
I’m sorry, your Honour.  I’m sorry.  There has been a slip - - -?---Sorry.  
 
- - - with the name.   
 
HIS HONOUR:   Yes.  All right.  Yes, Ms Mitchelmore.   35 
 
MS MITCHELMORE:   Yes, your Honour.  I seek a number of orders pursuant to 
section 19(3A) of the National Security Information (Civil and Criminal 
Proceedings) Act 2004.   
 40 
HIS HONOUR:   Yes.   
 
MS MITCHELMORE:   The first of those would be that the name of the person just 
disclosed be suppressed.  The second is that that information be redacted or removed 
from the transcript and substituted with a reference to Person 5.  And, finally, that 45 
that information be excluded from any recording that is to be made available on the 
Federal Court’s YouTube channel.   
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HIS HONOUR:   Yes.  All right.  Well, I make all three of those orders, Ms 
Mitchelmore.   
 
MS MITCHELMORE:   If the court pleases.   
 5 
HIS HONOUR:   Thank you.   
 
MR OWENS:   Thank you, your Honour.   
 
It’s easy to make a slip.  Just do your best to try to remember any name, nickname, 10 
use the pseudonym list if you can.  So, again, doing the best you can in terms of “Ben 
said” and then the words that you remember Ben saying, what do you remember Mr 
Roberts-Smith said to you after this phone call?---Ben told me that Person 5 was 
going into the IGADF the night before he was flying out of the court, and said – he 
said that Person 5 was very upset about it.  15 
 
And do you remember anything else that he told you?---Yes.  He told me that Person 
5 had gone into somebody’s office at the SASR, and when he walked in Person 18 
was in the office.  And there was an altercation, and Person 5 was very angry that 
Person - - -  20 
 
MR McCLINTOCK:   Your Honour, I do object to this.  I believe this was not put.  I 
appreciate that the rule in Browne v Dunn is not necessarily a grounds of objection, 
but this was not put.   
 25 
HIS HONOUR:   Yes.  I think I will allow it, Mr McClintock, but there will be a 
point, Mr Owens, where if it’s one or two matters then there’s - - -  
 
MR OWENS:   Yes, your Honour.   
 30 
HIS HONOUR:   - - - an issue then about what can be called in reply.  But there will 
be a limit.   
 
MR OWENS:   I understand, your Honour.   
 35 
HIS HONOUR:   Yes.   
 
MR OWENS:   I’m just seeking to have the witness’ best recollection about this 
conversation.   
 40 
HIS HONOUR:   Yes.   
 
MR OWENS:   That, at least in part, was cross-examined on.   
 
HIS HONOUR:   Yes.  All right.   45 
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MR OWENS:   So can you just keep going with what you remember Mr Roberts-
Smith said to you - - -  
 
MR McCLINTOCK:   Your Honour, before the witness answers the question, could I 
make just one further objection.  It’s the basis upon – I’m sorry, your Honour.  It’s 5 
the basis upon which the material is to be admitted.  If it’s evidence of something my 
client said, so be it.  I don’t object.  I can’t object given the ruling your Honour has 
just made.  If it’s to be evidence of the truth of what the witness said, I do object to 
that, because it would be hearsay.   
 10 
HIS HONOUR:   Yes.  Well, I think that’s right, isn’t it, Mr Owens?  It depends a bit 
- - -  
 
MR OWENS:   Well - - -  
 15 
HIS HONOUR:   - - - whether it’s an admission by - - -  
 
MR OWENS:   - - - it depends - - -  
 
HIS HONOUR:   - - - Mr Roberts-Smith.   20 
 
MR OWENS:   Quite.   
 
HIS HONOUR:   But if it’s some description of somebody else’s conduct, that may 
not be admissible as truth of it.   25 
 
MR OWENS:   No.  But the question – the basis of the question is that it’s put on 
terms of what Mr Roberts-Smith is saying about the content of a phone call that he 
was a participant on.   
 30 
HIS HONOUR:   Yes.   
 
MR OWENS:   It is relevant on that basis.   
 
HIS HONOUR:   Yes.   35 
 
MR OWENS:   And any wider hearsay purpose, I accept, can be debated later.  But 
that’s the basis upon which it’s being led.  But I will do it in another way, your 
Honour, which might short circuit this.   
 40 
HIS HONOUR:   Yes.   
 
MR OWENS:   Could the witness be shown exhibit R45, please.   
 
HIS HONOUR:   Yes.   45 
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MR OWENS:   Now, if you have a look at that document, do you recognise that as a 
text message exchange between you and Ms Scott?---Yes, I do.  
 
On 9 May 2018.  Do you see that?---Yes.  
 5 
Now, can I ask this, please.  You will see the first message that you sent which 
begins “hey mate.”  Do you see that?---What was that, sorry?  
 
Do you see the first message that you sent - - -?---Yes.  
 10 
- - - which begins “hey mate”?---Yes.  
 
Can I ask this.  Was the information contained – or tell – can you tell his Honour 
where did you obtain the information contained in that first message?---From Ben.  
 15 
All right.  Now, do you recall – as best you can – the words that Mr Roberts-Smith 
used to give you that information?---I don’t remember his exact words, but when he 
got off the phone to Person 5 he said that they were very, very interested in what Ben 
was doing in Afghanistan.  
 20 
All right.  Now, if you look at the second message on the page, you will see it says:  
 

It’s obvious that someone has said a hell of a lot about Ben.  
 

Do you see that?---Yes.   25 
 
Now, was that a statement that you made of your supposition or opinion, or was that 
– what was the basis for saying that?---Ben had told me that.   
 
Can you remember the words that he used when he gave you the information that 30 
you then recorded in that message?---No, I don’t.  
 
All right.  That can be returned, your Honour.  Now, again, remembering to not use 
names, can you tell his Honour – or do you know who person 29 is?  Just have a look 
at the list?---Yes, I do.  35 
 
All right.  And who is Person 29?  Not his name?---He is one of Ben’s friends.   
 
All right.  Now, do you recall an occasion where Person 29 was staying in your 
house around July 2019?---Yes, I do.   40 
 
All right.  Can you tell his Honour what you remember about that stay?---Ben and 
Person 29 were in the office looking at documents on Ben’s laptop.  
 
Can you tell his Honour what you personally observed?---I saw an image of a white 45 
building that was an aerial shot, and they were describing what was going on around 
the building.  
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Can you recall the words that they were using to each other that you heard?---No, I 
do not recall. 
 
Do you – did you observe them looking at anything other than an aerial shot of a 
white building?---Yes, they were looking at documents on the computer. 5 
 
Were you able to see what those documents on the computer were?---No, I wasn’t. 
 
Were you – is there anything else you can tell his Honour about what Mr Roberts-
Smith and Person 29 were doing together in the office in – during that July 2019 stay 10 
that you observed?---They were watching TV and chatting and having drinks. 
 
All right.  Now, do you recall any particular discussions that you’ve had with Mr 
Roberts-Smith about Person 29 after that stay?---Yes, I do. 
 15 
All right.  Can you tell his Honour what you recall of the first such discussion that 
you remember?---In - - -  
 
And, as best you can, use the words, “Ben said”, “I said”?---In December of 2019, 
Ben rang and asked me to ring Person 29 from my phone and ask him to come to 20 
Sydney, not to ask questions - - -  
 
MR McCLINTOCK:   Your Honour, this was not led either. 
 
MR OWENS:   I’m pretty sure it was.   25 
 
MR McCLINTOCK:   I stand to be corrected. 
 
MR OWENS:   Well, so do I, but, if it matters, I can check the transcript. 
 30 
HIS HONOUR:   Well, how much of this is there, Mr Owens?  I think there’s a 
question of degree here. 
 
MR OWENS:   I don’t think it will take long, your Honour. 
 35 
HIS HONOUR:   No, no.  Well - - -  
 
MR OWENS:   I’m sorry.   
 
HIS HONOUR:   - - - as to this particular one. 40 
 
MR OWENS:   Yes. 
 
HIS HONOUR:   But I’m looking more long-term:  how many conversations are 
there where there’s - - -  45 
 
MR OWENS:   I will ask the witness, your Honour.   

508



 

.NSD1485/2018 14.2.22 P-1939 E. ROBERTS XN 
©Commonwealth of Australia  MR OWENS 
 Mark O'Brien Legal 

How many conversations with Mr Roberts-Smith about Person 29 do you presently 
recall?---Just that one in the December. 
 
All right.   
 5 
HIS HONOUR:    No, I actually meant - - -  
 
MR OWENS:   I’m sorry. 
 
HIS HONOUR:   I actually meant how many conversations are going to be led which 10 
are arguably not put to the witness – that’s what I meant – in a broader sense? 
 
MR OWENS:   I don’t think there will be any more, your Honour.   
 
HIS HONOUR:   All right.  Well, I will allow this.   15 
 
MR OWENS:   Without accepting that this one wasn’t – my - - -  
 
HIS HONOUR:   No.   
 20 
MR OWENS:   As I say, I think there might be a debate about whether this was put 
or not, but - - -  
 
HIS HONOUR:   All right.   
 25 
MR OWENS:   - - - I - - -  
 
HIS HONOUR:   Yes.  You go ahead. 
 
MR OWENS:   Thank you, your Honour. 30 
 
All right.  Could you just tell his Honour what you remember about this conversation 
concerning Person 29 that you had with Mr Roberts-Smith?---Ben had asked me in 
December of ’19 to ring Person 29 and not to ask questions and just gave an address 
and a time that he was to meet Ben there. 35 
 
And do you remember what the address was?---I don’t remember the address, but it 
was a hotel in Sydney. 
 
All right.  And do you have any knowledge about why he was asking you to do 40 
that?---No, I do not. 
 
Did he say anything to you?---Not at the time, no.   
 
And is that all you can remember about your conversations with Mr Roberts-Smith 45 
and – about Person 29?---No. 
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It’s not all?---The next day, Ben returned back to Queensland and he – sorry – prior, 
he had asked me to ring his PA at 7 and extend the hotel to a two-bedroom 
apartment, which she did.  And I said we would pay for that privately.  Ben had 
dinner with Person 29 that night. 
 5 
MR McCLINTOCK:   I object.   
 
MR OWENS:   Well - - -  
 
HIS HONOUR:   How do you know that?---Ben told me.  And I’ve seen the receipt 10 
from the credit card. 
 
I will allow that. 
 
MR OWENS:   Thank you. 15 
 
All right.  And what else did Ben tell you about that meeting between himself and 
Person 29?---The following day, Ben told me Person 29 did not stay in the 
apartment.  He drove back to his home.  When I saw the credit card statement, I 
knew that they wouldn’t have been drinking, because he was driving home.  I asked 20 
why it was so much. 
 
How much was it;  do you remember?---It was around $600.  And I asked him who 
else was at that dinner. 
 25 
You asked Mr Roberts-Smith - - -?---Ben, yes. 
 
- - - who else was at the dinner - - -?---Yes. 
 
- - - apart from himself and Person 29?---Person 29, yes. 30 
 
And what did he say to that?---He told me that Monica Allen was at the dinner. 
 
All right.  Did he tell you anything else about that dinner?---Yes. 
 35 
MR McCLINTOCK:   I object, your Honour.   
 
HIS HONOUR:   Yes, what’s the relevance, Mr Owens? 
 
MR OWENS:   Your Honour, I can do it in the absence of the witness if that’s - - -  40 
 
HIS HONOUR:   Yes. 
 
MR OWENS:   - - - preferable, but - - -  
 45 
HIS HONOUR:   Would you mind just stepping outside for a moment.  We need to 
have a debate, a legal debate?---Yes. 
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<THE WITNESS WITHDREW [11.44 am] 
 
 
MR OWENS:   Your Honour, this – your Honour might recall that I cross-examined 
Mr Roberts-Smith about the dinner that he had had with Person 29 and I was putting 5 
to him that his denials of the fact that the subject matter of Person 29s interview with 
the Inspector-General were not plausible in the circumstances.  And what this 
witness is now doing is giving evidence about what Mr Roberts-Smith said occurred 
at that dinner that night.   
 10 
HIS HONOUR:   You want to be heard any further, Mister - - -  
 
MR McCLINTOCK:   No, your Honour, I don’t.   
 
HIS HONOUR:   All right.  Well, I will allow the question.  If the witness could 15 
come back in, please.   
 
 
<EMMA ROBERTS, RECALLED [11.47 am] 
 20 
 
<EXAMINATION-IN-CHIEF BY MR OWENS 
 
 
HIS HONOUR:   Yes.  Thank you. 25 
 
MR OWENS:   Thank you.   
 
You might recall that you just gave evidence that Mr Roberts-Smith told you that, in 
addition to himself and Person 29 at the dinner, Ms Monica Allen was 30 
present?---Yes. 
 
All right.  Did Mr Roberts-Smith say anything else about that dinner?---Yes, he did. 
 
What did he say to you?  And try and use, as best you can, the words that he 35 
used?---He told me that he gave Person 29 a copy of his notes from the IGADF that 
day.   
 
He, being Mr Roberts-Smith?---Ben did. 
 40 
MR McCLINTOCK:   Your Honour, that was not put. 
 
MR OWENS:   No, it wasn’t.  I accept that.   
 
MR McCLINTOCK:   I object to it.   45 
 
MR OWENS:   I didn’t know it.   
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HIS HONOUR:   Yes.  Well, you will have the opportunity to reply on that, Mr 
McClintock, won’t you? 
 
MR McCLINTOCK:   I do.  I’m sorry.  I keep forgetting to take my mask off, your 
Honour. 5 
 
HIS HONOUR:   Yes. 
 
MR McCLINTOCK:   I can’t say they’re becoming second nature.  Your Honour is 
quite correct, but I do – it’s always that quandary where, when we hear something 10 
that comes completely new and one has never heard before.  As I said, I appreciate 
the rule in Brown – a breach of the rule in Browne v Dunn is not necessarily a basis 
for an objection to admissibility, but it’s something I felt I should draw to your 
Honour’s attention. 
 15 
HIS HONOUR:   Yes.  All right.  Mr Owens, do you - - -  
 
MR OWENS:   I don’t – I do not dispute that I did not put to Mr Roberts-Smith that 
he passed notes of Inspector-General’s interview to Person 29 at that interview. 
 20 
HIS HONOUR:   Yes.  And that would form a basis for evidence in reply, I would 
have thought. 
 
MR OWENS:   Absolutely. 
 25 
HIS HONOUR:   Yes.  All right.  Well, I will allow it.   
 
MR OWENS:   Thank you.   
 
All right.  Now, I’m going to move to a different – well, sorry, I should say was there 30 
anything else that you recall about anything that Ben Roberts-Smith told you about 
that dinner that he had with Person 29 and Ms Allen that you can recall?---No.   
 
Okay.  Now, moving to a different topic, do you recall Mr Roberts-Smith ever saying 
anything to you about USBs?---Yes. 35 
 
Can you tell his Honour what you recall the first time you recall Mr Roberts-Smith 
saying something to you about USBs?---Ben was expecting USBs to be delivered in 
the mail and asked me if they had arrived yet.  
 40 
And what did you say to him?---No, they haven’t. 
 
All right.  And do you remember anything else in relation to USBs arriving in the 
post?---I remember that some did arrive.  Some - - -  
 45 
How did you know that?---I collected the mail from our post box.  
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And how did you know that the mail had USBs in it?---I opened all the mail.  
 
All right.  And did the envelopes in which the USBs were contained identify who the 
sender was?---No.  
 5 
Was there anything inside the envelope that indicated who the sender was?---Not that 
I recall, no.  
 
Did Mr Roberts-Smith every say anything to you in relation to who the sender of the 
USBs was?---Yes.  I believe he was waiting for them - - -  10 
 
If you just try and remember the words that Mr Roberts-Smith used to you to tell you 
anything about where those USBs had come from?---He was waiting for a parcel 
from Person 35 and, I believe, Person 27.  
 15 
Why do you say you believe Person 27?   
 
MR McCLINTOCK:   Your Honour, this wasn’t put either.  Again, I appreciate that 
your Honour will make the same ruling that your Honour made.   
 20 
HIS HONOUR:   Yes.  All right.  I will and do.  Yes, Mr Owens.   
 
MR OWENS:   Thank you, your Honour.   
 
My question was you said you believe Person 27.  I’m just trying to 25 
understand?---Ben has said their name.  
 
Do you remember the words that he used to tell you?---No, I do not.  
 
Now, do you know what Mr Roberts-Smith – and when I say do you know, did you 30 
see or did you observe what Mr Roberts-Smith did with those USBs once he had 
them?---I saw that he downloaded them onto his laptop.  
 
Did you see him do that?---I – no.  I did not see him download them, but I saw 
photos on his laptop.   35 
 
And what made you think that those photos were from the USBs?---They were all 
from Afghanistan.  
 
Now, do you remember how many photographs you saw?---Maybe a dozen.   40 
 
Now, do you recall that Mr Roberts-Smith issued you a subpoena in these 
proceedings?---Yes, I do.  
 
And do you recall that it required you to produce certain categories of documents to 45 
the court?---Yes.  
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All right.  Now, did you seek – and I’m not asking you to tell me – if the answer is 
yes, I’m not asking you to tell me what the substance of it was, but just the fact.  Did 
you seek legal advice in relation to what you needed to do to comply with that 
subpoena?---Yes, I did.  
 5 
All right.  Can you – again, don’t tell me anything about what was said.  Can you 
indicate who you sought that legal advice from?---Patrick McCafferty.   
 
And who’s Patrick McCafferty?---My QC.   
 10 
Now, can I show you, please - - -  
 
MR McCLINTOCK:   He’s so much more than that.   
 
MR OWENS:   - - - a document.  Now, and can I just indicate for the transcript, your 15 
Honour, that this document is tab 10 of MFIR43.  Can you have a look at that 
document, please, Ms Roberts, and tell me is that document that you produced in 
response to that subpoena?---Yes, it is.   
 
All right.  Can you please tell his Honour where it was that you found that 20 
document?---In accordance with my subpoena, I was in Patrick McCafferty’s office 
on 31 May, and - - -  
 
Don’t tell me anything that Mr McCafferty said.  Just tell me where it was that you 
got this document?---Off Patrick McCafferty’s computer.  25 
 
Do you have an understanding of how this document came to be on Mr McCafferty’s 
computer?---Yes.  I signed into our company emails.  
 
So when you say our company emails, what – can you just tell his Honour what you 30 
had - - -?---I signed into the Crazy Domain website.  
 
What’s the company that you’re referring to?---RS Group Australia.  
 
All right.  And can you tell his Honour – the email accounts in that company email – 35 
was the account that you found this document in, did it belong to a particular person 
or - - -?---Yes.   
 
Whose?---Ben@rsgroupaustralia.com.  
 40 
Thank you.  And do I understand from what you just said that, at the time you 
accessed that document, Mr McCafferty was in the room with you?---Yes.  
 
All right.  Now, I’m going to show you another document.  And, your Honour, for 
the record, this is tab 15 of MFIR43.   45 
 
HIS HONOUR:   So the last one was, did you say - - -  

514



 

.NSD1485/2018 14.2.22 P-1945 E. ROBERTS XN 
©Commonwealth of Australia  MR OWENS 
 Mark O'Brien Legal 

MR OWENS:   Tab 10.   
 
HIS HONOUR:   10.  Yes.  Can you have a look at that document, please.  Now, was 
– do you recognise that as a document that you produced in response to the subpoena 
served on you?---Yes.  5 
 
All right.  Now, again, where did you locate that document?---On Patrick 
McCafferty’s computer in his office.   
 
And from what website or - - -?---The Crazy Domain website under Ben’s email 10 
address.  
 
All right.  Thank you.  Can I show you another document.  This one, your Honour, is 
tab 16 of MFIR43.  Do you recognise that document?---Yes, I do.  
 15 
Was that a document that you produced in response to the subpoena?---Yes, it is.  
 
And did you also obtain that document sitting in Mr McCafferty’s office from the 
ben@rsgroup email account?---Yes, I did.   
 20 
And can I show you a final document.  This one, your Honour, is tab 17 of MFIR43.  
Now, do you recognise that document?---Yes, I do.  
 
Can you tell his Honour what you recognise it to be?---I don’t know what it is, but 
that’s the same image that I saw Person 29 and Ben look at on a computer back in 25 
July.  
 
I see?---And I also got that in Patrick McCafferty’s office in accordance with my 
subpoena.  
 30 
I see.  Thank you.  All those documents can be – they can be returned to us.  Can I 
ask did you have any particular position or role in the RS Group company?---I’m a 
director.  
 
And were you a director at the time you were accessing the documents under the – 35 
for the subpoena?---Yes, I was.  Yes.   
 
Now, after you and Mr Roberts-Smith separated – which I think you told his Honour 
was 20 January 2020 - - -?---Yes.  
 40 
- - - from that point onwards, other than when you were with Mr McCafferty in his 
office looking for documents to comply with the subpoena, have you ever accessed 
Mr Robert-Smith’s RS Group email account?   
 
MS MITCHELMORE:   I object.   45 
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HIS HONOUR:   Yes.  And what’s the – well, can the objection be dealt with in the 
presence of the witness?   
 
MS MITCHELMORE:   It can.  It’s in the – it’s the nature of the breadth of that 
question.   5 
 
HIS HONOUR:   Yes.   
 
MS MITCHELMORE:   And I obviously haven’t heard ..... but there may be answers 
to that which may or may not indicate involvement of this witness with activities of 10 
law enforcement agencies.   
 
HIS HONOUR:   Yes.   
 
MS MITCHELMORE:   And I would say that irrespective, and whether or not such 15 
involvement has been – has taken place or not.   
 
HIS HONOUR:   Are you able to - - -  
 
MR OWENS:   I can modify the question.   20 
 
HIS HONOUR:   - - - rephrase it?   
 
MR OWENS:   Yes.   
 25 
HIS HONOUR:   Yes.   
 
MR OWENS:   Yes.  
 
Ms Roberts, you might remember I asked you a moment ago, after you and Mr 30 
Roberts-Smith separated on 20 January 2020, I said to you other than when you were 
with Mr McCafferty for the purposes of complying with the subpoena.  And can I 
also just add – I’m not saying it happened – but other than also if it was in 
connection with any law enforcement agency or endeavours, have you ever accessed 
Mr Robert-Smith’s RS Group email account?---No.   35 
 
Now, are you aware – subject to those same two qualifications, putting aside law 
enforcement and putting aside Mr McCafferty – are you aware of anyone else after 
20 January 2020 ever accessing Mr Robert-Smith’s RS Group email account?---Yes, 
I am.  40 
 
Who are you aware has accessed Mr Roberts-Smith’s email account after 20 January 
2020, putting to one side those two qualifications?---Danielle Scott. 
 
All right.  How did you become aware that Ms Scott had accessed Mr Roberts-45 
Smith’s email account?---From the start or from - - -  
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Go from - - -?--- - - - post twenty - - -  
 
Go – sorry, from – well, tell us – can you tell us the first time you became aware at 
any point in time – the first time you became aware that Ms Scott may have accessed 
Mr Roberts-Smith’s email account?---Danielle Scott had access to Ben’s account – 5 
or to all our accounts in April 2018. 
 
All right.  Can you tell his Honour, please, how it is that Ms Scott came to be given 
access to all of the – do you mean – when you say “all of the email accounts” 
- - -?---There was four accounts inside RS Group. 10 
 
So you mean all of the RS Group - - -?---Yes. 
 
- - - email accounts.  All right?---Yes. 
 15 
Can you tell his Honour in April 2018 how it was that Ms Scott came to be given 
access to all of the RS Group email accounts?---Ben and I were at a charity event in 
Brisbane, and we hopped in the car to drive back to the Sunshine Coast.  Ben’s PA at 
Seven had left a message – I was the passenger, Ben was driving – to say that Person 
17 had rung his PA at Seven.  Message was that Ben had to then check a mutual 20 
Gmail account that he was using with Person 17 with a password, and she had 
drafted a message that she wanted Ben to have access to.  That was the very first 
time I had ever heard that that was a thing. 
 
That what was a thing?---That Ben and Person 17 shared a Gmail account - - -  25 
 
All right?--- - - - during their relationship. 
 
So what did you say to him or what did he say to you after you had listened to that 
voicemail message?---I was not happy.  It was the first time I had heard of it.  It was 30 
only - - -  
 
Do you remember what you – what you said, or as best you can recall, what 
happened?---“What is going on?  What the hell is going on here?”  Ben admitted that 
they had shared a Gmail account with a common login and password.  And Ben’s PA 35 
at Seven had repeated the password on the voicemail.  Ben asked me while we were 
driving back to the coast to log in.  I said, “Absolutely not.”  We had decided to ask 
Danielle Scott to do that on our behalf. 
 
Can you remember the words that were exchanged to reach that decision?---Yes.  I 40 
had said to Ben that neither he or I should get into that account and that we needed 
an external person to do that for us. 
 
All right.  And do you remember how it was that Danielle Scott came to be the 
person that was selected to do it?---She was my closest confidante. 45 
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All right.  And so what happened after that decision had been reached?  What do you 
remember happening next?---We were on the freeway driving back up to the 
Sunshine Coast.  It was damage control in our car because it was another part of the 
relationship that had been exposed to me.  I didn’t want to respond to the Gmail 
account.  Ben suggested that Danielle would write to Person 17 and ask her to stop 5 
harassing us, which she had been doing in that time.  Ben then gave Danielle on that 
phone call the password to our company account. 
 
Can you – as best you can, can you remember what it was that Mr Roberts-Smith 
said to Ms Scott on that phone call?  What – what did he say?---We – he - - -  10 
 
What did he ask her to do?---He gave her switzerland2018, which was the password 
to the Gmail account - - -  
 
Yes?--- - - - and then gave her our company account password as well. 15 
 
And did he ask – did he say anything more to her?---We – we spoke to her again that 
night.  I said, “Don’t send anything yet.”  We rang later that night when we got back 
to the coast and it was agreed that Danielle would email Person 17 on our behalf and 
say that she was not to contact us again.  It was not from the Gmail account they 20 
shared, it was not from our company account but a private account that Danielle had 
set up under the name of Danielle Kennedy. 
 
All right.  Now, do you recall Mr Roberts-Smith saying or doing anything else in 
relation to Ms Scott after he gave her the password to the RS Group email 25 
account?---Yes, he asked Danielle to sign a confidentiality agreement. 
 
Do you remember when he asked her to do that?---Yes, it was around August 2018 
when the story had hit the press about the affair. 
 30 
Now, can I ask this:  have you ever observed Mr Roberts-Smith do anything unusual 
with a laptop?---Yes, I have. 
 
What?---I saw him put a drill through one and pour petrol on it and set it alight. 
 35 
Do you remember when he drilled the laptop and set it alight?---No, I do not. 
 
Is that the only occasion that you’ve seen him ..... laptop?---Yes. 
 
Now, can I show you, please – or can I ask the witness, please, to be shown exhibit 40 
R75. 
 
Can you just have a look at that.  There’s – it’s front and back of the page.  Now, 
what can you tell his Honour about that email?---That was an email that Ben had sent 
to me with a photograph of medication he found in Person 17’s bag the night she fell 45 
down the stairs. 
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How did you know that?---Ben told me. 
 
Did he tell you before or after he sent the email?---I don’t recall. 
 
Okay.  Do you recall whether he sent you any other photographs in relation to Person 5 
17?---There was photographs of her diary. 
 
Thank you.  That document can be returned to the court. 
 
Did Mr Roberts-Smith say anything to you to indicate why he was emailing you 10 
those photographs relating to Person 17?---He told me that he wanted me to keep 
them in case we ever needed them. 
 
Thank you.  Now, do you recall a weekend in early 2020 when Ms Scott was staying 
with you at your house?---Yes, I do. 15 
 
What can you tell his Honour about that weekend that you recall?---It was the day 
that Danielle was due to fly back to Cairns.  I had suspected that Ben was - - -  
 
MR McCLINTOCK:   I object. 20 
 
MR OWENS:   Well, can you – well, I think the witness can give that, your Honour.  
She’s giving evidence about her - - -  
 
HIS HONOUR:   Yes, what’s the basis, Mr McClintock? 25 
 
MR McCLINTOCK:   I won’t press it, your Honour. 
 
HIS HONOUR:   Yes, all right. 
 30 
THE WITNESS:   I had seen Ben, in the leadup to our separation, withdraw cash on 
a regular basis, and I thought he must have been stashing it.  Danielle and I - - -  
 
MR OWENS:   What do you mean by “stashing it”?---Keeping it somewhere. 
 35 
Right?---Danielle and I were having a conversation in the morning and we were 
talking about that, and I said, “He used to be out in the garden burying things.”  I at 
the time thought it was the cash, and she said, “Do you think you know where it is?”  
And I said, “Yes, the vicinity.” 
 40 
All right.  And what happened after that?---We put our children in front of a movie, 
gave them breakfast and we went out and – I knew the location of where I used to 
see him in the garden, and - - -  
 
And where was that?---It was on the corner of our office, which was detached from 45 
our home but connected by a pathway.  I went – we went down to the side of the 
office, and I knew the location and it was very obvious to me that there was a spot. 
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Why was it obvious to you?---There was a rock underneath the hose reel. 
 
Okay.  And can you tell his Honour what happened next after you reached that 
location?---I went to the garden shed and got a pitchfork.  I moved the rock.  I moved 
the garden reel that had no hose, just a reel.  And we dug down about that deep, and 5 
then - - -  
 
Just – you’re indicating about – what was that, 30 centimetres-ish?---It was not deep, 
yes. 
 10 
Yes?---And there was a lunchbox, one of the girls’ lunchboxes. 
 
Do you remember anything about the physical appearance of that lunchbox?---It was 
clear and had pink tabs on it. 
 15 
Okay.  And what happened once you found the lunchbox?---I picked it up, opened it, 
and there was several USBs double-bagged in snap-lock bags. 
 
Do you remember how many there were?---Four, five, from memory. 
 20 
And what happened after you found the USBs in the bags?---I gave them to Danielle.  
She downloaded them onto her laptop.  I said, “I do not want to see what’s on them.”  
We put them back in the – in the snap-lock bag, put them back in the lunchbox and 
reburied them. 
 25 
Okay.  Now, can I show you, please, a document.  Now, do you recognise this as an 
email that you received from Mr Roberts-Smith on 5 June 2020?---Yes, I do. 
 
All right.  Do you remember – do you remember receiving this email?---Yes. 
 30 
What can you tell his Honour about what you remember about receiving this 
email?---Ben had asked to come to the house to pick up some files in relation to our 
family matter, and I obviously gave him access to the property.  I was on the phone 
to Danielle at the time - - -  
 35 
Well, just – if I can just stop you there.  If you turn over the page, do you see there it 
looks like a – is that a – is that the response that you sent to the email - - -?---Yes. 
 
- - - on the first page?---Yes. 
 40 
All right.  Can I just ask you some questions about that.  You see you say that you 
will make sure that he has access to the property at 2.30 pm.  You’ve said – you then 
say: 
 

I have packed most of your personal belongings, all bar files in the cabinet, 45 
from the office and placed most of it in the garage. 
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Can I just ask you these questions, please.  What did you mean by “the 
cabinet”?---We had a filing cabinet in the office. 
 
All right.  So – and what – can you explain what you mean by packing most of his 
personal belongings bar the files in the cabinet from the office and placing it in the 5 
garage?---Everything – there was cupboards behind.  Most of that was stationery, 
and that was left there.  The contents of his actual desk I removed, because in the 
March, our girls were home-schooled and one of the – our daughters was using that 
desk. 
 10 
All right.  Now, was anything of Mr Roberts-Smith’s left in the desk, to your 
recollection?---There was a drawer that I was unable to open.  It was jammed, and it 
had - - -  
 
Well, do you know – if it was jammed – were you able to open it to see - - -?---No. 15 
 
- - - what was in there?  So you don’t - - -?---No. 
 
Do you know - - -?---I could see power cords for a phone and a little yellow box of 
bulldog clips. 20 
 
How did you see that?---I could – it – the drawer was jammed, the bottom left-hand 
one, and it was open about that much. 
 
All right.  To the extent you could see in there, could you see any USBs?---No. 25 
 
All right.  Now, when you were packing up the personal belongings of Mr – which – 
do you remember which drawer it was?  Where in the desk was that drawer?---It was 
one of the bottom ones.  I believe the bottom left. 
 30 
Do you remember anything in particular about packing up his belongings and putting 
them in the garage?  Do you remember doing anything – tell his Honour what you 
did.  What was the – what did the packing-up process involve?---I took before photos 
– so I knew what was in the boxes – of the drawers. 
 35 
Can I show you some photographs. 
 
HIS HONOUR:   What do you want to do with this one? 
 
MR OWENS:   Yes.  Sorry, I will tender that, your Honour. 40 
 
HIS HONOUR:   Any objection? 
 
MR McCLINTOCK:   No, your Honour. 
 45 
HIS HONOUR:   All right.  R112 will be emails passing between the applicant and 
Ms Roberts on 5 June 2020. 
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EXHIBIT #R112 EMAILS BETWEEN APPLICANT AND MS ROBERTS 
DATED 05/06/2020 
 
 
MR OWENS:   Can you just have a look at those photographs that I’ve just shown 5 
you and tell me – tell his Honour what you can recall about those photographs and 
what they show?---That was the contents of Ben’s desk, inside the drawers. 
 
And what happened to – what happened to all the contents that are in – shown in 
these pictures?  What did you do with them?---I packed them up in a box and put 10 
them in the garage. 
 
Okay.  All right.  Now, I tender those photos, your Honour. 
 
MR McCLINTOCK:   Perhaps my learned – I haven’t seen this before, your Honour.  15 
Perhaps my learned friend could defer the tender for a short time. 
 
MR OWENS:   Yes, of course.  If that could be marked MFI. 
 
HIS HONOUR:   All right.  MFIR113:  eight photographs. 20 
 
 
MFI #R113 EIGHT PHOTOGRAPHS 
 
 25 
MR OWENS:   Thank you, your Honour. 
 
Can I take you back now to the – in the morning, you received the email from Mr 
Roberts-Smith seeking access to the property.  You replied to him, telling him that 
the – his personal belongings, all bar the files in the filing cabinet, were in the 30 
garage.  Can you tell his Honour what you next recall about that day?---I had made a 
phone call to Danielle Scott to say that Ben was on his way to the house. 
 
Do you remember what time roughly that phone call took place?---It was around 2 
o’clock - - -  35 
 
Okay?--- - - - in the afternoon. 
 
And what did you say to Ms Scott?---I said that he was coming to pick up some files.  
I knew that most of the files were packed up or inside the house if they were 40 
personal, and she said, “Do you think they’re the file files?” 
 
The what files, sorry?---She said “file files”. 
 
What did - - -?---Which meant - - -  45 
 
What did you understand that to mean?--- - - - the USB files. 
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All right.  And what did you say when she said that?---I said, “Surely not.”  I hung 
up.  I went out to that spot and took a photo of that area. 
 
What’s that spot?---Where the files had – where we had reburied them. 
 5 
Okay.  And what did you do after you took those photos?---I let Ben onto the 
property.  I was inside the house while he was outside.  Right - - -  
 
Did you observe where he was or what he was doing?---No, the only time I saw him 
was in the office.  I specifically remember when I walked in, there was sweat drops 10 
on the tiles and on his desk. 
 
All right.  And what do you remember next happening in that day?---I was about to 
go and pick up the girls from school.  He said, “Will you follow me out?”  And I 
knew I wanted to get an after photo if that’s where he had been, so I said, “I’m going 15 
to go to the bathroom.  I will let you out.”  When he left, I went back and took the 
photos of after. 
 
All right.  Can I show you some photographs.  There’s two lots.  I will show you 
these ones first.  So the document that you’re looking at now, just for the transcript, 20 
your Honour, is MFIR43, tab 21.  Tab 20, I’m sorry.  MFIR43, tab 20.  It is, in fact, 
tab 21.  So MFIR43, tab 21. 
 
Now, Ms Roberts, can you look at that photographs and tell me if you recognise 
them and what you recognise them to be?---They’re photos that I took on my phone 25 
approximately five or 10 minutes before Ben arrived at the property. 
 
All right.  And can you point out to his Honour any relevant features of what’s 
shown in those photographs?---The hose reel and the rock, and the container with the 
USBs was underneath the rock. 30 
 
All right.  Thank you.  Now, you can give that back to the court officer.  I will show 
you another collection of photographs. 
 
HIS HONOUR:   So you’re not tendering that because it’s - - -  35 
 
MR OWENS:   I think they’re in MFIR43.   And this one, your Honour, is MFIR43, 
tab 22. 
 
Ms Roberts-Smith, can I ask you;  do you recognise these photographs, and if so, 40 
what can you tell his Honour about what they show?---They’re my photographs that I 
took after Ben had left. 
 
Okay.  And can you point out any relevant features in the photographs?---The rock 
had been moved and the conduit was – that was sitting on top of the air conditioning 45 
unit was on the ground. 
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Thank you.  Your Honour, that document can be taken back, and I will show the 
witness another document. 
 
Now, do you recognise this to be a screenshot of a message exchange between you 
and Ms Scott on 5 June 2020?---Yes, I do. 5 
 
All right.  I just want to ask you some questions about it.  Hang on.  Sorry.  Sorry, 
your Honour.  I think I’ve split up a document that shouldn’t have been split up.  I’m 
sorry.  Perhaps if that one could be brought back, and I will try .....  
 10 
HIS HONOUR:   We will give those back.   
 
MR OWENS:   Sorry.  I will replace it, your Honour, with a stapled copy.   
 
HIS HONOUR:   Thanks.   15 
 
MR OWENS:   All right.  Okay.  Now – okay.  Now, do you recognise this as a 
series of screenshots of an exchange between you and Ms Scott on 5 June 
2020?---Yes.  
 20 
All right.  I just want to ask you some questions about it.  You see there’s four 
photographs up the top which were apparently sent at 3.02 pm on 5 June.  Do you see 
that?---Yes.  
 
All right.  What were those photographs?  Can you tell his Honour?---They’re the 25 
photos that I took, the before and after, and then sent them to Danielle.  
 
All right.  Now, you then sent a message to Ms Scott that said:  
 

I’m still laughing.  I don’t think it’s RS Group financials.  30 
 

Do you see that?---Yes.  
 
What were you referring to there?---Danielle had told me that our company email – 
company accounts were on those USBs.  35 
 
All right.  Now, you then said:  
 

It has got to be the photos.  
 40 

Do you see that?---Yes.  
 
What did you mean by that?---The photos that Danielle had downloaded on her 
laptop.  
 45 
All right.  Now, do you see at the bottom of that page you said:  
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I don’t – I think he doesn’t think I’m smart enough to go and dig for it.  
 

Do you see that?---Yes.  
 
What were you referring to when you said that?---I don’t think Ben thought that I 5 
ever knew that he was up to.  
 
What was the reference to dig for it?  What did you mean by that?---When I went out 
there to think that there was money being buried in the garden.  
 10 
All right.  If you look over the page, you will see about halfway down the page you 
said:  
 

Maybe he is going to Sydney and knew he had to get the lunchbox before we 
sold.  15 
 

Do you see that?---Yes.  
 
What was the lunchbox that you were referring to?---That the double bagged – snap-
locked bags were inside a – one of our daughter’s lunchboxes.  20 
 
All right.  What was the reference to before we sold?---We were in the process of a 
Family Court matter with our divorce.  
 
I see.  I tender that exchange, your Honour.   25 
 
MR McCLINTOCK:   No objection.  
 
HIS HONOUR:   Yes.  All right.  R114:  text message exchange between Ms Roberts 
and Ms Scott on 5 June 2020.   30 
 
 
EXHIBIT #R114 TEXT MESSAGE EXCHANGE BETWEEN MS ROBERTS 
AND MS SCOTT DATED 05/06/2020 
 35 
 
MR OWENS:   Thank you.   
 
HIS HONOUR:   Yes.   
 40 
MR OWENS:   Now, I wish to – the witness can have those documents taken away 
and handed back to the court officer.  Court associate, please.   
 
Now, you might recall I asked you before about Mr MacLeod?---Yes.  
 45 
I want to ask you now did you ever hear a discussion at some point between Mr 
Roberts-Smith and Mr MacLeod concerning an SAS soldier?---Yes.  
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All right.  Can you tell his Honour who was the SAS solider using the - - -  
 
HIS HONOUR:   Are you going – asking for the name?   
 
MR OWENS:   No.  I’m asking for the pseudonym, sorry.  Yes?---Yes.  Person 6.  5 
 
All right.  And do you remember when you heard this discussion?---No.  
 
Do you remember whether the discussion was in person or on the phone?---Both.  
 10 
All right.  How did you hear the discussion?  How did you overhear what Mr 
Roberts-Smith and Mr MacLeod were talking about?---I was in the room when Ben 
was talking to Mr MacLeod on the phone.  
 
All right.  And how could you hear what Mr MacLeod was saying?  Or could you 15 
hear what Mr MacLeod - - -?---I couldn’t hear.  
 
So you could only hear what Mr Roberts-Smith was saying?---Yes.  
 
All right.  And, as best you can remember, using the words that you heard Mr 20 
Roberts-Smith say, what did you hear him say into the phone?---I don’t remember 
what was said on the phone.  
 
All right.  Now, can I show you a document that you received from Mr Roberts-
Smith.  Your Honour, it’s – I will show the witness a document, but, for the 25 
transcript, it’s tab 6 of MFIR43.  And if you want to familiarise yourself with the 
leadup to it too, but I’m going to ask you a question about the last page.  All right.  
Now, do you see that Mr Roberts-Smith sent you a text that said:  
 

What happened to Person 6 will scare the others.  30 
 

Do you see that?---Yes, I do.  
 
All right.  Did Mr Roberts-Smith ever say anything to you to indicate what it was 
that had happened to Person 6?---Yes.  He told me that Person 6 had had his home 35 
raided by the AFP.  
 
Did he tell you anything more about the circumstances in which Person 6’s house 
came to be raided by the AFP?---Yes.  He told me that he had asked John MacLeod 
to do that.  40 
 
That document can be returned.  That’s in MFIR43, your Honour.   
 
HIS HONOUR:   Yes.   
 45 
MR OWENS:   So I will deal with the tender of that later.  Thank you.  
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Now, you mentioned earlier in your evidence Person 18.  Just have a look at the list 
to remind yourself who Person 18 is?---Yes.  
 
All right.  Now, do you know Person 18?---Yes, I do.  
 5 
Okay.  Now, can you tell me if you recall ever having a conversation with Mr 
Roberts-Smith about Person 18?---Yes, I do.  
 
Can you tell his Honour, please, what that conversation was?---I remember talking to 
Ben out on our front steps after a story had hit the press that regiment members had 10 
been sent letters in the mail.   
 
And what was – as best you can recall, what was the conversation you had with Mr 
Roberts-Smith outside after those articles had appeared?---When I read the article, I 
looked at Ben and asked him what he had done.   15 
 
Do you remember the words that you used?  Direct words, if you can 
remember?---Yes, I do.  
 
What were they?---I said, “What the fuck have you done?”  20 
 
And did he say anything in response to that?---Yes.  We had a conversation about it.  
 
Do you remember the words that he used?---No.  
 25 
Do you remember the effect of the words that he used after you said, “What the fuck 
have you done”?---Yes.  He told me that he had written the letters, had saved them 
on a USB and printed them at the Seven office, had sealed them in the envelopes and 
given them to John MacLeod to post.  
 30 
Do you remember anything else that you said to him in that conversation?---Yes.  
 
What did you say to him?---I asked him if John had seen what the contents of the 
letters was.  
 35 
And did he say anything in response to that question?---He said no.  John did not 
know.  
 
All right.  Do you remember anything else about that conversation?---Yes.  I knew 
that - - -  40 
 
Just if you can try and put it in terms of what was said rather than what you 
knew?---I don’t remember much more than that.  
 
Okay.  Did you ever have any other conversation with Mr Roberts-Smith about 45 
sending letters to members of the regiment?---Yes.  He had asked me what the PO 
box was for the regiment.  It was the same post office box that we used when we 
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lived there.  He had asked me how Australia Post had worked, whether there were 
security cameras on the - - -  
 
MR McCLINTOCK:   Your Honour, these matters were never put either.   
 5 
MR OWENS:   I think they were.  Sorry.  What was put was not a conversation with 
this witness, but the events that the witness is recounting a conversation with were 
put.   
 
HIS HONOUR:   Yes.  I will allow.   10 
 
THE WITNESS:   Ben became quite paranoid about the stamps.   
 
MR OWENS:   How was it apparent to you that he was paranoid?---He had asked me 
to ask Danielle Scott how the mail system worked, because she once worked for 15 
them.  I had asked everything from - - -  
 
MR McCLINTOCK:   I object.   
 
MR OWENS:   Try and remember the questions that you asked, or the effect of the 20 
questions you asked if you can’t remember the exact words?---I asked him where he 
got the stamps from, and he said, “From my drawer.”  He said that John MacLeod 
had driven over the border and posted them.   
 
HIS HONOUR:   Which border is that?---The Queensland-New South Wales border. 25 
 
Right?---I remember, in the week prior to seeing that article in the press and Ben 
telling me that he had written those letters, that he came through the door at home 
with a grey shopping bag. 
 30 
MR OWENS:   Did you see what was in the grey shopping bag?---Yes, I did. 
 
What do you remember was in the bag?---There was a packet of Reflex paper, a 
packet of envelopes and a packet of gloves. 
 35 
And did you ask him – or did you say anything to him about that shopping bag and 
its contents?---No.  It dawned on me when I saw the article that that’s what they were 
used for. 
 
MR McCLINTOCK:   I object.   40 
 
HIS HONOUR:   Yes. 
 
MR OWENS:   I don’t press the – I don’t seek to suggest that that’s admissible. 
 45 
HIS HONOUR:   You won’t be relying on that answer? 
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MR OWENS:   No. 
 
HIS HONOUR:   No.  All right.  That will be recorded, Mr McClintock. 
 
MR McCLINTOCK:   Thanks, your Honour. 5 
 
MR OWENS:   All right.  Moving on to a different topic, do you remember ever 
seeing any articles in the press about anything to do with a prosthetic leg and the 
SAS?---Yes. 
 10 
Can you tell his Honour what you remember about the article that you recall?---I 
believe it was in The Guardian.  The photos that I had seen in the article, I had seen 
on Ben’s laptop while we were still married.  And Ben had been at the house during 
our Family Court matter – we were talking about selling our property – and during 
the conversation I said to him, “Nice article in The Guardian.”   15 
 
And did he say anything in response to you?---Yes, he did. 
 
What did he say?---He said, “Fuck them.  They can take some of the pressure for 
once.” 20 
 
Thank you.  I have no further questions, your Honour.  Thank you, Ms Roberts.  
 
HIS HONOUR:   Yes.  Are you ready to cross-examine, Mr McClintock. 
 25 
 
<CROSS-EXAMINATION BY MR McCLINTOCK [12.32 pm] 
 
 
MR McCLINTOCK:   Yes, I am, your Honour. 30 
 
Ms Roberts, you said, I think, three times in your evidence-in-chief that you first 
learned about the relationship between my client, your ex-husband, and Person 17 on 
6 April 2018 when she came to your house.  That’s what you said, isn’t it?---I don’t 
recall. 35 
 
I’m sorry.  You said this morning in response to questions from Mr Owens, that the 
first time you learned that my client was in a relationship with Person 17 was when 
she came to your house on 6 April 2018?---Correct.   
 40 
Yes.  And you said it three times, didn’t you, at least?---Yes. 
 
When you said you don’t recall, were you referring to the number of occasions 
- - -?---Yes. 
 45 
- - - that you said – thank you.  Just by the way, might the witness be shown the 
outline of evidence that she was shown this morning.  It was exhibit – perhaps my 
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learned friend could help me, your Honour.  It’s the second outline that was shown to 
the witness this morning.   
 
MR OWENS:   That’s exhibit R111. 
 5 
MR McCLINTOCK:   Thank you.  Perhaps the witness might be shown exhibit 
R111.   
 
You recall Mr Owens asking you questions about that document this 
morning?---Yes, I do. 10 
 
And do you see, if you go to paragraph 9, you set out the conversation between 
yourself and Person 17 that took place on that morning, don’t you?---Yes. 
 
I just want to focus on a couple of things.  If you go to page 3, you see that just about 15 
the fourth – fifth line, you see you – it says – it suggests that you asked her what 
stairs she fell down?---Yes. 
 
You did ask her that, didn’t you, I would - - -?---Yes, I did. 
 20 
Yes.  And she said, “At Parliament House at the Prime Minister’s Veterans’ 
Employment Awards”?---Yes.   
 
Yes.  And you then said, “When?”  That’s correct, isn’t it?---Yes, that’s correct. 
 25 
And she answered, “Last week.”  And then she said, “I have a massive bruise on my 
hip too”?---Yes. 
 
That was pretty much what you said to Mr Owens this morning in your evidence-in-
chief - - -?---Yes. 30 
 
- - - wasn’t it?  And then it records you as saying: 
 

“How did you find our address?” 
 35 

You did ask her that and, again, you said something very similar to Mr Owens this 
morning?---Yes. 
 
And Person 17 you record – you suggest she said, “I tried to Google you”?---Yes. 
 40 
She did say that, didn’t she?---No, she did not. 
 
What did she say?---She said she got our address from the back of Ben’s driver’s 
licence - - -  
 45 
Right?--- - - - when he was in the shower. 
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Right.  And, you see, if you drop down two lines, you will see it says: 
 

“I needed to see Ben one more time.  I got it off his driver’s licence while he 
was in the shower.” 
 5 

?---Yes. 
 
That is accurate, isn’t it?---Yes. 
 
Yes.  And then it goes on.  It says: 10 
 

“Why have you come here?” 
 

And you say – the outline says: 
 15 

Person 17 didn’t answer;  she was crying. 
 

That’s correct, isn’t it?---Yes. 
 
And then again it says: 20 
 

“Have you come for money?” 
 

And you – and the outline says: 
 25 

“No, I’m not a prostitute.” 
 

Yes.  She said that.  And, again, you said that this morning, didn’t you?---Yes. 
 
Yes.  Then it says – it suggests that you said: 30 
 

“Have you come to tell me you’re going to the press?” 
 

?---Yes. 
 35 
I think you said something like that this morning, didn’t you?---Yes. 
 
Yes.  And that’s accurate, isn’t it?---Yes, it is. 
 
And she then said – the outline says: 40 
 

I observed that Person 17 kept touching her bruised eye.   
 

That was accurate, isn’t it?---Yes. 
 45 
And you – and he then – she then said to you: 
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“It’s because of this, he doesn’t want to see me any more.” 
 

?---Yes. 
 
That’s correct, isn’t it?---That – she did not say that to me. 5 
 
What did she say?---She just didn’t answer me. 
 
Right.  And she did say: 
 10 

“Because I got so drunk and embarrassed him when I fell down the stairs, he 
doesn’t want to see me any more.” 
 

?---She did say – yes – that he - - -  
 15 
Yes?--- - - - she had embarrassed him. 
 
I beg your pardon?---She did say that she had embarrassed him, yes. 
 
Yes.  By getting drunk and falling down the stairs?---Yes. 20 
 
She did say that?---Yes. 
 
And you did say to her: 
 25 

“Aren’t you married?” 
 

?---Yes. 
 
And she said: 30 
 

“Yes.  But my husband had an affair, so I had a hall pass.” 
 

?---Yes. 
 35 
And you said: 
 

“So your husband knows?” 
 

?---Yes. 40 
 
And she said: 
 

“Yes.  I told him the day after I met Ben.” 
 45 

?---Yes. 
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She did say that.  Then do you see what – paragraph 10 and the dialogue that’s 
recorded there?---Mmm. 
 
That is accurate, isn’t it?---Yes. 
 5 
Yes.  Just go to, if you would, to paragraph 14 on page 5.  That also is accurate, isn’t 
it, Ms Roberts?---Yes, it is. 
 
By the way, is it Ms – Mrs or Ms?---Miss.  Ms Roberts. 
 10 
Sorry, Ms?---Yes. 
 
Thank you.  All right.  Now, let’s just go to something else, Miss Roberts – Ms 
Roberts, I apologise.  You’re quite sure, are you, that you didn’t know about this 
relationship until that date on 6 April when this woman came to your house?---Yes, 15 
I’m positive. 
 
All right.  You would never have said anything else different, would you?---No. 
 
Quite sure about that?---Yes. 20 
 
I’m going to have you shown a document.  I think you will recognise it.  Please.  I’m 
sorry, there are four there.  I apologise.  I will separate them.  One for the witness.  
Does your Honour want a copy of - - -  
 25 
HIS HONOUR:   Yes.  Thank you. 
 
MR McCLINTOCK:   Yes.  Look at the front page of that, Ms Robert?---Mmm. 
 
You see, that’s an affidavit that you swore to be true.  What’s the date on the first – 30 
well, I withdraw that.  It is an affidavit that you swore to be true, isn’t it?---Yes. 
 
If you look to the very last page, you will see your signature?---Yes. 
 
And you will see that you swore it before your solicitor, Mr Murakami?---Yes. 35 
 
And what’s the date on the first page?---30.9.2020. 
 
Thank you.  So that is a – that is the numeral nine in the - - -?---I - - -  
 40 
In the middle block of the date?---I understand it to be, yes. 
 
I’m sorry?---I think so, yes. 
 
Right.  Is – that’s not your writing, the date?---No. 45 
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All right.  But, of course, it is your writing on the last page and on each page where – 
at the bottom of each page, isn’t it?---Yes. 
 
You, of course, when you signed this, you – well, when you swore it - - -?---Yes. 
 5 
- - - you knew you were swearing on your oath - - -?---Yes. 
 
- - - that it was true, didn’t you?---Yes. 
 
Yes.  You read it, of course?---Yes. 10 
 
Just go, if you would, to page 3 of 6?---Yes. 
 
You see – just read paragraph 24 to yourself?---Yes. 
 15 
You see it says: 
 

I asked him – 
 

that’s your ex-husband, Mr – my client, Mr Roberts-Smith – 20 
 

in late 2017 to seek professional help. 
 

You see that?---Yes. 
 25 
Continuing: 
 

He agreed and attended upon Dr Bruce Lawford in December 2017 seeking 
assistance. 
 30 

?---Yes. 
 
You see that.  And then paragraph 25:  could you read that to yourself?---Yes. 
 
You say in paragraph 25, “At this time,” don’t you?---Yes. 35 
 
And you were plainly referring to December 2017, weren’t you?---No, I did not 
know in December 2017. 
 
Would you listen to my question.  I’m looking at the words of this affidavit, Ms 40 
Roberts.  You said in paragraph 25, “At this time,” and you were referring clearly, 
weren’t you, to what’s in the previous paragraph, December 2017.  That’s correct, 
isn’t it?---I did not know in December 2017. 
 
Would you answer my question, please.  Look at the words on the page.  I’m asking 45 
you what you meant when you said them.  You said, “At this time,” and that’s 
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plainly, madam, a reference to December 2017, isn’t it?  Would you answer my 
question?---I did not know about Person 17 – about – sorry. 
 
MR McCLINTOCK:   Ms Roberts - - -  
 5 
MR OWENS:   Sorry, her name needs to be suppressed. 
 
MR McCLINTOCK:   I’m sorry, I didn’t hear that.  I’m sorry. 
 
THE WITNESS:   I did not know about Person 17. 10 
 
HIS HONOUR:   Yes.  What do you want me to do? 
 
MR OWENS:   I’m sorry.  Your Honour needs to make an order.  Ms Mitchelmore 
always has the words, but it’s not her issue this time.  A suppression order over the 15 
publication of the name and an order that it be removed from the transcript and 
replaced with the pseudonym Person 17, and an order that it be removed from any 
recording to be shown on the court’s YouTube channel. 
 
HIS HONOUR:   All right.  Well, I will make those three orders in relation to the 20 
name mentioned, and the – when it’s removed from the transcript, the pseudonym 
Person 17 will be put in its place.  Yes. 
 
MR McCLINTOCK:   Thank you, your Honour. 
 25 
HIS HONOUR:   Yes. 
 
MR McCLINTOCK:   Ms Roberts, do you have a difficulty understanding my 
question?  My question is not actually about when you knew;  it’s about what you 
said in this affidavit?---Yes. 30 
 
You said in this affidavit, didn’t you, that you became aware that my client was 
having the affair with Person 17 in December 2017.  That’s what you said there, isn’t 
it?---Yes, that is right, in there. 
 35 
Yes.  That was a statement you made on your oath, wasn’t it, madam?---Yes. 
 
..... correct, isn’t it?---Yes. 
 
It wasn’t true, was it?---No. 40 
 
You said – I withdraw that.  When you signed this affidavit, on your evidence this 
morning, you must have known this passage was false;  that’s correct, isn’t it?---No, 
it’s not. 
 45 
You told us you read the affidavit before you signed it, didn’t you?---Yes. 
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You could hardly have missed that, could you, madam?---I didn’t read this this 
morning. 
 
I’m sorry, you read this before you – before you - - -?---Yes. 
 5 
- - - swore it to be true, before Mr Murakami in September 2020, didn’t you?---Yes. 
 
And if your evidence here this morning is true, paragraph 25 is false, isn’t it?---Yes. 
 
The fact is, madam, that your evidence here today about only finding out on 6 April 10 
is false, isn’t it?---No, it is not. 
 
And you know it to be false, don’t you?---No. 
 
I see.  Is that a convenient time, your Honour? 15 
 
HIS HONOUR:   Yes.  Do you want this document marked? 
 
MR McCLINTOCK:   Yes, your Honour, thank you. 
 20 
HIS HONOUR:   Yes.  I’m not asking you to indicate, Mr McClintock, at the 
moment, but the provenance of this document might require some consideration of 
confidentiality issues. 
 
MR McCLINTOCK:   I understand, your Honour.  That actually occurred to me over 25 
the weekend, then I forgot about it, to be honest, your Honour, for which I apologise. 
 
HIS HONOUR:   Well, you can consider that over the - - -  
 
MR McCLINTOCK:   Certainly. 30 
 
HIS HONOUR:   - - - luncheon adjournment and we will deal with it at 2.15. 
 
MR McCLINTOCK:   Certainly. 
 35 
HIS HONOUR:   Yes.  We will adjourn. 
 
 
ADJOURNED [12.46 pm] 
 40 
 
RESUMED [2.14 pm] 
 
 
HIS HONOUR:   Yes, Mr McClintock. 45 
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MR McCLINTOCK:   Your Honour before the adjournment raised section 121 of the 
– well, sorry, your Honour raised the issue about the affidavit.  It is dealt with in 
section 121 of the Family Law Act.  That operates of its own force, your Honour, so 
strictly, your Honour doesn’t need to do anything, but your Honour might think it 
prudent, seeing these are not proceedings in the Family Court, to make a 5 
nonpublication order just so as to minimise the risk of some inadvertent breach by 
someone who doesn’t realise that that provision applies, but it’s entirely a matter for 
your Honour. 
 
HIS HONOUR:   Yes, I might do that as a preauction, I think, Mr McClintock. 10 
 
MR McCLINTOCK:   Yes, that’s why – I thought your Honour might. 
 
HIS HONOUR:   Yes. 
 15 
MR OWENS:   Can I just identify an additional reason to do that.  Your Honour will 
have seen, at least in paragraph 25, the name of Person 17.  Also paragraph 26.  So 
that’s a further reason why this document needs to be treated in that way. 
 
HIS HONOUR:   Yes, all right.  Just give me a moment, please.  Yes, well, I will 20 
make an order under section 37AE – I’m sorry, 37AF prohibiting the publication of 
MFIA70 on the basis that it may tend to reveal the identity – or it will reveal the 
identity of Person 17, and I consider the order necessary to prevent prejudice to the 
proper administration of justice having regard to section 121 of the Family Law Act.  
Yes, Mr McClintock, are you ready to proceed? 25 
 
MR McCLINTOCK:   I’m ready to proceed, your Honour. 
 
HIS HONOUR:   Yes.  Could the witness be brought in, please.  Yes, thank you, Mr 
McClintock. 30 
 
MR McCLINTOCK:   Thank you, your Honour. 
 
You’re ready?---Yes. 
 35 
Thank you.  You have a copy, I think, of the affidavit in the Family Court that I was 
asking you about before lunch in front of you on the – well, on the desk in front of 
you?---Yes. 
 
Would you go to paragraph 25, the paragraph I was asking you about before lunch.  40 
Do you have an explanation as to how you came to say something in that paragraph 
which you now say is not true?---Sorry.  No, I think it is just a mistake. 
 
Thank you.  Just look at paragraph 27.  I withdraw that.  I withdraw that.  It’s not a 
mistake that you could possibly have made if you read this affidavit before you 45 
swore it, is it?  Is it?---It was a mistake. 
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I see.  Would you look at paragraph 27, madam.  Read it to yourself?---Yes. 
 
You see what it says there.  I want to suggest to you that that paragraph is false and 
that you know it’s false.  Do you agree with me or not?---No, I do not agree. 
 5 
I see.  It is false, isn’t it?---No, it is - - -  
 
Just - - -?--- - - - not false. 
 
Please wait for my question.  It is false to suggest, as you did in your evidence 10 
several times, that my client and you were not separated in late ’17, early ’18.  That 
is false, isn’t it?---No, we were not separated during that time. 
 
I see.  I will come back to that.  Do you recall giving evidence this morning – this is 
page 1946 of the transcript, your Honour – in response to a question from my learned 15 
friend?  I will read you the entire question so that you have it.  Mr Owens said to 
you: 
 

Ms Roberts, you might remember I asked you a moment ago;  after you and Mr 
Roberts-Smith separated on 20 January 2020 – 20 
 

and may I pause you and ask you to remember that date that Mr Owens said to you.  
He then continued: 
 

I said to you other than when you were with Mr McCafferty for the purpose of 25 
complying with the subpoena, and can I also just add – I’m not saying it 
happened – that other than also if it was in connection with any law 
enforcement agency or endeavours, have you ever accessed Mr Roberts-
Smith’s RS Group email account? 
 30 

Do you recall that question?---Yes, I do. 
 
And the – your answer was no, wasn’t it?---Yes. 
 
So what you were telling his Honour on your oath was that you had not accessed Mr 35 
Roberts-Smith’s RS Group email account at any time after 20 January 2020 except in 
relation to Mr McCafferty and the hypothetical possibility of law enforcement.  
That’s what you were saying, wasn’t it?---Yes. 
 
Was that true?---Yes. 40 
 
You’re sure about that?---Yes. 
 
Madam, there were proceedings between you and my client determined by 
Bromwich J in this court, weren’t there?---Yes. 45 
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And you recall swearing a number of affidavits in those proceedings, Ms 
Roberts?---Yes. 
 
One of them you swore on 19 August last year;  do you recall that?---Yes. 
 5 
I’m going to have you shown a copy of that affidavit.  You see that affidavit, don’t 
you?---Yes. 
 
And you agree with me that it is dated 19 August 2021?---Yes.  I understand your 
original question now. 10 
 
What do you understand by my original question?---That I did go into Ben’s email 
accounts in relation to this private matter, yes. 
 
I see.  So you would like to qualify the evidence you gave to his Honour this 15 
morning, would you?---Yes. 
 
What’s the qualification that you want to add?---That I went into the account during 
that time, and I didn’t understand the question properly this morning that it was two 
separate matters. 20 
 
Ms Roberts, you knew perfectly well what my learned friend Mr Owens was asking 
you.  The question was a model of clarity, wasn’t it?  Wasn’t  it?---I was confused.  I 
did go into the account during our Family Court proceedings. 
 25 
Why did you tell his Honour that you didn’t do that after 20 January 
2020?---Because I was confused with the question. 
 
You were confused.  I see.  Just look, if you would, at paragraphs 8 and 9 of that 
affidavit, which appear on the second page?---Mmm. 30 
 
Read them to yourself, would you?---Yes. 
 
They’re true, aren’t they?---Yes, they are. 
 35 
Yes.  Just by the way, look at paragraph 23 on the third page?---Yes. 
 
Is that true?---Yes. 
 
You told his Honour this morning that you had provided your friend Danielle Scott 40 
with the email address or the password for my client’s RS Group email account.   
 
MR OWENS:   I object, your Honour.   
 
THE WITNESS:   No.   45 
 
MR OWENS:   That wasn’t the evidence this morning.   
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MR McCLINTOCK:    I will withdraw it for the time being.  
 
You see, what I want to suggest to you, Ms Roberts, was that what you said in this 
affidavit, paragraphs 8 and 9, was false, and you know it’s false.  Do you agree with 
me or not?---I did log into that account on that day.  5 
 
Would you answer my question?   
 
HIS HONOUR:   Well, I think she answered, Mr McClintock.   
 10 
MR McCLINTOCK:   Thank you.   
 
I’m going to come back to that, Ms Roberts.  But, for the time being, could I have 
you shown a folder.  I’m going to ask you to go to a particular tab in the folder.  I’ve 
got a number of copies:  one for my learned friend and one for your Honour and one 15 
for the witness.  One for your Honour.   
 
HIS HONOUR:   Yes.   
 
MR McCLINTOCK:   Don’t look at it yet, Ms Roberts.  In a second I’m going to ask 20 
you to go to the first tab in the folder.  Would you look at that?---Number 1?  
 
Number 1.  You see, that’s an exchange of – well, it’s an exchange of messages 
between you and Danielle Scott, isn’t it?---Yes.  
 25 
What medium was it?  Was it – I – you were using Signal at some stage, weren’t 
you?---I used a variety with Danielle, yes.  
 
Yes.  What was - - -  
 30 
HIS HONOUR:   Sorry.  You use?---A variety of apps.  
 
Right.  Thank you.  I just didn’t hear you?---Sorry.   
 
MR McCLINTOCK:   The ones that I’m aware of are WhatsApp.  Well, SMSs on 35 
iPhone, WhatsApp, Telegram.  In the course of preparing this case, I learned of 
Signal?---Yes.  
 
Were they the four you used, or were there more?---And Viber.  
 40 
And Viber.  Thank you?---Yes.   
 
If you look closely, you will see there’s a date at the top, and I think it actually says 
28 December 2017.  But it’s certainly December 2017, isn’t it?---Yes.  
 45 
And you see that Ms Scott starts it off by saying:  
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I was too desperate, and that did not fare –  
 

she probably meant me well.  She says we.  And then you say this, don’t you:  
 

Yes.  I’m trying to me conscious of that.  It’s just new and raw at the moment.  I 5 
am still trying to come to terms with it all.   
 

What were you referring to?---The fact that Ben told me that he didn’t love me 
anymore.  
 10 
Just go down.  You – well, it’s perfectly obvious that by this time your marriage is in 
trouble?---Yes.  
 
That’s correct, isn’t it?---Yes.  
 15 
And you see, a little bit lower down, you say: 
 

Do you think he has made his mind up?  
 

Don’t you?---Yes.   20 
 
And what you’re referring to by that was whether he had made his mind up to leave 
you permanently.  That’s correct, isn’t it?---Yes.   
 
Just go, if you would, to the second tab.  Do you see that also is a group of messages 25 
that you sent to Danielle Scott, this time on 13 January 2018?---Yes.  
 
At that stage, you were on holiday with my client and your children in Singapore, 
weren’t you?---Yes.  
 30 
Yes.  Do you see that there’s a message from you where you say:  
 

And look where that got him.  
 

You see that, don’t you?---Yes.  35 
 
And then you say:  
 

How is he ever going to tell Kerry we are separated?  
 40 

That’s what you said to Danielle Scott, isn’t it?---Yes.  
 
And it is a clear indication, isn’t it, that at that time you believed you were separated 
from my client.  That’s correct, isn’t it?---No.  That’s not correct.  
 45 
What do you say the meaning of the words “how is he ever going to tell Kerry we 
are” – well, pausing there.  First, the Kerry is Mr Stokes, isn’t it?---Correct.  
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And what do you say “how is he ever going to tell Kerry we are separated” 
meant?---I don’t recall.   
 
You don’t recall.  You were, in fact, separated at that time, weren’t you?---No, we 
were not.  5 
 
I see.  Just go if you would to tab 3.  Now, I want you to read these carefully to 
yourself, Ms Roberts.  You see, they’re also sent on 13 January?---Yes.  
 
You see I think – and please correct me if you think I’m wrong – that the very first 10 
message that Danielle Scott says to you says something like:  
 

Not going to have –  
 

So much of it as is legible:  15 
 

Not going to have kids to him.  He’s a fucking – he’s a –  
 

And then there’s an F, dot, dot, dot, obviously meaning fucking fool;  correct?---Yes.   
 20 
And then it says – then Danielle Scott says to you:  
 

So the grass is not greener on the other side.   
 

See that?---Yes.  25 
 
And then she says to you:  
 

And, personally, I wouldn’t want to be married to some s, dot, dot, dot, mother 
who didn’t want to spend time with the kids anyway.  30 
 

You see that?---Yes.  
 
And then you said:  
 35 

Seriously.  He might want to upgrade, but he will always wonder if she’s there 
for the right reasons.  
 

To whom were you referring to the word “she”?---My suspicions that Ben was 
having an affair.  40 
 
You were actually referring to a real person, the real person being Person 17, weren’t 
you?---No, I was not.  
 
You see, by this time you had told Danielle Scott about what your husband had told 45 
you about being in a relationship, hadn’t you?---No.   
 

542



 

.NSD1485/2018 14.2.22 P-1973 E. ROBERTS XXN 
©Commonwealth of Australia  MR McCLINTOCK 
 Mark O'Brien Legal 

You see, he told you in response to a question from you in Singapore that he was 
seeing someone else, didn’t he?---No.  He did not ever tell me that.  
 
I want to suggest that the answer you’ve just given is false, and you know it.  Do you 
agree with me or not?---No.   5 
 
Let’s just go now to tab 8.  Now, it’s a long group of messages.  There’s a typescript 
of the whole thing with that, and I just want you to go to, first, to the actual original 
message.  I think it’s page 11.  Do you see those original messages there?---Page 11?  
 10 
Page 11.  Actually, before you come to that – before I ask you about that.  You recall 
in the messages that I was just asking you about, tab 3, there’s a reference to the 
woman in question having children.  Do you recall that?  Just go back?---Yes.  
 
How did you come – how did you or Danielle Scott come to know that?   15 
 
MR OWENS:   I object, your Honour.   
 
MR McCLINTOCK:   How did you come to know that?   
 20 
MR OWENS:   And then there’s a further objection, which is that is not a message 
from – that’s from Ms Scott.   
 
HIS HONOUR:   Which message are you referring to, Mr McClintock?   
 25 
MR McCLINTOCK:   I was referring to – I was referring, your Honour, to the 
message from Danielle Scott.  I will withdraw the question, your Honour.   
 
Had you told Danielle Scott something about whoever my client was in a relationship 
with having children?---No.  30 
 
Could I ask you – now go back to tab 8, but could I ask you who – before I actually 
come to the text messages – who Snazzy, Jodes and Missy are?---Yes.  They’re 
Sunshine Coast friends.   
 35 
I see.  Go to page 11?---Yes.   
 
And you will see there a text message.  It’s the top one on the page?---Yes. 
 
Can you read it?---Yes, I know that message. 40 
 
You know that message?---Yes. 
 
I see.  You agree with me, don’t you, that on 17 August 2018, you said to those three 
friends of yours – just by the way, the significance of 17 August.  I’m sorry.  11 45 
August.  I apologise.  Was it very shortly before that date, 11 August, my learned 
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friend’s clients had published the article about the relationship with Person 17;  that’s 
correct, isn’t it?---Correct. 
 
Let’s see what you said to them: 
 5 

I wanted to touch base with you all before I see you tomorrow and, in 
particular, talk to you about a deeply personal issue.   
 

You said that, didn’t you?---Yes. 
 10 
And then you say: 
 

Last year, Ben and I separated for a short while. 
 

?---Yes. 15 
 
You said that to them, didn’t you?---Yes. 
 
It was true, wasn’t it?---No, it was not. 
 20 
But how did you come to the – I withdraw that.  Let’s go on: 
 

We kept this extremely private.  It has now been made very public, front page of 
The Australian. 
 25 

That’s what you said, isn’t it?---Yes. 
 
Continuing: 
 

And, as you can imagine, we are both devastated. 30 
 

You said that, didn’t you?---Yes. 
 
You then said: 
 35 

In that time, Ben saw someone else who has also leaked damaging, false and 
slanderous accusations to the press. 
 

You see that?  You said that?---Yes. 
 40 
And then you said: 
 

We have now commenced legal defamation proceedings against Fairfax and, in 
turn, her. 
 45 

Do you see that?---Yes. 
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Continuing: 
 

I am desperately trying to hold myself together and very conscious that we’re 
travelling tomorrow. 
 5 

Do you see that?---Yes. 
 
Continuing: 
 

My biggest fear is not ruining the time for the girls, who are so excited and, of 10 
course, yourselves.  I will probably not be able to talk about it in person.  I do 
not want to lose control in front of the girls.  We have – 
 

and so on.  Do you see that?---Yes.  Yes, I did. 
 15 
Just by the way, when did you last read that message?---That day. 
 
I’m sorry?---On that day. 
 
Right?---I have not read it since.  20 
 
I see.  This is a message, of course, that you supplied to my instructing solicitors 
some time in 2018, isn’t it?  ’19, probably.  2019?---I don’t recall. 
 
Now, let’s go back to the sentence: 25 
 

Last year, Ben and I separated for a short while. 
 

Are you going to tell us – you have told us that that wasn’t true?---Yes. 
 30 
This was a message to three friends of yours?---Yes. 
 
No conceivable reason why you wouldn’t tell them the truth, is there?---Because I 
was told to lie about it. 
 35 
I see.  You’re saying you were told to lie to your friends about this – in this message.  
Is that what you’re saying?---Yes. 
 
Ms Roberts, that is simply false and you know it, don’t you?---No, it is not false. 
 40 
I see.  You see, there’s a degree of pain and anguish which is undoubtedly sincere in 
this message, isn’t there?---Yes, I was travelling with those three parents and our 
children that – that particular day, that weekend. 
 
But you were by yourself, not with my client when you sent this message, weren’t 45 
you?---I was at home on the Sunshine Coast, yes, when I sent that. 
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Yes, yes.  My client didn’t say anything to you to tell you to send this message, did 
he?---No, not that message, but the lie - - -  
 
I see?--- - - - in April, when he asked me to lie and say we were separated. 
 5 
I see.  Let’s just go back.  You don’t recall the message where you mentioned – 
where you say: 
 

How is he going to tell Kerry we’re separated? 
 10 

?---Yes. 
 
Looking at it now, what do you think it’s about?   If you want to get back to it, go 
back to it, tab 2?---I don’t recall. 
 15 
You don’t recall?---But Ben and I were not separated. 
 
You don’t recall saying to Danielle, “How is he going to explain to Kerry that we’re 
separated”?--- I don’t recall the context.   
 20 
I see.  Well, one context might be that you were, in fact, separated;  that’s correct, 
isn’t it?---No, it is not. 
 
Could I just ask you now.  Could you close that bundle up.  Your Honour, could that 
– that better be marked for identification now?  I’m not going to be asking that all the 25 
documents in there - - -  
 
HIS HONOUR:   Yes.  MFIA71 will be applicant’s cross-examination documents. 
 
 30 
MFI #A71 APPLICANT’S CROSS-EXAMINATION DOCUMENTS 
 
 
MR McCLINTOCK:   Ms Roberts, you received, I think, in 2020, an SMS from Mr 
McKenzie, a journalist with one of the respondents in this case, didn’t you?---Yes, I 35 
did. 
 
I don’t need to show it to you, but it was 8 August 2020.  That squares with your 
memory, doesn’t it?---Yes. 
 40 
And you got in contact with Mr McKenzie in response to that message, didn’t 
you?---No, I did not. 
 
Well, you certainly were in contact with him a little later, weren’t you?---I have since 
spoken to him, yes. 45 
 
Yes.  In fact, he came to your house in February or March 2021, didn’t he?---Yes. 
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And he interviewed you, didn’t he?---No. 
 
Well, you had conversations with him, didn’t you - - -?---Yes. 
 
- - - for the purpose of writing articles or publishing things on Channel 9, such as 60 5 
Minutes;  that’s correct, isn’t it?---No. 
 
Well, what were the topics of conversation between you and Mr McKenzie? 
 
MR OWENS:   Your Honour, I’m instructed that to the extent the answer – I’m not – 10 
perhaps I could say this in the absence of the witness, your Honour. 
 
HIS HONOUR:   Yes.  Would you mind going outside for a moment, please. 
 
 15 
<THE WITNESS WITHDREW [2.41 pm] 
 
 
MR OWENS:   Your Honour, my instructions are that there were persons present 
other than just Mr McKenzie and if that’s the conversation that Mr McClintock is 20 
talking about, there is a claim for legal professional privilege over the subject matter. 
 
MR McCLINTOCK:   I accept that, your Honour.  I will clarify it.   
 
HIS HONOUR:   Yes.  All right.  Yes.  Can you ask the witness to come back in, 25 
please. 
 
 
<EMMA ROBERTS, RECALLED [2.42 pm] 
 30 
 
<CROSS-EXAMINATION BY MR McCLINTOCK 
 
 
HIS HONOUR:   Yes.  Mr McClintock is going to ask you a further 35 
question?---Okay. 
 
MR McCLINTOCK:   I withdraw the question I asked you, Ms Roberts.  How did 
the – two questions first:  how did the meeting with Mr McKenzie come about?---I 
was told by Danielle Scott that she had been approached and that they also wanted to 40 
speak to me.   
 
Did you meet with Mr McKenzie face-to-face?---Yes, at my house, yes. 
 
Was there anyone else present than Mr McKenzie?---Yes. 45 
 
Who else was present?---Peter Bartlett. 
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Thank you?---Dean Levitan, Danielle Scott and another friend of mine. 
 
How did come about that Ms Scott was contacting you to arrange a meeting with Mr 
McKenzie and those people?---She told me that they were interested in talking to me 
and Peter Bartlett contacted me and asked if I would like to meet. 5 
 
Ms Roberts, was there any other occasion where you met Mr McKenzie?---Yes. 
 
When?---In Sydney, when I was subpoenaed. 
 10 
Right.  Were you by yourself or with – was he by himself or did he have other people 
with him?---There was MinterEllison lawyers there as well. 
 
Thank you.  When did that occur?---In April last year. 
 15 
All right.  Now, have you – I withdraw that.  What have you done to prepare – I 
withdraw that.  Was Danielle Scott present for the entirety of the meeting with – or 
these – the first meeting that you mentioned, Ms Roberts?---To my knowledge, yes. 
 
Thank you.  Now, what have you done to prepare yourself to give evidence in these 20 
proceedings?---Met with my legal team. 
 
That is Mr McCafferty and Mr Murakami?---Yes. 
 
Yes.  Have you read anything?---In relation to - - -  25 
 
Well, have you read any statements, outlines?  What have you read?---I’ve refreshed 
in my outlines of evidence. 
 
Which outlines?---The one that I used in the – in this proceedings. 30 
 
All right.  I take it – was that one that was prepared by – I withdraw that.  Could you 
please be a bit more precise and tell me what outline you’re referring to?---The one 
that I had given to Mark O’Brien Legal. 
 35 
Thank you.  Well, let’s be precise about it.  Perhaps the – perhaps the MFI can be 
handed back to - - -  
 
HIS HONOUR:   There are two, aren’t there? 
 40 
MR McCLINTOCK:   Actually, exhibits 110 and 111.  Perhaps exhibit – those 
exhibits could be shown to the witness. 
 
THE WITNESS:   I have one here. 
 45 
MR McCLINTOCK:   So there are - - -?---I will give you that one back in case it’s 
confusing. 
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There are two outlines, Ms Roberts.  The first is the, I think – well, 15 July.  Sorry, I 
withdraw that.  The first you will see, I think, from the front page is 5 April, and I 
think it’s – the other one is 10 July.  Correct?---Yes, I’ve got the April one. 
 
And I think you will see the second one is the – the next exhibit is the – is the July 5 
one?---I’ve got one dated 1 August.  No. 
 
I think you will see that that probably is the one.  Is that the one that begins, “As 
noted in my previous outline”?---No. 
 10 
How does that one begin?---My name when I was married to Ben, articles published 
on 8 to 10 June 2018. 
 
Right.  Could I have access to the exhibits, your Honour, just to clarify? 
 15 
HIS HONOUR:   Yes, there’s – yes. 
 
MR McCLINTOCK:   Yes.  And the other one as well. 
 
Just for identification purposes, Ms Roberts, you will see that on the – on the first 20 
page – that is, the notice of filing page – the first one is dated 5 April and the second 
one is dated 11 July, both 2019.  Now, could you just look at those – take all the time 
you want – and tell me whether they are what you looked at to refresh your memory 
to give evidence in these proceedings?---I didn’t look at any of the attachments, only 
the first - - -  25 
 
Only the text of the statement rather - - -?--- - - - six pages, yes, in that one. 
 
Thank you.  Look at the other one.  That’s the other one you looked at?---Yes. 
 30 
Yes.  Did you make any notes on the documents that you looked at?---No. 
 
Was there anything else you looked at to help you give evidence?  For example, a 
statement prepared by MinterEllison?---No. 
 35 
So it’s only those two things?---Yesterday when I was with them, I had some - - -  
 
MR OWENS:   Your Honour, I object to the extent the answer ought not disclose any 
confidential communications.   
 40 
HIS HONOUR:   You can phrase the question accordingly, can’t you, Mr 
McClintock.   
 
MR McCLINTOCK:   Well, I will.  
 45 
Just to be clear, so I understand, who were you with – don’t tell us what was said – 
but you were you with yesterday?---My lawyers and MinterEllison lawyers.  
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Right.  So Mr McCafferty?---Yes.  Mr Murakami.   
 
Mr Murakami.  People from MinterEllison?---Yes.  
 
All right.  Don’t tell us anything that was said, but did you look at anything in the 5 
course of that meeting?---Yes.  
 
What did you look at?   
 
MR OWENS:   Your Honour, I object.  It is now calling for the contents of 10 
confidential communications within that meeting.   
 
HIS HONOUR:   Well, can’t he ask the witness whether the witness refreshed her 
memory from a document?   
 15 
MR OWENS:   He could, but he can’t do it in the context of trying to identify what 
was shown to the witness in a particular context being a privileged communication.   
 
HIS HONOUR:   That’s right.  Yes.  Well, Mr McClintock, I think that’s correct.   
 20 
MR McCLINTOCK:   I will withdraw the question and reframe it.  As a result – I 
withdraw that.  You refreshed your memory, and I think you were about to say that 
earlier on. You refreshed your memory to help you give evidence in these 
proceedings from something that you saw in this meeting yesterday, didn’t 
you?---Yes.  These two documents.  25 
 
Only those documents.  Was there any other documents that you were shown?---Yes.  
 
What other documents were you shown?   
 30 
MR OWENS:   Well, your Honour, it’s precisely the same .....  
 
HIS HONOUR:   No.  That’s the problem, Mr McClintock.   
 
MR McCLINTOCK:   I’m sorry.   35 
 
HIS HONOUR:   You’re moving from - - -  
 
MR McCLINTOCK:   Sorry, your Honour.   
 40 
HIS HONOUR:   - - - refresh memory to shown.   
 
MR McCLINTOCK:   I’m sorry, your Honour.  Youthful enthusiasm.  
 
Ms Roberts, were there any other documents that you looked at that you were using 45 
to help you give evidence here today?---No.  
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Right.  Thank you.  You can – those documents can be returned.  I’m sorry.  
Actually, I’m sorry.  Keep them.  You – would you just go to – just go to the first 
one, Ms Roberts?---5 April?  
 
Yes.  It’s 5 April, yes.  Could you just read paragraph 5.  Well, I withdraw that.  You 5 
see paragraph 3?---Yes.   
 
Have you read paragraph 3, Ms Roberts?---Yes.  
 
It’s fairly anodyne that that’s a correct statement, isn’t it?---Yes.  10 
 
You were aware of that?---Yes.  
 
Look at paragraph 5.  You see there there’s a heading there.  The first article is 
published on 9 June 2018?---Yes.   15 
 
And you say in paragraph 5 that you read the online version of the article on your 
mobile telephone on 9 June 2018?---Yes.  
 
That was correct, wasn’t it?---Yes.  20 
 
And you see in paragraph 6 – just read paragraph 6 to yourself.  You see it says:  
 

My initial reaction was one of shock.  
 25 

?---Yes.  
 
You say there that you took the reference to Leonidas to be about my client, don’t 
you?---Yes.  
 30 
And you did, didn’t you?---Yes.  
 
Yes.  And, in fact, paragraph 6 is correct, isn’t it?---Yes.  
 
Look at paragraph 7.  You see what you’ve said there?---Yes.  Yes.  35 
 
This, of course, was based on information that you gave to Mark O’Brien lawyers, 
wasn’t it?---Yes.   
 
Yes.  There’s no doubt, is there, that you observed that your husband was deeply hurt 40 
- - -?---Yes.  
 
- - - by that article?---Yes.  
 
And he also said the words that appear in paragraph 7:  45 
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We’ve sacrificed so much for this country as a family, and this is what we get in 
return.  
 

?---Yes.  
 5 
And it was a pretty true statement, wasn’t it?---Yes.  
 
Look at paragraph 8.  You see, again, it’s – do you need a second?  You see, it is true 
to say that a large number of friends telephoned or messages you about the 
article?---Yes.  10 
 
And they did say, didn’t they, Leonidas is Ben?---Yes.  Certain people did.  
 
And, again, paragraph 8 is accurate, isn’t it, Ms Roberts?---Yes.   
 15 
You recall the conversation set out in subparagraph (a) with your mother and your 
stepfather, don’t you?---Yes.  
 
It must have been a terrible blow for you and my client?---It was.  
 20 
No matter what has happened between you since.  You see, there’s a – in paragraph 
(b) there’s a reference to Danielle Scott and what she said?---Yes.  
 
You see that?  That occurred too?---Yes, it did.  Yes.  
 25 
Also you see Debbie Rolfe, who were family friends of yours who I think live in 
Canberra – the Rolfes?---Yes.  
 
And did you say there was a telephone call from Debbie Rolfe, and it was to that 
effect, wasn’t it?---Yes, it was.  30 
 
You attach a text message from Ms Rolfe to the affidavit?---Yes.  
 
You did receive that, didn’t you?---Yes.  
 35 
Sorry.  I said affidavit.  I meant outline.  And that appears on – that is annexure A to 
the outline, isn’t it?---Yes.   
 
Your former husband was to speak that night at a corporate event, wasn’t he?  
Paragraph 9?---Potentially.  I – I cannot answer that 100 per cent, but potentially yes.  40 
 
And you went with him, and he was anxious and paranoid, wasn’t he?---Yes.  
 
You see, you then turned to the second article, Ms Roberts, and you see that’s the 
one published on 10 June 2018.  You see you say – just read paragraph 10 to 45 
yourself.  It’s accurate, isn’t it?---Yes, it is.  
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And, again, once again, you knew clearly that Mr – that my client was Leonidas, 
didn’t you?---Yes.  He thought he was.  Yes.   
 
HIS HONOUR:   I’m sorry.  I didn’t catch the last bit?---Sorry.  Yes.  Ben thought 
that that was him, yes.   5 
 
MR McCLINTOCK:   And you thought it was him too, didn’t you?---Yes.  
 
The following day, do you recall receiving calls on 10 June 2018, Ms 
Roberts?---Yes.  10 
 
Do you recall who from?---Not off the top of my head, no.  
 
All right.  But they were to the effect set out in paragraph 11?---Yes.  
 15 
You obviously discussed those calls with my client, didn’t you?---Yes.  
 
Did you observe his reaction when you told him what people had said?---Yes.   
 
What was it?---It was devastated.   20 
 
HIS HONOUR:   Sorry.  I didn’t catch it again?---Sorry.  He was devastated.   
 
MR McCLINTOCK:   And you – and, really, you’ve summarised his reaction at 
paragraph 12, haven’t you?  It’s accurate, isn’t it?---That’s accurate.  Yes.  25 
 
You – after – look at 14.  After publication of the articles, people did mention them 
to you at school?---Yes, they did.  
 
Yes.  Again, it must have been absolutely awful both for you and for my 30 
client?---Yes.  
 
And people certainly indicated that they thought Mr Roberts-Smith was the war 
crime committing soldier referred to as Leonidas?---Yes.  
 35 
And Diane Young, the housekeeper – well, you see what she – what do you recall 
she said to you?---Yes.  That’s correct.  
 
Yes.   That’s paragraph 14B, isn’t it?---Yes.   
 40 
And you see that one of your children – I withdraw that.  Did one of your children 
say what appears there, Ms Roberts?---Yes. 
 
Continuing: 
 45 

Why does dad not smile anymore? 
 

553



 

.NSD1485/2018 14.2.22 P-1984 E. ROBERTS XXN 
©Commonwealth of Australia  MR McCLINTOCK 
 Mark O'Brien Legal 

Please forgive me, but what did you say to her?  Would you like a moment to 
compose yourself?---Yes, please.   
 
HIS HONOUR:   All right.  We’ll adjourn for – until ten past 3.   
 5 
MR McCLINTOCK:   Thank you, your Honour.  
 
HIS HONOUR:   Unless anyone seeks further time. 
 
 10 
ADJOURNED [3.00 pm] 
 
 
RESUMED [3.10 pm] 
 15 
 
HIS HONOUR:   Yes, Mr McClintock. 
 
MR McCLINTOCK:   Do you feel able to continue, Ms Roberts?---Yes. 
 20 
I was asking you about 5 April outline.  Could you go back to that, please.  Look at 
paragraph 17;  that’s about an article published on 10 and 11 August 2018.  And they 
were the ones that first raised the allegation against my client for domestic violence, 
weren’t they?---Yes. 
 25 
Now, you see you set out in paragraph 18, a conversation with my client – actually 
two conversations.  Just read it to yourself if you would.  They’re accurate, aren’t 
they?---They are. 
 
Yes.  Thanks.  And just by the way, just read 19 and 20 to yourself.  Putting aside 30 
just for the moment the question of whether you were separated or not, everything 
else in those paragraphs is accurate, isn’t it?---Yes. 
 
And, Ms Roberts, you see you say in paragraph 19 and in paragraph 20 that, in 
effect, you had been separated previously between October ’17 and April 35 
2018?---Yes, that’s not correct. 
 
I won’t put it to you again that it is correct, but I will come back to that.  You see 
paragraph 21 where you say that my client was very distressed and that you said – it 
says not only – he said to you: 40 
 

Not only does it say that I engaged in domestic violence, but also that I’m a 
war criminal. 
 

He did say that, didn’t he?---Yes. 45 
 
And - - -  
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HIS HONOUR:   I’m sorry.  I didn’t hear you right?---Yes. 
 
Thank you.   
 
MR McCLINTOCK:   Yes.  Do you see at paragraph 22 and 23 – just look at 5 
paragraph 22.  That’s correct, isn’t it;  you did say that?---Yes. 
 
You see – you see there’s a reference to separation in paragraph 23.  I know you will 
say that didn’t occur - - -?---Yes. 
 10 
- - - but you see Mr Roberts-Smith did say to you the words set out in paragraph 23, 
didn’t he, at – after the 10, 11 August articles?---Yes. 
 
Look at – you did receive an enormous amount of messages and contacts about this 
article, didn’t you?---Yes, we did. 15 
 
And, indeed, if you look to – if you look to – you will see that, I think, they’re 
annexed as D to this outline.  In fact, they are tab 8.  They include the – they include 
the one from Snazzy, and so on, that I was asking you about before, don’t 
they?---Yes, they were the messages that we received. 20 
 
Yes.  It must have been humiliating for both you and my client at the time?---Yes. 
 
You see, just dropping down – I won’t ask you about the rest of the material, Ms 
Roberts.  But go over the page, one thing that – look at paragraph 31.  One thing that 25 
you and my client were worried about was the impact that this would have on – or 
the possibility that the article published by the respondents here would have upon 
your children?---Yes. 
 
Yes.  And, again, my client did express – or did say to you what is said in 31(a), 30 
didn’t he?---Yes. 
 
Yes.  And people – and parents from the school did stop contacting you, didn’t 
they?---Yes, they did. 
 35 
People broke off friendships as a result of these articles, didn’t they?---Yes, they did. 
 
Just read the rest of paragraph 31 to yourself.  And I will just simply ask you to 
confirm that those – that section is true as well?---Yes, they’re all correct. 
 40 
Just look, if you would, at the second outline, Ms Roberts, there’s a – I’ve asked you 
about paragraph 9, which was the meeting with Person 17.  Just read 10, 11 and 12 to 
yourself?---Yes. 
 
They’re correct, aren’t they?---Yes, they’re correct. 45 
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Just look at paragraph 14.  That’s pretty much what you said to Mr Owens in-chief 
this morning, isn’t it?---That’s correct. 
 
Yes.  Did you ask Person 17 why she had come to the house?---I don’t recall.  Yes, I 
did.  I asked her if she came for money or whether she was going to the press. 5 
 
Yes.  Was it – there was no other questions you asked about why she had other than 
– I’m not suggesting there is, I’m simply asking you?---No, not that I recall. 
 
Right.  Thank you.  You can return both of those two outlines, Ms Roberts.  Now, I 10 
want to go back to something that I was asking you about before – something similar 
I was asking you about before, Ms Roberts.  You recall me asking you about the 
evidence you gave this morning about accessing the email – or not accessing the 
email account after the – after 20 January 2020 and the difference between that and 
what appeared in the – in your affidavit.  You recall me doing that, don’t you?---Yes. 15 
 
Now, I will have you shown again the affidavit that you swore in those proceedings, 
and I want to go back to one particular part of it.  I will just need to find it myself.  
Do you have that?---30 September? 
 20 
No.  I think you’re looking at the Family Court affidavit.  Could you put that aside or 
even return that.  It’s the one – it’s one dated 19 August 2021 and it’s in the 
proceedings brought by my client against you which were determined by Bromwich 
J of this court.   
 25 
HIS HONOUR:   Can I have an exhibit number, Mr McClintock?  In the old days, 
counsel had an exhibit number.  Someone provided them with an exhibit number. 
 
MR McCLINTOCK:   I don’t know that that’s New South Wales’ habit.  We just 
normally read the - - -  30 
 
HIS HONOUR:   You rely on the court, do you? 
 
MR McCLINTOCK:   Considerably safer than relying on counsel, especially this 
counsel. 35 
 
HIS HONOUR:   Yes.  Well, I won’t comment about that, Mr McClintock. 
 
MR McCLINTOCK:   Your Honour, I’m happy to tender this now.  Actually, I will 
have it marked, your Honour.  Could it be marked for identification.  It’s probably 40 
wiser. 
 
HIS HONOUR:   I’m told it’s A72 and it hasn’t been marked, so I’m not sure where 
it is.  Can you tell me where it is, Mr McClintock? 
 45 
MR McCLINTOCK:   I thought I provided a copy, but if I didn’t, I can provide 
another copy to be marked, your Honour, although I think your Honour’s associate – 
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no.  If your Honour would just excuse me while Mr Richardson obtains a copy.  It 
was filed on 20 August 2021.  Thank you, Officer. 
 
HIS HONOUR:   Yes.  Any objection, Mr Owens? 
 5 
MR OWENS:   I didn’t think Mr McClintock was tendering it.  I thought he was just 
having it marked. 
 
HIS HONOUR:   Just marking, are you? 
 10 
MR McCLINTOCK:   I’m just marking it at this stage. 
 
HIS HONOUR:   All right.  MFIA72 will be affidavit of Emma Roberts sworn on 19 
August 2021. 
 15 
 
MFI #A72 AFFIDAVIT OF EMMA ROBERTS SWORN 19/08/2021 
 
 
MR McCLINTOCK:   Just look at paragraph 8, if you would.  I think you’re already 20 
- - -?---What, sorry, number? 
 
Paragraph 8?---8. 
 
Paragraph 8?---Yes. 25 
 
I asked you about it before, so I want to ask you some other – some different things 
about it.  You see, you said in paragraph 8 that you logged on to the RS Group 
Australia domain and checked your email and my client’s on 5 April 2020?---Yes. 
 30 
You recall the questions I’ve asked you about the distinction between that and what 
you said this morning.  I’m not going to go back to that?---Yes. 
 
I’m going to ..... something different.  You see, you say in paragraph 8 that you were 
looking for information about a jointly owned property in Perth?---Yes. 35 
 
You say in paragraph 9 – just read paragraph 9 to yourself?---Yes. 
 
You say, in effect, by accident, you came across an email from the Velocity records 
– Velocity Rewards store recording a purchase of Apple AirPods, don’t you?---Yes. 40 
 
Yes.  That is, you weren’t looking for it, were you?---No. 
 
Was that true that you logged in and looked at those emails on 5 April 2020?---Yes. 
 45 
It wasn’t Danielle Scott, was it, who later told you about it?---No, she didn’t say that 
to me. 
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Yes.  You provided a copy of the Velocity Rewards as exhibit ER1 to your affidavit, 
didn’t you?---Yes. 
 
Would your Honour excuse me for a second. 
 5 
See, what I want to suggest to you was it was Danielle who accessed the account on 
that day.  Do you agree with me or not?---I don’t know if she did, but I certainly did. 
 
I also – you also recall giving evidence this morning in response to my learned friend 
about my client giving Ms Scott the switzerland2018 – or the account for that – or 10 
the – that password for the Gmail account?---Yes, that he shared with Person 17. 
 
Yes.  And you then said: 
 

He then gave her our company account password as well. 15 
 

?---Yes. 
 
How was that relevant – I withdraw that.  Why do you think he was giving that 
password to Danielle Scott? 20 
 
MR OWENS:   Your Honour, I object. 
 
MR McCLINTOCK:   I withdraw that. 
 25 
Did he say anything to indicate that, why he was giving it to Danielle Scott?---Yes. 
 
What did he say?---He wanted Danielle to respond to Person 17’s email. 
 
Right?---The draft email that she had in the Gmail account. 30 
 
Right.  I want to suggest to you that you, in fact, provided that password to Ms 
Scott?---No.  I was in the car. 
 
And you provided the password to the RS Group account to her, didn’t you?---No, I 35 
was in the car when Ben gave - - -  
 
Yes?--- - - - it to Danielle. 
 
And you know she accessed the account – that account at least 100 times, don’t 40 
you?---I didn’t know until the private proceedings. 
 
And just – if you just would, I’m going to – I withdraw that.  Now, you obviously 
suffered a considerable amount of pain, along with my client, during 2018 when 
these articles were being published, didn’t you?---Yes. 45 
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But it would be fair to say, wouldn’t it, that after the marriage broke down finally in 
January 2020, you came to loathe and detest my client;  that’s correct, isn’t it?---No, 
I do not loathe - - -  
 
I see?--- - - - and detest your client. 5 
 
I will come back to that.  I will have you shown this document, and I would ask you 
to – you see, that’s a collection of text messages passing between you and Danielle 
Scott, isn’t it?---Yes. 
 10 
Commencing on 5 January 2020?---Yes. 
 
Actually before you separated, isn’t it?---Yes. 
 
Just go, if you would, to page 32.  You see they’re numbered at the bottom?---Yes. 15 
 
You see an entry at 12.59 on 29 January 2020?---Yes.  There’s two there. 
 
Yes.  You see what you said about my client there, don’t you?---Yes. 
 20 
Yes.  Then just drop down.  You see there’s a message at 1346 on that date, 29 
January?---Yes. 
 
Could you read it out?---Read it out? 
 25 
Read it out?--- 
 

I’m actually feeling so fucking angry today. 
 

What does the next one say?--- 30 
 

I want to punch the fucking cunt in the face. 
 

That’s how you saw my client, isn’t it?---Nine days after he left, yes. 
 35 
Yes.  Let’s continue.  Let’s look at 44.  Look at the entry at 2137 on 1 
February?---What time, sorry? 
 
2137?---Yes. 
 40 
You see what you say there?---Yes. 
 
Yes.  Reflected your attitude at the time, didn’t it?---Yes. 
 
Just go, if you would, to – sorry.  Just look at the entry at 2139.  Do you see 45 
that?---On the same date? 
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Same date.  Page 44.  Please help me;  what does “houso” mean?---Like a bogan. 
 
Like a bogan.  Right.  Thank you.  And that’s what you’re saying about my 
client?---At the time, yes.   
 5 
All right.  If you go over to page 49.  Actually, go to 47.  2 February, 22.41, you see 
the entry there, and the entry at 22.42.  I won’t ask you to read them out.  You see the 
entry at 22.44?---Yes.   
 
49.  1800 hours:  10 
 

His voice makes my skin crawl.  
 

You see that?---Yes.  
 15 
That’s what you said, isn’t it?---Yes.  
 
True?---At the time, yes.   
 
Just go to page one hundred and – well, just go to page 123.  Look at the entry on 3 20 
June 2020, 11.03, almost five months after you had separated?---Mmm.  
 
You see you say: 
 

I know how the cunt works.  25 
 

?---Hang on.  
 
11.03 on 3 June?---Yes.  
 30 
And just read the rest of the messages?---Yes.  
 
You were still, shall I say, evincing a considerable degree of hostility towards my 
client then, weren’t you?---Yes.  In relation to the topic we were talking about, yes.  
 35 
Yes.  Just over the page.  I withdraw that.  Just by the way, just go if you would – 
just so I can clarify something, just go to page 160.  See there’s an entry there on 3 
November 2020, 15.59.  You see that?  It starts off:  
 

I didn’t even message.  40 
 

?---15.59?  
 
15.59?---Yes.   
 45 
Who’s that?---Jap?  
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Yes?---Is a nickname for my lawyer.  
 
Mr Murakami?---Yes.   
 
Right.  So when you refer, for example, to the Jap here, you’re referring to 5 
him?---Yes.  
 
Thank you.  Now, let’s just go back, if you would, to – I withdraw that.  What I want 
to – I don’t want to take you through every one of the derogatory references to my 
client in this bundle, but you will agree with me that you were referring to him in 10 
what I might describe as unfavourable terms right through to the end of this in 
December – end of this bundle in December 2020?---Yes.  On and off through that 
process, yes.  
 
Yes.  I know it’s not uncommon in divorce proceedings or in people who’s 15 
relationship has broken down, but you did come to loathe him, didn’t you?---Not 
loathe him, no.  But I was very angry.  
 
Let’s just go back to some of the earlier one, Ms Roberts.  The – let’s just go back to 
around about – if I can just find the particular reference – to the – to page 58.  See the 20 
entry at 6.16 on 7 February that day?---Yes.   
 
What did you say there?--- 
 

He’s such a motherfucker.   25 
 
See the entry at 6.17?  What did you say there?--- 
 

I have him everything and he fucked it.   
 30 

There’s an earlier one at 6.17.  What did you say there?--- 
 

Yes.   
 

Just read it out.  6.17.  7.20, 50.  7 February 2020?---Yes.   35 
 
You see that?---I said “yes” at 6.17.  
 
You said:  
 40 

Yes.  He’s a fucker.  Fuck him.  
 

?---I didn’t say that.  No.   
 
I’m sorry.  That’s Danielle.  I apologise.  I do apologise.  Now, let’s just go forward, 45 
and I want to ask you – before I come back to something about this, just go to 
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paragraph 71.  I’m sorry.  Page 71.  Just go to page 71.  Look at the entry for 17 
February 2020, 20.24?---There’s a couple, yes.  
 
But you see you say:  
 5 

You should message old mate Bali and say you’re in Brissy.  
 

?---Yes.  
 
Old mate Bali was Mr MacLeod, wasn’t it?---Yes.  10 
 
And you see – just read those messages to yourself going down to the end of the 
page?---Yes.  
 
And you see you’re setting up a lunch or a dinner with Mr MacLeod, aren’t you?---A 15 
lunch, yes.  
 
Yes.  And the purpose of the lunch was to pump him for information about my client, 
wasn’t it?---No.  I hadn’t spoken to John MacLeod in over a year.  
 20 
Why did you want to see him?---Danielle was friends with him, and she was coming 
to Brisbane, and we thought we could catch up with him.  
 
Yes.  Just go over the page.  You see at 20.30 on 17 February you said- you asked 
Danielle Scott the question:  25 
 

Meet him.  
 

And then she said:  
 30 

Settle your mind.  
 

?---Yes.  
 
And then you said:  35 
 

Or flip BRSs.  
 

Didn’t you?---Yes.  
 40 
And then you said:  
 

He would be fuming.  
 

?---Yes.  45 
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Why do you say my client would be fuming about a meeting between you, Danielle 
and Mr MacLeod?---Because Ben and I stopped talking to John MacLeod after the 
articles were printed in the paper.  
 
Yes.  And just down the page, you see at 20.34 you said:  5 
 

If he leaked, that would work for me.  
 

?---That we had already separated.  
 10 
I see.  Leaked what?---That Ben and I were no longer together.  
 
Right.  Now, just go over the page to page 73.  You see at 20.37 you said:  
 

You want me to contact old mate.  15 
 

?---What time, sorry?  
 
20.37.  I’m sorry.  I apologise.  I apologise.  Danielle says to you:  
 20 

You want me to contact old made?  
 

?---Can you please repeat what page?  
 
Page 73?---Mmm.   25 
 
Timed at 20.37?---Yes.  I see.  
 
Danielle – yes.  Yes.  Old mate, of course, is Mr MacLeod, isn’t it?---Yes.  
 30 
And then there’s further discussion about meeting him, isn’t there?---Yes.  
 
Now, let’s just go now to 16th of – well, to March 2020.  Go to page 100?---You see, 
100 is entries commencing on 8 March.  And you see there’s an entry at 18.44 on 8 
March.  What did you say there?  Read that out?---Eight – 18.44? 35 
 
That’s it?--- 
 

I doubt that.  I’m a major fuck-around to him. 
 40 

If you see – if you drop down, you will see the las entry on the page has you saying: 
 

Yeah, the perspective is he’s a fuckwit. 
 

Do you see that?---Mmm. 45 
 
Right.  Now, over the page, on 9 March at 19.51 – 7.51, you see you say there: 
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I wonder what it is he wants out of the office.  I’m going through the paperwork 
now. 
 

Do you see that?---No. 
 5 
The very first entry on page 101?---Yes. 
 
Yes.  Now, you – it’s obvious that you thought my client wanted something out of 
his office, isn’t it?---There – it must have been, yes. 
 10 
I’m sorry?---It must have been, yes. 
 
Yes.  You don’t recall, do you?---No. 
 
Then, you drop down and you say, at 20.37: 15 
 

Give me a sec;  found something. 
 

?---What - - -  
 20 
20.37?---Yes. 
 
And you say then – you say at 14.03, after a question from Danielle: 
 

We’re just going through what he has taken. 25 
 

You see that?---Yes. 
 
All – you say: 
 30 

All his ski gear. 
 

?---Yes. 
 
When you say: 35 
 

He’s left a bit here.  Dizy and I spied on him.   
 

?---Yes. 
 40 
Dizy was the housekeeper?---Yes. 
 
And what did you do to spy on him?---We watched him take things out of his office.   
 
I see.  Then just going down the page again, on 12 March at 22.04, you mention: 45 
 

Old mate is going to send you some info. 
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And that’s Danielle, of course, isn’t it?---Yes.  No.  “Old mate” is John MacLeod. 
 
Yes.  And then you say – then you obviously you send two question marks to 
Danielle.  And then you say: 
 5 

Fuck, old mate just called me. 
 

Yes.  Just by the way, you gave all my clients uniforms and military equipment to Mr 
MacLeod, didn’t you?---After Ben left them at the house, I gave them to him to 
store. 10 
 
How did that come about, Ms Roberts?---He – I was going to throw them in the skip 
bin and he said not to.  Ben had already come and collected what he wanted.   
 
But did it come about that – what did Mr MacLeod say about it?---He just said he 15 
would just take them from me.  He didn’t want me to sell them or throw them out. 
 
All right.  Did he say what he was going to do with them?---No. 
 
Yes.  Now, just go to – when did that happen?---The day of or the day before I 20 
moved out of my property. 
 
Yes.  Let’s just go through the entries on the – on page 102.  You see, you said at 
eight minutes to 11, the first entry: 
 25 

Okay.  Holy fuck, mate, I can’t believe what old mate is telling me.   
 

That’s what you said?---Yes. 
 
And Danielle says: 30 
 

Tell me here. 
 

?---Mmm. 
 35 
And that was – that meant tell me here as opposed to Signal or Viber, didn’t 
it?---Potentially, yes.   
 
Yes.  You see, you used Signal and Viber for the really secret things, didn’t you, 
with Danielle?---With – whatever Dan had on her phone at the time. 40 
 
Right.  The benefit of Signal is that the messages are automatically deleted, isn’t 
it?---If they’re set to that, yes. 
 
Yes. Now, then you say – just read out the entry at 22.54 that you sent to Danielle?--- 45 
 

His being stuff that is going to sink BRS. 
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Yes.  And then you said: 
 

It’s coming and BRS doesn’t know yet.   
 

?---Yes. 5 
 
Continuing: 
 

Seven-related. 
 10 

Do you see you said that?---Yes. 
 
And then Danielle said: 
 

Do you think it’s legit? 15 
 

Do you see that?---Yes. 
 
And then it says: 
 20 

A dossier has been put together to buy him. 
 

?---Yes. 
 
Yes.  And then, at 22.57, you say: 25 
 

Old mate said a copper mate phoned him and said Seven staff have put one 
together and handing it to the big kahuna. 
 

?---Yes. 30 
 
That, of course, is Mr Kerry Stokes, isn’t it?---Yes. 
 
Yes.  Now, I want – I would like to ask us to tell us in as much detail as you can 
what Mr MacLeod said to you on this occasion about the dossier put together at 35 
Seven. 
 
MR OWENS:   Your Honour, I object.  The relevance of this is not clear to me. 
 
HIS HONOUR:   Yes.  What is the relevance, Mister - - -  40 
 
MR McCLINTOCK:   I just wanted - - -  
 
HIS HONOUR:   Do you want to deal with this in the absence of the witness? 
 45 
MR McCLINTOCK:   Yes, I do, your Honour. 
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HIS HONOUR:   Yes.  Would you mind stepping outside - - -?---Yes, sure. 
 
- - - for a moment. 
 
 5 
<THE WITNESS WITHDREW [3.45 pm] 
 
 
HIS HONOUR:   Yes. 
 10 
MR McCLINTOCK:   Your Honour, Mr MacLeod is apparently making serious 
allegations about my client and not about some of the things that we understand he’s 
going to say later.  I would like to find out what Mr MacLeod was saying - - -  
 
HIS HONOUR:   Sorry, that’s a bit – I don’t follow that, “and not about” what? 15 
 
MR McCLINTOCK:   It’s unclear to us precisely what Mr MacLeod is going to say, 
because of the nature of the outline that he has put on.  Your Honour will recall that 
there was a claim for – well, an indication there would be a claim for privilege 
against self-incrimination in the – it’s from section 128.  So we are in the dark about 20 
what is actually going to happen.  I would – I am asking these questions to illicit 
from a witness what – I’m not trying to find out – I’m not trying to find out what he 
may say.  What I’m trying to do is set a foundation for issues about the probabilities 
in relation to the evidence that we understand may come later.   
 25 
HIS HONOUR:   From? 
 
MR McCLINTOCK:   I ..... your Honour? 
 
HIS HONOUR:   From? 30 
 
MR McCLINTOCK:   From Mr MacLeod. 
 
HIS HONOUR:   Right.  Yes.  Anything else? 
 35 
MR McCLINTOCK:   Nothing else, your Honour. 
 
HIS HONOUR:   Yes.  Mr Owens. 
 
MR OWENS:   Thank you, your Honour.  Does your Honour have the amended 40 
outline of evidence that has been filed in relation to Mr MacLeod? 
 
HIS HONOUR:   I don’t, I don’t think.  I don’t have it handy.  I - - -  
 
MR OWENS:   Well, can I just – I will say what I want to say.  If your Honour 45 
would like to look at it, we can take – the point is, your Honour, we filed an amended 
outline of evidence which was filed – there was the first version of the outline which 
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indicated that a claim for – a claim not to disclose certain information in this 
document would be made by Mr MacLeod on the basis of self-incrimination.  We 
then filed an amended outline which made clear the evidence that we expected Mr 
MacLeod to give but on the express basis that it wasn’t coming from Mr MacLeod, 
so he wasn’t, as it were, volunteering information that might incriminate him.  But 5 
we have indicated, in paragraph 11 – I can hand up to your Honour a copy of this, so 
your Honour sees it. 
 
HIS HONOUR:   Thank you.  Yes. 
 10 
MR OWENS:   We’ve handed up an outline which shows clearly the nature of the 
evidence that we expect to call from Mr MacLeod and it has nothing to do with a 
dossier of information that Mr MacLeod may or may not have been told about 
assembled by someone else and to be deployed by someone else.  Mr MacLeod is 
coming to give evidence about a relatively confined topic, namely, his involvement 15 
in posting threatening letters drafted by the applicant to be mailed to soldiers in the 
SAS regiment.   
 
HIS HONOUR:   Yes.   
 20 
MR OWENS:   Thank you, your Honour. 
 
HIS HONOUR:   Mr McClintock. 
 
MR McCLINTOCK:   My point is that it’s not about – I anticipate that this is not 25 
about that.  I want to find out – well, it may affect the assessment of that evidence, if 
it comes.   
 
HIS HONOUR:   Well, that’s a different basis now, isn’t it? 
 30 
MR McCLINTOCK:   Well, I’m sorry.  I’m sorry.   
 
HIS HONOUR:   That’s a different basis now, Mr McClintock.  Initially, you put to 
me that Mr MacLeod, you weren’t sure what he was going to say and he may say 
something about the matter related to the dossier.  Now you’re saying, as I 35 
understand it, it might go to his credit in some way;  is that right? 
 
MR McCLINTOCK:   That – I’m sorry, your Honour, if I misled your Honour.  I 
was trying, probably elliptically, to say what I just said perhaps more explicitly.  But 
it is – well – it is to – it does have that effect.  I accept that it – and I accept the way 40 
your Honour has just put it to me. 
 
HIS HONOUR:   Well, how is that admissible if it’s – if you’re trying to get some 
information from this witness that might relate to Mr MacLeod’s credit, not any 
substantive matter Mr MacLeod will address? 45 
 
MR McCLINTOCK:   I will withdraw the question, your Honour.  
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HIS HONOUR:   All right.  Yes.  Could the witness come back in, please.  I will 
hand that back to you, Mr Owens.  We do have - - -  
 
MR OWENS:   Thank you, your Honour. 
 5 
HIS HONOUR:   - - - copies, but not readily available. 
 
 
<EMMA ROBERTS, RECALLED [3.50 pm] 
 10 
 
<CROSS-EXAMINATION BY MR McCLINTOCK 
 
 
HIS HONOUR:   Yes, thank you?---Thank you. 15 
 
Yes, Mr McClintock. 
 
MR McCLINTOCK:   I was on page 102, Ms Roberts?---Yes. 
 20 
I withdraw the question I was going to ask you.  Can I just suggest to you that you 
were perfectly – I withdraw that.  You see that – what you said at 2256: 
 

A dossier has been put together to bury him. 
 25 

Yes.  It’s apparent from reading these messages that that was a prospect that you 
greeted with some enthusiasm, wasn’t it?---No. 
 
Now, just go over the page.  Now, you agree with me, don’t you, that you exchanged 
numerous text messages with Ms Scott about virtually every conceivable topic;  30 
that’s correct, isn’t it?---Pretty much, yes. 
 
Yes.  You were close friends?---Yes. 
 
You had been at school together, hadn’t you?---No. 35 
 
I’m sorry.  How did you – how long had you known Ms Scott?---I’ve known her 46 
years. 
 
Right.  I see.  And she’s your closest friend, isn’t she?---Yes. 40 
 
You told Mr Owens this morning that you suspected that my client had buried 
something in the yard, didn’t you?---Money, yes. 
 
Yes.  And you – just so I understand, what made you think that?---I had seen our 45 
bank account in the leadup to our separation have cash withdrawals every time Ben 
went to Sydney. 

569



 

.NSD1485/2018 14.2.22 P-2000 E. ROBERTS XXN 
©Commonwealth of Australia  MR McCLINTOCK 
 Mark O'Brien Legal 

I see.  Now, he left in January 2020, as ..... told us?---Yes. 
 
And how many times did he come back to the property before – between when he 
left and 5 June 2020, approximately?---I’m not sure. 
 5 
Your belief must be that the lunchbox, if it was buried, was buried by my client 
before January 2020, before he left?---Yes. 
 
He obviously didn’t slip back, get some USBs from the desk and bury them in the 
back yard after he left, did he?---I don’t know. 10 
 
So by the time you say ultimately that he dug them up, they must have been – well, 
you dug – I withdraw that.  By the time you say you dug them up, they must have 
been in the ground for at least two months, probably more;  do you agree?---I don’t 
know how long they were there for. 15 
 
Right.  But they had been there – well, you say you dug them up on 16 March 2020, 
don’t you?---I don’t know the exact date, but it was March 2020, yes. 
 
Right.  And if your belief that they had been buried before my client left the marriage 20 
is true, they must have been there by then, probably for at least three months, 
correct?---I don’t know how long they were there for. 
 
Now, why did you wait till March to dig them up?---I didn’t know that they were 
there.  I thought it was money. 25 
 
Right?---And it was a conversation that I had had with her on that morning. 
 
With who?---Danielle Scott. 
 30 
Danielle.  Right.  Now, what time do you say that you dug them up?---It was in the 
morning.  She was flying home that night. 
 
Yes.  And you were sending messages to Danielle on your phone on 16 March 2020, 
weren’t you?---I don’t know. 35 
 
Well, let’s have a look.  Just look at page 103?---Yes. 
 
If you look at the entry for 14 March 2020 at 1713 and 1716 and 1717 - - -?---Yes. 
 40 
- - - you will see that you’re giving Ms Scott directions as to how to get to your 
property?---Yes. 
 
Yes.  And that tells you that she arrived some time after – well, after 5.17 on 14 
March?---Yes. 45 
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Yes.  And if you look at the next entry, 16 March 2020 at 1451, you see that’s 
obviously sent after she has left, isn’t it?---Yes. 
 
Yes.  So we know that she was there from 14 to 16 March and that she must have left 
at some time on the morning of 16 March, correct?---She left on that day.  I don’t 5 
remember the time. 
 
Right.  But it’s obviously some – see, at 2.51, you send the message saying: 
 

Hope your flight was okay.  Just sent you an email. 10 
 

You see that?---Yes.  Yes. 
 
It’s pretty obvious that you thought she would be home by the time you sent that 
message?---Yes. 15 
 
So it’s a fairly long flight from – well, she lives in Cairns, doesn’t she?---Yes. 
 
Fairly long flight from Brisbane to Cairns?---Yes. 
 20 
Three hours?---Three hours. 
 
Yes.  So must have left by about 10 am that morning?---Yes.  I can’t recall the time. 
 
Right.  Now, the – now, Danielle was someone who would do anything for you, isn’t 25 
she?---I would guess so. 
 
Yes.  You say you found the lunchbox outside under a rock near the air conditioning 
unit?---Yes. 
 30 
How big was the property?---10 acres. 
 
10 acres.  And what do you say made you think that it was there as opposed to 
anywhere else in the yard, under the rock next to the air conditioning unit?---Because 
Di Young and I used to see him out there, and we used to say, “What the hell is he 35 
doing?” 
 
Now, you were sending messages on your phone that day, weren’t you?---On the 
16th? 
 40 
On the 16th?---Yes. 
 
You didn’t take any photographs of what you found in the ground, did you?---No. 
 
You didn’t take any photographs showing the lunch box in situ, did you?---No. 45 
 
You didn’t take any photographs of the USBs you say you found in it?---No. 
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Nor did Danielle, did she?---No, she did not. 
 
Yes?---To the best of my knowledge, no. 
 
Yes.  You – how long do you say the lunchbox was out of the ground before you 5 
reburied it?---As long as it took for her to put them on her computer. 
 
How long was that?---I don’t know. 
 
Were you with her when she did that?---No. 10 
 
Where did she do it?---I don’t know.  In the house. 
 
Right.  Why didn’t you take any photographs?---Because her son came out and 
disturbed us. 15 
 
I see.  How did that stop you taking photographs?---He was asking what we were 
doing, and I shuffled him back inside. 
 
Why didn’t you take photographs when the USBs were inside the house?---I didn’t 20 
think about doing that. 
 
Wouldn’t the very first thing you would do if you found USBs there be to 
photograph them?  Or found a lunchbox there buried?---At the – I didn’t know what 
was on them.  I didn’t know the relevance of them. 25 
 
If the version you’ve given is true, there was a lunchbox in the ground?---Yes. 
 
You say the only person that could have put it there was my client, don’t you?---We 
had a gated property.  I assume it was Ben. 30 
 
Yes.  It would have been perfectly easy for you to take a photograph of the lunchbox 
when you found it, wouldn’t it?---If I had thought to do that, yes. 
 
You thought to do it on 5 June when you say my client came back, didn’t 35 
you?---Yes. 
 
The reason – also, just look at the messages passing between you and Danielle for 
the rest of 16 March 2020, Ms Roberts?---Yes. 
 40 
You agree with me that there is no reference there, is there, to discovery of the 
lunchbox in the ground?---Yes, there’s not. 
 
And it’s the very sort of thing that you would have mentioned, isn’t it, if it had 
happened?---Not necessarily.  It had happened that morning. 45 
 

572



 

.NSD1485/2018 14.2.22 P-2003 E. ROBERTS XXN 
©Commonwealth of Australia  MR McCLINTOCK 
 Mark O'Brien Legal 

It’s the very sort of thing that would have prompted you to say something like, as 
you did on another occasion, “I’ve got the dodgy cunt now.”  It’s exactly what you 
would have said, isn’t it?---No. 
 
You didn’t do that, did you?---I didn’t do what? 5 
 
You didn’t say anything along the lines about the discovery of the lunchbox, did 
you?---Not after she left, no, on that day. 
 
And there’s no reference to it on 20 March, 31 March and so on.  Nothing at all, is 10 
there?---No. 
 
You see, I want to suggest to you first that you had plenty of time to take 
photographs of these objects if they were where you say they were.  Do you agree 
with me or not?---It was a very, very quick process, and we were disturbed by her 15 
son.  
 
Yes?---I hadn’t even thought about taking photos.  
 
I see?---I actually wasn’t looking for anything other than money.  20 
 
I want to suggest to you that – I withdraw that.  You’ve simply made up, haven’t 
you, this story about Ms Scott’s son disturbing you, haven’t you - - -?---No.  
 
- - - to explain the absence of photographs?---No.   25 
 
All right.  In fact, I want to suggest to you that this entire story about discovering the 
lunchbox is a fabrication, Ms Roberts.  Do you agree with me or not?---No.  I do not 
agree.  
 30 
You see, you and Danielle got together and made it up, didn’t you?---No, we did not.   
 
Just by the way, before I move on, you had a conversation with Diane Young, your 
housekeeper, about – well, I withdraw that.  You certainly suggested to Diane Young 
that she put on an outline of evidence in this case on behalf of the respondents saying 35 
that she had seen my client digging in the garden.  You did that, didn’t you?---Did I 
ask Diane?  
 
Yes.  You did, didn’t you?---No.  Not to my knowledge, no.  
 40 
And she told you that she wouldn’t do that, because she wouldn’t lie.  That’s what 
she said to you, isn’t it?---No, she did not.  
 
Now, you and Danielle made this whole story up about finding this lunchbox, didn’t 
you?---No, we did not.  45 
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You chose 16 March at some later point, because you knew, didn’t you, that Danielle 
was at the property at that stage?---Yes, she was.  
 
And you knew, didn’t you, that, because there were no photographs, you needed an 
eye witness, didn’t you?--- .....  5 
 
You see, you fabricated this whole story to harm my client, didn’t you?---No, I did 
not.  
 
And the reason why was, by that stage, you had come to hate him, hadn’t you?---No.  10 
 
You were quite prepared to lie if it harmed my – to harm my client, weren’t 
you?---No.  
 
Go back, if you would, to page 77.  You see there’s an entry there which you sent to 15 
– or an entry at 22 February 2020 at 17.20 where you send a message to Danielle, 
and it sets out a draft letter to Mr Stokes, doesn’t it?---Yes.  
 
And you ..... you sent it to Danielle - - -?---Yes.  
 20 
- - - for her to edit?---Yes.  
 
And you did ultimately send it to Mr Stokes, didn’t you?---I didn’t send it, no.  
 
Let’s have a look at what you say.  You sure you didn’t send it?---I did not send it.  25 
 
You certainly sent a letter to Mr Stokes, didn’t you, about my client?---No.  No.  
 
No.  Just look at this, would you?  Just look at the second last paragraph on that page.  
That wasn’t true, was it?---What part? 30 
 

I love Ben dearly.  
 

That wasn’t true, was it?---He’s the father of my children.  
 35 
But you didn’t love him dearly at that stage, did you?---Yes, I did.   
 
Let’s go forward to 5 June 2020, Ms Roberts, and could the witness be shown – I 
don’t have the exhibit numbers of the photographs.  It’s R43, tab 21.  Yes.  I might 
just check.  Tab 21.  I’m going to also have you shown something.  I’m sorry.  I just 40 
need to find one other document, your Honour.  If you just go to tab 20.   
 
HIS HONOUR:   Just wait, Mr McClintock.   
 
MR McCLINTOCK:   I’m sorry.   45 
 
THE WITNESS:   Yes.   
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MR McCLINTOCK:   You see tab 20 is an email from my client to you?---Yes.  
 
And Mr Owens asked you about that this morning? 
 
HIS HONOUR:   R43, is it?  Could the court officer please - - -  5 
 
MR McCLINTOCK:   I should be R43.   
 
HIS HONOUR:   - - - check whether that’s R43.   
 10 
MR McCLINTOCK:   It’s – the whole bundle should be R43, not just the - - -  
 
MR OWENS:   That’s the cross-examination bundle group, I think.   
 
MR McCLINTOCK:   I’m sorry.   15 
 
HIS HONOUR:   No.  That’s being brought down right now, Mr McClintock.  So we 
will just be patient.   
 
MR McCLINTOCK:   That’s the wrong bundle.   20 
 
HIS HONOUR:   Yes.   
 
MR McCLINTOCK:   And the witness I think has just removed something from it, 
so it should be replaced.   25 
 
HIS HONOUR:   It’s tab 20.   
 
MR McCLINTOCK:   Tab 20.  You see tab 20 is an email from my client to you sent 
on 5 June?---Yes.  30 
 
8 am?---Yes.  
 
And you see he says:  
 35 

I will be picking up the girls from the senior school drop off today at 3.10.  
 

?---Mmm.  
 
And he says he would like to have access and so on?---Yes.  40 
 
And the last paragraph:  
 

Can you please confirm that I will be able to gain access to the property 
between 2.30 and 3 pm so that I can pick those items up while the children 45 
aren’t home?  
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?---Yes.  
 
And your reply, as you told Mr Owens this morning:  
 

I will make sure you have access to the property at 2.30 pm.  5 
 

?---Yes.  
 
And you then continue with what you said there and talked about with Mr Owens 
this morning, don’t you?---Yes.  10 
 
Now, you – well, my client, in fact, arrived at 2.30, didn’t he?---No, he did not.  
 
When did he arrive?---He arrived before that.  He was early.  
 15 
How do you recall that?---Because I took a photo before he got there and then after 
he left.  
 
I see.  You – well, let’s just look at that.  You see the photographs appear on the next 
page, the next tab?---Yes.  20 
 
What time do you say he got there?---He got there after that photo was taken at 2.06.  
 
Please, what time do you say he got there?---I don’t remember.  
 25 
All right.  And how long do you say he was there?---No more than 10 minutes.   
 
Do you have the originals in digital form of these photographs, Ms Roberts-
Smith?---No.   
 30 
MR OWENS:   Roberts.   
 
MR McCLINTOCK:   Ms Roberts, I’m sorry.  What did you do with the originals in 
digital form?  I withdraw that.  You took the photographs on your phone, didn’t 
you?---Yes.  35 
 
And they would remain on your phone unless you deleted them, wouldn’t 
they?---Yes.   
 
Did you delete them?---No.  Not that I remember.  40 
 
What did you do with the originals?---I sent them to Danielle. 
 
I see.  So Danielle would have the originals, would she?---I sent her a copy of the 
photo. 45 
 
What - - -?---The originals was on an old phone. 
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I see?---They were taken on an old phone. 
 
I see.  An iPhone?---Yes. 
 
And you say – what do you say actually happened to the originals?  Are you saying 5 
that you disposed of the phone and they were lost?---I’ve not gone back and looked 
at the photos, because they were on the – on an – on an iPhone 8, which I haven’t 
had for maybe a year. 
 
So they were in existence on your phone a year ago, were they?---I guess so, yes. 10 
 
Yes.  And you knew that they were important for this case, didn’t you?---Yes. 
 
You didn’t think to preserve them in some way?---I sent everything to Danielle to 
protect. 15 
 
What you sent to Danielle was a photograph – was a copy, not the original digital 
file;  that’s correct, isn’t it?---I sent her the photo from my phone. 
 
So she – I want to understand this.  She would have the original digital version of 20 
these photos, would she, assuming that she hasn’t deleted them?---I guess so, yes. 
 
Have you talked to her about those original records yourself?---No. 
 
All right.  Just by the way, have you thrown out the iPhone 8 that you mentioned that 25 
you took these photographs on?---Yes. 
 
When did you do that?---I don’t remember the actual date.  I gave it to my Mum to 
use and it kept overheating, so she threw it out. 
 30 
Right.  You can’t tell us – and you say you stopped using it about a year ago, do 
you?---Yes. 
 
Right.  Now, so you see, you take photographs of your children on the phone, don’t 
you?---Sorry. 35 
 
You take photographs of your children on your phone, don’t you?---Yes. 
 
Do you back them up to the cloud?---Not that I know of.  I don’t know how to do 
that. 40 
 
Right.  Did you think of taking a permanent record of the photographs that appear 
behind tab 21?---No. 
 
You see, all we’ve got there – I withdraw that.  What actually is that?  Is it a 45 
screenshot?---That’s a – that’s a photo that I sent to Danielle. 
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Right.  When you say you sent it to Danielle, how did you send it?---I can’t 
remember.  On one of the apps on the phone. 
 
Right.  And do you know where this copy came from?  From Danielle or from you, 
do you know?---I don’t know how you got that, no. 5 
 
Well - - -?---I took this photo. 
 
Yes.  Did you give it to MinterEllison?---No. 
 10 
Did Danielle give it to MinterEllison?---I don’t know. 
 
Right.  Now – would your Honour excuse me. 
 
I’m – just go to – do you still have the bundle that you were looking at before you 15 
saw those photographs?---The text message ones? 
 
You can close that for the time being.  I will come back to it tomorrow.  The folder 
that was there?---The text messages? 
 20 
No, not the text messages, the one that’s titled – sorry, the one that’s titled 
Emma/Danielle Cross-examination Documents.  Go to tab 4. 
 
HIS HONOUR:   Finish this topic, Mr McClintock, and then we will adjourn. 
 25 
MR McCLINTOCK:   Certainly, your Honour.  Yes. 
 
HIS HONOUR:   Yes. 
 
MR McCLINTOCK:   If that’s a convenient time, your Honour.  Actually, your 30 
Honour, would your Honour mind if I finished this topic and then - - -  
 
HIS HONOUR:   Yes. 
 
MR McCLINTOCK:   Just look, if you would, at tab 4, Ms Roberts?---Yes. 35 
 
You see – you see there’s four complete photographs there?---I’m sorry.  I must have 
the wrong.  I’ve got that in there. 
 
I’m sorry.  Try the bundle that’s to your left.  Go to tab 4?---Yes. 40 
 
You see – just hold it up so I can see what it is.  Yes.  Thank you.  You see there’s 
four complete photographs there, aren’t there?---Yes. 
 
Two of my client;  you see that?---Yes. 45 
 
And two of a person you know to be Person 17?---Yes. 
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And you see underneath the photographs of my client it says: 
 

Seven days left. 
 

?---Where, sorry?  5 
 
Look at – just look below the photographs of my client - - -?---Yes. 
 
- - - you see: 
 10 

Seven days left. 
 

?---Yes. 
 
And then you see underneath the photographs of Person 17: 15 
 

Four days left. 
 

?---Yes. 
 20 
Now, after the visit from Person 17 in – on 6 April 2018 - - -?---Yes. 
 
- - - you asked my client, didn’t you, to delete the photographs from his phone that he 
had of Person 17?---No, I did not ask him to do that. 
 25 
I’m sorry?---No. 
 
I suggest to you that you did?---I don’t recall asking him that, no. 
 
You see, if you look at these photographs, the “seven days left” and the “four days 30 
left” tells you that those photographs were in the deleted items file - - -?---Yes, they 
were. 
 
- - - of a phone?---No, they were of – in a laptop. 
 35 
Ms Roberts, those photographs are – look at the top of the page.  You see it says, 
“21.24” and then there’s a series of symbols, one of which is Bluetooth?---Yes. 
 
And then it says “47 per cent”?---Yes. 
 40 
That’s the amount of battery left on the particular phone, isn’t it?---Yes. 
 
Those photographs were on a phone, weren’t they?---That photo, I took off Ben’s 
laptop. 
 45 
You took it off his phone, didn’t you?---No. 
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I see?---I don’t have access to Ben’s phone.  It was encrypted with Seven. 
 
Is that a convenient time, your Honour. 
 
HIS HONOUR:   Yes.  All right.  Thank you, Ms Roberts.  You can step down for 5 
the time being.  You need to come back tomorrow and you should not speak to 
anybody between now and then - - -?---Yes. 
 
- - - as to your evidence?---Yes. 
 10 
Thank you?---Thank you. 
 
So you may step down. 
 
 15 
<THE WITNESS WITHDREW [4.18 pm] 
 
 
HIS HONOUR:   Yes.  Thank you.  Yes, Mr Richardson. 
 20 
MR RICHARDSON:   Your Honour, might I raise something, please. 
 
HIS HONOUR:   Yes. 
 
MR RICHARDSON:   Your Honour will recall that, at 9 am tomorrow, your Honour 25 
had listed an application for the setting aside of a subpoena to Person 17.  In the light 
of evidence filed yesterday, my client won’t be pressing that subpoena, so there’s no 
longer any need for that argument.  We have notified Person 17s lawyers this 
afternoon.  We will need to agree to some minutes or some form of order, but your 
Honour can vacate the 9 am listing;  there’s no argument. 30 
 
HIS HONOUR:   All right.  Thank you, Mr Richardson.  I will do that.  Mr 
McClintock, are you able to give me some indication of how long you think you will 
be. 
 35 
MR McCLINTOCK:   About an hour. 
 
HIS HONOUR:   About - - -  
 
MR McCLINTOCK:   An hour.   40 
 
HIS HONOUR:   An hour.  Yes.  And your next witness is Person 42;  is that right? 
 
MR OWENS:   Yes.  That somewhat catches me by surprise, because we had been 
told Mr McClintock would be two and a half days and Person 42 is not available 45 
until first thing Wednesday morning and I don’t think I can come up with another 
witness before tomorrow. 
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HIS HONOUR:   All right.  Well, I think we will deal with that – first of all, see how 
long Mr McClintock is - - -  
 
MR OWENS:   Yes. 
 5 
HIS HONOUR:   - - - and we will deal with the problem when it arises.  If there’s 
any solution that does occur to you, Mr Owens, I ask you to pursue it. 
 
MR OWENS:   We will think about that tonight. 
 10 
HIS HONOUR:   Yes. 
 
MR OWENS:   Yes.  I’m sorry, your Honour, that has genuinely caught me by 
surprise. 
 15 
HIS HONOUR:   Yes, yes.  All right.  Well, adjourn until 10.15 tomorrow. 
 
 
MATTER ADJOURNED at 4.19 pm UNTIL TUESDAY, 15 FEBRUARY 2022
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HIS HONOUR:   Yes. 
 
MR McCLINTOCK:   Your Honour, could I just understand what happened to the 
folders I was asking the witness about yesterday. 
 5 
HIS HONOUR:   They’re taken back by the court, yes. 
 
MR McCLINTOCK:   I understand that.  Right. 
 
HIS HONOUR:   Yes. 10 
 
MR McCLINTOCK:   I – there was one folder, your Honour, that I don’t believe 
we’ve had marked for identification, but I will wait till the witness gets here. 
 
HIS HONOUR:   Yes. 15 
 
MR McCLINTOCK:   It was the folder of the text messages between the witness and 
Ms Scott. 
 
HIS HONOUR:   Do you want that marked? 20 
 
MR McCLINTOCK:   Yes.  I do want – I would like that marked, your Honour.   
 
HIS HONOUR:   All right.  A73 will be text messages between Ms Roberts and Ms 
Scott, 5 January 2020 to 26 February 2021. 25 
 
 
MFI #A73 EXCHANGE OF TEXT MESSAGES BETWEEN MS ROBERTS 
AND MS SCOTT FROM 5 JANUARY 2020 TO 26 FEBRUARY 2021 
 30 
 
MR McCLINTOCK:   Thanks, your Honour. 
 
HIS HONOUR:   Now, are you ready to proceed, Mr McClintock? 
 35 
MR McCLINTOCK:   Yes, I am, your Honour. 
 
HIS HONOUR:   All right.  Yes.  We’ve just got a problem with the screen, I’m told, 
so we’re shutting down and reconnecting.  All right.  Yes.  Could you bring the 
witness in, please. 40 
 
 
<EMMA ROBERTS, ON FORMER OATH [10.18 am] 
 
 45 
<CROSS-EXAMINATION BY MR McCLINTOCK 
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HIS HONOUR:   Yes.  Yes, Mr McClintock. 
 
MR McCLINTOCK:   Ms Roberts, putting aside family members such as your 
children, did you speak to anyone overnight?---No. 
 5 
Did you speak to Danielle Scott?---No, I did not. 
 
When is the last time you spoke to Danielle Scott?---Midway last – through last 
week. 
 10 
I see.  I take it you did so by telephone or was it a face-to-face 
meeting?---Telephone. 
 
Telephone.  And she was in Cairns, was she?---I didn’t ask. 
 15 
Right.  All right.  Was it on your mobile and her on – she on her mobile?---It was on 
my mobile, her mobile, yes. 
 
Yes.  And what did you discuss – I withdraw that.  Let’s go back – I withdraw that 
too.  Did you have any – dinner with anyone last night?---Yes. 20 
 
Who?---My partner. 
 
All right.  Thank you.  Let’s go back to the USBs.  You told us yesterday that you 
thought that my client had buried cash - - -?---Yes. 25 
 
- - - in the garden.  And on the evidence you gave yesterday, if that was the case, he 
would have had to do so before the marriage finally broke down on 20 January 2020;  
correct?---Yes. 
 30 
And can I suggest to you that if you genuinely thought that, you would not have 
waited until March to find the cash that you say was buried?---I had forgotten about 
him hiding cash. 
 
You had forgotten about him hiding cash?---Yes. 35 
 
But when do you say you recalled him hiding cash?---Yes. 
 
I said when do you say you remembered him hiding cash?---October ’19. 
 40 
October ’19?---Yes. 
 
What year?---Twenty-nine – October 2019. 
 
Right.  I want to understand this.  You told us yesterday - - -?---Yes. 45 
 

586



 

.NSD1485/2018 15.2.22 P-2017 E. ROBERTS XXN 
©Commonwealth of Australia  MR McCLINTOCK 
 Mark O'Brien Legal 

- - - in the witness box that one of the reasons why you went looking on 16 March 
2020 was that you thought my client had buried cash in the garden?---Yes. 
 
Yes.  That’s what you said yesterday, isn’t it?---Yes. 
 5 
And it follows from that that you must, at that time, have had in mind that he buried 
cash in the garden?---Yes. 
 
That’s correct, isn’t it?---That’s correct. 
 10 
All right.  Now, you say – what I’m suggesting – well, I withdraw that.  You were 
aware on the evidence you’ve just given, if I understand it, that you thought he had 
buried cash in the garden from October 2019 through to 16 March 2020?---Yes.   
 
Correct?---I found in his briefcase in October ’19, cash. 15 
 
Please listen to my question.  What you – if your evidence is true, what you’re saying 
is that you were aware from October 2019 through to 16 March 2020 of the 
possibility that he had buried cash in the garden;  that’s right - - -?---Yes. 
 20 
- - - isn’t it?  What I’m suggesting to you is that if you did – if you were aware of 
that, you would have dug the cash up much earlier than you did on 16 March 2020?  
Do you agree with me or not?---No. 
 
I see.  Why, knowing there was cash there, did you wait till 16 March 25 
2020?---Because the conversation I had with Danielle Scott that morning on my 
verandah. 
 
I see.  And what did you and Danielle say on your verandah that morning?---That I 
wonder if he has still got cash hidden. 30 
 
I see.  And that was the reason why you dug it up then, is it?---Yes. 
 
Did you say that to Danielle or did she say it to you?---I said that to her. 
 35 
Right.  Now, but you told us that – I take it you probably heard what my junior said 
to me then?  No.  It was not prompted by Danielle Scott.  It was your idea, wasn’t 
it?---It – to go look for cash? 
 
Yes?---Yes, it was. 40 
 
Why did you have that idea on that morning as opposed to 21 January 
2020?---Because we had recently separated and we were in conversations about cash 
in our divorce. 
 45 
Right.  And you had separated on 20 January, hadn’t you?---Yes. 
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A month and a half – two months, almost - - -?---Yes. 
 
- - - before this – yes.  And the – the disputes about cash had been going on since the 
separation, hadn’t they?---They went on for most of last – that year, yes. 
 5 
I do not understand – and I ask you again – why, on 16 March, did you decide to go 
looking for cash?---It was a conversation that Danielle and I had had that morning on 
the verandah. 
 
Right.  Now, you told us yesterday that no photographs were taken of what you did, 10 
that is, what you say you did, that is, digging up the lunchbox and so on, by you or 
Danielle on that date, 16 March?---Correct. 
 
And you told us that the reason was that Danielle Scott’s son came up while you 
were digging?---Mmm. 15 
 
That’s correct, isn’t it?---Yes. 
 
And, you see, on the evidence you gave yesterday, there must have been a period of 
time when the lunchbox was in the hole after you had seen it, on your evidence;  20 
correct?---Once we put it back in.  
 
No.  Once you cleared the soil away from it?---Mmm.  
 
Just by the way, the – you told us that it was buried about 30 centimetres down, 25 
didn’t you?---Not that far, no.  
 
Right.  Are you sure?  Your evidence yesterday - - -?---It was not deep.  
 
Your evidence yesterday was it was 30 centimetres, wasn’t it?---I did not say 30 30 
centimetres.   
 
MR OWENS:   Yes.  Your Honour, that’s not a fair - - -  
 
HIS HONOUR:   No.  I think that was what Mr Owens might have said, Mr - - -  35 
 
MR OWENS:   Correct.  I think the witness made a hand gesture, your Honour.   
 
HIS HONOUR:   Yes.   
 40 
MR McCLINTOCK:   Yes.  In fact, Mr Owens put to you that it was 30 centimetres, 
and you agreed with him, didn’t you?---Not that I recall, no.  I went like that.   
 
At page 1950, just to clarify this, you – there was this question:  
 45 

Okay.  And can you tell his Honour – 
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this is Mr Owens asking you –  
 

what happened next after you reached that location?---I went into the garden 
and got a pitchfork.  I moved the rock.  I moved the garden reel.  It had no 
hose;  just a reel.  And we dug down about that deep and then –  5 
 

and then you indicated, didn’t you?---Yes, I did.  
 
And you indicated about that far?---No, I didn’t.   
 10 
And Mr Owens said to you:  
 

You’re just – you’re indicating about – what was that?  30 centimetres-ish.  
 

And your answer was:  15 
 

It was not deep.  Yes.  
 

You’re agreeing with him, weren’t you?---Yes.   
 20 
And let’s go back.  Let’s get the sequence right.  You say that – first can I just clarify 
one thing.  It doesn’t matter.  But it wouldn’t have been a pitchfork, would it?  It 
would have been an ordinary garden fork?---No.  It was a pitchfork.  
 
A pitchfork, was it?  Are you sure about that?---Yes.  25 
 
Right.  And you and Ms Scott, you say, moved the hose, moved the garden reel;  
correct?---There was no hose.  It was the garden reel.  
 
Right.  Moved the garden reel?---Yes.  30 
 
Moved the rock?---Yes.  
 
Dug a hole;  correct?---Yes.  
 35 
Saw something in the hole?---Yes.  
 
Took it from the hole?---Yes.  
 
Took it inside?---I did not carry it inside, no.  40 
 
But you were with Danielle when she took it inside, weren’t you?---No.  
 
Right.  Well, how did that – what, she took it?---Yes.  
 45 
Where did you go?---I stayed out the side of the house.  She shuffled her son back in, 
and she went back inside the house with the USBs.   
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Yes.  And you stayed outside the whole time while she was in there, did you?---No.  
I went back inside, because my children were watching a movie.  
 
Yes.  And did you see Danielle doing something with the USBs?---No, I did not.  
 5 
Right.  And when’s the next time – how long after you went inside did you see 
Danielle with the – see Danielle again?---Within – I’m – I’m not sure.  I don’t – I 
don’t recall.  
 
Right.  And where did Danielle go with what you say were the USBs?---I don’t 10 
know.  We had a very big home.  
 
Right.  And when she came back, or when you saw her again, did she say something 
to you?---Yes.  She told me she downloaded them on a laptop.  
 15 
Right.  And you – what did you then do?  What was the next thing you did?---I put 
them back in the ground.  
 
Right.  And was Danielle with you when you did that?---Yes.   
 20 
And neither you nor her took a photograph then, did you?---No.  
 
And there was – her son wasn’t there then, was he?---No.  
 
There was a perfect opportunity to take a photograph of what you say was in the hole 25 
in situ;  correct?---If I had known the contents, yes, to protect myself I would have.  
 
Well, you knew that there were USBs, you say, in the lunchbox, don’t you?---Yes.  
 
You knew that Danielle had copied them, didn’t you?---Yes.  30 
 
She copied them because you asked her to, didn’t you?---No.  I did not.  
 
Did she volunteer it?---Yes, she did.  
 35 
Right.  But you must have thought that there was something sufficiently important on 
those USBs to copy it;  correct?---Yes.  
 
And yet you say you did not take a photograph of the lunchbox in the hole when you 
put it back?---No, we did not.  40 
 
Right.  And that’s neither of you did that.  Neither of you took - - -?---Not to my 
knowledge, no.  
 
Yes.  Just by the – I want to suggest to you that you had – I withdraw that.  It was an 45 
absolutely obvious thing to do to take a photograph whether or not you thought the 
contents were important.  That’s correct, isn’t it?---I didn’t think to do it, no.  
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No.  The reason why you didn’t think to do it was that this never happened, did it, 
Ms Roberts?---It happened.   
 
I see.  Just by the way, you were shown by my learned friend Mr Owens yesterday 
some photographs of the contents of my client’s desk.  And I think you took them in 5 
January 2020.  I can’t remember the exact - - -?---February.  
 
February 2020.  The fact is, if there were USBs in that desk, you had access to them, 
didn’t you?---If they were in there, yes, I would have.  
 10 
Yes.  And you had ample opportunity to copy them if they were in the desk, didn’t 
you?---I would have if they were in there and I had copied them, yes.  
 
In fact, that’s exactly where you did find them, isn’t it?---No, it is not.  
 15 
I see.  You – now, let’s just go forward to 5 June.  You recall the photographs that 
you say you took at 206 and 232?---Yes.   
 
Now, I’m going to have you shown – I need two documents, your Honour – R43 and 
R114.  Just go, if you would, first to tab 21 in the bigger bundle you’ve got there.  20 
That is three photographs that you say you took before my client got there.  You see 
that?---Yes.  
 
And you see the second lot is two photographs you say you took after my client 
left?---Yes.   25 
 
MR OWENS:   Do you mean behind tab 22?   
 
MR McCLINTOCK:   Behind tab 22.  I’m sorry.  Now, you told us that you 
forwarded them to Danielle Scott at 3.02 pm on that day, didn’t you?---What was 30 
that, sorry?  
 
You forwarded them to Danielle Scott at 3.02 pm that day?---Yes.  
 
Right.  Just by the way, that would indicate that it was my client who was picking up 35 
your kids that day, not you, wouldn’t it?---No.  I picked the children up that day.  
 
Now, let’s just look now, if you would, at R114, that I think you’ve also got there.  
That’s the photograph produced by Danielle Scott.   
 40 
HIS HONOUR:   More than one photograph, isn’t there, Mr McClintock?   
 
MR McCLINTOCK:   The four – that’s the four photographs produced by Danielle 
Scott?---Yes.   
 45 
You see that they don’t have on them the information – the timing information as to 
when they were shot, do they?  2.06 or 2.32.  Just look closely?---No, they don’t.   
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Could you go to – could the witness be shown MFIA71, which was the bundle that 
was marked yesterday, and I will ask her to go to tab 21 in that bundle.   
 
HIS HONOUR:   Now, do you want those documents back?   
 5 
MR McCLINTOCK:   I would like her – and I would like her – perhaps you could 
close that up, Ms Roberts, but keep them there.  Does your Honour have – those are 
the court’s copies, not your Honour’s.   
 
HIS HONOUR:   I have copies.  Thank you.   10 
 
MR McCLINTOCK:   Yes.  Now, you can take it that those documents - - -?---What 
– sorry.  What tab number?  
 
Tab 21.  You can take it that those documents have been produced on subpoena by 15 
Ms Scott?---Right.  
 
And I want you to look at them closely?---Mmm.  
 
You see that they reproduce the four photographs, two of which would, on your 20 
evidence, be the before photographs - - -?---Yes. 
 
- - - and two of which would be, on your evidence, the after photographs?---Yes. 
 
And you see also that while – that the metadata, so to speak, appears at the bottom – 25 
in the bottom half of each photograph or below each photograph.  You see that, don’t 
you?---Yes. 
 
And you see that, once again, the time that the photographs were actually taken 
doesn’t appear on those photographs?---I don’t understand the question.  The time 30 
doesn’t appear on - - -  
 
Well, let’s look at – you say that the photographs were taken at 2.06 and 2.32, don’t 
you?---My photos, yes. 
 35 
Yes.  If you look at these you will see that they – the only time that is – well, that is 
produced – I withdraw that.  There are two times set out in these photographs.  If you 
look at the top very closely, you will see “09.21”?---Yes. 
 
And it’s the same for the second photograph at the top and the third and the bottom 40 
left photograph?---Mmm. 
 
And you will see that the bottom right photograph says “09.20”?---Yes. 
 
That would tell you, wouldn’t it, that that’s the time when Ms Scott – a time when 45 
Ms Scott reproduced these photographs from her phone.  You know how that works, 
don’t you?---Yes. 

592



 

.NSD1485/2018 15.2.22 P-2023 E. ROBERTS XXN 
©Commonwealth of Australia  MR McCLINTOCK 
 Mark O'Brien Legal 

And then you look – you will see, under the heading Details - - -?---Mmm. 
 
- - - you will see “5 June 2020, 15.03”?---Yes. 
 
That’s the time or the approximate time that you sent the photographs to Ms Scott, 5 
isn’t it?---Yes. 
 
And you would agree with me, therefore, that those photographs, like the other ones, 
the ones in R114 that I showed you shortly - - -?---Mmm. 
 10 
- - - a short time ago do not reproduce the time that those photographs were actually 
taken;  that’s correct, isn’t it?---The time that the photographs were taken were in the 
other document. 
 
Please, just listen to my question.  The two sets of photographs from Danielle Scott’s 15 
phone do not reproduce the time that you say those photographs were taken, do 
they?---No. 
 
No.  Now, you go back now to tab 21 and 22 of MFI43.   
 20 
HIS HONOUR:   All right.  Now, that’s the folder with Respondents’ Open Court 
Cross-examination Bundle.  Do you have that?---Yes, I do. 
 
All right.  Tab 21?---Yes. 
 25 
MR McCLINTOCK:   Now, it was – these photo – I withdraw that.  These photos, 
tab 21 and tab 22, are in a form that they were kept by you, aren’t they?---That’s my 
photo, yes. 
 
Yes.  But you kept that, didn’t you, after you say you took it on 16 March 2020?  I’m 30 
sorry, 5 June 2020.  I’m corrected.  It’s – they are – you kept them in that form after 
you took them, you say, on 5 June 2020. 
 
MR OWENS:   Your Honour, I object.  The question is unclear.  The words in that 
form, I think, really need to be made plainer for this to be a fair question.   35 
 
MR McCLINTOCK:   I will make it plain.   
 
Just look at those photographs.  Well, I will ask you this, Ms Roberts:  you later gave 
– well, I withdraw that.  At some point, you gave that photograph – those 40 
photographs to Mr McKenzie and/or MinterEllison, didn’t you?---No, I did not. 
 
What did you – well, what did you do with those photographs?---I gave them to 
Danielle Scott. 
 45 
You gave them to Danielle Scott, you say?---Yes. 
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That is, in the form that is in tab 21 and 22?---Yes. 
 
And when did you do that?---On 5 June at 3.02. 
 
Right.  I’m sorry.  I may have not understood you.  You’re saying that you sent those 5 
photographs - - -?---Yes.   
 
- - - at 3.02 on 5 June - - -?---Yes. 
 
- - - to Ms Scott?---Yes. 10 
 
Yes.  What I’m asking you about – and I’ve taken you to the images that Ms Scott 
has produced on subpoena?---Yes.  Okay. 
 
You – yes?---I don’t know what she - - -  15 
 
And - - -?--- sent through, no. 
 
- - - the ones that I asked you about before - - -?---Yes. 
 20 
- - - the ones that do not have the 2.06 and the 2.32 time stamp.  Now, you – and 
you’re talking about those photographs – well, I withdraw that.  I just want to 
understand what you did with those photographs.  Are you saying that these 
photographs here in that form were supplied by Ms Scott to Mr McKenzie or 
MinterEllison? 25 
 
MR OWENS:   Your Honour, I object.   
 
THE WITNESS:   I don’t know. 
 30 
HIS HONOUR:   Just don’t - - -  
 
MR OWENS:   Sorry. 
 
HIS HONOUR:   Just pause there.  When you talk about “these photographs”, we 35 
need to be - - -  
 
MR McCLINTOCK:   I’m sorry. 
 
HIS HONOUR:   - - - pellucid as to what you’re talking about.  Are you talking 40 
about tab 21 and tab 22 of MFIR43? 
 
MR McCLINTOCK:   I am, your Honour.   
 
HIS HONOUR:   All right.   45 
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MR McCLINTOCK:   I apologise, your Honour.  I apologise for not being pellucidly 
clear.   
 
HIS HONOUR:   Yes.   
 5 
MR OWENS:   And, your Honour, and there’s a further difficulty with or lack of 
clarity in Mr McClintock’s question, which is there is the photograph and there is the 
document that appears in – behind tabs 21 and 22.  There is a very great lack of 
clarity about whether what we’re talking about is the visual image or some wider 
concept.   10 
 
HIS HONOUR:   Yes.  I think you make that clear, Mr McClintock. 
 
MR McCLINTOCK:   I will, your Honour. 
 15 
Let’s look at these photographs again. 
 
MR OWENS:   Which ones? 
 
MR McCLINTOCK:   The ones at 21 and 22, Ms Roberts?---Mmm. 20 
 
You – can you tell us the origin of what appears on that page, the first page of 21, 
with the “7.24” at the top and the “5G” on the right and the date 5 June 2020 at 
2.06?---This is not mine, I believe. 
 25 
I’m sorry, this - - -?---This one? 
 
Yes.  No, no.  I’m sorry.  You’re looking at the wrong document.  Go to MFI43, tab 
21?---Yes. 
 30 
The document that looks like that?---Yes. 
 
What I’m asking you is – I withdraw that.  You created that document, didn’t 
you?---I took that photo, yes. 
 35 
Now, look at the top of it.  I want to understand what this actually is;  the entirety of 
this page.  You see there’s a time, obviously, 7.24?---Yes. 
 
And there’s a date, 5 June 2020.  Then it’s – then there’s the five bars that usually 
indicates reception on a phone?---Yes. 40 
 
And then there’s a – then there’s the battery life, isn’t there?---Mmm. 
 
And then there’s “edit”, a date and time?---Yes, that’s - - -  
 45 
And then there’s a logo and the word “live”?---Mmm. 
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Do you see that?---Yes. 
 
What’s that?  What’s that?---That’s a live photo. 
 
Right.  That is a word that appears on Apple iPhones - - -?---Yes. 5 
 
- - - when there’s a particular setting applied in relation to photographs, isn’t 
it?---Yes. 
 
Right.  Now, you – after you took these photographs - - -?---Mmm. 10 
 
- - - you kept them on your iPhone, didn’t you?---Yes. 
 
And I want to suggest to you, contrary to what you said before that it was you not 
Danielle Scott who provided these photographs to Fairfax - - -?---I did not. 15 
 
- - - and Mr McKenzie.  You say you did not?---I did not. 
 
I see.  We know that, don’t we, I want to suggest, because the photographs – I 
withdraw that.  The photographs of the garden, you’ve told us, were sent to Danielle 20 
Scott - - -?---Mmm. 
 
- - - at 3.02 pm on 5 June 2020?---Yes. 
 
The photographs that Danielle Scott has produced on subpoena, which I’ve shown 25 
you, do not contain the 2.06 or 2.32 time stamp, do they?---No, they do not. 
 
Yes.  So it follows, doesn’t it, that what Danielle – that tabs 21 and 22, R43, must be 
from your phone;  that’s correct, isn’t it?---Yes, these ones are from my phone. 
 30 
Yes.  And to be absolutely precise about it, each one of those three pages in tab 21 
and the two pages in tab 22 come from your phone?---Yes.   
 
When were these images created from your phone?---They were taken on 5 June. 
 35 
When – no.  You see that this is a hard copy.  When was that hard copy 
produced?---I don’t know - - -  
 
You don’t know?--- - - - the answer to that question. 
 40 
I see.  You see, you met Mr McKenzie, didn’t you, in late February or early March 
2021?---No.  Late March. 
 
Late March, was it?---Yes. 
 45 
You sure about that?---To the best of my knowledge, yes.  
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And I want to suggest to you specifically that it was you who gave him those 
photographs in the form that they appear in MFI43, tabs 21 and 22?---No.   
 
MR OWENS:   Your Honour, I - - -  
 5 
THE WITNESS:   I have never given them to Nick McKenzie.   
 
MR McCLINTOCK:   Now, you know, don’t you, that the original digital image of a 
photo on an iPhone, or taken on an iPhone, contains precise information about when 
the photograph was taken, where it was taken, and what device it was taken on, don’t 10 
you?---Yes.  
 
And after your meeting with Mr McKenzie and people from Minters, you disposed 
of your phone, didn’t you?---In – no.  I didn’t dispose of it.  
 15 
Well, you say you gave it away to your mother?---Yes.  
 
Yes.  And that was after the meeting?---Yes.  That was in May 2021.  
 
Yes.  That you gave the phone to your mother?---Yes.  20 
 
Yes.  And, in doing that, you knew there were images on that phone, didn’t 
you?---Yes.   
 
You must have known that these images, by then, May 2021, had a significance in 25 
the proceedings that your ex-husband had brought against the respondents in this 
case.  You knew that, didn’t you?---Yes.  
 
Yes.  And you knew – and so it follows, doesn’t it, that you disposed of a telephone 
with information on it that you knew was significant for these proceedings.  That’s 30 
correct, isn’t it?---It was not conscious, no.  
 
I beg your pardon?---It was not a conscious decision I made, no.  
 
Ms Roberts, you at all times were aware that those photographs were on your phone, 35 
weren’t you?---I had sent them to Danielle Scott to keep.  
 
Please.  Would you answer my question.  You were at all times aware that those 
photographs were on your phone?---Yes.  
 40 
You knew that they were significant for these proceedings, didn’t you?---Yes.  
 
You knew, on your evidence, that Ms Scott had provided them to Fairfax for the 
purposes of these proceedings, didn’t you?---I didn’t know what was in her 
subpoena, no.  45 
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Right.  No, no.  You knew that Ms Scott had given them to Fairfax – to the – I will 
be precise – had given to the respondents in these proceedings or their 
representatives the images that you had received from her, and she had done so prior 
to receiving a subpoena.  That’s correct, isn’t it?---I didn’t know that, no.  
 5 
You didn’t know that?---No.  
 
You – looking at the bundle of messages that I’m going to come back to fairly 
shortly, there are times when you communicated with Ms Scott 60, 70, 80, 90 times a 
day by message.  That’s correct, isn’t it?---I haven’t counted.  10 
 
No.  But it wouldn’t surprise you if - - -?---We spoke a lot, yes.  
 
Yes.  And you say that she never told you she had produced those documents to 
Fairfax?---No.  15 
 
All right.  That’s what you’re saying, is it?---Yes.  
 
Right.  Now, let’s go back though.  Let’s just run through it one more time so you 
understand what I’m asking you.  You knew that those photographs – the originals of 20 
which were on your pone – that’s correct, isn’t it?  They were on your phone?---They 
were on my phone, yes.  
 
And they undoubtedly contained the metadata giving accurate information as to 
when they were taken;  correct?---Yes.   25 
 
You knew that those photographs were significant to these proceedings, didn’t 
you?---Yes.  
 
You disposed of your phone, you say, without taking any copy of them;  30 
correct?---Yes.  
 
In doing so, you thought it made it impossible for anyone to verify whether the 
timestamps on those photographs were actually true, didn’t you?---But doesn’t that 
explain it in there.  35 
 
Yes?---When they are?  
 
In disposing of the telephone with its images, you made it impossible to check 
whether the timestamps appearing on tabs 21 and 22 were accurate, didn’t you?---On 40 
that phone, yes.  
 
Yes.  And you’re not suggesting that you maintained those images on any other 
device, are you?---No.  
 45 
No.  Once that phone was gone, they were gone.  That’s correct, isn’t it?---Yes.  
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Yes.  Did it occur to you that it might be prudent to keep a copy of a significant item, 
or items significant to these proceedings?---I sent everything to Danielle to keep for 
me.  
 
I see.  I see.  Now, the reason why you disposed of the phone, Ms Roberts, was to 5 
make it impossible for anyone to check whether those times were accurate.  That’s 
right, isn’t it?---That’s not why I disposed of the phone, no.  
 
Just by the way, the evidence – your evidence yesterday was you say no photos from 
that iPhone 8.  That’s correct, isn’t it?---I have some photos from that phone, yes.  10 
 
Yes.  Photographs of your children, I suppose?---Yes.   
 
But not this significant photograph?  These significant photographs?---No.  
 15 
You see, Ms Roberts, you know, don’t you, that a timestamp like that appearing on 
pages – on tab 22 and 23, or the pages there, is meaningless without the metadata, 
don’t you?---In that photo, yes.  
 
Yes.  You see, you can change the date and time settings on a phone, can’t you, so 20 
that it gives a time different from that time when the photograph was actually taken.  
You know that, don’t you?---I don’t know how to do that, if that is even possible.   
 
Danielle Scott knows how to do it though, doesn’t she?---I don’t know.   
 25 
You see, it’s quite possible to manipulate a time like that appearing on the first page 
of tab 21, isn’t it?---I don’t know how to do that if - - -  
 
Yes.  But you can’t manipulate the metadata, can you?---I don’t know the answer to 
that question.  30 
 
And we don’t have the metadata for these photographs, do we?---What’s that?   
 
We don’t have the metadata for the photographs that you took.  When you say 
“what’s that” you’re indicating the photographs produced by Danielle Scott, aren’t 35 
you?---If that’s what she did, yes.  
 
Yes.  Just hold up what you’re pointing to so I can see it, so I can understand.  Yes.   
 
HIS HONOUR:   What is that, Mr – just – let’s identify this for this the transcript.   40 
 
MR McCLINTOCK:   That is tab 21, your Honour, of MFIA71.   
 
HIS HONOUR:   Yes.   
 45 
MR McCLINTOCK:   But you see, Ms Roberts, that there’s one difference between 
he metadata on these photographs and what would be the metadata on those 
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photographs.  The difference is there’s no reference on tab 21 of MFIA71 to 2.06 or 
2.32, is there?---No.  
 
And those photographs do not help us at all in finding the true time when the 
photographs behind tab 21 and tab 22 of MFI43 were taken, do they?---No.  5 
 
You see, you would agree with me, wouldn’t you, that – I withdraw that.  I will just 
put it to you again.  I put it to you once already.  Did it occur to you that you had an 
obligation to keep the photographs or the digital images that were on your phone 
before you disposed of it?---No.  10 
 
Now, you would agree with me, wouldn’t you, that if my client did arrive at around 
2.30, and if – if – the 2.32 timestamp on the photographs that appear behind tab 22 is 
accurate - - -?---Yes.  
 15 
- - - the disturbance in the soil could not have been created by him.  That’s correct, 
isn’t it?---It was created by him.  
 
Please, would you answer my question.  I will put it to you again.  If he arrived at 
2.30 or after 2.30, and if the timestamp of 2.32 was accurate for the photographs 20 
appearing behind tab 22 – if, on those hypothesis – it would have been impossible for 
him to have disturbed the soil in the photographs behind tab 22.  That’s correct, isn’t 
it?---Yes.  Possible.  
 
Yes.  And, in fact, he did not arrive early on that occasion, did he?---Yes, he did. 25 
 
Ms Roberts, you wouldn’t have let him in if he had arrived early, would you?---Yes. 
 
You see, his visit was timed to fit in with picking up the kids at 3.10, as he said in the 
email that he sent to you that is now part of – that is now tab 20 in MFI43. 30 
 
HIS HONOUR:   Have you found that?---Yes, sorry.  Yes. 
 
MR McCLINTOCK:   It’s also exhibit R112 as well, your Honour. 
 35 
HIS HONOUR:   All right.  I’m told we have to do a shutdown, Mr McClintock, I’m 
sorry.  Just pause for a moment.  Yes.  I’m told you can proceed now, Mr 
McClintock. 
 
MR McCLINTOCK:   What time do you say my client arrived at the house on 5 June 40 
2020, Ms Roberts?---I can’t remember the exact time. 
 
Yes.  But you remember he arrived early, do you?---He was early, yes. 
 
Why do you remember that?---Because I was on the phone to Danielle Scott standing 45 
in the kitchen when I saw his car at the gate on security camera. 
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And did you say something to Ms Scott about that?---Yes, I did. 
 
So when she comes along, we can ask her about that, can we? 
 
MR OWENS:   I object - - -  5 
 
THE WITNESS:   Yes. 
 
MR OWENS:   - - - your Honour. 
 10 
MR McCLINTOCK:   I withdraw that. 
 
HIS HONOUR:   Yes. 
 
MR McCLINTOCK:   I withdraw that. 15 
 
HIS HONOUR:   Yes, I disallow that question. 
 
MR McCLINTOCK:   You see, what I want to suggest to you is that you simply 
have fabricated the story about my client arriving early to deal with the impossibility 20 
of him disturbing the soil if the timestamp on that photograph is accurate.  You have, 
haven’t you?---No, I have not. 
 
I want to suggest to you that your evidence about that, as well as being fabricated – 
withdraw that.  You know it’s false, don’t you?---No. 25 
 
Yes.  And you’ve made it up in an attempt to get around the difficulty caused by the 
timestamp, haven’t you?---No. 
 
Just by the way – I withdraw that.  Now, what actually happened was that you found 30 
my – the USBs that you copied on 16 March in the middle top drawer of my client’s 
desk, didn’t you?---No, I did not. 
 
And that’s when you – that’s where you found them and gave them to Danielle and 
so on and she copied them on that date, isn’t it?---No. 35 
 
Just by the way, going back to 5 June, you – what do you say happened when my 
client got there?  You gave evidence about it yesterday, but tell us again?---Yes. 
 
What happened?---I was on the phone to Danielle Scott and said that Ben was 40 
coming to collect files, and she said, “Are they the file files?”  And I said, “I’m going 
to go and take a photo before he gets here and then I will call you back.”  Ben got 
there and parked down at the back of the garage.  I did not see where he went.  Once 
he – I walked out to the office.  He was crouching down at the filing cabinet.  I said 
hello, and I very specifically remember it because he had just had a haircut.  And he 45 
picked up a file in the bottom drawer, and there was sweat on the desk.  I then said, 
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“I will open the gate for you and follow you out,” and then I thought no, I wanted to 
get an after photo. 
 
I see.  You mentioned a visit to the bathroom, didn’t you, in your evidence?---Once 
Ben left, yes. 5 
 
I see.  Not before?---No.  I had to let him out. 
 
I see.  Could I just go back – you’re quite clear about that, aren’t you?---Yes. 
 10 
Your evidence yesterday – this is 1953, your Honour, line 13. 
 
My learned friend asked you: 
 

All right.  What do you remember next happening that day?---I was about to go 15 
and pick up the girls from – 
 

this is your answer: 
 

I was about to go and pick up the girls from school.  He said, “Will you follow 20 
me out?”  And I knew I wanted to get an after photo if that’s where he had 
been, so I said, “I’m going to go to the bathroom.  I will let you out.”  When he 
left, I went back and took the photos of after. 
 

You were saying there that you went to the bathroom before he left, didn’t you?---I 25 
didn’t say before.  I wouldn’t have had time to go to the bathroom and then open the 
gate. 
 
See, why wouldn’t you just simply wait till he left to take the photograph rather than 
inventing a story about the bathroom?---Because he asked me if I was going to 30 
follow him out.  I knew I needed to stay at the property to get an after photo. 
 
You actually remember this, do you?---Yes, I do. 
 
You’re not making it up, are you?---No, I am not. 35 
 
Did you take any notes of this conversation or make a record of it?---No, but I 
FaceTimed Danielle Scott as I walked back around to the - - -  
 
I see?--- - - - opposite side of the office. 40 
 
But FaceTime is not a permanent record, is it?  It’s just something you say;  that’s 
right – that’s correct, isn’t it?---Yes.  I don’t know. 
 
It’s just like a visual telephone call?---Yes. 45 
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Yes.  And you didn’t take any permanent record of anything that happened on that 
day except the photographs you refer to?---Yes. 
 
Let’s just go to – just go, if you would, to tab 4 of A71.  You see - - -  
 5 
HIS HONOUR:   Just a moment.  Make sure the witness has the right exhibit. 
 
THE WITNESS:   Number - - -  
 
HIS HONOUR:   Do you have tab 4 of that document?---Yes. 10 
 
MR McCLINTOCK:   You see, there’s actually two – or two pages in tab 4, aren’t 
there?---Yes. 
 
The first is – well, you see what the first is, and then the second is something 15 
produced, I suggest, by Danielle Scott.  See that?---Yes. 
 
In fact, both of them are actually produced by Danielle Scott.  Now, you recall me 
asking you some questions about these photographs yesterday?---Yes. 
 20 
See, whether they appeared on my client’s phone or on his laptop, wherever it was, 
the – you took copies of those photographs without his knowledge, didn’t you?---I 
don’t know if he knew. 
 
You don’t know if he knew?---No. 25 
 
You see, what happened, as I suggested to you yesterday, is that you demanded that 
he delete the photographs of Person 17, didn’t you?---No.  I found those photos in 
the deleted photos on our company laptop. 
 30 
And without his knowledge, I suggest, you copied them and sent them to Danielle, 
didn’t you?---I took a photo, yes. 
 
Yes?---And sent them to Danielle. 
 35 
Without his knowledge?---I don’t know if he knew. 
 
Yes.  Just go now to tab 9 of the same bundle, and you will see that – or you will see 
the first page there is an email – well, the first part of it is an email from my client’s 
email address to Emma at RS – or to the – well, the email address that appears 40 
there?---Yes.  That’s mine.  
 
And then the second part is an email from you to Danielle Scott?---Yes.  
 
This – for your Honour’s reference, this document is in fact R75.  That is, the first 45 
one.  Tendered by my learned friend.   
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HIS HONOUR:   It’s attachment G, is it?   
 
MR McCLINTOCK:   It’s headed attachment G, your Honour.   
 
HIS HONOUR:   Yes.   5 
 
MR McCLINTOCK:   And you – just let’s look at it.  You see the first page, Ms 
Roberts?---Yes.  
 
It’s 17 August.  Dated 17 August 2018 at 1.56 pm Australian Eastern Standard 10 
Time?---Yes.   
 
And it’s sent – it’s forwarded on by you at 2.06.56 Australian Eastern Standard 
Time, isn’t it?---Yes.   
 15 
Yes.  10 minutes difference?---Right.  
 
Let’s just go to the third page of the bundle, and you will see that that forwards some 
notes in Person 17’s handwriting.  You see that?---Yes.  
 20 
You see, the first email from the Roberts – from my client’s email address is timed at 
1.55 on 17 August?---Yes.  
 
Forwarded at 2.05?---Mmm.  
 25 
So a minute before the first one in this bundle 75;  correct?---Yes.  
 
Approximately.  You see the third one is sent at 1.55.44.  That is, 20 something 
seconds after the first – the second one.  You see that?---Yes.  
 30 
And sent on at 2.06.33 to Ms Scott?---Yes.   
 
Yes.  And the third one – which you will see – well, I’m sorry.  The third one 
attaches some notes in Person 17’s handwriting?---Yes.  
 35 
And you see the final one behind tab 9 is sent by – from my client’s email address at 
1.58 to you.  You see that?---Yes.  
 
And then forwarded at 2.07 Australian Eastern Standard Time on the same day, 17 
August 2018?---Yes.  40 
 
You see that?---Yes.  
 
Now, what I want to suggest to you, that it’s obvious that the same person forwarded 
the emails from my client’s email address and then forwarded them to Danielle Scott.   45 
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MR OWENS:   Well, your Honour, I object.  That’s a very confusing way of putting 
the point.   
 
MR McCLINTOCK:   I will put it – I will withdraw it, and I will put this directly.  
 5 
Ms Roberts, you accessed my client’s email account, and you sent those documents 
to yourself and then forwarded them to Danielle Scott, didn’t you?---No, I did not.  
 
It was certainly not my client who forwarded those documents to you, was it?---Yes, 
it was.  10 
 
Did you – Ms Roberts, the answer you’ve just given is false, and you know it, don’t 
you?---It is not false.  
 
You see, you surreptitiously accessed my client’s email account to get those 15 
documents and sent them to Ms Roberts, didn’t you?---No.  No.  
 
Ms Scott.  I apologise.  Do you say you had a conversation with my client about 
this?---Yes.  
 20 
I see.  You remember that conversation?---Yes.  
 
It occurred, did it, on 17 August 2018?---I don’t remember the date, but we did have 
a conversation.  Yes.  
 25 
What was the conversation?---He asked us – he asked me to keep them in case we 
ever needed them.  
 
I see.  It’s obvious – I withdraw that.  You can close that bundle up now.  Yes.  Just – 
in fact, Ms Roberts, before I – the answer you’ve just given is also false.  You never 30 
had such a conversation with my client, did you?---Yes, I have.   
 
Just by the way, you said yesterday – and you may have repeated it this morning too.  
Well, in fact, you said it a few minutes ago.  That it was a company laptop?---Yes.   
 35 
Do you recall that?  That the photos – that the deleted image photographs that I was 
asked you about before - - -?---Yes.  
 
The ones showing my client in his dinner suit and the other ones of Person 
17?---Yes.   40 
 
It was not a company laptop.  It was the iPhone, wasn’t it?---No.  It was not.  
 
I see.  In fact, there’s no photo account on – I withdraw that.  If you want to go back 
and look at them, it’s clear from looking at those documents that it’s an Apple 45 
iPhone iPhoto account, isn’t it?---It’s iPhotos of our company laptop.  
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I see.  Now, I want to go to something that I was asking you about yesterday.  Now, 
you recall giving evidence yesterday – and I asked you in part about this at page 
1946, line 30 to 35.  It was in chief.  I just want to remind you about it.  It was pages 
30 to 35.  I will read it just so you remember it.  It was – Mr Owens said:  
 5 

Ms Roberts, you might remember I asked you a moment ago, after you and Mr 
Roberts-Smith were separated on 20 Jan 2020, I said to you, other than when 
you were with McCafferty for the purpose of complying with the subpoena, and 
can I also just add – I’m not saying it happened – but other than also if it was 
in connection with any law enforcement agency or endeavours, have you ever 10 
accessed Mr Robert-Smith’s RS Group email account?  
 

And you said no;  correct?---Mmm.  
 
Now, I asked you about that in cross-examination, and the references appear at page 15 
1969, line 28.  I’m not going to go back over the actual questions I asked you.  But 
you see at – you said – I will read it all to you.  Line 6:  
 

I’m going to have you shown a copy of that affidavit.  You see that affidavit, 
don’t you?  20 
 

And you know I – you recall I was asking about the affidavit you swore in the 
proceedings tried by Bromwich J, and you swore that affidavit on 19 August 2021.  
Do you recall that?---Yes.  
 25 
And Mr Richardson reminds your Honour it’s MFIA72.   
 
HIS HONOUR:   Thank you.   
 
MR McCLINTOCK:   And then you said:  30 
 

And you agreed with me that it is dated 19 August 2021?---Yes.  I understand 
your original question now.  
 
What do you understand by my original question?  35 
 

And you answered:  
 

That I did go into Ben’s email accounts in relation to this private matter, yes.  
 40 
I see.    
 

I said:   
 

So you would like to qualify the evidence that you gave to his morning, 45 
wouldn’t you?  
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?---Yes.  
 
Answer:  
 

Yes.  5 
 
What’s the qualification you wanted to add?  
 

And you said:  
 10 

That I went into the account during that time, and I didn’t understand the 
question properly this morning that it was two separate matters.  
 

And I put to you that my learned friend’s question was the model of clarity, and you 
said:  15 
 

I was confused.  I did go into the account during our Family Court 
proceedings.  
 

And then I asked you:  20 
 

Why did you tell his Honour that you didn’t do that after 20 January 
2020?---Because I was confused with the question.  
 

Was your answer.  And then I showed you paragraphs 8 and 9 of that affidavit, and 25 
you read them.  You recall that?---Yes, I do.  
 
I also want to remind you of something you said at page 1988 of the transcript.  And 
it is at line 6.  I said:  
 30 

See what I want to suggest to you was it was Danielle who accessed the 
account on that day, and that was 5 April 2020.  
 

You - - -?---Yes.  
 35 
And I said:  
 

Do you agree with me or not?  
 

And you said:  40 
 

I don’t know if she did, but I certainly did.  
 

?---Yes.  
 45 
And then I asked you that – I continued:  
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I also – you also recall giving evidence this morning in response to my learned 
friend about my client giving Ms Scott the switzerland2018 password for the 
Gmail account. 
 

And you said: 5 
 

Yes, that he shared with Person 17. 
 
Yes.  And then you said, “He then gave her our company account password as 
well.” 10 
 

?---Yes. 
 
And you said: 
 15 

Yes. 
 

And I then said ultimately, after stumbling: 
 

Did he say anything to indicate why he was giving it to Danielle Scott?---Yes. 20 
 

And I said: 
 

What did he say?---He wanted Danielle to respond to Person 17’s email. 
 25 
Right?---The draft email that she had in the Gmail account. 
 

And then I – just to continue, I said: 
 

Right.  I want to suggest to you that you, in fact, provided that password to Ms 30 
Scott. 
 

And you said: 
 

No.  I was in the car. 35 
 
And you provided the password to the RS Group account to her, didn’t 
you?---No, I was in the car when Ben gave it to Danielle. 
 

And then I said: 40 
 

And you know she accessed the account – that account at least 100 times, don’t 
you? 
 

And you said: 45 
 

I didn’t know until the private proceedings. 
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That’s correct, isn’t it?---Yes. 
 
And you – but when you said “private proceedings”, you meant the proceedings that 
I had been referring to as those tried by or heard before Bromwich J?---Yes. 
 5 
Yes.  And you say that your close friend Danielle didn’t tell you before then that she 
had accessed my client’s email account over 100 times?---No, she did not. 
 
She did not.  I see.  I want to go back to 5 April, Ms Roberts, and I’m going to have 
you shown some documents.  You will have seen them before in what you referred to 10 
as the private proceedings. 
 
HIS HONOUR:   Are you finished with the documents that are there, Mr 
McClintock? 
 15 
MR McCLINTOCK:   Yes, I am, your Honour. 
 
HIS HONOUR:   Yes.  If they could be brought back and given to my associate, 
please. 
 20 
MR McCLINTOCK:   Now, just look at the second page of that document, and you 
will see it’s an affidavit sworn by my client on 25 August 2021 - - -?---Yes. 
 
- - - in the proceedings before Bromwich J.  I’m not asking you to read the affidavit, 
but if for any reason you wish to do so, I’m not going – I won’t stop you.  But I want 25 
to take you to some of the attachments to that document.  I will just get them myself.  
You see, just go, if you would, to page – just go, if you would, to page 10, Ms 
Roberts?---Yes. 
 
I know it looks like gobbledygook, but you see, there’s an entry there on 5 April 30 
2020 – I just want you to look at one thing first.  Well, just look at the top.  You will 
see – just take the first line.  It says, “24/02/2020, 2018” and “member login, login 
from two-factor authority token”?---Yes. 
 
You can assume that this is a document produced by Crazy Domains on subpoena in 35 
the other proceedings?---I don’t know. 
 
I’m telling you it is?---Okay. 
 
Operate on that assumption?---Yes. 40 
 
And Crazy Domains was the internet service provider that you used – that you and 
your husband used for the RS Group accounts, wasn’t it?---Correct. 
 
Drop down and you will see on 5 April 2020 a login at 1644 – I’m sorry, 45 
1844?---Yes. 
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That is, 6.44;  you see that?---Yes. 
 
And it’s the only login recorded on 5 April, isn’t it?---Yes. 
 
And you see the ISP address or the – is 101.162.75.87?---Yes. 5 
 
And you see that’s said to have been in Townsville, Queensland?---Yes. 
 
Yes.  Just go then, if you would, to page 24 of this bundle, Ms Roberts.  Now 
- - -?---Yes. 10 
 
- - - I will ask you to take my word for this, but if you look at 24, you will see that 
the H – if you look at H on that page - - -?---Yes. 
 
- - - you will see it refers to an IP address of 101.162.75.87;  you see that?---Yes. 15 
 
And that is the email address – that is the number of the login on 5 April 2020 from 
Townsville - - -?---Correct. 
 
- - - that’s correct, isn’t it?---Yes. 20 
 
If you then go to – and you see the username - - -?---yes. 
 
- - - is darren.phil@bigpond?---Yes. 
 25 
Yes.  And then you see it says: 
 

The result is attached as annexure H. 
 

You see that?---Yes. 30 
 
Just go, if you would, now to page 39 – I’m sorry, 34.  I apologise.  34.  That’s 
annexure H - - -?---Yes. 
 
- - - which is the one referred to.  And you see there it sets out the – it sets out – if 35 
you look at the top, you will see: 
 

Request summary, internet subscriber summary. 
 

Then there’s a CSP reference.  And then it says – then you will see “subpoena”, and 40 
then it says, “101.162.75.87”, doesn’t it?---Yes. 
 
The same numbers as appeared next to the login on 5 April, correct?---Yes. 
 
And just go down.  You will see again the IP – you will see the IP address is referred 45 
to again, and the date 5 April 2020, 1844;  you see that?---Whereabouts, sorry? 
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You see 5 April 2020, 1844?---On the same page? 
 
Yes. 
 
HIS HONOUR:   Yes, just below halfway down?---Yes. 5 
 
MR McCLINTOCK:   And just go across to the right and you will see again the 
username darren.phil@bigpond.com?---Yes. 
 
Ms Scott’s husband name was Darren Pill, wasn’t it?---Yes. 10 
 
If you would now go to page 39.  You will – no, I won’t – you see, at the top of the 
page is “username:  darren.phil@bigpond”;  see that?---Yes. 
 
And then just dropping down a bit, you will see the – you will see an address which 15 
is the – which is Danielle Scott’s address, isn’t it?---Correct. 
 
And then you will see it says: 
 

Legal lessee Mr Darren Graham Pill.  Full authority Ms Danielle Scott. 20 
 

?---Yes. 
 
Yes.  And then you see that the billing address goes to Ms Scott, don’t you?---Yes. 
 25 
The fact is that there was only one login on 5 April, and that was by Danielle Scott 
using the darren.phil@bigpond address, wasn’t it?---That’s not correct, no. 
 
That’s what the documents show, isn’t it, Ms - - -?---Because that document shows 
the top end of the server, not in each individual email account. 30 
 
Now, what I want to suggest to you is that your evidence at 1988 is false and you 
know it?---No. 
 
You didn’t log in on that day, did you?---Yes, I did. 35 
 
In fact, you knew at the time that Danielle Scott was logging in all the time, didn’t 
you?---No. 
 
You didn’t find that out, you say, until the proceedings before - - -?---I knew she had 40 
access and I knew from time to time she was checking, yes. 
 
So what you’re saying is that you didn’t know that she was – that she logged in 101 
times?---No. 
 45 
But you knew she was logging in, didn’t you?---Yes. 
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She discussed it with you?---No.   
 
Yes.  How did you know that she was logging in?---She told me. 
 
She told you?---Not each time. 5 
 
All right.  Well, what did she say to you about that? 
 
HIS HONOUR:   Yes. 
 10 
MS MITCHELMORE:   Your Honour - - -  
 
HIS HONOUR:   Just before you answer, just hold for a moment?---Yes. 
 
MS MITCHELMORE:   Yes.  Your Honour, there may be a question of that breadth 15 
may raise answers.  As I say, I don’t know what the answers are. 
 
HIS HONOUR:   No. 
 
MS MITCHELMORE:   I do have a concern about the breadth of that and potential 20 
involvement of persons in these proceedings or investigations, and I say that without 
saying one way or the other as to involvement of particular persons. 
 
HIS HONOUR:   Yes. 
 25 
MR McCLINTOCK:   I withdraw the question and I will make it more precise. 
 
HIS HONOUR:   All right.  Thank you.   
 
MR McCLINTOCK:   And I will still wait for the – I will still wait for the objection 30 
just in case. 
 
HIS HONOUR:   Yes.  So just don’t answer this for the moment?---Okay. 
 
MR McCLINTOCK:   Yes.  What did Danielle Scott say to you, Ms Roberts, that 35 
made you think that she was accessing the email – the RS Group email account of 
my client? 
 
HIS HONOUR:   Now, is there any objection to that question? 
 40 
MS MITCHELMORE:   Your Honour, I think that raises the same concern.   
 
MR McCLINTOCK:   I will make it even more precise.  I will still wait for the 
objection. 
 45 
HIS HONOUR:   Yes. 
 

612



 

.NSD1485/2018 15.2.22 P-2043 E. ROBERTS XXN 
©Commonwealth of Australia  MR McCLINTOCK 
 Mark O'Brien Legal 

MR McCLINTOCK:   Ms Roberts, excluding any possible reference to law 
enforcement - - -?---Mmm. 
 
- - - what did Ms Scott say to you that told you she was accessing the RS Group 
email account of my client?---I had asked Danielle Scott, over the breakdown of our 5 
marriage, to check both her – her – my account and Ben’s on my behalf - - -  
 
I see?--- - - - in relation to our marriage breakdown.  
 
And she was passing information to you about what she found when she checked, 10 
wasn’t she?---There was an email, yes. 
 
Yes.  And how often did you discuss that that she was accessing my client’s email 
account in that way between – in 2020, 2021?---I don’t know how often she did that. 
 15 
That is, you don’t know how often she discussed that issue with you?  Is that what 
you’re saying?---We didn’t discuss it very often, no. 
 
All right.  Well, but as you’ve told us, you were certainly aware?---Yes, I was. 
 20 
Might the witness be shown – I will just try and get the reference.  Just let’s go back.  
I’m going to come to something else ..... that you’ve just said, Ms Roberts, but before 
I do, let me just get this:  let’s go back to the car trip where you say that my client 
gave Ms Scott the password?---Yes. 
 25 
Two passwords, in fact, you would say?---Yes. 
 
First, to the Gmail account shared with Person 17?---Mmm. 
 
Second, to his RS Group email account?---Yes. 30 
 
That’s correct?---Our company account, yes. 
 
The company account.  First, there was no reason to give Danielle Scott – I withdraw 
that.  There was no reason for my client to give Danielle Scott the password to the 35 
company account to deal with Person 17, was there?---Yes, there was. 
 
What was that reason?---Because Ben had asked Danielle to send Person 17 a cease 
and desist note on our behalf from our company account.  And the only way she 
could have got in without actually getting in on the lower level – on the top level of 40 
Crazy Domains, you need that password and that’s what that report shows. 
 
Yes.  One thing is absolutely clear, though, is that it was limited to dealing with – the 
permission was limited to dealing with Person 16;  that’s correct, isn’t it?---It was to 
deal with Person 17, yes. 45 
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Indeed, that is on the assumption that you actually said that or that they – I withdraw 
that.  I want to suggest to you that the reason for giving access to Ms Scott that 
you’ve given is false and, again, that you know that?---No. 
 
You see, my client never gave Danielle Scott that password for any purpose, did 5 
he?---He did. 
 
Again, the answer you’ve just given is false and you know it, don’t you?---No. 
 
You see - - -  10 
 
HIS HONOUR:   Sorry.  Did you say “no”?---No. 
 
MR McCLINTOCK:   You see, going back, though, assuming, contrary to what I 
just put to you, that my client did give her the password as you’ve said, it was to deal 15 
with Person 17, wasn’t it?---Yes. 
 
That was your evidence.  It wasn’t to monitor his emails, to pass them on to you after 
the marriage had broken down, was it?---Danielle was a trusted friend and, at the 
time of my marriage breakdown, I was suffering severe anxiety and asked her to see 20 
if Ben had sent me an email, and she checked my email and his. 
 
Ms Roberts, would you answer my question.  On the assumption that my client did 
give the email in that telephone – give the password in that conversation, it was not 
so that Danielle Scott could have carte blanche to access my client’s email account 25 
whenever she wanted to help you out after a marriage breakdown;  that’s correct, 
isn’t it?---That was not a conversation we had at the time, no. 
 
No.  And it follows that when you knew that the – that Danielle was accessing my 
client’s account, as you said you did, it was for a purpose that he had never 30 
authorised;  that’s correct, isn’t it?---I don’t know if he had authorised anything other 
than that car – that trip that day. 
 
Yes.  You had no basis for thinking he authorised anything else, do you?---No. 
 35 
Yes.  In fact, it was a sneaky and dishonest thing for you and Ms Scott to be doing, 
wasn’t it?---No.   
 
It’s eavesdropping, isn’t it?---No. 
 40 
You see, just before I leave this issue about Person 17 and responding to her, you 
see, Danielle Scott didn’t, in fact, use the joint Gmail account that Person 17 and my 
client had, did she?---No, we asked her not to. 
 
Yes.  And she didn’t use the RS Group email account either, did she?---Yes.  We – 45 
no, she did not, because we asked her not to. 
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Yes.  She established a separate new independent account to deal with Person 17, 
didn’t she?---Correct. 
 
Yes.  So there was, given what had happened, no authority at all for her to look into 
my client’s emails, was there?  Was there?---I don’t know whether Ben had asked on 5 
that – in the car that day, Ben had asked Danielle to email Person 17 from his email 
account with RS Group.  I said, “No, we needed the trip home to drive and think 
about it,” and that’s when Danielle signed up her own account under Danielle 
Kennedy - - -  
 10 
Yes?--- - - - because I didn’t want to have any access to her having our company 
account or – this is Person 17 – or us responding from the Gmail account. 
 
In fact, my client did not give the password - - -?---He did. 
 15 
- - - to Danielle Scott on that day, did he?---He did. 
 
That is, the password for the RS Group account?---Yes. 
 
You gave it to her later on, didn’t you?---No, I did not. 20 
 
Just by the way, could you – I will have you shown the affidavit that I was asking 
you about.  It’s another affidavit from the Family Court proceedings;  it’s dated 9 
July 2021.  One for the witness and one for his Honour?---Thank you. 
 25 
You see, this is an affidavit sworn by you to be true, isn’t it?---Yes. 
 
If you look at the – if you look at page 5, you will see your signature and the 
signature of your solicitor who witnessed you swear the affidavit?---Yes. 
 30 
And just look at paragraph 8.  You see it says: 
 

I understand the applicant contends this message is evidence upon which it can 
be inferred that I provided Ms Scott with access to the applicant’s RS Group 
account.  I have never provided Ms Scott with access to the applicant’s RS 35 
Group account.   
 

Look also at paragraph 13, if you would, Ms Roberts.  You see it says:  
 

I understand the applicant alleges this is evidence upon which it can be 40 
inferred that I have provided Ms Scott access to the applicant’s RS Group 
account from time to time and access to privileged material.  I deny this.  
 

?---Yes.  
 45 
Look also at 23.  It’s pretty much the same effect.  Look at 27.  I’m sorry.  Have you 
looked at 23?---Yes, I have.  
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Look at 27 and 28?---Yes.  
 
It was – there’s no reference in there, is there, to the fact that you knew that Ms Scott 
was accessing my client’s email account, is there?---No.  
 5 
It was hardly frank what you said in those paragraphs 8, 13, 23, 27 and 28, was it?   
 
MR OWENS:   Your Honour, I object.  The answer to that question depends on the 
particular framing of issues in those proceedings, and the question of frankness 
cannot be put in that blanket way by my learned friend.   10 
 
MR McCLINTOCK:   I will withdraw the question.  One of the issues you knew in 
those proceedings was whether Ms Scott was accessing my client’s account and 
passing information to you and other people.  That’s right, isn’t it?---She had passed 
information to me, yes, if I had asked her.  15 
 
Yes.  But that was one of the issues there, wasn’t it?  Whether that had happened?---I 
was asked in those proceedings whether I gave access to Danielle Scott with the 
password.  
 20 
And you didn’t think it would provide a complete and accurate picture to say that, 
even if you personally haven’t given information – password information to her, that 
you knew, nevertheless, she was accessing it.  That would have been an honest and 
frank thing to do, wouldn’t it?---Yes.  I knew she was accessing it.  
 25 
Yes.  And you didn’t say so in that affidavit?---I responded to my subpoena.  
 
HIS HONOUR:   Which affidavit is that?   
 
MR McCLINTOCK:   I’m sorry.  You didn’t say so in the affidavit I’ve been asking 30 
about, did you?---In the private proceedings.   
 
HIS HONOUR:   That’s not her - - -  
 
MR McCLINTOCK:   I’m sorry.  The affidavit of 9 July sworn by you in the 35 
proceedings between your ex-husband and yourself and RS Group Australia.  You 
didn’t, did you?---I responded to my subpoena.   
 
I see.  Could I have that affidavit marked, your Honour.   
 40 
HIS HONOUR:   Yes.  But I’m not sure.  Do you want to have the affidavit of Mr 
Roberts-Smith - - -  
 
MR McCLINTOCK:   Yes, I do.  Your Honour, it might be easier if I just pulled it – 
if I had extracted the pages I asked about rather than ..... although actually I did put 45 
that document to the witness.  It should be marked when I think about it.  
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HIS HONOUR:   Yes.  All right.  Well, I think we will do it this way.  MFIA74 will 
be  
 
 
MFI #A74 AFFIDAVIT OF THE APPLICANT DATED 25/08/2021 5 
 
 
HIS HONOUR:   And MFIA75 will be affidavit of Ms Roberts sworn on 9 July 
2020.   
 10 
 
MFI #A75 AFFIDAVIT OF MS ROBERTS DATED 9/07/2020 
 
 
HIS HONOUR:   And, in relation to that affidavit, I will need to make an order under 15 
section 37A prohibiting the publication of MFIA75 on the basis that I consider it 
necessary to prevent prejudice to the proper administration of justice, having regard 
to section 121 of the Family Law Act.  Yes, Mr McClintock.   
 
MR McCLINTOCK:   Thank you, your Honour.  Might the witness be shown 20 
MFIA72, your Honour, which is another affidavit from those proceedings.  The one 
sworn 19 August 2021.   
 
HIS HONOUR:   Yes.  I’m sorry.  This affidavit I’ve just marked MFIA75 is not in 
the Family Court proceedings.   25 
 
MR McCLINTOCK:   No.   
 
HIS HONOUR:   This is in the proceedings before Bromwich J.   
 30 
MR McCLINTOCK:   It is, your Honour.   
 
HIS HONOUR:   All right.  Well, I will revoke the order that I made about 
suppression.  And exhibit A72 is in the Bromwich J proceedings.   
 35 
MR McCLINTOCK:   It is, your Honour.   
 
HIS HONOUR:   Yes.  All right.   
 
MR OWENS:   Sorry.  Just to be clear, your Honour, it’s MFIA72.  It hasn’t been 40 
tendered.   
 
HIS HONOUR:   All right.  Thank you.   
 
MR McCLINTOCK:   You recall me asking you questions about this affidavit 45 
yesterday - - -?---Yes.  
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- - - Ms Roberts.  Just look, if you would, at paragraphs 8 to 10 and read them to 
yourself?---Yes.   
 
You see, insofar as those paragraphs say that you accessed that account on 5 April 
2020, they’re false, aren’t they?---No.  That’s correct.  5 
 
And you know they’re false, don’t you?---No.  
 
You see, I also want to just ask you a couple more questions.  When was the first 
time that Danielle Scott told you that she was accessing my client’s email 10 
account?---I don’t recall the date.  
 
Could you give me an approximate date?  2020?  2021?  When?---2020.   
 
And did she say why – did she tell you why she was doing that?---I had asked her to.   15 
 
You asked her to do it?---Yes.   
 
You had asked her to access my client’s email account - - -?---Yes.  
 20 
- - - knowing that he hadn’t given permission for that, didn’t you?---He gave her the 
password.  
 
He gave her the password - - -?---Yes.  
 25 
- - - to deal with Person 17, didn’t he?---Yes.   
 
And the access that you’re talking about had nothing to do with Person 17, did 
it?---No, it did not.  
 30 
You knew that you were asking her to do something that he had not authorised, 
didn’t you?---Yes.  
 
It was sneaky and dishonest, wasn’t it?---No.  She was helping me in a very difficult 
time.  35 
 
It was a sneaky and dishonest thing to give access to private information by a person 
– whether he’s your ex-husband or anyone – that he hadn’t given permission for.  
That was a sneaky and dishonest thing to do, wasn’t it, Ms Roberts?---I don’t believe 
so, no.  40 
 
You don’t believe so.  Could I ask you how you would feel if my – if someone had 
did that to you?---Ben had full access.   
 
MR OWENS:   I object, your Honour.   45 
 
HIS HONOUR:   Yes.   
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MR McCLINTOCK:   I withdraw it.   
 
Now, when was the last time that Danielle told you she had accessed my client’s 
email account? 
 5 
MS MITCHELMORE:   Your Honour, can your Honour pardon me a moment.   
 
HIS HONOUR:   Yes.   
 
MS MITCHELMORE:   Sorry, your Honour. 10 
 
HIS HONOUR:   Yes.  You go ahead.   
 
MR McCLINTOCK:   I will repeat my question.  I think I can remember it.  When 
was the last time that Danielle Scott told you she had been accessing my client’s 15 
email account?---I don’t remember the exact date, but it was in 2021.  Mid-2021.   
 
In fact, you know that she continued doing it until April last year, don’t you?---Yes.   
 
And, indeed, after you – to a time after you and her had – you and she had both 20 
agreed to give evidence on behalf of the respondents in these proceedings.  That’s 
correct, isn’t it?---Yes, we had.   
 
Yes.  So at a time that you knew that you had, in effect, changed sides and were 
helping the respondents by giving evidence, to your knowledge, Danielle Scott was 25 
still accessing my client’s email address?---Correct. 
 
Yes.  And telling you about it?---No. 
 
I see.  Now, I – did you ask Danielle after the Bromwich proceedings were 30 
commenced – I withdraw that.  Discourteous to his Honour.  After the proceedings 
before Bromwich J were commenced, did you ask Danielle whether she was 
accessing the account?---No. 
 
Did you ask her when she had last done so?---No. 35 
 
No reference to it at all?---No. 
 
I just want to go to something slightly different, although related.  You recall I asked 
you about the conversation that you say you had – or the conversation that occurred 40 
in the car between you and my client and Danielle Scott in relation to the Person 17 
issue, if you call it that.  I won’t repeat to you what your evidence-in-chief to my 
learned friend was unless you want me to.  You can recall what it was, though, can’t 
you?---I’m good. 
 45 
I’m sorry?---I’m fine. 
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You see, before you said that in the witness box yesterday, you had never ever said 
anywhere that my client had provided the password to his account to Danielle Scott, 
had you? 
 
MR OWENS:   Your Honour, I object to the extent that the question is capable of at 5 
least calling for privileged communications, and I don’t know whether Ms 
Mitchelmore has any objection to take either. 
 
MR McCLINTOCK:   I will exclude anything you said to MinterEllison, but you had 
never said, for example, in the proceedings before Bromwich J, that that had 10 
occurred, had you?---I answered those questions in accordance to my subpoena. 
 
I see.  You see - - -?---In those proceedings. 
 
I’m sorry, I didn’t mean to cut you off.  Did you finish your answer?---Yes. 15 
 
You see, you made that up in the witness box to explain the fact that you knew by 
then – when I say “in the witness box”, I mean in the witness box yesterday – that 
you knew by then that Danielle Scott had been rummaging through my client’s email 
account on approximately 101 occasions.  You knew that, didn’t you?---I knew she 20 
had been in there, yes. 
 
And that’s the reason why you gave that evidence yesterday?---No. 
 
It was a fabrication and it wasn’t true, was it?---No. 25 
 
And you knew it wasn’t true, Ms Roberts?---It is true. 
 
Now, just by the way, you mentioned in the answer two answers ago that you 
responded to the subpoena?---Yes. 30 
 
The affidavits you prepared have nothing to do with subpoenas.  That was 
information volunteered by you, wasn’t it? 
 
MR OWENS:   Your Honour - - -  35 
 
MR McCLINTOCK:   I withdraw it. 
 
MR OWENS:   Unfair question. 
 40 
MR McCLINTOCK:   Now, let’s go to something a little bit different, Ms Roberts.  I 
want to ask you some questions about your dealings with Mr McKenzie, one of the 
respondents in these proceedings and a journalist employed by the Nine Group.  You 
know who I’m talking about, don’t you?---Yes, I do. 
 45 
I asked you yesterday about an SMS you received from him?---Yes. 
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Yes.  And you told the court yesterday that you had a meeting at your home with – 
let’s get this right – Mr McKenzie, Ms Scott, Mr Peter Bartlett, a partner of Minters, 
Dean Levitan, a solicitor from Minters, and a friend of yours?---Yes. 
 
Was that Kate Mathias?---No, it was not. 5 
 
Who was that?  Who was it?---It was a friend in Brisbane called Melissa Groves. 
 
Why was she present?---She was a friend. 
 10 
And this was at the former matrimonial home, wasn’t it?---No. 
 
Where was it?---At my home in Brisbane. 
 
Yes.  You told the court that the meeting occurred in February or March 2021?---I 15 
believe the end of March.  I don’t know the exact date. 
 
Just so I know, when was the matrimonial home sold?---December or January 2020. 
 
Thank you.  Now, you told us yesterday that Ms Scott contacted you to arrange the 20 
meeting with Mr McKenzie and the other people who were present, didn’t 
you?---Yes. 
 
She told you that they were interested in talking to you, didn’t she?---She told me I 
was going to be subpoenaed along with my lawyer Jason Murakami. 25 
 
And she said, didn’t she, that she – well, she said that they were interested in talking 
to you and that – I will withdraw that.  I will put – this is a conversation between you 
and Ms Scott?---Yes. 
 30 
She said to you that the respondents’ lawyers were interested in talking to you and 
that – that’s correct, isn’t it?---Yes. 
 
And then Mr Bartlett contacted you?---Yes. 
 35 
And asked if you would like to meet;  that’s correct, isn’t it?---Yes. 
 
You chose of your own volition, free will, to meet with him, didn’t you?---On the 
basis that my lawyer Jason Murakami had said I was about to get subpoenaed, and I 
had also let Ben know. 40 
 
I see.  You had let him know, had you?---That I was going to get subpoenaed, and he 
did text me back. 
 
I see.  I will come back to that.  Now, do you recall how this conversation with Ms 45 
Scott came about?---On the telephone. 
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It was on the telephone?---Yes. 
 
Right.  Do you recall – what’s your best recollection of what she said?---She said she 
had already met with them. 
 5 
Yes.  And what else?---And that I should probably meet with them too. 
 
Yes.  And do you recall when that conversation between you and Ms Scott - - -?---It 
was some time before. 
 10 
Right.  Approximately?---Would have been in the February. 
 
Can you recall what you said to her in response?---Yes, I said, “I’m still in my 
Family Court proceedings and I’m not going to speak to anyone.” 
 15 
So it happened after the Family Court proceedings had been concluded?---I was 
subpoenaed, yes, after my Family Court proceedings, yes. 
 
And when you say you were subpoenaed, you were subpoenaed to produce 
documents?---No, subpoenaed for this case. 20 
 
Right.  Now, you – do you recall what you said back to Ms Scott when she raised 
that with you?---Yes, I didn’t want to do it. 
 
I see.  But you did agree to have a meeting with Mr McKenzie and the other people, 25 
didn’t you?---When Peter Bartlett rang me, yes, I did. 
 
Yes.  And why did you do that?  Why did you agree to meet?---Because I knew I was 
going to be subpoenaed by them. 
 30 
Yes.  The real purpose was to pay out your husband, wasn’t it - - -?---No. 
 
- - - and to dump on him for the purpose of these proceedings?---No. 
 
Right.  Did you during the course of this meeting see Mr McKenzie taking any 35 
notes?---Not that I recall, no. 
 
Right.  And did he take any photographs?---Not that I saw, no. 
 
Was there a camera crew with him?---No. 40 
 
Did you – do you have Mr McKenzie’s mobile number in your contacts?---I do now, 
yes. 
 
Yes.  When did you get that?---When he text me in August 2020. 45 
 
Have you dealt with him by Telegram, Signal or WhatsApp?---Yes. 
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Do you still retain the messages between you and him in – on those – on those 
- - -?---No. 
 
Because they’ve been deleted?---Yes. 
 5 
Is that because, at least in relation to Signal, it’s set to delete the messages?---Yes. 
 
What about Telegram?---No. 
 
And did you – I’m sorry, you say you didn’t communicate by Telegram?---He sent 10 
me one message on WhatsApp. 
 
Right.  Other - - -?---The very first message that he ever sent me. 
 
Other than that - - -?---Yes. 15 
 
- - - it was on Signal?---Yes. 
 
Yes.  And as I understand it, you – there’s a setting on Signal that automatically 
deletes - - -?---Yes. 20 
 
- - - the messages after they’ve been read?---Yes. 
 
And you and he had that setting on?---I had that on a lot of my messages, yes. 
 25 
Right.  And have you – was the first time that you spoke to Mr McKenzie the 
meeting at which MinterEllison was also present in February/March 2021?---Yes. 
 
Have you spoken to him subsequently without any lawyers being present?---Not in 
person, no. 30 
 
But over the phone you have, have you?---Yes. 
 
And how many times have you spoken to him over the phone without lawyers 
present?---We may speak once every couple of months. 35 
 
Yes.  And you’ve become a friend of his, haven’t you?---Not a close friend, but yes, 
we’ve stayed in touch. 
 
Yes.  And has – how many times have you spoken to Mr McKenzie by phone?---I 40 
- - -  
 
Approximately?--- - - - don’t know.  We speak every couple of months. 
 
I see.  And has Ms Scott – has Danielle Scott ever told you that she has spoken to Mr 45 
McKenzie without lawyers being present, of course?---No, she hasn’t said. 
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Yes?---I assume she does, but I don’t – I – she hasn’t said. 
 
Yes.  Did she tell you what she was speaking to him about?---No. 
 
What were you speaking to Mr McKenzie about?---My conversations with Nick have 5 
been about the recovery of what his articles have done to my family. 
 
Now, when Ms Scott contacted you - - -?---Mmm. 
 
- - - to arrange the meeting with Mr McKenzie and the lawyers, did you ask her why 10 
she was speaking to Mr McKenzie?---No. 
 
You didn’t ask her, did you, because you knew that she was already providing 
information to Mr McKenzie, didn’t you?---No.  I don’t know that. 
 15 
And why was Ms Scott present at the meeting at your house in February/March 
2021?---She flew down from Cairns. 
 
Yes.  Sorry.  Would your Honour excuse me.  Sorry.  
 20 
Why was Ms Scott there? 
 
MR OWENS:   Your Honour, I didn’t object last time, but it’s calling for this witness 
– I mean, if it’s calling for this witness’s understanding, that’s one thing.   
 25 
MR McCLINTOCK:   I will - - -  
 
MR OWENS:   If it’s something else, it’s - - -  
 
MR McCLINTOCK:   It’s a fair objection.  I withdraw – I withdraw the question. 30 
 
Did Ms Scott tell you or say anything to indicate why she was present at this 
meeting?---No, she did not. 
 
Did she participate in the meeting and say things?---From memory, yes, she did. 35 
 
Yes.  And just pause before you answer this question.  Did she – do you recall what 
she said? 
 
MR OWENS:   I object. 40 
 
MR McCLINTOCK:   I won’t press it. 
 
Now, you told the court yesterday that you had another meeting in Sydney, when you 
were subpoenaed in April 2021, with people associated with the respondents in this 45 
case, didn’t you?---Yes. 
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Yes.  Could you tell us which – who was present at that meeting?---Most of the 
lawyers that are sitting in here today. 
 
Right.  And when did the meeting take place?---Late April last year. 
 5 
Yes.  And that was about a subpoena to produce documents that had been issued to 
you, wasn’t it?---Yes. 
 
MR OWENS:   Well, your Honour, I object - - -  
 10 
MR McCLINTOCK:   I - - -  
 
MR OWENS:   - - - your Honour, to any question seeking to elicit the content of 
those meetings. 
 15 
HIS HONOUR:   Do you want me – well, do you want me – I understand that 
objection. 
 
MR OWENS:   I have taken the objection.  My submission is the question ought to 
be disallowed and, therefore, the answer to it would not form part of the evidence in 20 
the case. 
 
HIS HONOUR:   Yes.  Mr McClintock, I think that’s right. 
 
MR McCLINTOCK:   I will withdraw the question. 25 
 
Could you - - -  
 
HIS HONOUR:   Well, the question and the answer are both disallowed.  That will 
be noted on the transcript.  Thank you. 30 
 
MR McCLINTOCK:   I would like you to name the lawyers who were present at this 
meeting, Ms Roberts?---Nick Owens.  I don’t remember if Lyndelle was there.  Dean 
Levitan, Chris, and – I’m sorry, but one of the younger lawyers I’ve seen here today.  
I don’t remember his name. 35 
 
Now, you didn’t go with your own solicitor to that meeting, did you?---No. 
 
Could I ask you – I just want to understand this.  Was Mr McKenzie present at that 
meeting?---No, he was. 40 
 
Did the meeting take place – I just want to – I will just take you to one passage of 
transcript, Ms Roberts, just to – page 1978, your Honour. 
 
Yes.  Look at – I will read it to you: 45 
 

How did –  
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I asked you this question: 
 

How did it come about that Ms Scott was contacting you to arrange a meeting 
with Mr McKenzie and those people?---She told me about her interest to 
talking to me and Peter Bartlett contact and asked if I would like to meet. 5 
 

And then you – and then I asked you: 
 

Ms Roberts, was there any other occasion when you met Mr McKenzie? 
 10 

And the answer was, “Yes.”  And you said: 
 

When?  In Sydney, when I was subpoenaed. 
 

Was that evidence true?---Yes. 15 
 
Yes, but what you’re saying is that you met him separately from the meeting you had 
with the lawyers.  Is that what you’re saying?---No.  He was in the building that day, 
and I was with Dean Levitan. 
 20 
Right.  I just want to understand this.  I’m sorry.  I don’t want to find out what you 
said while the lawyers, like my learned friend, were present, but I do want to find out 
where and when you met Mr McKenzie.  Was it when – in the same meeting where 
Mr Owens was present?---No, it was not. 
 25 
Right.  You met him somewhere else, did you, not in Mr Owens’ chambers?---In 
MinterEllison’s offices. 
 
Right?---He was in the building. 
 30 
Right.  And do you see him alone or in company with other people?---With – Dean 
Levitan was there. 
 
Right.  Right.  And what was the – how did that meeting come about?---It wasn’t a 
meeting.  He was just there, and we said hello. 35 
 
Was nothing else said other than that? 
 
MR OWENS:   I object, your Honour. 
 40 
HIS HONOUR:   Yes.  That’s - - -  
 
MR McCLINTOCK:   I’m sorry.  Yes. 
 
HIS HONOUR:   Do you want to try and - - -  45 
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MR McCLINTOCK:   No.  I’m not going to try and persuade you.  I wasn’t – I 
wasn’t looking for privileged information. 
 
HIS HONOUR:   All right.  I disallow the question. 
 5 
MR McCLINTOCK:   Yes, sir. 
 
Was this just a meet and greet, nothing else? 
 
MR OWENS:   Your Honour - - -  10 
 
THE WITNESS:   There was – it was not planned at all. 
 
HIS HONOUR:   Just – just – just stop, please. 
 15 
MR OWENS:   I object, your Honour.  Sorry.  I object. 
 
HIS HONOUR:   Yes.  Mr McClintock. 
 
MR McCLINTOCK:   Your Honour, I won’t press it.  I won’t – I won’t press it.  I 20 
will withdraw the question. 
 
Did you ever meet Mr McKenzie in Canberra on any other time, Ms Roberts?---No, I 
did not. 
 25 
Right.  Now – would your Honour excuse me for a second. 
 
HIS HONOUR:   Yes. 
 
MR McCLINTOCK:   Your Honour, I don’t think I had marked yesterday the bundle 30 
of messages between – I’m sorry.  Your Honour marked it – your Honour marked 
this morning.  It’s MFI73.  And could that be shown to the witness. 
 
Let’s go back to 2020, Ms Roberts, significant events:  16 March ’20 when Ms Scott 
copied the USBs - - -?---Mmm. 35 
 
- - - wherever they were found;  5 June, two photos created;  you recall that?---Yes. 
 
9 November 2020.  That was the date of the mediation in the Family Court 
proceedings with your husband, wasn’t it?---I don’t recall off the top of my head. 40 
 
Look if you would at page 162 of the volume in front of you.  Look at the entry at 
1032 on 9 November 2020?---Yes. 
 
Could you just read it out?--- 45 
 

Just ran into the cunt at the coffee shop. 
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That was, of course, my client?---Yes. 
 
Now, let’s just go, then, to 30 November, which is page 168 of the bundle.  You see 
– let’s look at the message from Danielle Scott to you at 1344?---On what date? 
 5 
1 – 30 November 2020?---Yes. 
 
Page 168?---Yes. 
 
You see Danielle said to you: 10 
 

So I reckon we put our heads together and we get you as financially sufficient 
in the next two to three years as possible. 
 

?---Yes. 15 
 
And then she says – also 1344: 
 

And it doesn’t matter what happens to him or what jail cell he rots in. 
 20 

You see that?---Yes. 
 
And then you responded to that: 
 

Yes. 25 
 

And there’s an emoji beside it, isn’t there?---Yes. 
 
And the emoji is the praying hands emoji, isn’t it?---Yes. 
 30 
And what does that mean, Ms Roberts?---In that context, it means that I would very 
much like to have been financially set up. 
 
What it means is that you would very much like to see my client rotting in a jail cell.  
That’s what you mean?---No.  I absolutely would not. 35 
 
And – you see, the next message at 13.44 is the two laughing faces emojis?---Yes. 
 
That also is a reference to – I will withdraw that.  That suggests a certain degree of 
glee if my client went to jail, doesn’t it?---It does suggest that, yes. 40 
 
And that was a prospect that you viewed with some enthusiasm at this time, wasn’t 
it, him going to jail?---I would not want Ben to go to jail, no. 
 
Then you say: 45 
 

He won’t go to jail.   
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Do you see that?---Yes. 
 
13.45?---Yes. 
 
And then you see: 5 
 

Yes, I don’t think he will either, but it will be destroyed.   
 

You saw – you read that, didn’t you, as “he will be destroyed”?---Yes, probably.  
Yes. 10 
 
Yes.  And then you said – what – you said: 
 

Because he’s a lying, cheating, cunt human. 
 15 

Didn’t you?---Yes. 
 
The father of your children is the way – that’s the way you described him, wasn’t 
it?---Yes. 
 20 
And then Danielle says to you: 
 

Yes.  And you can’t run away from that shit forever. 
 

Do you see that?---Yes. 25 
 
And you said, “Nup”, didn’t you?---Yes. 
 
And then you go: 
 30 

#Titanic. 
 

Didn’t you?---Yes. 
 
You were drawing an analogy between what you hoped and expected would happen 35 
to my client and the shipwreck of the Titanic, weren’t you?---Yes. 
 
You see, what I want to put to you is that at this point in November 2020, you hated 
my client;  that’s right, isn’t it?---I was very frustrated in a very, very bitter divorce, 
yes. 40 
 
You hated him, didn’t you?---I don’t think I hate Ben, no. 
 
You did in November 2020, didn’t you?---I was very frustrated with Ben at the time, 
yes. 45 
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Yes.  And then you see it goes on.  And then there’s a link – it’s not reproduced as a 
link, but it’s a link at 21.32 on 1 December, the following day, that you sent to 
Danielle.  And you see it’s from News Limited: 
 

Shocking picture emerges of Australian soldier –  5 
 

etcetera.  You see that?---Yes. 
 
And then Danielle asks the question: 
 10 

Is The Guardian Stokes’ camp? 
 

Do you see that?---Yes. 
 
And you said, absolutely correctly, Ms Roberts: 15 
 

No way. 
 
?---Mmm. 
 20 
Yes.  Now, by this time, December 2020, you and Danielle knew, didn’t you, what 
was on the USBs that you had – she had copied on 16 March.  You knew that, didn’t 
you?---Danielle, yes, knew.  I knew what the content was.   
 
Yes?---I’ve never seen the images.   25 
 
Yes.  But you knew that they contained multiple photographs of soldiers drinking 
from the prosthetic leg in Afghanistan, didn’t you?---Yes, I did. 
 
You see, just if you look – if you just look over to the next couple of pages, you will 30 
see a series of references to – I withdraw that.  I won’t ask you to look at it.  Just let 
me put this to you, Ms Roberts:  Danielle Scott sent you eight images in the period 1 
to 3 December, didn’t she?---Yes, she did. 
 
And those images were from the USBs that she had copied, weren’t they?---They 35 
were, yes. 
 
Yes.  And I just want to – I just – I will have to be careful about this, your Honour, 
because of issues involving Ms Mitchelmore.  You circled the faces of some of the 
circles shown in those photographs, didn’t you?---I don’t know if I circled them.  I 40 
don’t recall. 
 
Well, Danielle Scott would not have known who they were, would she?---She asked 
me who they were. 
 45 
I see?---Yes. 
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And so you gave her information as to who they were and then you think she might 
have circled them?---I don’t know.  I – I don’t – I haven’t seen those photographs for 
some time. 
 
Your Honour, I’m not sure I can show those in open court.  I can’t, in fact.  I will 5 
come back to that.  Now, would your Honour just excuse me a moment.   
 
Now, whether it was you or Ms Scott who was circling the faces of the soldiers in the 
photographs, why were you doing that?  Why was she doing that?  Why were you or 
she doing that? 10 
 
MR OWENS:   Your Honour, I object to that question. 
 
HIS HONOUR:   Yes. 
 15 
MR OWENS:   It’s capable of being answered if the witness could accept the 
premise it was her, but that hasn’t been established. 
 
MR McCLINTOCK:   Right. 
 20 
THE WITNESS:   I don’t recall doing that. 
 
MR McCLINTOCK:   You see, you knew, because she told you, that the reason why 
Ms Scott was circling the faces in question was to pass that information on to Mr 
McKenzie;  that’s right, isn’t it?---No. 25 
 
Well, did she tell you why she – why she was asking you the identify of the soldiers 
in question?---No, she did not. 
 
So she just called you up and said, “Who is this here?”  And you said, for example, 30 
Person 11;  is that right?---No, she didn’t phone me.  She sent me messages asking 
me who they were. 
 
All right.  And we see those messages in this exchange here?---There – it does refer 
to it there on 1 December at 21.54;  that is in relation to those string of text messages. 35 
 
That’s on page 169?---169, yes. 
 
And she says: 
 40 

I have the second pic as well. 
 

?---Yes. 
 
And then she says: 45 
 

Inside the story. 
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?---Yes. 
 
And then the next message, also at 21.54, says: 
 

Media omitted. 5 
 

?---Yes. 
 
Yes.  And that was a photograph, wasn’t it?---Yes, it was. 
 10 
You recall which one it was?  Don’t tell us who was in it?---No, I do not recall. 
 
All right.  You see, it continues: 
 

Yes, I saw that too.  15 
 

And then she asks: 
 

Who is the SSM? 
 20 

Do you see that?---Yes. 
 
And you told her what that acronym meant?---Yes. 
 
Senior Sergeant Major;  you see that?---Yes, I do. 25 
 
And then continuing on, just go over to one, 1220 – page 170?---Yes. 
 
And just before I ask you about that, your version is redacted, isn’t it?  Just look at 
the first line, there’s a redaction in it, isn’t there?---Yes, it is. 30 
 
Right.  I’m not going to ask you, obviously, the names or the identity of the people 
that the – the people in question, but that’s obviously a reference to them appearing 
in a photograph, isn’t it?---Correct. 
 35 
Yes.  And then you say after that photograph: 
 

Watch this space.  There will be more come out. 
 

?---Yes. 40 
 
And that was about – that was a reference to more photographs, wasn’t it?---Yes. 
 
And then you say, 21.58: 
 45 

BRS will get caught. 
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?---Yes.   
 
And then again there’s a reference to a Daily Mail article?---Mmm. 
 
And then again, at 8.39: 5 
 

Media omitted. 
 

That’s another photograph, isn’t it - - -?---Yes. 
 10 
- - - of soldiers that you found on the USB?---Yes. 
 
Just go down to 8.40 on 2 December and you say the word “dog”?---Yes. 
 
That’s my client, isn’t it?---Yes. 15 
 
And then there’s two “media omitted” items at 18.36 and 18.37.  I think, once again, 
they’re photographs of soldiers from the USB?---Yes. 
 
And 6.49, likewise, another photograph from the USB?---Yes. 20 
 
And then just dropping down, you see 6.50 – you see after the link to the article, do 
you see a reference to my client “motherfucker”?---Yes. 
 
Yes.  And then you say: 25 
 

That’s BRS for sure. 
 

?---Mmm. 
 30 
And you say: 
 

I’ve seen that pic on his laptop. 
 

Then two lines down there’s another redaction, isn’t there?---Yes. 35 
 
And but, again, you’re referring to one of the pictures from the USBs, aren’t you 
- - -?---Yes. 
 
- - - and so on.  Now, just continuing, you will see media omitted at – on page 171 – 40 
20.43 on 3 December.  Again, a photograph of SAS operators from the USBs?---Yes.   
 
All right.  And, you see, the purpose of you giving information to Danielle Scott to 
circle those faces was to pass the information on to Mr McKenzie and representatives 
of the newspapers, wasn’t it?---Not to my knowledge, no.  45 
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Right.  And let’s just go forward.  On 23 February 2021, you signed a financial 
agreement with my client under the Family Law legislation, didn’t you?---Yes.  
 
You got a financial settlement?---Yes.  
 5 
And that concluded the Family Court proceedings between you and my 
client?---Yes.  
 
In – just to remind you, you had the meeting with Mr McKenzie and the Fairfax 
lawyers in your house in late February, early – in February/March 2021?---The end 10 
of March, yes.  
 
And it was after you had signed the Family Court settlement agreements, wasn’t 
it?---Yes.  
 15 
And, about the time of the meeting, you – or let’s – about the time of the meeting, 
you provided the USBs to Mr McKenzie or to the Fairfax lawyers, didn’t you?---No, 
I did not.  
 
Danielle did, didn’t she?---I don’t know.  20 
 
You authorised her to do so, didn’t you?---No.  
 
She wouldn’t have done so without your permission, would she?---I don’t know.  I 
did not ask her to do that.  25 
 
You believed, didn’t you – and, indeed, you say so in those messages – that the 
photographs on those USBs would do my client harm.  You knew that, didn’t 
you?---No.  I just assumed that it was Ben that had leaked them.  
 30 
You then told them your story about the USBs being buried in the garden, didn’t 
you?---Told who?   
 
MR OWENS:   I object, your Honour.   
 35 
MR McCLINTOCK:   Told Mr - - -  
 
MR OWENS:   I object, your Honour.   
 
HIS HONOUR:   Yes.  Volume.   40 
 
MR OWENS:   Yes.  I’m sorry.  I was trying to keep Mr McClintock from - - -  
 
HIS HONOUR:   Well, I’m sorry.  I’m not following this.   
 45 
MR OWENS:   I’m sorry.  Mr McClintock was asking the witness what she told my 
clients and their legal representatives in a meeting over which privilege is claimed.   
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MR McCLINTOCK:   I will refine the question.   
 
You were dealing with Mr McKenzie, weren’t you, in the period February/March 
2021 without the involvement of lawyers, weren’t you?---No.  
 5 
You passed information to him knowing that he was preparing a program for 60 
Minutes, didn’t you?---No.  I did not know that.  
 
You – is that serious evidence?---I did not know when I first met then, no.  
 10 
I’m not asking that.  You know, don’t you – and I may well show it to you.  You 
know, don’t you, that Mr McKenzie did a program for 60 Minutes that went to air on 
11 April 2021?---Yes.  
 
It contained a savage attack on my client, didn’t it?---Yes.   15 
 
It involved the story about the USBs in the garden, didn’t it?---Yes.  
 
It had a re-enactment of what was supposed to have occurred on your version, didn’t 
it?---Yes.   20 
 
Yes.  The information that Mr McKenzie repeated in that program came from you, 
didn’t it?   
 
MR OWENS:   I object, your Honour.  I mean, the question needs to be carved or 25 
hedged about so that it doesn’t run the risk of any intrusion into privileged 
communications.   
 
MR McCLINTOCK:   Your Honour, the fact that a program went to air itself would 
completely remove any issue about privilege, one would have thought.  If there had 30 
been – if the information had been conveyed in an original privilege context and Mr 
McKenzie used it to make a television program, one would have thought that – well, 
in my submission – is a waiver of any privilege that existed.  But, that said, I wasn’t 
seeking privilege information.  I simply want to know whether – the question I asked 
was that program - - -  35 
 
HIS HONOUR:   I think you need to refine your question, Mr McClintock.   
 
MR OWENS:   And, to my clear, I accept that information obtained in a privilege 
context which was then published – there would be questions of waiver.  That wasn’t 40 
my objection.  I think if the question is refined then the issue - - -  
 
HIS HONOUR:   Yes.   
 
MR OWENS:   - - - will hopefully go away.   45 
 
MR McCLINTOCK:   I’m slightly lost, your Honour.  I thought it was privileged.   
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HIS HONOUR:   Well, first of all, I think you need to indicate to the witness that 
you’re not asking about any information that might have been provided at a meeting 
at which lawyers were present.  That is to be excluded.  You might then have an 
argument about waiver, but we will do it in steps.   
 5 
MR McCLINTOCK:   Ms Roberts, you heard what his Honour said?---Yes.  
 
I’m only asking you about stuff that are materials that you provided or said to Mr 
McKenzie in the absence of lawyers.  That is, in the absence of lawyers – in the 
absence of any lawyers.  You did provide such information to Mr McKenzie?---No, I 10 
did not.  
 
So you’re saying that you only provided information to Mr McKenzie in the presence 
of lawyers?   
 15 
MR OWENS:   I object, your Honour.  That’s not a fair characterisation of what the 
witness is saying, and it can’t be asked in any event.   
 
MR McCLINTOCK:   When and in what circumstances – don’t say what – did you 
provide information to Mr McKenzie about the USBs?   20 
 
MR OWENS:   Your Honour, I object.  There’s a premise that needs to be 
established first, which is whether the witness did.   
 
HIS HONOUR:   I think that’s right, Mr McClintock.   25 
 
MR McCLINTOCK:   Okay.  
 
Ms Roberts, is what you’re saying that you didn’t provide information to Mr 
McKenzie, but that Danielle Scott did?---I did not.  30 
 
Right.  Are you aware whether Ms Scott provided information to - - -?---I am not 
aware.  
 
You’re not aware.  You’ve never discussed it with Ms Scott?---No.   35 
 
You didn’t discuss it with her after the 60 Minutes program aired on April 
2021?---My life was in chaos after that.  I don’t remember much.   
 
Ms Roberts, there were – there was material in the program on 11 April 2021 – I 40 
withdraw that.  You say Ms Scott was present on 16 March 2020?---Yes.  
 
She was not present on 5 June 2020?---No.  
 
One reason was that Queensland was in lockdown at the time.  That’s right, isn’t 45 
it?---On 16 March?  Yes.  That’s why she came to my house that weekend.  
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Yes.  But she wasn’t there on 5 June?---No.  
 
The only person who knew the events that you say occurred on 5 June was you, 
wasn’t it?   
 5 
MR OWENS:   I object.  Or at least the concept of knowledge in this sense needs to 
be clarified.   
 
HIS HONOUR:   No.  I think that’s allowable.  Can you answer that?---Yes.  I 
FaceTimed Dan on 5 June.   10 
 
MR McCLINTOCK:   So you’re saying that you told her about what occurred on that 
day, did you?---Yes.  
 
And you’re saying that you did not tell Mr McKenzie that, are you?---No.  I did not 15 
tell Mr McKenzie that.  
 
Right.  Now, by 15 March 2021, Ms Roberts, you had agreed to give evidence for the 
respondents in these proceedings against my client, hadn’t you?---I was getting 
subpoenaed, yes.  20 
 
And you were happy that you had been subpoenaed, weren’t you?---Absolutely not.  
 
Danielle Scott had agreed to give evidence too?---I’m unaware.  
 25 
You see, you had been working out ways to pay out my client and obtain revenge on 
him at least since the time of the text messages that I asked you about on November 
20, page 168.  November 30, I’m sorry.  Page 168.  Hadn’t you? 
 
HIS HONOUR:   Mr McClintock, it would assist me if you would explain what you 30 
mean by pay out.   
 
MR McCLINTOCK:   I will make it exceptionally easier.  I will withdraw the 
question and use the word – a non-vernacular word:  revenge.  You understand 
revenge, don’t you?---Yes, I do.  35 
 
You wanted to obtain revenge on my client, didn’t you?---No.  
 
And you can see that absolutely clearly, I suggest, from the messages that appear on 
page 168 of the bundle.  That is, the ones on 30 November at – from 1344 down to 40 
1348.  You were seeking revenge, and - - -?---No, I was not. 
 
Just by the way, you said that you did not know and do not know – please correct me 
if I’m wrong – that Danielle Scott was passing information to the respondents?---I – I 
guess she was doing it in accordance to her subpoena, but we didn’t ever have a 45 
conversation about the USBs, no. 
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You’re suggesting that the closest person in the world to you never told you that she 
was doing that?---No. 
 
You never asked her?---No. 
 5 
You knew full well that she was doing it, didn’t you?---No, I did not. 
 
And you see, you waited, didn’t you, until after the financial settlement and then you 
agreed to meet the journalist who my client was suing, Mr McKenzie, didn’t you?---I 
had done financial settlement, yes.  MinterEllison had being going to Jason 10 
Murakami during that process, and we didn’t – until we had a subpoena, then no, I 
did not speak to them. 
 
MinterEllison have been paying your legal fees, haven’t they?---Yes, they have. 
 15 
How much has that totalled?---I’m unaware. 
 
Tens of thousands, hundreds of thousands;  do you know?---I would assume it’s tens 
of thousands. 
 20 
When did that start?---I’m not sure. 
 
They’re paying for Mr McCafferty to be here today, aren’t they?---Yes, they are. 
 
And yesterday?---Yes. 25 
 
You – listen carefully to this question.  It’s similar to one I’ve asked before, but I 
want to be precise about it.  Either you or Ms Scott on your authority handed the 
USBs or the contents of them over to the respondent – to Mr McKenzie, didn’t 
you?---I did not, no. 30 
 
You told them the story about burial of the USBs, didn’t you? 
 
MR OWENS:   I object, your Honour, to the extent “them”. 
 35 
MR McCLINTOCK:   Told Mr McKenzie.  You told Mr McKenzie the story of a 
burial of the USBs. 
 
MR OWENS:   And again, your Honour, in the absence of any lawyer. 
 40 
MR McCLINTOCK:   In the absence – I’m only asking about things that occurred 
otherwise in the presence of lawyers;  you understand that?---I’ve only ever seen Mr 
McKenzie with lawyers. 
 
I see.  Mr – you saw the 60 Minutes program?---Yes. 45 
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And you saw that the – the story about the USBs being buried there was 
repeated?---Yes. 
 
That was based on – that came from information that you gave to Mr 
McKenzie?---No. 5 
 
How do you think Mr McKenzie found it out? 
 
MR OWENS:   I object, your Honour. 
 10 
HIS HONOUR:   Yes.  You seek to maintain that question, Mr - - -  
 
MR McCLINTOCK:   I withdraw that. 
 
You’re saying that Ms Scott passed that information to Mr McKenzie, are 15 
you?---Well, there was only two of us there that day. 
 
Right.  And you see, you would like to see my client lose this case, wouldn’t 
you?---No. 
 20 
In fact, you’re here to inflict as much damage upon him as you can?---I hope Ben 
survives this nightmare. 
 
And you’re quite prepared to tell untruths, aren’t you, if that achieves the aim you 
want to bring about, doesn’t it?---No. 25 
 
Is there an agreement between you and the respondents about the payment of your 
fees, a written agreement?---I’m unsure. 
 
I call for any written agreement in relation to the witness’s – payment of witness’s 30 
fees. 
 
MR OWENS:   Does Mr McClintock mean the witness’s legal fees or - - -  
 
MR McCLINTOCK:   Yes. 35 
 
MR OWENS:   I will have inquiries made, your Honour. 
 
MR McCLINTOCK:   Your Honour, my learned junior, I believe ..... contacted your 
Honour’s associate about playing the 60 Minutes video.  Your Honour will have 40 
realised also that the estimate I gave your Honour yesterday was grossly inaccurate, 
for which I apologise.  Time estimate.  I would ask that that program be played now, 
your Honour.  It will take up to about – I think it’s about 15 minutes long.  I think it 
has to be done on Teams.  Your Honour, if there’s a difficulty, I can ask other – I can 
deal with other matters. 45 
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HIS HONOUR:   Well, I’m told I can watch the screen here.  The witness can watch 
the screen there. 
 
THE WITNESS:   Can I please be excused just to go to the bathroom quickly? 
 5 
HIS HONOUR:   Yes - - -?---Thank you. 
 
- - - certainly, go ahead. 
 
 10 
<THE WITNESS WITHDREW [12.30 pm] 
 
 
HIS HONOUR:   And if any of the practitioners want to watch it, they will have to 
join the Teams meeting.  That’s how it’s going to work.  So we will wait for the 15 
witness to come back and then I will play it, Mr McClintock, and then we will 
adjourn.  The date of this program, Mr McClintock. 
 
MR McCLINTOCK:   The program was dated 11 April 2021. 
 20 
HIS HONOUR:   Thank you. 
 
MR McCLINTOCK:   Which previous experience tells me was a Sunday, your 
Honour. 
 25 
HIS HONOUR:   Yes. 
 
MR McCLINTOCK:   Your Honour, my instructing solicitor tells me I may have 
mislead your Honour about the length of the program, but it would still finish before 
1, and if it’s suitable to your Honour, continue even after 12.45.  Or may I suggest 30 
continuing after 12.45. 
 
HIS HONOUR:   All right. 
 
 35 
<EMMA ROBERTS, RECALLED [12.34 pm] 
 
 
<CROSS-EXAMINATION BY MR McCLINTOCK 
 40 
 
MR McCLINTOCK:   Your Honour, I’m looking at a transcript.  In the interest of 
time, it may be – no, I think the whole lot should be shown, your Honour.  The 
relevant stuff is in the first half, but I don’t think it would be appropriate - - -  
 45 
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HIS HONOUR:   All right.  Well, if you want to change your mind, Mr McClintock, 
you can stand up at a point where you think enough has been seen.  Yes, please play 
the video. 
 
 5 
VIDEO SHOWN 
 
 
HIS HONOUR:   All right.  Well, the court will adjourn.  We will resume at 2.30 and 
we will sit until 4.30 if necessary.  Yes. 10 
 
 
ADJOURNED [12.57 pm] 
 
 15 
RESUMED [2.30 pm] 
 
 
HIS HONOUR:   Yes.  Could the witness be brought in, please.   
 20 
MR McCLINTOCK:   While that is occurring, your Honour, may I inquire through 
your Honour of my learned friend if he has any documents to produce in response to 
the call I made before lunch. 
 
MR OWENS:   I confirm I do not have any documents. 25 
 
HIS HONOUR:   Mr McClintock, I think I will mark as MFIA76, the USB which 
contains the 60 Minutes program on 11 April 2021 that we saw immediately prior to 
the luncheon adjournment. 
 30 
 
MFI #A76 USB CONTAINING THE 60 MINUTES PROGRAM AIRED ON 
11/04/2021 VIEWED IN COURT PRIOR TO LUNCHEON ADJOURNMENT 
 
 35 
MR McCLINTOCK:   Thank you, your Honour.  I was going to tender that 
document and it’s a matter for your Honour whether that’s dealt with now or we 
leave it as an MFI. 
 
HIS HONOUR:   Well, is there any objection, Mr Owens? 40 
 
MR OWENS:   Can I just consider my position? 
 
HIS HONOUR:   All right.  Yes.   
 45 
MR OWENS:   It’s just not - - -  
 

641



 

.NSD1485/2018 15.2.22 P-2072 E. ROBERTS XXN 
©Commonwealth of Australia  MR McCLINTOCK 
 Mark O'Brien Legal 

HIS HONOUR:   Well, it will be an MFI for the moment.  Yes. 
 
MR McCLINTOCK:   Could I add to the MFI or perhaps your Honour may wish to 
mark it separately.  I accept it’s an aide-mémoire, but it’s the transcript of the 
program.  I will hand up two copies to your Honour.  I’ve got one for my learned 5 
friend.   
 
HIS HONOUR:   Have you had the opportunity to look at this, Mr Owens? 
 
MR OWENS:   No, it has just been handed to me now, your Honour. 10 
 
HIS HONOUR:   All right.  Well, I will mark that MFIA76. 
 
MR McCLINTOCK:   Thanks, your Honour. 
 15 
HIS HONOUR:   So that will be a transcript of the program of 11 April 2021, see 
MFIA76. 
 
 
MFI #A77 TRANSCRIPT OF THE 60 MINUTES PROGRAM OF 11/04/2021, 20 
SEE MFIA76 
 
 
MR McCLINTOCK:   Thanks, your Honour.  Your Honour, no, that was all the - - -  
 25 
HIS HONOUR:   All right.   
 
MR McCLINTOCK:   That was all the - - -  
 
HIS HONOUR:   No.  Yes, yes. 30 
 
MR McCLINTOCK:   - - - so-called housekeeping matters I had to attend to, your 
Honour.   
 
HIS HONOUR:   Yes, yes. 35 
 
MR McCLINTOCK:   Thanks, your Honour.   
 
Ms Roberts, have you had any discussions with the respondents, that is, Mr Owens’ 
clients or any of them or with any representative of Channel Nine about any of the 40 
following matters:  giving an interview after this case is over? 
 
MR OWENS:   Your Honour, I object.   
 
HIS HONOUR:   Yes.   45 
 
MR McCLINTOCK:   I press it, your Honour. 
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HIS HONOUR:   Your objection is based on the possibility of legal professional 
privilege, is it? 
 
MR OWENS:   Yes, your Honour. 
 5 
HIS HONOUR:   Yes.   
 
MR McCLINTOCK:   I’m not asking about – I’m not looking for legal advice or 
information provided.   
 10 
I’m simply – well, I put this:  is there any agreement between you and any one of the 
respondents or Channel Nine itself pursuant to which you’ve agreed to give an 
interview to any of them after the conclusion of these proceedings?---No. 
 
No.  Have you had any discussions with them about being the subject of an article 15 
after the conclusion of these proceedings?---No. 
 
Or the subject of a TV program?---No. 
 
Or appearing on a TV program?---No. 20 
 
Now, you saw before lunch the 60 Minutes program of 11 April 2021, didn’t 
you?---Yes. 
 
How did you find out that Channel Nine was going to run that program?---Danielle 25 
told me. 
 
Yes.  What did she tell you?---There would be a story on 60 Minutes about Ben. 
 
And did – I take it from your answer that you didn’t have any discussions with Mr 30 
McKenzie about it?---No, I did not. 
 
Can you recall what Danielle said to you about the program? 
 
MR OWENS:   Your Honour, I object.  The relevance of how this witness came to 35 
know about a program which is not in issue in the proceedings is not .....  
 
MR McCLINTOCK:   I will move on.   
 
I’m going to have you shown – I’m going to be asking you to be shown, Ms Roberts, 40 
a copy of MFIA76, which is a transcript of that program.  And I’m going to ask you 
some questions - - -  
 
HIS HONOUR:   It’s A77, Mister - - -  
 45 
MR McCLINTOCK:   I’m sorry. 
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HIS HONOUR:   Yes. 
 
MR McCLINTOCK:   A77.  I apologise, your Honour, A77. 
 
HIS HONOUR:   Yes. 5 
 
MR McCLINTOCK:   Now, I’m going to ask you some questions about it and, 
explicitly, I’m going to ask you questions about things that were or were not said in 
front of lawyers for the respondents.  Now, before I come to it, though, you’ve told 
us about a meeting at your house in Brisbane in March 2021 attended by Mr 10 
McKenzie, Mr Bartlett, Danielle Scott, and so on - - -?---Yes. 
 
- - - haven’t you?  And you said – I think you said.  I withdraw that.  Now, look, if 
you would to the – you see at the top of the document you’ve got there are page 
numbers, 1 of 12, 2 of 12, and so on?---Yes. 15 
 
Look at page 2 of 12, Ms Roberts.  You see down the bottom of the page that there’s 
a passage setting out what Mr McKenzie said.  You see: 
 

There’s a bizarre opening scene to this story of national shame.  A backyard in 20 
Queensland’s Sunshine Coast and a child’s pink lunchbox filled with computer 
USBs. 
 

That represents something that you or Ms Scott said in the course of that meeting, 
doesn’t it? 25 
 
MR OWENS:   I object, your Honour. 
 
HIS HONOUR:   Yes.  Covered by privilege, isn’t it? 
 30 
MR McCLINTOCK:   I – your Honour, in my submission, that privilege has been 
waived because the information in question has been put on – has been broadcast.  
Your Honour - - -  
 
HIS HONOUR:   What do you - - -  35 
 
MR McCLINTOCK:   If I could take your Honour to section 120. 
 
HIS HONOUR:   Yes.  Well, perhaps I will hear Mister – I will hear from you in a 
moment - - -  40 
 
MR OWENS:   Yes, your Honour. 
 
HIS HONOUR:   - - - Mr Owens. 
 45 
MR McCLINTOCK:   I’m sorry.  122, your Honour.   
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HIS HONOUR:   So this is a section that applies at the time at trial not just pre-trial? 
 
MR McCLINTOCK:   I understand if – well, it – I understand it applies to trial not 
just pre-trial, your Honour. 
 5 
HIS HONOUR:   In any event, the test is the same, isn’t it? 
 
MR McCLINTOCK:   It is.   
 
HIS HONOUR:   Mann v Carnell and - - -  10 
 
MR McCLINTOCK:   It is the same, your Honour.  I can’t remember off the top of 
my head the route by which it became the same. 
 
HIS HONOUR:   Yes.  What, so your submission is that, insofar as you’re asking 15 
only about those matters that are referred to in the program, there has been a waiver 
of privilege if that information has come from this witness? 
 
MR McCLINTOCK:   Yes, in the circumstances in question.  And I rely, in 
particular, on subsections 122 – or subsection 122(3): 20 
 

The client or party or party knowingly and voluntarily disclosed the substance 
of the evidence to another person;  or 
 

(b): 25 
 

The substance of the evidence has been disclosed with the express or implied 
consent of the client or party. 
 

In my submission, one couldn’t imagine a more extreme example of disclosure to 30 
another person of putting the information in question on a television program. 
 
HIS HONOUR:   That might give you the right to ask that question of this witness, 
but it wouldn’t give you the right to ask about what was said at the meeting by other 
people, would it? 35 
 
MR McCLINTOCK:   No.  Well, except insofar as it was said in her presence by Ms 
Scott and therefore – and ended up on the program. 
 
HIS HONOUR:   I see. 40 
 
MR McCLINTOCK:   That, in my submission, would be sufficient.  But I accept that 
it’s only the things that were actually mentioned in the program, and insofar as 
there’s other material there, I accept that there’s not a waiver about it, unless it were 
picked up in some – in – related.  Your Honour, perhaps the most relevant authority, 45 
your Honour, is – or authorities are – and your Honour would know them – are Mann 
v Carnell, Commissioner of Taxation v Rio Tinto and DSE (Holdings) v InterTAN, a 
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2003 decision of the current Chief Justice of the court – of this court.  I can give your 
Honour the references if you want them, or I could probably quickly hand up a – 
probably the easiest way is just to hand up a copy of a judgment of Abraham J in 
these proceedings open at page 10, which sets out the authorities in relation to 
waiver. 5 
 
HIS HONOUR:   Yes, all right.  Thank you.  Mr Owens. 
 
MR OWENS:   Thank you, your Honour.  Your Honour, there’s several vices with 
the question.  The first is the question asked of this witness was whether what was 10 
said by Mr McKenzie during the 60 Minutes broadcast was based on something that 
was said at a particular meeting.  Now, the first point is this witness could never give 
evidence about what Mr McKenzie said was based on unless the premise had been 
established, which is that there was only one way that Mr McKenzie could have 
become aware of the relevant information and it was at this meeting. 15 
 
The second problem, with respect, with the question is that my learned friend has 
elided two relevant concepts.  The first is the events in question or evidence about 
the events in question, and the second is evidence of the communication.  Waiver in 
this context means disclosure of the substance of the communication on the 20 
privileged occasion.  It doesn’t relate to the subject matter of that statement, 
assuming there was one.  In other words, people can talk about a murder on a 
privileged occasion.  No one would ever suggest that evidence about the murder was 
privileged.  What is privileged is what was said and done in the privileged occasion, 
and there’s only a waiver of privilege if there has been disclosure of the substance of 25 
the communication.  The fact that there’s a correlation between the substance of the 
events and the topic of the communication doesn’t mean there’s a waiver over the 
communication. 
 
The third problem is that again, let it be assumed there was the potential for a waiver.  30 
The premise hasn’t been made out, because the only thing that could ground the 
waiver is the privileged communication.  So he needs to probe behind the privilege to 
attempt to make out the foundation for the waiver that he asserts.  So in that sense, 
he’s, with respect, placing the cart before the horse.  Those are the submissions, your 
Honour. 35 
 
HIS HONOUR:   Yes.  All right.  Yes, I won’t allow the question in the terms in 
which you put it, Mr McClintock.  I don’t think you can ask the “based on” question, 
but I consider that you can ask a question about whether there were discussions in 
her presence of which she’s aware about the matters in the transcript, and then it’s a 40 
matter for inference at the end of the day, and possibly other evidence as to whether 
– if it’s a material fact at the end of the day or a fact going to credit, as to whether the 
inference is drawn about what it was based on. 
 
MR McCLINTOCK:   Certainly, your Honour. 45 
 
HIS HONOUR:   All right. 
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MR McCLINTOCK:   I will withdraw the question and I will ask this. 
 
Do you recall, Ms Roberts, whether there was anything said either by you or by 
Danielle Scott at the meeting we’ve been talking about – and you know what 
meeting it is, don’t you?---Yes, I do. 5 
 
Yes.  About the matter set out in the paragraph to which I drew your attention.  But I 
will break it down bit-by-bit.  An event in a back yard on the Sunshine Coast, being 
your property?---Yes. 
 10 
The property – the former matrimonial home?---Yes. 
 
MR OWENS:   I object, your Honour, to the – sorry, is the question finished? 
 
MR McCLINTOCK:   Yes, the question is finished. 15 
 
MR OWENS:   I object to the question, your Honour, on the grounds that it calls for 
privileged communication. 
 
HIS HONOUR:   Yes.  No, I will allow the question. 20 
 
MR OWENS:   Thank you, your Honour. 
 
MR McCLINTOCK:   I think you answered yes?---Yes. 
 25 
First, do you recall – I will just – I will keep going for a second, then I will come 
back.  Was there discussion – was there anything said by you or by Ms Scott about a 
child’s pink lunchbox filled with computer USBs? 
 
MR OWENS:   I object. 30 
 
HIS HONOUR:   Yes.  I overrule the objection. 
 
THE WITNESS:   Not by me, and I’m not sure about Danielle Scott. 
 35 
MR McCLINTOCK:   You don’t remember?---I did not say anything to Nick 
McKenzie about that, no. 
 
Did you say anything to any of the lawyers who were present about it?---Not that I 
recall, no. 40 
 
Did Danielle Scott say anything to any of the lawyers present about it?---Not that I’m 
aware of. 
 
You see, there’s a reference then to the contents of the USBs containing graphic 45 
evidence of appalling conduct;  you see that?---Yes. 
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Was anything said about that by you or by Danielle Scott? 
 
MR OWENS:   I object. 
 
HIS HONOUR:   Yes.  I overrule the objection. 5 
 
THE WITNESS:   Not by me, and not that I’m aware of by Danielle Scott. 
 
MR McCLINTOCK:   Were you asked any questions to which you answered about 
that matter?---No. 10 
 
MR OWENS:   I object. 
 
HIS HONOUR:   Yes.  I’m not sure I would allow that one, Mr McClintock, so I will 
– I won’t allow that question, and so I won’t allow the answer. 15 
 
MR McCLINTOCK:   Thank you, your Honour. 
 
You see, it continues: 
 20 

A former soldier digs a hole and buries his secrets. 
 

As is made clear later in the paragraph, that’s a reference to Mr Roberts-Smith, my 
client, isn’t it?---Yes. 
 25 
Was there anything said by you or by Ms Scott about my client burying things in the 
– or digging a hole and burying his secrets? 
 
MR OWENS:   I object. 
 30 
HIS HONOUR:   Yes.  I overrule the objection. 
 
MR McCLINTOCK:   Was there?---Not by me, and I’m not sure about Danielle 
Scott. 
 35 
You – was there anything said about USBs being buried by you or by Ms Scott? 
 
MR OWENS:   I object. 
 
HIS HONOUR:   Yes.  I overrule the objection. 40 
 
THE WITNESS:   Not by me, and I’m unsure about Danielle Scott. 
 
MR McCLINTOCK:   And just if you would now go to page 10 of 12 in this 
document.  You see the very first paragraph there?---Yes. 45 
 
You see: 
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A threatening letter was organised by none other than Ben Roberts-Smith. 
 

Just read the rest of the paragraph to yourself. 
 
HIS HONOUR:   Where is this, Mr McClintock? 5 
 
MR OWENS:   What page are you on? 
 
THE WITNESS:   I think I’m on the wrong page. 
 10 
MR McCLINTOCK:   Page 10 of 12. 
 
MR OWENS:   Where are you? 
 
THE WITNESS:   No. 15 
 
MR McCLINTOCK:   The very first paragraph. 
 
HIS HONOUR:   No. 
 20 
MR McCLINTOCK:   I’m sorry, your Honour, there seems to be – it looks as though 
there’s two page 10 of 12s somehow. 
 
HIS HONOUR:   It’s your document, I think, Mr McClintock. 
 25 
MR McCLINTOCK:   I beg your pardon, your Honour. 
 
HIS HONOUR:   It’s your document. 
 
MR McCLINTOCK:   It is my document.  Perhaps mine has been printed out 30 
differently.  To avoid any further chaos, your Honour, I will – I’m sorry. 
 
Go to the bottom of page 9, Ms Roberts-Smith, and you will see the last paragraph 
on the page of that print of the document refers to a threatening letter organised by 
none other than Ben Roberts-Smith.  And just read the rest of the paragraph to 35 
yourself?---Yes. 
 
Was that – does that represent something that was said by you or by Danielle Scott at 
that meeting? 
 40 
MR OWENS:   I object. 
 
HIS HONOUR:   Yes.  I overrule the objection. 
 
THE WITNESS:   It was not by me, no. 45 
 
MR McCLINTOCK:   Did you hear Danielle say it?---Not that I recall, no.   
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Just by the way, you said that your friend Melissa was present at this meeting as 
well, didn’t you?---Yes.  For parts of it, yes.  
 
I beg your pardon?---For parts of it, yes.  
 5 
Yes.  Did she say anything about the matters that I’ve been asking you about?---No.  
Not that I recall.  
 
Right.  Thank you.  The – just go over, if you would, to page 11 of 12, and you will 
see a paragraph in the middle of the page.  It says:  10 
 

60 Minutes can confirm - - -  
 

?---Yes.  
 15 

- - - the malicious complaints were sent to the police and others by an associate 
of Ben Roberts-Smith who, according to sources, was acting on his orders.  
 

You see that?---Yes.  
 20 
Was that something that was said by you or by Ms Scott at that meeting, Ms 
Roberts?   
 
MR OWENS:   I object.   
 25 
HIS HONOUR:   I overrule the objection.   
 
THE WITNESS:   It was not by me, and I’m not sure about Danielle Scott.   
 
MR McCLINTOCK:   Your answers indicate that you have no real recollection of 30 
what Ms Scott said at this meeting;  is that right?---It was – it was a very emotional 
day.   
 
There were no other meetings between you and Danielle – I will – I will be precise 
about that.  There were no other meetings with Mr McKenzie and the lawyers acting 35 
for him and the other respondents other than this one at which you and Danielle were 
present;  is that right?---Correct.  
 
Yes.   
 40 
HIS HONOUR:   Mr McClintock, I’m told we need to shut down and reconnect, so if 
you just wait for a moment.  It should be done very quickly.  Yes, Mr McClintock.   
 
MR McCLINTOCK:   Your evidence is that you said nothing about the matters I’ve 
been asking you about to – at this meeting.  That’s the evidence, is it?---Yes.   45 
 
MR OWENS:   I object.   
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HIS HONOUR:   Yes.  I overrule the objection.     
 
MR McCLINTOCK:   Is that truthful evidence, Ms Roberts?---Yes, it is.  
 
Now, I want to another topic.  Go back to another topic.  I’m going to put to you a 5 
series of propositions.  You see, what I want to suggest to you is that, in fact, 
contrary to your evidence, you were separated from October 2017 to April 
2018?---No, I was not.  
 
Other than holidays – other than the holiday in Singapore, my client was living away, 10 
although he came home one to three nights a week?---That is not correct.  
 
You knew he was staying with Jed Wheeler or Mr Mooney, didn’t you?---No.  That 
is not correct.  
 15 
And I want to suggest to you that your evidence to the contrary about separation is 
completely false and you know it?---No.  
 
I also want to suggest to you that your assertion that my client put pressure on you to 
lie about it is also false and you know it.  Do you agree with me or not?---That is not 20 
true.  
 
Now, I have some more things I want to ask you about, Ms Roberts.  At page 1925, 
your Honour, of the transcript, you asserted that my client said that if you don’t like 
you will lose the children.  Do you recall giving that evidence?---Yes.  25 
 
Completely false, wasn’t it?---No, it’s not.  
 
He had never said that to you.  Do you agree with - - -?---Yes, he did.  
 30 
He never asked you to lie.  I withdraw that.  The conversation with Person 5 that you 
gave evidence about on in May 2018:  my client did not tell you that the IGADF was 
interested in what my client was doing in Afghanistan, did he?---Yes, he did.  
 
Page 1937, your Honour, line 16 to 19.  At – you gave evidence at 1938 and 1938 35 
that Ben asked you – or Ben rang and asked you to ring Person 29 from your phone 
and to come to Sydney and so on.  That never happened, did it?---Yes.  It did happen.   
 
You – look at – you recall – and this is page 1940 – a conversation concerning 
Person 29 where you assert that my client said, “Ring his PA at Seven and extend the 40 
hotel to two bedrooms.  We will pay privately,” and so on.  That never happened, did 
it?---Yes, it did.  
 
He never told you to give Person 29 notes of his meeting with the IGADF in 
December ’19, did he?---Yes, he did.  45 
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1941.  Didn’t tell you that he was expecting parcels from Persons 27 and 35, did 
he?---Yes, he did.  
 
1943.  You see, he never said that – he never said to you that he told MacLeod to get 
Person 6’s house raided, did he?---Yes, he did.  5 
 
That conversation never happened, Ms Roberts, did it?---Yes, it did.   
 
You see, also, the conversation that you assert my client had with you about the 
letters – that is, printed at Seven, give them to Mr MacLeod and so on, drove over 10 
the border to post, 1957 – that never occurred either, did it?---Yes, it did.  
 
And he never asked you – transcript 1957 – for the regimental post office box, did 
he?---Yes, he did.   
 15 
He never said to you that he got the stamps from your drawer.  That never happened, 
did it?---He did.   
 
Yes.  And he never came home with a grey shopping bag with gloves, Reflex paper 
and envelopes.  That never happened either, did it?---Yes, it did.  20 
 
And the conversation with you about asking Danielle about Australia Post and how 
the mail system worked:  that didn’t happen either, did it?---It did.   
 
And, finally, I want to ask you about something else.  You see, the evidence you 25 
gave about your reaction to the Person 17 incident in April, if I could call it that, was 
false.   
 
MR OWENS:   Well, your Honour, the evidence is not specified sufficiently.   
 30 
MR McCLINTOCK:   I’m sorry.  
 
You said you were devastated, didn’t you?---Yes.  On the day I was devastated, yes.   
 
But that evidence was, in fact, a rank exercise in hypocrisy on your behalf, wasn’t 35 
it?---No.   
 
Nothing further, your Honour.   
 
HIS HONOUR:   Thank you, Mr McClintock.  Any re-examination?   40 
 
 
<RE-EXAMINATION BY MR OWENS [2.58 pm] 
 
 45 
MR OWENS:   Very brief, your Honour.   
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HIS HONOUR:   Yes.   
 
MR OWENS:   Ms Roberts, have you or, to your knowledge, your lawyers ever 
received a request from Mr Robert-Smith’s lawyers to retain or provide the original 
digital images of the photographs that you took on 5 June 2020?---Yes.   5 
 
When do you remember that request was made?---Maybe two days ago.  Sunday 
maybe.  
 
Thank you.  Do you remember that you were asked about some emails that you said 10 
Mr Roberts-Smith forwarded to you and then you forwarded on to Ms Scott?  It was 
a picture of some medication and some - - -?---Yes.  
 
- - - diary pages.  Do you remember those questions?---Yes, I do.   
 15 
And just so you can see it, do you have – it’s MFIA71?---No. 
 
Do you have that folder in front of you? 
 
HIS HONOUR:   This – this - - -  20 
 
THE WITNESS:   I don’t think - - -  
 
MR OWENS:   It’s a folder of documents, yes. 
 25 
HIS HONOUR:   Yes. 
 
MR OWENS:   Could you turn to tab 9 and you will see the emails there.  And just 
tell me when you’ve got them?---Yes. 
 30 
All right.  Do you see them?  Now, do you see the email account from which they 
were sent belonging to Mr Roberts-Smith was the domain name is an @me.com.  Do 
you see that?---Yes, I do. 
 
All right.  Did you ever have access to that email account?---No. 35 
 
Did you know the password to that email account?---No. 
 
Have you ever accessed that email account?---No. 
 40 
All right.  No further questions, your Honour. 
 
HIS HONOUR:   Yes.   
 
Yes.  Thank you, Ms Roberts?---Thank you very much. 45 
 
That completes your evidence?---Thank you. 
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And you are released and are free to go?---Thank you. 
 
 
<THE WITNESS WITHDREW [3.01 pm] 
 5 
 
HIS HONOUR:   Now, court officer, could we have the exhibits back, please, all of 
them that are there.  Mr Owens. 
 
MR OWENS:   Sorry.  Would your Honour just forgive me for just one minute while 10 
I just tell Mr McClintock something.  I’m terribly sorry, your Honour. 
 
MR McCLINTOCK:   Would your Honour excuse me and just let me leave the bar 
table to consult. 
 15 
MR OWENS:   Just if Mr Richardson can tell me if I – if he would prefer, I will wait 
for Mr McClintock to be back to do this.  But, your Honour, we have prepared the 
redacted copies of exhibits R110 and R111 which just have the paragraphs that we 
tendered.  So I was going to provide three copies of R110.   
 20 
HIS HONOUR:   Yes.  Well, what are you asking me to do with that?  Does - - -  
 
MR OWENS:   The tender was only those paragraphs - - -  
 
HIS HONOUR:   Right. 25 
 
MR OWENS:   - - - so what – it’s a matter for your Honour.  What I would propose 
or suggest, with respect, is removing the complete document from the court file and 
that could be the exhibit. 
 30 
HIS HONOUR:   Yes.  All right.  Well, that’s what you tendered, so that’s what will 
be the exhibit.   
 
MR McCLINTOCK:   Your Honour, there’s going to be an issue concerning Person 
42, I understand.   35 
 
MR OWENS:   No. 
 
MR McCLINTOCK:   My learned friend has just told me something about - - -  
 40 
MR OWENS:   No, not - - -  
 
MR McCLINTOCK:   - - - Person 2.  And I will ask Mr Moses to deal with – he’s 
going to be cross-examining Person 42, so I will ask that - - -  
 45 
MR OWENS:   Can I just finish this first? 
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MR McCLINTOCK:   I’m sorry.   
 
MR OWENS:   Yes, that’s all right. 
 
MR McCLINTOCK:   I thought you were going to .....  5 
 
MR OWENS:   And then can I hand up also then three copies of a redacted exhibit 
R111. 
 
HIS HONOUR:   Yes. 10 
 
MR OWENS:   Same – same issue.   
 
HIS HONOUR:   Thank you.   
 15 
MR OWENS:   All right.  Now, I don’t have a witness to call now, your Honour.  We 
inquired whether we could bring forward Person 42 to now, but that wasn’t possible.  
I intend to call – subject to whatever Mr Moses is about to say, I intend to call Person 
42 at 10.15 am tomorrow morning.  Now, after that, we had just indicated that after 
Person 42 would come Person 2 and then Person 1.  The reason for putting Person 2 20 
first was just, you know, who’s available when.  We have just been told that person – 
a family member of Person 2 has contracted COVID and he is now a close contact 
under the rules, so Person 2 won’t be able to come.  So what I just proposed to Mr 
McClintock is after Person 42 – we’re just confirming this could happen – we would 
call Person 1, but we accept, because there has been a bit of chopping and changing, 25 
if a bit of time was required to get ready for Person 1, then we would, within bounds, 
understand that. 
 
HIS HONOUR:   Yes.  All right.  Thank you. 
 30 
MR OWENS:   So that’s what might – so, to be clear, my plan is to call Person 42 
tomorrow at 10.15 - - -  
 
HIS HONOUR:   Yes. 
 35 
MR OWENS:   - - - and subject to inquiries that are currently being made, to call 
Person 1 when his evidence is finished. 
 
HIS HONOUR:   Thank you.   
 40 
MR MOSES:   Your Honour, that’s fine.  We’re ready to proceed in whatever order 
our friends wish to call their witnesses;  it’s a matter for them.  I think the query that 
my friend raised was how long I may be with Person 42. I think, at this stage, a day, 
but it really depends on what they lead from this witness.  Your Honour will recall 
from judgment number 12, paragraph 51 and 52, there’s no outline from this witness 45 
and it was based on a representation.  At the time, they had no contact details for this 
person.  We’ve asked our friends if they’ve since met this person, if they could 
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provide an outline.  They have refused to engage with us on that, but I will deal with 
that when he gets called tomorrow.  And if I need a short adjournment because it 
pops out that there is something that exists, then I will ask your Honour for that 
indulgence at that time, given that’s the approach our friends wish to take. 
 5 
HIS HONOUR:   Yes.  All right. 
 
MR OWENS:   I’m not sure if your Honour wants to hear me on that.  The point 
keeps getting raised.  Your Honour will recall the reason why your Honour didn’t 
require outlines at the time leave was - - -  10 
 
HIS HONOUR:   I do. 
 
MR OWENS:   - - - given to subpoena those witnesses. 
 15 
HIS HONOUR:   Yes. 
 
MR OWENS:   No application has been made since then for your Honour to make 
any orders or directions, and that’s all I wish to say. 
 20 
HIS HONOUR:   All right.  All right.  Well, the court will adjourn until 10.15 
tomorrow morning. 
 
 
MATTER ADJOURNED at 3.07 pm UNTIL 25 
WEDNESDAY, 16 FEBRUARY 2022
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