
NOTICE OF FILING  
 

Details of Filing 

 
Document Lodged: Affidavit - Form 59 - Rule 29.02(1) 

Court of Filing FEDERAL COURT OF AUSTRALIA (FCA) 

Date of Lodgment: 23/10/2023 9:40:51 PM AEDT 

Date Accepted for Filing: 23/10/2023 9:40:58 PM AEDT 

File Number: NSD1148/2022 

File Title: ROXANNE TICKLE v GIGGLE FOR GIRLS PTY LTD ACN 632 152 017 & 
ANOR 

Registry: NEW SOUTH WALES REGISTRY - FEDERAL COURT OF AUSTRALIA 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
     Registrar 
 

Important Information 

 
This Notice has been inserted as the first page of the document which has been accepted for electronic filing. It is 
now taken to be part of that document for the purposes of the proceeding in the Court and contains important 
information for all parties to that proceeding. It must be included in the document served on each of those 
parties.  
 
The date of the filing of the document is determined pursuant to the Court’s Rules. 

 

150



151



152



153



154



155



156



157



158



159



160



161



162



163



164



165



166



167



168



169



170



171



172



173



174



175



176



177



178



179



180



181



182



183



184



185



186



187



188



189



190



191



192



193



194



195



196



197



198



199



200



201



202



203



204



205



206



207



208



209



210



211



212



213



214



215



216



217



218



219



220



221



222



223



224



225



NOTICE OF FILING  
 

Details of Filing 

 
Document Lodged: Affidavit - Form 59 - Rule 29.02(1) 

Court of Filing FEDERAL COURT OF AUSTRALIA (FCA) 

Date of Lodgment: 23/10/2023 7:35:29 PM AEDT 

Date Accepted for Filing: 23/10/2023 7:35:36 PM AEDT 

File Number: NSD1148/2022 

File Title: ROXANNE TICKLE v GIGGLE FOR GIRLS PTY LTD ACN 632 152 017 & 
ANOR 

Registry: NEW SOUTH WALES REGISTRY - FEDERAL COURT OF AUSTRALIA 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
     Registrar 
 

Important Information 

 
This Notice has been inserted as the first page of the document which has been accepted for electronic filing. It is 
now taken to be part of that document for the purposes of the proceeding in the Court and contains important 
information for all parties to that proceeding. It must be included in the document served on each of those 
parties.  
 
The date of the filing of the document is determined pursuant to the Court’s Rules. 

 

226



227



228



229



NOTICE OF FILING 

Details of Filing 

Document Lodged: Affidavit - Form 59 - Rule 29.02(1) 

Court of Filing FEDERAL COURT OF AUSTRALIA (FCA) 

Date of Lodgment: 23/10/2023 7:33:39 PM AEDT 

Date Accepted for Filing: 23/10/2023 7:33:44 PM AEDT 

File Number: NSD1148/2022 

File Title: ROXANNE TICKLE v GIGGLE FOR GIRLS PTY LTD ACN 632 152 017 & 
ANOR 

Registry: NEW SOUTH WALES REGISTRY - FEDERAL COURT OF AUSTRALIA 

Registrar 

Important Information 

This Notice has been inserted as the first page of the document which has been accepted for electronic filing. It is 
now taken to be part of that document for the purposes of the proceeding in the Court and contains important 
information for all parties to that proceeding. It must be included in the document served on each of those 
parties.  

The date of the filing of the document is determined pursuant to the Court’s Rules. 

230



231



232



233



234



NOTICE OF FILING  
 

Details of Filing 

 
Document Lodged: Affidavit - Form 59 - Rule 29.02(1) 

Court of Filing FEDERAL COURT OF AUSTRALIA (FCA) 

Date of Lodgment: 23/10/2023 7:38:28 PM AEDT 

Date Accepted for Filing: 23/10/2023 7:38:34 PM AEDT 

File Number: NSD1148/2022 

File Title: ROXANNE TICKLE v GIGGLE FOR GIRLS PTY LTD ACN 632 152 017 & 
ANOR 

Registry: NEW SOUTH WALES REGISTRY - FEDERAL COURT OF AUSTRALIA 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
     Registrar 
 

Important Information 

 
This Notice has been inserted as the first page of the document which has been accepted for electronic filing. It is 
now taken to be part of that document for the purposes of the proceeding in the Court and contains important 
information for all parties to that proceeding. It must be included in the document served on each of those 
parties.  
 
The date of the filing of the document is determined pursuant to the Court’s Rules. 

 

235



1 

Filed on behalf of (name & role of party) Carole Ann, witness 
Prepared by (name of person/lawyer) Katherine Deves, Lawyer 
Law firm (if applicable) Alexander Rashidi Lawyers 
Tel 02 2139 0100 Fax 
Email Katherine.d@rashidi.com.au 
Address for service 
(include state and postcode) 

Level 12, Suite 1205, 239 George Street, Brisbane QLD 4000 

[Version 3 form approved  02/05/2019] 

Form 59 
Rule 29.02(1) 

Affidavit 
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number 
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Affidavit of Carole Ann in support of Respondents’ 
defence proceedings affirmed on 21 October 2023. 

Annexure “A”, being copy of Australian Human 
Rights decision of 25 September 2023  

5 4 

I Carol  Ann affirm: 

1. I am a lesbian.

2. As a lesbian, I particularly want to have spaces to share only with other women.

WitnessDeponent

.
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3. I have been an organiser for many years of lesbian social events, conferences,

camps, and dances. The events I have organised for lesbians have experienced

the incursion of many transgender heterosexual people who say they are lesbian.

4. For example, I have experienced transgender identified males wanting to attend

live-in camps with lesbians. Their entry was refused, and the organisation was

taken to the Equal Opportunity Tribunal.

5. I have recently applied to hold a lesbian female only event in the Pride Centre in

Melbourne. The organisation, Lesbian Action Group, applied for an exemption to

hold a female only event. That application was refused by the Australian Human

Rights Commission. Annexed to this my affidavit and marked “A’ is a copy of the

reasons for decision of the Commission dated 25 September 2023

6. These experiences, among others like them, have deeply affected the lesbian

community to which I belong. The community has become reluctant to be public

with our events. In my experience, same sex attracted lesbians have been forced

to find underground spaces and networks almost like we are back “in the closet.”

7. As a result, I have become socially withdrawn. The loss of these female only

spaces has been emotionally and socially devastating for me. I now feel like an

outsider no longer welcome in LGBTIQ+ spaces. This experience has been very

isolating for me and has taken a huge toll on my emotional health and wellbeing.

8. I have seen countless examples of women being harassed online. Because of

this, I self-exclude from any digital space where men might be, to avoid for

myself the trolling and harassment.  Because I only go where I know the men will

not harass, it has severely limited the scope of my participation in digital life.

9. My experiences have made it absolutely essential for me to have the option of

male-free spaces in the digital space so that as a women and a lesbian I can feel

I have a place which is safe and where I can participate and share my life

experiences with dignity.

Deponent

..
Witness237
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Affirmed by the deponent 
at 

 
on 21 October 2023 
Before me: 

) 
) 
) 
) 
) 

Signature of deponent 

Signature of witness 

Katherine Deves 
Lawyer 

***This affidavit was affirmed by the deponent by audio visual link.  
***I used a scanned or electronic copy of the affidavit and not the original 
in completing the jurat requirements. 
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Exhibit Certificate

No. NSD1148 of 2022
Federal Court of Australia

District Registry: New South Wales

Division: Human Rights 

ROXANNE TICKLE

Applicant

GIGGLE FOR GIRLS PTY LTD (ACN 632 152 017)

First Respondent

SALL GROVER

Second Respondent

This is the exhibit marked “A” now produced and shown to Carole Ann at the time of affirming her 

affidavit on 21 October 2023 before me: 

______________________________

Lawyer
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AUSTRALIAN HUMAN RIGHTS COMMISSION 

SEX DISCRIMINATION ACT 1984 (Cth), Section 44(1) 

NOTICE OF PRELIMINARY VIEW ON APPLICATION FOR TEMPORARY EXEMPTION: 
LESBIAN ACTION GROUP   

The Australian Human Rights Commission (the Commission) gives notice of its 
preliminary view regarding an application made by Jean Taylor on behalf of the 
members of the Lesbian Action Group for a temporary exemption pursuant to s 44(1) 
of the Sex Discrimination Act 1984 (Cth) (SDA).  

1 THE APPLICATION 

1.1 The applicant, Jean Taylor makes this application on behalf of herself and the 
members of the Lesbian Action Group (the Application).1 

1.2 The Lesbian Action Group comprises 8 individual members and describes itself 
in the Application as a not for profit, community based, ‘lesbian born female’ 
group, established to address the discrimination experienced by ‘lesbians born 
female’.2 The aims of the Lesbian Action Group include ‘to organise events for 
the benefit of the Lesbian communities and be politically active on behalf of 
Lesbians whenever we are challenged and discriminated against’.3 

1.3 The Lesbian Action Group makes this Application for a five-year exemption to 
hold regular lesbians born female only events, starting with a ‘Lesbians Born 
Female Only’ event to celebrate International Lesbian Day on 15 October 2023. 

1.4 The event on 15 October 2023 was proposed to be held at the Victorian Pride 
Centre in St Kilda. The Victorian Pride Centre declined the booking on the basis 
that its exclusionary nature was inconsistent with the centre’s fundamental 
purpose and its object of ‘facilitating within the Victorian Pride Centre events in 
support of equality, diversity and inclusion for the LGBTIQ+ community within 
Australian society’. The Lesbian Action Group wish to proceed with the 
Application and intend to approach another venue to hold the proposed event 
if the exemption is granted.  

1 The members of the Lesbian Action Group are listed at Schedule 1.  
2 Lesbian Action Group, Application for Temporary Five Year Exemption under the Sex Discrimination Act for 
a Lesbians Born Female only Event to Celebrate International Lesbian Day, page 9, available at 
https://humanrights.gov.au/our-work/legal/exemption-applications-under-sex-discrimination-act-1984-cth 
3 Ibid. 

"A"
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2 PRELIMINARY VIEW OF THE COMMISSION 

2.1 The Commission is of the preliminary view that it will not grant the temporary 
exemption sought by the Lesbian Action Group for a period of five years: 

• to host the proposed event on 15 October 2023 to celebrate
International Lesbian Day and restrict attendees, organisers and
advertising of the event to lesbians born female only

• thereafter to hold regular lesbians born female only events.

3 CONSIDERATION AND REASONS 

3.1 In reaching its preliminary view, the Commission has considered the following: 

3.1.1 the Application and submissions by the Lesbian Action Group 

3.1.2 all further information provided by the Lesbian Action Group in relation 
to the Application 

3.1.3 submissions from individuals  

3.1.4 submissions from organisations and interested parties. 

3.2 With the exception of the individual submissions, many of these documents are 
available on the Commission’s website at: https://humanrights.gov.au/our-
work/legal/exemption-applications-under-sex-discrimination-act-1984-cth  

3.3 In reaching its preliminary view, the Commission had regard to the following: 

3.3.1 the terms and objects of the SDA 

3.3.2 the Commission Guidelines: Temporary Exemptions under the Sex 
Discrimination Act 1984 (Cth) 2009. 

3.4 The history of the Application and the reasons for the Commission’s preliminary 
view are set out below. 

4 THE COMMISSION’S PROCESS 

4.1 Following receipt of the Lesbian Action Group’s Application, the Commission 
published the Application on its website and commenced a two-week public 
consultation period. It did this by: 

• publishing the Application and additional information on its website and
calling for public submissions on its merits

• writing to the State and Territory anti-discrimination bodies and Equal
Opportunity Commissions, inviting them to make submissions
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3 

 
• writing to a number of interested parties, inviting them to make 

submissions. 

4.2 The Commission received 236 submissions during its public consultation, 
consisting of submissions from 31 organisations and 205 individuals.  

4.3 Of the submissions from organisations, 15 were in favour of granting the 
exemption and 14 opposed granting the exemption, including a joint 
submission by 15 different organisations.4 Two organisations did not express a 
view, either in favour of or in opposition to the exemption.   

4.4 Of the submissions from individuals, 123 were in favour of granting the 
exemption and 82 opposed granting the exemption. 

4.5 The Commission received a submission from Equal Opportunity Tasmania, 
referring to the Tasmanian Anti-Discrimination Commissioner’s decision to 
refuse an exemption application by Ms Jessica Hoyle and LGB Alliance Australia. 
The decision was confirmed on review by the Tasmanian Civil and 
Administrative Tribunal.5 The Victorian Equal Opportunity and Human Rights 
Commission and Anti-Discrimination NSW declined to make submissions. No 
responses were received from the other State and Territory anti-discrimination 
bodies and Equal Opportunity Commissions.  

4.6 A list of the submissions from organisations that agreed to the publication of 
their submission is contained in Schedule 2 to this preliminary view. These 
submissions are available on the Commission’s website.  

4.7 The Commission has not published the individual submissions on its website 
due to their volume and the similarity of issues to those raised in the 
submissions from organisations. The Commission notes that the individual 
submissions received both in support of and against the exemption, appear to 
reflect submitters from a variety of cultural backgrounds, ages, occupations, 
gender identities and sexual orientations.  

4.8 The Commission has considered all the materials referred to above in reaching 
its preliminary view in relation to the Application.  

 

4 A list of the organisations included in the joint submission is at Schedule 2.  
5 Jessica Hoyle and LGB Alliance Australia (Review of Refusal of an Application for Exemption) [2022] 
TASCAT 142.  
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5 PROCEDURAL FAIRNESS CONSIDERATIONS 

5.1 Consistent with fundamental principles of procedural fairness, the Commission 
considers that the process outlined above has provided both the applicant and 
the public with an adequate opportunity to comment on this Application. 

5.2 The Lesbian Action Group and the public will also be provided with a further 
opportunity to respond to this preliminary view before the Commission makes 
its final decision in this matter. 

6 LEGISLATIVE REGIME AND THE COMMISSION’S POWER TO GRANT 
EXEMPTIONS 

The SDA  

6.1 The SDA makes it unlawful to discriminate on the grounds of sex, sexual 
orientation, gender identity and intersex status (amongst other grounds) in a 
range of areas of public life.  

6.2 Most relevantly for the Application, the SDA makes discrimination unlawful in 
relation to the provision of goods, services and facilities. Section 22 of the SDA 
provides:  

Goods, services and facilities 

It is unlawful for a person who, whether for payment or not, provides goods or 
services, or makes facilities available, to discriminate against another person on 
the ground of the other person’s sex, sexual orientation, gender identity, 
intersex status, … : 

(a) by refusing to provide the other person with those goods or services or 
to make those facilities available to the other person;  

6.3 The SDA provides for a number of permanent exemptions to the SDA, including 
for voluntary bodies. Section 39 provides:  
 

Nothing in Division 1 or 2 renders it unlawful for a voluntary body to 
discriminate against a person, on the ground of the person’s sex, sexual 
orientation, gender identity, intersex status, … in connection with: 

(a) the admission of persons as members of the body; or 

(b) the provision of benefits, facilities or services to members of the body.  

6.4 The permanent exemption under s 39 is limited to the admissions of persons 
as members of the voluntary body and relevantly, the provision of benefits, 
facilities or services to those members.  
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6.5 The Lesbian Action Group may fall within the definition of a ‘voluntary body’ 
under the SDA.6 However, the Lesbian Action Group is not seeking an 
exemption to discriminate in connection with the admission of persons as 
members, or the provision of benefits, facilities or services only to its members, 
as permitted by s 39 of the SDA. Rather, the Lesbian Action Group seeks to hold 
public events restricted to ‘lesbians born female’ and to advertise those events 
‘widely and publicly’, beyond their membership base. The Commission is of the 
view that the s 39 exemption does not apply in these circumstances, where the 
provision of ‘benefits, facilities or services’ is proposed to extend to persons 
beyond members of the Lesbian Action Group.  

The Commission’s power to grant exemptions 

6.6 Section 44 of the SDA provides the Commission with the power to grant 
exemptions by instrument in writing, from the operation of a provision of 
Division 1 or 2 of the SDA as specified in the instrument. The power is enlivened 
on application by a person, persons or class of persons, as the case may be.7 

6.7 An exemption may be granted subject to terms and conditions specified in the 
instrument, and may be expressed to apply only in particular circumstances, or 
in relation to particular activities, as specified in the instrument.8 Exemptions 
are to be granted for a specified period not exceeding five years.9 It is not 
unlawful for a person to act in accordance with an exemption while the 
exemption remains in force.10  

6.8 In practical terms, the granting of a temporary exemption means that the 
activities or circumstances covered by it cannot be the subject of a successful 
complaint under the SDA.  

6.9 Notwithstanding the few express limitations referred to above, the 
Commission’s power to grant exemptions from compliance with the SDA is 
otherwise unconfined. Consistent with established principles of administrative 
law, the Commission’s statutory discretion must be exercised in conformity with 
the subject matter, scope and purpose of the legislation under which it arises: R 
v Australian Broadcasting Tribunal; Ex parte 2 HD Pty Ltd (1979) 144 CLR 45 at 49; 
FAI Insurances Ltd v Winneke (1982) 151 CLR 342 at 368; Minister for Aboriginal 
Affairs v Peko-Wallsend Ltd (1986) 162 CLR 24 at 40; O’Sullivan v Farrer (1989) 168 
CLR 210 at 216; Oshlack v Richmond River Council (1998) 193 CLR 72 at [22], [31]. 
 

 

6 Section 4, SDA. 
7 Sections 44(1) SDA. 
8 Sections 44(3)(a)–(b), SDA.  
9 Section 44(3)(c), SDA.  
10 Section 47, SDA.  
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6.10 The objects of the SDA are stated in s 3 to include: 

(a) to give effect to certain provisions of the Convention on the Elimination of All 
Forms of Discrimination Against Women and to provisions of other relevant 
international instruments; and 
 

(b) to eliminate, so far as is possible, discrimination against persons on the ground 
of sex, sexual orientation, gender identity, intersex status, … in the areas of … 
the provision of goods, facilities and services, … ;  
… 

 
(c) to eliminate, so far as is possible, discrimination involving sexual harassment, 

and discrimination involving harassment on the ground of sex, … in other areas 
of public activity; and 
…  
 

(d) to promote recognition and acceptance within the community of the principle 
of the equality of men and women; and 
 

(e) to achieve, so far as practicable, substantive equality between men and women. 

6.11 By conferring an exemption power on the Commission, the Australian 
Parliament has clearly contemplated that some discriminatory conduct might 
be justified and that, in certain circumstances, derogation from the terms of the 
SDA is permissible. 

6.12 However, this exemption power must be interpreted in light of the objects of 
the SDA and the legislative scheme as a whole. The SDA defines discrimination 
and makes discrimination on the grounds of sex, sexual orientation, gender 
identity and intersex status unlawful. The grant of an exemption pursuant to s 
44 of the SDA has the effect of taking relevant conduct out of the SDA’s 
prohibitions and denying redress to a person who is affected by that conduct 
for the period covered by the exemption. The effect of granting a temporary 
exemption is to qualify the norms of conduct that the SDA seeks to establish. 

6.13 As the SDA already provides for permanent exemptions and defences that 
render any alleged discrimination not unlawful, and because the Commission’s 
exemption power must be interpreted in light of the objects of the SDA, the 
Commission considers that temporary exemptions should not be granted 
lightly. In exercising its statutory discretion, the Commission must have regard 
to the circumstances of each individual case and balance the relevant factors. 
Given the significant legal consequences for potential complainants, the 
Commission must be satisfied that a temporary exemption is appropriate and 
reasonable, and persuasive evidence is needed to justify the exemption.  
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6.14 The Commission issued guidelines in 2009 concerning the way in which it 
proposes to exercise its power under the SDA. These provide that the 
Commission will consider: 

• whether an exemption is necessary 

• whether granting an exemption would be consistent with the objects of 
the SDA 

• an applicant’s reasons for seeking an exemption 

• submissions by interested parties 

• all relevant provisions of the SDA 

• any terms or conditions subject to which an exemption might be granted. 

7 PRELIMINARY VIEW TO REFUSE EXEMPTION 

The Application   

7.1 The Lesbian Action Group seek an exemption from the SDA on the following 
terms:  

• To only invite and include anyone who is a ‘Lesbian Born Female’ to the 
event to celebrate International Lesbian Day on 15 October 2023. 

• ‘To meet on a regular basis as Lesbians Born Female for our own well-
being in order to exchange information, hold workshops around a range 
of issues pertinent to Lesbians and celebrate our many achievements.’ 

• ‘To consolidate and expand our social and political Lesbian networks.’11  

• ‘To recognise that Lesbians have been building a strong and a specifically 
Lesbian culture and we have particular needs as Lesbians that need to 
be discussed and celebrated in a Lesbian born female only environment.’  

• ‘To be able to advertise widely and publicly in order to make it known to 
Lesbians who are socially isolated, particularly in rural areas, Lesbian 
with disabilities and Lesbians from linguistically diverse cultures that 
exclusive Lesbian events are being organised for their benefit.’12  

7.2 The Application states the exemption would exclude anyone who was not a 
Lesbian Born Female, including, ‘Heterosexual, Bisexual and Gay males, 

 

11 Lesbian Action Group, Application for Temporary Five Year Exemption under the Sex Discrimination Act 
for a Lesbians Born Female only Event to Celebrate International Lesbian Day, page 5, available at 
https://humanrights.gov.au/our-work/legal/exemption-applications-under-sex-discrimination-act-1984-cth. 
12 Ibid, page 6.  
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Heterosexual and Bisexual females, Transgender people and Queer plus 
people’.13 

7.3 Details of the event proposed on 15 October 2023 include: 

• ‘an all day fun-filled culturally appropriate lesbians born female only 
event’ 

• ‘entertainment provided by lesbian writers reading their work’ 

• ‘speakers on a range of subjects’ 

• ‘music, singing, skits, dancing, food and refreshments’14  

7.4 The Application refers to exclusive lesbian events being held in the past since 
the early 1970s and provides some details of these. It states that ‘many 
thousands of lesbians benefited from the sense of pride, recognition and 
wellbeing that a large, well published, public lesbian specific gathering 
encourages in the participants’.15  

7.5 The Application states that in 2003 the organisers of the ‘Lesbian Festival 2004’, 
faced opposition from the transgender community due to their gatherings 
being held exclusively for lesbians born female.16  

7.6 An exemption was sought from the then Equal Opportunity Act 1995 (Vic) to 
enable the applicants to advertise and organise the National Lesbian Festival 
and Conference 2004 for lesbians born female only. The Victorian Civil and 
Administrative Tribunal granted the exemption on the basis of three attributes 
(sex, sexual orientation and gender identity) from sections 13, 15, 49 and 195 of 
the Equal Opportunity Act 1995 (Vic).17 Shortly afterwards, the exemption was 
revoked on application by ‘Australian Woman Network’ to the Tribunal.18  

7.7 The Lesbian Action Group states that since then only private lesbian meetings 
and gatherings have been held over the past 20 years to avoid legal challenges 
by the transgender community. They say that this is the reason why an 
exemption is necessary, to enable lesbians to advertise events and meet 
publicly without fear of litigation and discrimination.19  

 

13 Ibid, page 9.  
14 Ibid. 
15 Ibid, page 2. 
16 Ibid. 
17 Victorian Government Gazette No. G37 dated 11 September 2003, page 2382. 
18 Victorian Government Gazette No. G41 dated 9 October 2003, page 2596. 
19 Lesbian Action Group, Application for Temporary Five Year Exemption under the Sex Discrimination Act 
for a Lesbians Born Female only Event to Celebrate International Lesbian Day, page 4, available at 
https://humanrights.gov.au/our-work/legal/exemption-applications-under-sex-discrimination-act-1984-cth.  
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7.8 On 8 August 2023, the Commission requested further information from the 
Lesbian Action Group including the reasons why the exemption was reasonable 
and necessary.  

7.9 On 9 August 2023, the Lesbian Action Group’s response included the following 
reasons: 

• lesbians born female still experience discrimination, including in relation 
to sexuality  

• not wanting or not being able to discuss personal health-related issues in 
front of people who are not lesbians born female or sharing personal 
stories about domestic violence  

• ‘getting together with like-minded and like-bodied lesbians born female 
to celebrate our achievements’ 

• to ‘meet freely and without being abused for wanting to do so’  

• ‘to participate in and listen to lesbian concerts, play and sing our Lesbian 
music, organise and attend workshops on a plethora of pertinent topics, 
talk with each other, exchange views, opinions, personal stories, laugh 
together and dance’ 

• a 5 year exemption was applied for to hold ongoing events for lesbians 
born female into the foreseeable future: ‘once the lesbians born female 
community are given an exemption to hold our own events, we won’t 
want to stop at one’.20 

Public consultation  

7.10 The Commission received 236 submissions in response to the Application. The 
Commission heard from both peak organisations and individuals on the issues 
raised by the Application.  

Issues raised in submissions in favour of the exemption  

7.11 Most of the submissions in favour of granting the exemption emphasise the 
importance of preserving spaces for lesbian women only based on their 
biological sex – to be able to meet, assemble, speak and organise gatherings 
together.  

7.12 These submissions state that transgender women cannot be women by virtue 
of their gender identity and accordingly cannot identify as lesbians.21 They 
consider lesbians are women exclusively by virtue of their biological sex at birth  

 

20 Above n 17, pages 1 and 2. 
21 LGB Alliance Australia, Lesbian Rights Australia, Visible Lesbian Group, Affiliation of Australian Women’s 
Action Alliances, Western Australian Women’s Action Alliance, Queensland Women’s Action Alliance.  
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who are ‘same-sex attracted’, and that same-sex orientation is also a protected 
attribute under the SDA.22 They state that there are many other event and 
advocacy opportunities for transgender women.23 

7.13 LGB Alliance Australia submitted: 

It is very reasonable that lesbians would wish to rebuild a community in order 
to socialise and find partners and friends in a safe, welcoming, in-person space. 
… 

Lesbians are women who are attracted to other women only – i.e. female 
homosexuals. This attraction is experienced on the basis of sex; not on the 
basis of self-declared ‘gender identity’. A biological male, regardless of identity 
or legal status, is still a male, and therefore outside the romantic and sexual 
pool for lesbians. It should not be deemed ‘discriminatory’ or ‘hateful’ to 
recognise this fact. Lesbians should not be discriminated against because they 
do not hold male persons sexually compatible or attractive; this is a form of 
homophobia. … 

7.14 The submissions express concern that the protections against gender identity 
discrimination have threatened the ability of lesbians to gather and organise, 
enjoy a sense of community and hold ‘lesbian-only events’.24 

7.15 Lesbian Rights Australia submitted: 

Being unable to exclude males, heterosexuals and bisexuals from lesbian 
events has resulted in such events being overrun by these far larger 
demographics. … 

Regardless of whatever the Sex Discrimination Act’s purpose is these days, it’s 
actual effect has been to restrict lesbians from gathering, organising, finding 
community and knowing we’re not alone.  

7.16 Some submissions say there is a risk of violence or abuse if events are not 
restricted as requested in the Application.25 LGB Alliance Australia states:  

Women who choose to socialise in a lesbian-only space are making it clear that 
they want to be around other females only, in an intimate environment: a space 
where a woman can seek a sexual partner or be openly affectionate with an 
existing partner. Entering such a space can be a vulnerable, deeply personal 
step for a woman. For some women - particularly those who are newly 'out' or 
who have suffered sexual abuse or domestic violence - it takes great courage to 
enter that environment. When a male knowingly intrudes into that lesbian 

 

22 Women’s Rights Network.  
23 Affiliation of Australian Women’s Action Alliances.  
24 Feminist Legal Clinic, Lesbian Rights Australia, Lesbian Bill of Rights International, IWD Meanjin Brisbane, 
Affiliation of Australian Women’s Action Alliances, Victorian Women’s Guild.  
25 Lesbian Rights Australia, Affiliation of Australian Women’s Action Alliances and LGB Alliance Australia. 
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space, he is behaving aggressively and crossing a clear boundary that women 
have set. In many instances, his behaviour could reasonably be considered an 
act of sexual harassment. 

7.17 The submissions highlight that lesbians in Australia have faced structural and 
entrenched discrimination, both historically and in the present day.26 In 
particular, a number of individual submissions were received from older 
lesbians who describe their experience advocating for lesbian rights in the past, 
their concern over the erosion of ‘women’s based rights‘ in favour of gender 
identity protections, and the need to support younger ‘lesbians born female’. 

7.18 The individual submissions also describe the lack of access to exclusive lesbian 
only spaces in the community compared with what they consider to be the 
ability of other groups such as gay men and transgender persons to meet 
exclusively without discrimination. 

7.19 LGB Alliance Australia submitted: 

The lesbian-only events of past decades enabled women to engage in a rich 
variety of cultural and political activities and to build an extensive, cohesive 
community. But recently, that vibrant Victorian lesbian community has virtually 
vanished. For lesbians who wish to gather nowadays, covert private friendship 
groups are the only option. 

Issues raised in submissions opposing the exemption  

7.20 Many of the submissions opposing the exemption (both from individuals and 
organisations) state that the Lesbian Action Group does not represent the 
majority of lesbians who are supportive of trans lesbians, bisexual and queer 
cisgender women and rights-based inclusion regardless of other intersecting 
identities. These submissions considered the Application to be divisive, seeking 
to create sub-categories of women.27 

7.21 Q+Law submitted: 

It is important to note that lesbians are not a homogenous group. The lesbian 
community as a whole is made up of intersectional experiences and diversities 
including but not limited to race, religion, socioeconomic background and 
gender. Q+Law supports rights-based inclusion and seeks to improve the well-
being of lesbians regardless of other intersecting identities. … 

Q+Law assumes the exemption is sought to allow the applicant to discriminate 
against all people who are not cis-gendered women sexually attracted to only 

 

26 Lesbian Rights Australia and Visible Lesbian Group.  
27 Q+Law, Equality Australia joint submission, Melbourne Bisexual Network, Rainbow Rights Watch. 
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other cis-gendered women. Therefore, the exemption seeks the right to be able 
to differentiate between sub-categories of women. 

Q+Law submits that there are no distinctions between subcategories of women 
in the CEDAW or the [SDA]…Women who have intersex variations and/or are 
transgender are women under both instruments. They are also the subcategory 
of women who experience the most discrimination, exclusion, and 
marginalisation within society… In the interest of preserving the Act’s purpose, 
applications that seek to further discriminate against some sub-categories of 
women should not be granted an exemption. 

7.22 Most of the submissions say that it is not reasonable to make distinctions 
between women based on their cis or trans experience, or among same-sex 
attracted women based on the exclusivity of their same-sex attraction for the 
type of event proposed to be held by the Lesbian Action Group.28 

7.23 The joint submission received from Equality Australia on behalf of 15 
organisations states: 

while we agree that is important and beneficial for lesbians to be able to gather 
as a community to celebrate their culture and discuss issues that affect their 
community, it is not appropriate or necessary to exclude same-sex attracted 
women who are transgender, bisexual and queer in order to do so. 

7.24 The submissions also say that the exemption would further perpetuate 
discrimination against same-sex attracted transgender women, a group that 
experiences high levels of discrimination, harassment and social exclusion.29 

7.25 Some submissions state that it is unclear how the Lesbian Action Group 
proposes to make the distinctions at the proposed event in order to exclude 
persons that are not cisgender lesbians, or exclusively attracted to women. 
These submissions state that it is possible that the organisers may be required 
to interrogate the physical sex characteristics of an attendee or the exclusivity 
of a woman’s sexual attraction to other women as a condition for participation 
in the event. 30   

7.26 Q+Law states: 

LAG has failed to explain how it intends to enforce the exemption. Whether or 
not a lesbian is cisgender, transgender, intersex, or gender nonconforming 
cannot be ascertained based on public physical presentation alone. Women 
who were assigned female at birth have diverse bodies, sex characteristics, 
voices, frames, statures and so on. It is impossible to tell who is 'born female' 

 

28 Q+Law, Equality Australia joint submission. 
29 Equality Australia joint submission, Rainbow Rights Watch. 
30 Q+ Law, Equality Australia joint submission, Rainbow Rights Watch, Victorian Trades Hall Council.  
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and who is not without intrusion on an individual's privacy, bodily integrity, and 
dignity. 

7.27 The joint submission received from Equality Australia states that this may invite 
questions about a person that may involve conduct which could amount to 
sexual or sex-based harassment.  

7.28 Individual submissions also raise the difficulty for transgender partners of 
cisgender lesbians who would also be excluded from attending the proposed 
event. 

7.29 The submissions also identify the broad nature of the exemption applied for 
and point out that the Lesbian Action Group seek a temporary exemption for a 
5-year period to hold further events, however the circumstances and activities
intended to be covered are not specified in detail.

Consideration and Reasons for Preliminary View 

7.30 The Lesbian Action Group seeks an exemption for five years to hold regular 
publicly advertised ‘lesbians born female only events’ starting with a 'Lesbians 
Born Female Only' event to celebrate International Lesbian Day on 15 October 
2023. The Application states that the Lesbian Action Group is seeking to exclude 
from these events 'Heterosexual, Bisexual and Gay males, Heterosexual and 
Bisexual females, Transgender people and Queer plus people.' 

7.31 It appears that restricting access to a public event to celebrate International 
Lesbian Day (and similar public events in the future) in the manner proposed by 
the Lesbian Action Group would amount to unlawful discrimination under the 
SDA on the ground of at least sexual orientation and gender identity in the 
provision of goods and services (s 22 SDA). The permanent exemptions to the 
SDA do not appear to apply to these circumstances.  

7.32 The Commission does note, however, that the s 39 exemption for voluntary 
bodies in the SDA would likely permit the Lesbian Action Group to discriminate 
in connection with the provision of benefits, facilities or services to its own 
members. That is, the Lesbian Action Group would likely not be prohibited by 
the SDA from holding events for members of its group. The Lesbian Action 
Group would also not be prohibited by the SDA from holding events in private, 
as the SDA only regulates discrimination in certain areas of public life. 

7.33 The Commission has considered the applicant’s reasons for seeking the 
exemption. The Commission has considered the submissions received both for 
and against the grant of this exemption. This is a complex issue where opinions 
are divided.  
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7.34 The Commission acknowledges that lesbians in Australia have faced structural 
and entrenched discrimination, both historically and in the present day.31  The 
Commission agrees that it may be important and beneficial for lesbians to 
gather together as a community to celebrate their culture and discuss issues of 
special relevance to their community.   

7.35 The Commission recognises that many of the submissions in support of the 
Application seek to preserve spaces for lesbian women based on biological sex 
at birth, and these submissions express concern that the protections against 
gender identity discrimination have threatened their ability to do so. 

7.36 However, as set out above, the Commission considers that temporary 
exemptions should not be granted lightly. The grant of an exemption has the 
effect of taking relevant conduct out of the SDA's prohibitions and denying 
redress to a person who is affected by that conduct for the period covered by 
the exemption. The effect of granting a temporary exemption is to qualify the 
norms of conduct that the SDA seeks to establish. 

7.37 In exercising its statutory discretion, the Commission must have regard to the 
circumstances of each individual case and balance the relevant factors. Given 
the significant legal consequences for potential complainants, the Commission 
must be satisfied that an exemption is appropriate and reasonable, and 
persuasive evidence is needed to justify the exemption. 

7.38 The Commission has considered the nature of the exemption sought in this 
Application. The Lesbian Action Group seeks an exemption to hold an event to 
celebrate International Lesbian Day but to exclude same-sex attracted women 
who are transgender, bisexual and queer for whom that celebration may be 
particularly significant. The Application sets out a range of reasons for seeking 
an exemption including: 

• ‘to participate in and listen to lesbian concerts, play and sing our Lesbian 
music, organise and attend workshops on a plethora of pertinent topics, 
talk with each other, exchange views, opinions, personal stories, laugh 
together and dance’ 

• not wanting or not being able to discuss personal health-related issues in 
front of people who are not lesbians born female or share personal 
stories about domestic violence 

• to ‘meet freely and without being abused for wanting to do so’. 

7.39 These reasons suggest that the event is intended to be a community social 
event, involving singing, dancing, celebrations and the discussion of ideas. It 

 

31 Lesbian Rights Australia and Visible Lesbian Group.  
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aims to build a sense of pride, recognition and wellbeing amongst the 
community. 
 

7.40 The Commission notes that some submissions in favour of the exemption refer 
to the risk of violence or harassment if the event is not restricted as requested 
in the Application. These submissions were not supported by compelling 
evidence. The risk of violence or harassment was not part of the Application 
made by the Lesbian Action Group although reference was made to 
discrimination experienced by lesbians who publicly speak out, and the need to 
meet with each other to discuss matters of importance for their own well-being, 
including only wanting to share personal stories about health issues or 
domestic violence between lesbians born female. 
 

7.41 The Commission is not persuaded it is appropriate and reasonable to: 

• make distinctions between women based on their cisgender or 
transgender experience, or among same-sex attracted women based on 
the exclusivity of their same-sex attraction at an event of this kind, or 

• exclude same-sex attracted women who are transgender, bisexual and 
queer from an event of this kind. 

7.42 The Commission notes that the grant of this exemption may lead to the further 
exclusion of and discrimination against same-sex attracted transgender 
women. Transgender women are a group who have and continue to experience 
discrimination, harassment and social exclusion.32 
 

7.43 The Application does not describe how the Lesbian Action Group proposes to 
make distinctions to limit the event, and any future events, to ‘lesbians born 
female’. Limiting participation in the manner proposed may involve questions 
about an attendee’s physical sex characteristics or the exclusivity of their same-
sex attraction, which could reasonably be expected to intrude on an individual’s 
privacy and, in some cases, has the potential to amount to sexual or sex-based 
harassment. 
 

7.44 The exemption is sought for a period of five years to permit the Lesbian Action 
Group to hold a ‘Lesbians Born Female Only’ event to celebrate International 
Lesbian Day on 15 October 2023, and to hold similar events restricted to 
‘lesbians born female’ in the future. The circumstances of these future events 
intended to be covered by the exemption are not specified in detail. 
 

 

32 Equality Australia joint submission, Rainbow Rights Watch, Melbourne Bisexual Network.  
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7.45 The Commission does not consider it reasonable to grant a five-year exemption 
in such broad terms without details of the events and the opportunity for 
submissions from interested parties to engage with the question of whether it 
is reasonable in the circumstances to discriminate on the basis of sexual 
orientation and gender identity at these events. 
 

7.46 On balance, for the reasons outlined above, the Commission’s preliminary view 
is that it is not persuaded that it is appropriate and reasonable to grant the 
exemption to the Lesbian Action Group. 

 
 
Signed by the President, Emeritus Professor Rosalind Croucher AM on behalf of the 
Commission.  
 
25 September 2023  
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SCHEDULE ONE 

The Lesbian Action Group is comprised of eight members: 

Jean Taylor 
Carole Ann 
Nicole Mowbray 
Sarah Yeomans 
Jeanette Carrison 
Elizabeth Matthews 
Elizabeth Smith 
Celia Sexton 
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SCHEDULE TWO 

SUBMISSIONS RECEIVED 

The Commission received submissions from the following organisations: 

• Affiliation of Australian Women’s Action Alliances (AAWAA)
• Aleph Melbourne
• Antypical Hair & Gallery
• Equal Opportunity Tasmania
• Euphoria Social
• Fair Game Australia
• Feminist Legal Clinic
• IWD Meanjin
• Lesbian Bill of Rights International
• Lesbian Rights Australia
• LGB Alliance Australia
• LGB Tasmania
• Victorian Commissioner for LGBTIQ+ Communities
• Mamma Chen’s
• Melbourne Bisexual Network
• Q+Law
• Queensland Women’s Action Alliance
• Rainbow Rights Watch
• Renters and Housing Union (RAHU)
• Scottish Lesbians
• Triple Bi-Pass
• Victorian Pride Centre
• Victorian Women’s Guild
• VISIBLE Lesbian Group
• Vixen
• Victorian Trades Hall Council
• Western Australian Women’s Action Alliance
• Women’s Rights Network Australia

The Commission received a joint submission from: 

• Australian GLBTIQ Multicultural Council (AGMC)
• Drummond Street Services
• Dykes on Bikes Melbourne
• Equality Australia
• Human Rights Law Centre
• LGBTI Legal Service Inc
• Melbourne Bisexual Network
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• Midsumma
• Parents of Gender Diverse Children
• Rainbow Community Angels
• Switchboard
• Trans Justice Project
• Transcend Australia
• Transgender Victoria
• Zoe Belle Gender Collective

Copies of all submissions (except where consent was not obtained) are available on 
the Commission website at: https://humanrights.gov.au/our-work/legal/exemption-
applications-under-sex-discrimination-act-1984-cth 
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2. Raising the boys, I was parenting on my own. I would seek out the company

of other women for support. For example, I was in playgroup with other

mothers, mothers’ groups and visited toy libraries to seek out the company of

other mothers.

3. In my experience, in these female spaces the women were warm, accepting,

and encouraging. In my experience, other women understand women and if

women are upset and they will comfort you. Having an arm put around you by

another woman is very different from when a man does it: I feel safe and

supported.

4. In my experience, the connection with other women who are mothers is

unique to females: men do not give birth. In my experience, my connection

with other women is something I have never had with men. For me,

connecting with other women is like being in an enclave where people from a

unique culture gather. I feel comfortable and accepted when I am with

women.

5. When I was younger, I would very often receive unwelcome sexual advances

from men. One example, I was on the preschool committee, and various men

would say things like “If you weren’t with so-and-so, I’d be with you”, They

would say this even though I had absolutely no interest and had shown

absolutely no interest.

6. My second husband raped me. Following that experience, I completely

retreated from public life. I sought out female only spaces to recover from the

trauma of the rape. I need male-free spaces because I find males

intimidating. I do not trust men.

7. In my experience, males will talk over women which stops me participating. In

a women’s only group, I feel I can speak, but when a male is present, I am so

nervous.

8. I am frightened of men. For example, I sew for people. That is one way I try to

stay connected. I have had a few men come to me to do sewing. One of them

was creepy. I was so panicked I rang my son to come and check on me.

9. Another example, when I have meals on wheels delivered, and I want the

delivery person to be a woman because I live alone. In my mind, I feel it is

less likely another woman would tell anyone I live alone, and a woman will not

...
Witness
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from the women who use the private groups because we have led them to 

believe that they these digital spaces are female only.    

11. I am familiar with the Giggle App and the process by which it sought to create

a female only space, that is, relying on AI to determine the sex of a person

based the assessment of a real-time “selfie” and then human eyes assessing

the selfie following admission. I am also aware that fingerprints between males

and females are different and implementing an AI fingerprint assessment

technology would provide an additional layer of privacy to the users of

Maternity Choices private forums.  Maternity Choices would welcome

implementing such a model if it were to be available and affordable to ensure

the privacy and dignity of its membership.

Affirmed by the deponent 

On 22 October 2023 
Before me: 

) 
) 
) 
) 
) 

Signature of deponent 

Signature of witness 

Katherine Deves 
Lawyer 

***This affidavit was signed and affirmed by the deponent by audio 
visual link.  
***I used a scanned or electronic copy of the affidavit and not the 
original in completing the jurat requirements. 
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2. I joined the Giggle App about three years ago, before the pandemic. I wanted to

join the App because I knew it was a female-only mobile application. My job in IT

is dominated by men and I wanted to be friends with other women. Since I was

very young, from about 12 years old, my education, and later my career, were in

a very male-dominated industry. While using the App, I met a few women and

made female friends with whom I am still in contact.

3. I have had a bad experience with men online. I have received a lot of unsolicited

male attention. I have been sent a lot of "dick pies" and had men harass me

sexually online. I have been insulted and abused by men online.

4. I joined Giggle because it was an App created for women. I enjoyed using it. I

became a regular User accessing the App on frequent basis as I enjoy the

experience of being with other women discussing various issues. I interacted with

other Users on the App, I would publish posts and they would comment, or the

other way around.

5. I loved being able to chat to women only. I could post a picture in the knowledge

that men would not privately message me after. When it is a women only

environment I feel like I can be more of myself than when there are men present.

6. I never needed to report other Users as my experience was very good. I did not

see women insulting other women, it was a very peaceful experience. This was

important to me because I have not seen this on any other social platform.

Affirmed by the deponent 
Removed pursuant to Order of Bromwich J 
on 9 April 2024
On 22 October 2023 
Before me: 

Signature of witness 

Katherine Deves 
Lawyer 

) 
)

� 

) 
Signature of deponent 

***This affidavit was affirmed by the deponent by audio visual link. 

***I used a scanned or electronic copy of the affidavit and not the original 

in completing the jurat requirements. 

271



NOTICE OF FILING  
 

Details of Filing 

 
Document Lodged: Affidavit - Form 59 - Rule 29.02(1) 

Court of Filing FEDERAL COURT OF AUSTRALIA (FCA) 

Date of Lodgment: 23/10/2023 7:21:48 PM AEDT 

Date Accepted for Filing: 23/10/2023 7:21:56 PM AEDT 

File Number: NSD1148/2022 

File Title: ROXANNE TICKLE v GIGGLE FOR GIRLS PTY LTD ACN 632 152 017 & 
ANOR 

Registry: NEW SOUTH WALES REGISTRY - FEDERAL COURT OF AUSTRALIA 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
     Registrar 
 

Important Information 

 
This Notice has been inserted as the first page of the document which has been accepted for electronic filing. It is 
now taken to be part of that document for the purposes of the proceeding in the Court and contains important 
information for all parties to that proceeding. It must be included in the document served on each of those 
parties.  
 
The date of the filing of the document is determined pursuant to the Court’s Rules. 

 

272



273



274



275



276



277



278



NOTICE OF FILING  
 

Details of Filing 

 
Document Lodged: Affidavit - Form 59 - Rule 29.02(1) 

Court of Filing FEDERAL COURT OF AUSTRALIA (FCA) 

Date of Lodgment: 23/10/2023 11:13:49 PM AEDT 

Date Accepted for Filing: 23/10/2023 11:13:55 PM AEDT 

File Number: NSD1148/2022 

File Title: ROXANNE TICKLE v GIGGLE FOR GIRLS PTY LTD ACN 632 152 017 & 
ANOR 

Registry: NEW SOUTH WALES REGISTRY - FEDERAL COURT OF AUSTRALIA 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
     Registrar 
 

Important Information 

 
This Notice has been inserted as the first page of the document which has been accepted for electronic filing. It is 
now taken to be part of that document for the purposes of the proceeding in the Court and contains important 
information for all parties to that proceeding. It must be included in the document served on each of those 
parties.  
 
The date of the filing of the document is determined pursuant to the Court’s Rules. 

 

279



280



281



 3 

8. On this platform, I found the conversations to be relevant and the users

supportive. For the first time, I felt a genuine sense of security and belonging

in a digital space, devoid of the apprehensions associated with male

interactions.

9. My experience on Giggle significantly diminished the anxiety I previously

experienced associated with online interactions. The platform provided an

avenue for open communication, free from the apprehension of unsolicited

attention or judgment from male users. The Giggle app mirrored the comfort

of in-person women's groups, while also offering the unique advantage of

connecting with women from various locations because I could freely talk

personal issues such as dating or private topics (including embarrassing

female health concerns) without being judged or being worried about being

judged.

Sworn by the deponent 
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Signature of deponent 
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Lawyer 
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"CW2" 

EXPERT REPORT OF COLIN WRIGHT, PHD 

I, Colin Wright, PhD, hereby declare and state as follows: 
 
 

1. I am over 18 years of age, of sound mind, and in all respects competent to 

testify. 

 
2. I have been retained by the legal representatives for Respondents as an expert 

in connection with the litigation Roxanne Tickle v Giggle for girls Pty Ltd & Anor, 

NSD1148 of 2022. The opinions expressed herein are my own and do not 

express the views or opinions of my employer. 

 
3. I have actual knowledge of the matters stated herein. If called to testify in this 

matter, I would testify truthfully and based on my expert opinion. 

 
4. I confirm that in preparing my report I had read the obligations under Rule 23.12 

of the Federal Court Rules 2011 (Cth) in the expert evidence practice note in 

GPN/EXPT (Expert Code) and that I agreed to be bound by the requirements of 

the rules. 

 
5. I further declare that I have made all inquiries that I believe are desirable and 

appropriate (save for any matters identified explicitly in the report), and that no 

matters of significance which I regard as relevant have, to my knowledge, have 

been withheld from the Court. The opinions I have expressed in my report are 

independent and impartial and are based wholly or substantially on my 

specialised knowledge arising from my training, study, and/or experience. I 

understand my duty to the Court, and I have compiled with this duty and will 

continue to do so. 
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BACKGROUND AND QUALIFICATIONS 

 
I earned my Bachelor of Science (BS) degree in Evolution, Ecology, and Biodiversity 

from the University of California, Davis, in 2012. I later obtained my PhD in Evolution, 

Ecology, and Marine Biology from the University of California, Santa Barbara, in 2018. 

Following this, I served as an Eberly Research Postdoctoral Fellow at The Pennsylvania 

State University. 

 
I have been honored with an NSF Graduate Research Fellowship, the Charles A Starke 

Graduate Fellowship Award for my exceptional academic and research achievements, 

and the Mary P. Edmonds Award for publishing outstanding research. I have secured 

numerous research grants, and have lectured extensively across the United States and 

internationally about my research and the biology of sex. To date, I have published 28 

peer-reviewed scientific articles on animal behavior and the biology of sex. 

As an evolutionary behavioral ecologist, I've undergone comprehensive training in the 

core principles that dictate behavior across the animal kingdom. Among these 

principles, the most prominent and consistent is related to an individual's sex, namely, 

whether they are male or female. My depth of knowledge in evolutionary biology and 

biodiversity provides me with a profound understanding and broad view of the universal 

defining features of males and females throughout the plant and animal kingdoms. 

In drafting this report, I've drawn upon my education, training, years of research, and 

the research published on the biology of sex by eminent global experts in this particular 

field. The sources I've referenced are authoritative and come from peer-reviewed 

scientific publications. A detailed bibliography is attached. 

Furthermore, I have thoroughly reviewed, understood, and adhered to the Harmonised 

Expert Witness Code of Conduct. All opinions I present are founded either wholly or 

predominantly on the specialized knowledge I've gained from my training, studies, or 

experience. 

 
I have been asked to review the case filings submitted in this case and provide expert 

opinion on the subsequent questions: 

 
1. What is biological sex? 
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2. How many biological sexes are there? 

 
 

3. What is a biological male? 
 
 

4. What is a biological female? 
 
 

5. What is intersex? 
 
 

6. Is biological sex on a spectrum? 
 
 

7. What are primary biological sex characteristics? 
 
 

8. What are secondary biological sex characteristics? 
 
 

9. Is there a relationship between primary biological sex characteristics and 

biological sex? If so, what is it? If not, why not? 

 
10. Is there a relationship between secondary biological sex characteristics and 

biological sex? If so, what is it? If not, why not? 

 
11. Can humans change biological sex? 

 
 

12. What is cross-sex hormonal treatment? 
 
 

13. What effect does cross sex hormonal treatment have on a person's: 
 
 

a) sex? 
 
 

b) primary biological sex characteristics? 
 
 

c) secondary biological sex characteristics? 
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"Biological sex" refers to the sex of an individual. The sexes-male and female- 

represent the two distinct reproductive roles in anisogamous species. 

 
2. How many biological sexes are there? 

 
 

Because there are only two types of sex cells in anisogamous species-sperm and 

ovum-there are only two sexes. This discrete division between sperm and ovum forms 

the crux of biologists' reference to sex as a "binary." 

 
3. What is a biological male? 

 
 

Males are defined in biology as the sex that produces numerous small gametes, or 

sperm (Parker, 2011). We categorize an individual organism as male based on whether 

he can or is expected to produce sperm based on his primary sexual anatomy (i.e., 

gonads). 

 
4. What is a biological female? 

 
 

Females are defined as the sex that yields fewer but larger gametes, or ova (Parker, 

2011). We categorize an individual organism as female based on whether she can or is 

expected to produce ova based on her primary sexual anatomy (i.e., gonads). 

 
5. What is intersex? 

 
 

The term "intersex" is an umbrella term for developmental conditions in which an 

individual's primary sex organs (i.e., gonads) do not match their external phenotype, or 

in which an individual's sex is not clear based on the appearance of their genitals (Sax, 

2002). Individuals with intersex conditions are not a third or intermediate sex because 

these conditions do not result in primary sex organs that produce a unique third type of 

gamete. 

 
6. Is biological sex on a spectrum? 
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It is increasingly common to hear the claim that sex should be viewed as a "spectrum" 

(Ainsworth, 2015). Proponents of this view give at least three reasons for this belief, yet 

all are based on misconceptions about the fundamental and universal properties that 

define males and females across the plant and animal kingdoms-having the function of 

producing sperm or ova, respectively. 

 
The first misconception is rooted in the fact that some humans have sex chromosome 

compositions other than XX and XY, which are the typical configurations of human 

females and males, respectively. Cases where a person might have an extra or missing 

X or Y chromosome, as seen in conditions like Klinefelter (XXY) and Turner (XO) 

syndrome, among others, are called sex chromosome aneuploidies. However, 

chromosomal combinations beyond the typical XX and XY do not denote additional 

sexes beyond male and female. Instead, they signify chromosomal variations within the 

two sexes, because people with these conditions only ever produce either sperm or 

ova. 

 
This misconception is a result of terminological confusion relating to how sex is 

"determined" versus how it is "defined" for an individual. In developmental biology, "sex 

determination" is a precise term that describes the process by which specific genes 

initiate and guide sex development (Bachtrog, 2014). Mammals, including humans, 

exhibit "chromosomal sex determination." Here, certain genes on chromosomes direct 

the development of males and females. The Y chromosome is deemed "sex 

determining" because it typically contains the SRY gene that initiates male development 

(Goodfellow & Lovell-Badge, 1993). Without it, a female develops. However, in very rare 

cases, an SRY gene can migrate to an X chromosome, leading to an XX male (Ergun- 

Longmire et al., 2005). 

 
This mechanism differs from sex-determining methods in other organisms that don't 

depend on chromosomes. An example is the "temperature-dependent sex 

determination" found in many reptiles (Crews et al., 1994). Here, an egg's incubation 

temperature dictates male or female development. For the alligator species A. 

mississippiensis, eggs incubated at higher temperatures (>34°C) yield males, while 

those at lower temperatures (<30°C) result in females (Lang & Andrews, 1994). 
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Other mechanisms for determining sex include environmental and social influences. For 

instance, the green spoon worm (Bonellia viridis) begins its life sexually undifferentiated. 

It will develop into a male if the larva encounters female chemical cues; otherwise, it 

becomes a female (Berec et al., 2005). Clownfish, on the other hand, initially emerge as 

males but undergo an irreversible change to females once they ascend to the pinnacle 

of their dominance hierarchy to gain access to an anemone (Casas et al., 2016). 

 
These examples illustrate that sex determination mechanisms are incredibly varied. Yet, 

it's crucial to note that although an individual's sex across a diverse array of species can 

be mechanistically "determined" in numerous ways through development, it is always 

defined the same way: by the type of gamete he or she has the function of producing. 

 
The second misconception leading people to believe sex is a spectrum relates to the 

existence of intersex conditions, where individuals exhibit genital morphology that 

appears neither typically male nor female. This argument posits that there can't be only 

two sexes if some people have genitals that don't clearly align with typical males or 

females. This perspective is often reinforced with visuals that plot intersex conditions 

along a continuum ranging from "typical female" to "typical male," such as the one in the 

2017 Scientific American article titled "Visualizing Sex As a Spectrum" (Montanez, 

2017). 

 
However, the existence of intersex conditions does not entail that sex is a spectrum 

because people with these conditions do not have anatomy that can or would produce a 

novel or intermediate type of gamete in addition to sperm and ova. 

 
The third misconception offered in defense of the sex-spectrum model centers around 

"secondary sex characteristics," which refer to the sex-related anatomies that 

differentiate during puberty (Paciulli & Cromer, 2022), such as enlarged breasts and 

wider hips in females; and facial hair, deeper voices, more musculature, and broader 

shoulders in males. Because the distribution of these secondary sex characteristics can 

overlap between males and females, it is argued we should therefore view biological 

sex as a continuum. 
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scrotum, prostate, as well as the ducts and glands that transport and sustain the 

gametes. In female mammals, these include the uterus, cervix, vagina, fallopian tubes, 

and external genitalia such as labia and the clitoris. 

 
8. What are secondary biological sex characteristics? 

 
 

"Secondary sex characteristics" refer to the sex-related anatomies that differentiate 

during puberty, such as enlarged breasts and wider hips in females, and facial hair, 

deeper voices, more musculature, and broader shoulders in males. These traits are 

called "secondary" because they are related to an individual's sex but do not in any way 

define it. Secondary sex characteristics develop as a consequence of one's sex via 

differences in the hormonal milieu produced during puberty by either male testes or 

female ovaries (Paciulli & Cromer, 2022). Changing the appearance of one's secondary 

sex characteristics does not in any way change an individual's sex. 

 
9. Is there a relationship between primary biological sex characteristics and 
biological sex? If so, what is it? If not, why not? 

 
Yes. The primary sex organs that an individual has developed define their biological 

sex, because these are the organs that have the function of producing gametes. 

Individuals who have developed testes are male because testes have the function of 

producing small gametes (i.e., sperm), and individuals who have developed ovaries are 

female because ovaries have the function of producing large gametes (i.e., ova). 

 
10. Is there a relationship between secondary biological sex characteristics and 

biological sex? If so, what is it? If not, why not? 

 
Yes. As stated previously, secondary sex characteristics begin developing during 

puberty via differences in the hormonal milieu produced during puberty by either male 

testes or female ovaries. The relationship between one's biological sex and one's 

secondary sex characteristics is therefore one of cause and effect. A surge in 

testosterone produced by testes in males causes male-typical secondary sex 

characteristics to develop, such as facial hair, deeper voices, and more overall muscle 

and upper-body strength. A surge in estrogen produced by ovaries in females causes 
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female-typical secondary sex characteristics to develop, such as breasts, widened hips, 

and fat distributed more on the thighs and buttocks. 

 
While it is true that certain conditions can cause males and females to develop some 

secondary sex characteristics that are more typical of the opposite sex, such as 

Klinefelter syndrome in males and polycystic ovary syndrome (PCOS) in females, these 

are exceptional cases that do not negate the tight causal link between an individual's 

sex and their secondary sexual characteristics. 

 
11. Can humans change biological sex? 

 
 

No. While there are many examples of organisms changing sex in nature, humans are 

not one of them. Clownfish, for example, start out life as males but undergo an 

irreversible change to become females once they ascend to the pinnacle of their 

dominance hierarchy to gain access to an anemone (Casas et al., 2016). In the 

humphead wrasse (Cheilinus undulatus), the opposite happens-they start out as 

female and a subset later change to male (Sadovy et al., 2003). 

 
A revealing question to ask here is: how do we know that these species are able to 

change sex? We know because their primary sex organs undergo irreversible changes 

that cause them to stop producing one type of gamete and start producing the other. 

 
Humans cannot change their sex because it is impossible to turn testes into ovaries or 

vice versa. Humans, like all mammals, are what's called a "dioecious" species, which 

means that we have distinct unisexual individuals, each producing either male or female 

gametes. Our primary and secondary sex organs develop in utero, and do not change 

throughout our life. Modifying one's secondary sex characteristics through hormones 

and/or surgery cannot change one's sex, as they do not factor into the definition of what 

it means to be male or female, which is rooted in the type of gamete an individual can or 

would produce. Such changes are purely cosmetic. 

 
12. What is cross-sex hormonal treatment? 
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Cross-sex hormonal treatment is when males are given high doses of estrogen to mimic 

the hormone profile typical of females, or females are given high doses of testosterone 

to mimic the hormone profile typical of males. In the context of gender medicine, this is 

done to cause a person's body to begin developing the secondary sex characteristics 

typical of the opposite sex. 

 
13. What effect does cross sex hormonal treatment have on a person's: 

 
 

a. sex? 
 
 

The changes caused by taking cross-sex hormones are purely cosmetic and have no 

effect on one's biological sex. 

 
b. primary biological sex characteristics? 

 
 

Males who take exogenous estrogen experience impaired spermatogenesis (sperm 

production) and testicular atrophy. These effects are potentially reversible should one 

discontinue cross-sex hormone treatment, but the extent is unknown (Unger, 2016; 

Cheng et al., 2019). 

 
Females who take exogenous testosterone experience suppressed ovulation 

(amenorrhea) and altered ovarian histology (Bailie et al., 2023). 

 
c. secondary biological sex characteristics? 

 
 

Males who take exogenous estrogen will begin developing the secondary sex 

characteristics typical of females. These include breast development, increased body fat 

in a more female-typical distribution, and slowed growth of body and facial hair. The 

extent of these changes and the time interval for maximum change varies across 

patients and may take up to 18 to 24 months to occur. Simultaneous use of puberty 

blocking drugs can aid in achieving maximum change. 
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Females who take exogenous testosterone will begin developing the secondary sex 

characteristics typical of males. Initial changes include increased facial and body hair, 

skin changes and increased acne, changes in fat distribution and increases in muscle 

mass, and increased libido (Giltay & Gooren, 2000; Wierckx et al., 2012). Later effects 

include a deepening voice, atrophy of the vaginal epithelium, and increased clitoral size. 

Male pattern hair loss also can occur over time as a result of androgenic interaction with 

pilosebaceous units in the skin (lrwig, 2017). 

 
14. What effect does the removal of reproductive organs have on a person's: 

 
 

a. sex? 
 

The removal of reproductive organs does not change an individual's sex, as their 

reproductive phenotype has already manifested and was observed and recorded at 

birth. To offer an analogy, removing a person's reproductive organs doesn't change 

their sex any more than removing a tiger's stripes changes its species. 

 
b. primary biological sex characteristics? 

 
 

Presumably, if one's reproductive organs are removed then they will no longer be 

present to undergo any changes. 

 
c. secondary biological sex characteristics? 

 
 

The removal of one's reproductive organs does not have any direct effect on a person's 

secondary sex characteristics because they have already developed. 

 
15. How do human beings recognise biological sex in other humans? 

 
 

When a human is born, their sex is recorded by observing the infant's external genitalia. 

While external genitalia is not the defining characteristic of males and females, they 

serve as a reliable proxy for underlying gonad type. Over 99.98% of humans can be 

accurately classified as male or female at birth, while only 0.018% have intersex 
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conditions that cause them to appear sexually ambiguous at birth (Sax, 2002). 

Subsequent observations can often clarify gonad type and, consequently, their sex. 

 
In everyday life, however, we do not see people's genitals before coming to conclusions 

about their sex. Accurately identifying a person's sex has been crucial throughout our 

evolutionary history, both for finding potential mates and assessing possible threats. 

Humans have evolved the ability to very accurately predict the sex of an individual by 

facial features. Many sexually dimorphic features in faces that emerge as a result of 

increased hormone levels during puberty underpin our ability to classify people by sex: 

the brows, eyes, the whole jaw, the chin, the nose, and the mouth (Brown & Perrett, 

1993; Burton, Bruce, & Dench, 1993; Chronicle et al., 1995). The spatial relationships 

among these features also play a role in sex classification (Brown & Perrett, 1993). 

Many studies suggest that individuals can correctly identify a person's sex over 95% of 

the time, with some reporting accuracy rates exceeding 99%. 

 
16. Are there sex-based differences between the way in which humans recognise 
biological sex in other humans? If so, why? 

 
There are currently no known sex differences in how human males and females process 

and predict a person's sex based on their facial morphology. However, both males and 

females exhibit the ability to more accurately identify male faces than female faces 

(Gonzalez-Alvarez & Sos-Pena, 2022). 

 
17. Based on your specialised knowledge, in your opinion is there a scientific 
explanation as to why Sally Grover determined that the image (below) the 
Applicant uploaded at onboarding to the App was an image depicting a male 
person 

 
Based on my knowledge of human sexual dimorphism, influenced by the distinct 

hormonal environments produced by the testes in males and ovaries in females, it's 

clear why Sally Grover concluded that the image of the Applicant uploaded to the 

onboarding App appeared male. 
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Although there is no singular "male-defining" trait in the image, a combination of 

features exhibit predictable effects of male-typical virilization. These traits include a 

larger nose, a pronounced brow ridge, a broad and square-shaped jaw, thinner lips, a 

raised nasal bridge, and smaller deep-set eyes (Bruce, 1993; Tanikawa, 2016). In fact, 

studies indicate that humans are able to accurately predict the male sex 79% of the time 

from a frontal view of the nose (Chronicle et al., 1995). Collectively, these traits make it 

highly likely that the Applicant's sex is male. 
 
 
 

 

 

Colin Wright 

 

23 October 2023 
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