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Dear Ms Joyce  

Australian Competition & Consumer Commission v Qantas Airways Limited (ACN 009 661 901) 

Federal Court Proceedings VID 685/2023 

1 We refer to your letter dated 17 November 2023 seeking particulars of our client’s Concise 
Response (Particulars Request).  

2 Qantas rejects the assertion that the Concise Response is deficient.  

3 The ACCC chose to proceed by way of concise statement. A corollary of that choice was that 

Qantas, in responding by way of concise response, was not required to comply with the 

pleading requirements of Division 16 of the Federal Court Rules 2011 (Cth) (Rules). That 

includes the requirement to specifically admit or deny every allegation of fact in the pleading 

(see r 16.07).  

4 The Concise Response nevertheless engages with and responds to the substance of each of 

the allegations in the ACCC’s Concise Statement.  

5 Qantas also rejects the notion that the Concise Response is vague and unspecific in relation 

to facts, matters and circumstances on which Qantas relies in support of its defence. Again, 

the Concise Response must be understood as a document “in brief narrative form” which is 
responding to allegations in a Concise Statement that are not framed with the specificity or 

particularity required of a statement of claim (see, eg, Allianz Australia Insurance Ltd v Delor 

Vue Apartments CTS 39788 (2021) 287 FCR 388 at 416 [140], 418 – 419 [149], [151]). 

6 Although the Concise Response clearly identifies and articulates Qantas’ defence of the 
ACCC’s allegations, we have endeavoured to engage constructively with the Particulars 

Request where possible.  
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7 We address each request in turn, adopting (in the sub-headings) the paragraph numbering in 

the Particulars Request and, in parenthesis, the Concise Response paragraph(s) the subject 

of the request. 

Paragraph 5 (Concise Response paragraphs 3, 11 and 22) 

8 The rights are set out in Qantas’ Conditions of Carriage (which form part of each consumer’s 
contract with Qantas) (Conditions of Carriage), and relevantly included, for the duration of 

the Relevant Period:  

(a) flights for the consumer and the consumer’s Baggage Allowance from the airport at 
the place of departure specified on the consumer’s ticket to the airport at the place of 
destination specified on the consumer’s ticket (cl 5.1); 

(b) if, due to Events Within [Qantas’] Control (as defined), Qantas made a change that 
significantly impacted the consumer and their travel plans, such as a flight 

cancellation, Qantas would: 

(i) rebook the consumer on the next available flight (or combination of flights) 

on its services to the consumer’s booked destination at no additional cost 

to the consumer (including reasonable meal/refreshment or 

accommodation costs); 

(ii) alternatively, at the consumer’s option, refund the applicable fare 

(cl 9.1(c)); 

(c) if Qantas ceased to operate on a route and as a result cancelled a flight, Qantas would: 

(i) offer the consumer a seat on the next available flight on its services for an 

alternative route to the same destination (if available) and where a 

connection was arranged by Qantas, a seat on the next available 

connecting flight; 

(ii) alternatively, at the consumer’s option, refund the applicable fare (cl 9.1(d); 

(d) where Qantas made a change that significantly impacted the consumer and their travel 

plans due to an Event Beyond [Qantas’] Control (as defined), Qantas would: 

(i) use reasonable endeavours to rebook the consumer on the next available 

flight on its services at no additional cost to the consumer; 

(ii) alternatively, if Qantas was unable to rebook the consumer on services 

acceptable to the consumer, refund the applicable fare (cl 9.2); 

(e) refund of the applicable fare in the circumstances specified in cl 13.1 upon the 

consumer making a request as set out in cl 13.2. 

9 As to the request for the facts, matters and circumstances referred to in paragraph 5(b) of the 

Particulars Request, this is a request for particulars of a legal conclusion and is not a proper 

request for particulars. That said, Qantas refers to the definition of “services” in section 2 of 

the Australian Consumer Law (ACL). 

Paragraphs 6 - 8 (Concise Response paragraphs 3, 5, 8 and 9) 

10 Qantas responds collectively to paragraphs 6 – 8 of the Particulars Request. Qantas provides 

its response by way of the following: 

(a) Annexure 1 sets out non-exhaustive examples of the pre-contractual disclosures 

Qantas made to its consumers to the effect that flight times and schedules are not 
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guaranteed and/or do not form part of any contract between Qantas and consumers 

(Flight Time Statements) during the Relevant Period in the course of the consumer: 

(i) booking on the Qantas.com website (either through the desktop or mobile 

versions) and through the Qantas mobile application (Booking Flow);  

(ii) booking using their Flight Credits on Qantas’ credit booking portal (either 

through the desktop or mobile versions) (Credit Portal Booking Flow); 

and 

(iii) navigating various pages on the Qantas.com website.  

Further particulars may be provided after evidence and/or discovery. 

(b) Annexure 2 is a compilation of relevant pre-contractual Flight Time Statements from 

the Booking Flow, Credit Portal Booking Flow and pages from Qantas’ website (as 
referenced in Annexure 1). These are provided by way of example only and are not 

intended to be exhaustive.  

(c) With respect to contractual terms, as stated in paragraph 8 of this letter, the 

Conditions of Carriage form part of each consumer’s contract with Qantas. In 

addition to the hyperlinks to the Conditions of Carriage that consumers encounter 

through the Booking Flow and Credit Portal Booking Flow, the Conditions of Carriage 

are accessible on the Qantas website and available for consumers to access at any 

point of their engagement process with Qantas (whether prior to, at the time of, or 

after they have made a booking).  

(d) Clauses 5.2 and 9.1(a) of the Conditions of Carriage applicable during the Relevant 

Period stated the following: 

“We will use our reasonable endeavours to operate in accordance with our published 

schedules. However, we do not guarantee the flight times and they do not form part 

of your contract of carriage with us.” 

Paragraphs 9 and 10 (Concise Statement paragraphs 6(a) and 6(b)) 

11 As noted above, Division 16 of the Rules does not apply to concise statements. As a result, 

Qantas was not required to specifically admit or deny each allegation of fact in the Concise 

Statement (cf. r 16.07(1)) and the absence of a specific denial in the Concise Response does 

not deem the allegation admitted (cf. r 16.07(2)).  

12 Therefore, the ACCC should not treat as admitted any allegation in the Concise Statement 

which is not specifically denied in the Concise Response.  

13 Although it is under no obligation to provide the particulars requested, in order to constructively 

engage with the ACCC’s request, Qantas confirms that in respect of the Cancelled Flights (as 

that term is defined in the Concise Statement): 

(a) the particulars of paragraphs 6(a) and 6(b) of the Concise Statement provided by the 

ACCC on 22 September 2023 (Attachment 1) were obtained from the Consolidated 

Revised Annexure A spreadsheet provided by Qantas to the ACCC on 28 July 2023 

(Annexure A spreadsheet);  

(b) the Attachment 1 data with respect to paragraph 6(a) of the Concise Statement 

indicates that the flights particularised by the ACCC were offered for sale for two or 

more days after the cancellation decision; and 

(c) the Attachment 1 data with respect to paragraph 6(b) of the Concise Statement 

indicates that the details of the flights particularised by the ACCC continued to be 
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displayed on the “Manage Booking” page of consumers who had booked on those 

flights for two or more days after the cancellation decision.  

Paragraph 11 (Concise Response paragraph 13) 

14 Non-exhaustive examples of the express pre-contractual and other disclosures regarding 

Flight Times Statement from Qantas’ website are set out in Annexure 1 (see paragraph 10 of 

this letter).  

15 It is clear from the terms of paragraph 13 of the Concise Response that Qantas relies on these 

express disclosures as a basis on which it alleges the ordinary and reasonable consumers 

understood that Qantas did not guarantee flight times or its published schedule.  

16 The request in paragraph 11(b) of the Particulars Request regarding the denial that Qantas 

did not represent that any particular flight had not been cancelled is not a proper request for 

particulars. These are matters for evidence and submission.   

17 The facts, matters and circumstances which Qantas relies on for this allegation is the fact that 

it made no such representation. The statement that a particular representation was not made 

is not a pregnant negative which will involve Qantas seeking to establish an affirmative 

allegation.  

Paragraph 12 (Concise Response paragraph 17) 

18 On the same basis as just set out in relation to paragraph 11(b) of the Particulars Request, 

this is not a proper request for particulars. 

Paragraph 13 (Concise Response paragraph 22) 

19 What constitutes the relevant “service” for the purposes of ss 29 and 34 of the ACL is a 

question of law.  

20 As best Qantas can discern from the Concise Statement and the ACCC’s particulars, the 

ACCC alleges that the relevant “service” was a particular flight at a scheduled date and time.  

21 In terms of the pre-contractual statements, which expressly disclaimed the supply of that 

“service”, Qantas refers to and repeats paragraph 9 of its Concise Response and the response 

to paragraph 5 of the Particulars Request set out above. 

22 Qantas also relies on clauses 5.2 and 9.1(a) of the Conditions of Carriage. 

Paragraph 14 (Concise Statement paragraph 11) 

23 For the reasons set out above, the ACCC should not treat the absence of a denial of paragraph 

11 of the Concise Statement as an admission by Qantas. 

24 It is not for Qantas to particularise the ACCC’s allegations in paragraph 11 of the Concise 

Statement. Qantas sought, and the ACCC provided, particulars of that allegation, by way of 

your letter dated 22 September 2023.  

25 Qantas does not consider that any further particularisation of the ACCC’s allegation is required 

but if it is, it is for the ACCC to particularise it, not Qantas. 

Paragraph 15 (Concise Response paragraph 26) 

26 This is not a proper request for particulars. As you know, s 36(3) of the ACL contains two 

temporal standards: at or before the time of payment or within a reasonable time. Which 

standard applies depends on whether there was a “period specified” for the supply of the 
service at the time of accepting payment.  Qantas denies the ACCC’s allegation that there was 
a period specified for the supply of the service. That is a general denial of the ACCC’s case. 
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It is not a pregnant negative through which Qantas seeks to establish an affirmative allegation. 

The only affirmative case in this respect is the ACCC’s case that there was a period specified 
for the supply of the relevant service (which Qantas denies). 

Paragraph 16 (Concise Response paragraph 29) 

27 This is a request for evidence, rather than a request for particulars.  

28 Qantas refers to and repeats paragraph 10 of its Concise Response and the response to 

paragraph 5 of the Particulars Request set out above. Qantas offers and provides remedies 

to consumers when flights are cancelled in accordance with the terms and conditions of its 

contract with each consumer, which includes the Conditions of Carriage. This includes 

providing alternative options at the election of the consumer, including re-accommodation on 

other flights at times similar to the cancelled flight, or a refund. 

29 By way of example, and without limiting the evidence Qantas may adduce in relation to the 

remedies it offered and provided to consumers on the Cancelled Flights, Annexure 3 to this 

letter outlines the re-accommodation options offered to consumers booked on 10 flights 

identified by the ACCC1 and provided by Qantas to the ACCC on 23 June 2023 (Attachment 

B.1).2 Annexure 3 discloses: 

(a) Ticketholders on each of the flights were notified of the cancellation of their flight and 

offered a same day or next day re-accommodation option at least 50 days (or over 

seven weeks) prior to departure and up to 145 days (or over 20 weeks) prior to 

departure.  

(b) Three of the 10 flights had no ticketed passengers at the time the cancellation was 

processed. 

(c) Of the remaining seven flights, five had less than 10 ticketed passengers at the time 

the cancellation was notified and the remainder had 20 and 35 passengers 

respectively. 

 

Yours faithfully, 

 

Johnson Winter Slattery 

 

                                                                            
1 These flights are relevant Cancelled Flights insofar as they were each particularised by the ACCC with respect 
to one or both paragraphs 6(a) and 6(b) of the Concise Statement on 22 September 2023 (Attachment 1). 
2 Annexure 3 also includes an additional ticketholder that was not originally identified in Attachment B.1.  



 

 

  

  

 

 

 

 

 

  

    

 

 

 

  

   
   

  

 

 

 

 

   

 

 

                                                      

   
 

Australian Competition & Consumer Commission v Qantas Airways Limited – Federal Court of Australia Proceedings No VID685/2023

Annexure 1 to Qantas’ response to particulars date 1 December 2023, Paragraphs 6-8 (Concise Response paragraphs 3, 5, 8 and 9)

The following table lists the pre-contractual statements by which: 

a. “Qantas makes clear to ordinary and reasonable consumers that, while Qantas will do its best to get consumers where they want to be on time, it does not guarantee 

particular flight times or its flight schedules” (Concise Response paragraph 3)

b. “Qantas makes clear [both in its pre-contractual statements and contractual terms] …that, while Qantas will do its best to get consumers to where they want to be on 

time, it does not guarantee flight times or flight schedules and they do not form part of a consumer’s contract of carriage with Qantas” (Concise Response paragraph 5)

c. “Qantas states explicitly that it does not guarantee flight times or flight schedules” (Concise Response paragraph 8)

d. Qantas makes a “number of prominent and express pre-contractual statements to the effect that Qantas did not guarantee flight times or flight schedules” (Concise 

Response paragraph 9)

(Pre-Contractual Statements)

For the purposes of this table, the Relevant Period is between 21 May 2021 and 7 July 2022 as defined in paragraph 1 of the Concise Statement filed by the ACCC dated 31 

August 2023. 

These examples are non-exhaustive. Further particulars may be provided after evidence and/or discovery. 

1 Text that appears within the Booking Flow on the Qantas website is optimised for both desktop and mobile viewing. The Booking Flow within Qantas mobile applications
directs the user to a mobile-optimised version of the website.

Location of the Pre-Contractual Statement on 
webpage within the Qantas website

Text of Pre-Contractual Statement and prominence 
on webpage (bolded emphasis in original)

Date range in which Pre-
Contractual Statement text 
appeared in this form

Illustrative depiction of 
Pre-Contractual Statement 
on webpage in Annexure 2

On the “Flights” page within the booking flow on the 
Qantas website (Booking Flow, Flights Page)1

“Flight prices are per adult in Australian Dollars, based 
on payment by BPAY and POLI and include taxes, fees 
and carrier charges payable to Qantas. A fee applies for 
other payments. We will do our best to get you where 
you want to be on time, but we don’t guarantee 
flight times or schedules and they aren’t part of our 
contract with you.”

This statement appeared at the top of the “Flights” page

Prior to commencement of 
the Relevant Period to on or 
around October 2021

Figure 1.1
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Location of the Pre-Contractual Statement on 
webpage within the Qantas website

Text of Pre-Contractual Statement and prominence 
on webpage (bolded emphasis in original)

Date range in which Pre-
Contractual Statement text 
appeared in this form

Illustrative depiction of 
Pre-Contractual Statement 
on webpage in Annexure 2

Booking Flow, Flights Page “Flight prices are per adult in Australian Dollars, based 
on payment by POLI and include taxes, fees and carrier 
charges payable to Qantas. A fee applies for other 
payments. We will do our best to get you where you 
want to be on time, but we don’t guarantee flight 
times or schedules and they aren’t part of our 
contract with you.”

On the “Flights” page, as a teal coloured overlay that is 
anchored to the bottom of the browser window, in bold.

It is minimised when either:

1. the user clicks ‘close X’; or

2. the user begins interacting with the page (scrolling 
down the page, or if they click on a feature on the 
page). Upon these interactions, a 20 second time 
countdown begins, after which the statement is 
minimised.

If neither (1) or (2) occur, the statement stays in 
maximised form.

If after being minimised, the user clicks on teal coloured 
overlay (which has the label “About our prices”) to view 
the statement in full, the statement will remain in 
maximised form until the user clicks ‘close X’.

From on or around October 
2021 onwards.

Figure 1.2

Booking Flow, Flights Page “Flight prices are per adult in Australian Dollars, based 
on payment by BPAY and POLI and include taxes, fees 
and carrier charges payable to Qantas. A fee applies for 
other payments. We will do our best to get you where 
you want to be on time, but we don’t guarantee 
flight times or schedules and they aren’t part of our 
contract with you.”

This statement appears in bold under the heading 
“About our Prices”, which is accessible once a user has 
selected flights. 

Prior to the commencement 
of the Relevant Period to on 
or around 8 December 2021. 

Figure 1.3

Booking Flow, Options Page “Please accept the following before continuing Applicable during the entirety 
of the Relevant Period.

Figure 1.4
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Location of the Pre-Contractual Statement on 
webpage within the Qantas website

Text of Pre-Contractual Statement and prominence 
on webpage (bolded emphasis in original)

Date range in which Pre-
Contractual Statement text 
appeared in this form

Illustrative depiction of 
Pre-Contractual Statement 
on webpage in Annexure 2

I have read and accept the Fare Conditions above and 
the Conditions of Carriage

I acknowledge that flight times are not guaranteed and 
do not form part of my contract of carriage. Qantas may 
need to change or cancel flights or schedules – travel 
insurance is recommended.”

This was a pop up box titled “Fare Conditions”, where 
users need to click ‘accept’ before progressing with the 
booking flow.

Within the Booking Flow used for the Redemption of 
Flight Credits (known as the Credit Portal Booking 
Flow), Review Page

“Acknowledgement

I have read and accept the Fare Conditions above and 
Terms and Conditions of Carriage.

I acknowledge that flight times are not guaranteed and 
do not form part of my contract of carriage. Qantas may 
need to change or cancel flights or schedules – travel 
insurance is recommended.

I confirm that I satisfy the Independent Traveller 
requirement and I understand that if I do not I may be 
refused carriage.”

Red text appears next to a tick box within the 
acknowledgment pop up which states that “(!) You must 
read and accept the conditions before you can 
continue.” 

The user needs to confirm they have read and accept 
the conditions by ticking the tick box and clicking 
continue with the Credit Portal Booking Flow.

Applicable during the entirety 
of the Relevant Period.  

Figure 1.5

Within the “Compensation and Refunds” webpage “Delay or cancellation

We are committed to getting you to your destination on 
time, however, sometimes bad weather, natural 
disasters, technical problems, operational and other 
issues can cause flight delays and cancellations. Your 
safety is always our first priority and while we will try our 
best to provide our service in accordance with the 

Applicable during the entirety 
of the Relevant Period. 

Figure 1.6
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Location of the Pre-Contractual Statement on 
webpage within the Qantas website

Text of Pre-Contractual Statement and prominence 
on webpage (bolded emphasis in original)

Date range in which Pre-
Contractual Statement text 
appeared in this form

Illustrative depiction of 
Pre-Contractual Statement 
on webpage in Annexure 2

estimated departure and arrival time of your flight, flight 
times are not guaranteed.”

This statement appeared on the “Compensation and 
Refunds” webpage, under the ‘Delay or cancellation’ 
section.

Within the “Your rights under the Australian Consumer 
Law” webpage

“Flight delays or cancellations

We are committed to getting you to your destination on 
time, however sometimes bad weather, natural 
disasters, technical problems, operational and other 
issues can cause flight delays and cancellations. Your 
safety is always our first priority and while we will try our 
best to provide our service in accordance with the 
estimated departure and arrival time of your flight, flight 
times are not guaranteed.

We recommend that you carefully consider your travel 
requirements when booking your flight with us and allow 
extra time in your travel plans in case there are 
unexpected changes to your flight, particularly if your 
travel is to attend a scheduled event or you have 
onward travel plans with a third party service provider. 
Travel insurance is recommended.”

This statement appeared on the “Rights under the ACL” 
webpage, under the heading ‘Flight delays or 
cancellations’ section.

Applicable during the entirety 
of the Relevant Period.  

Figure 1.7



 

  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Australian Competition & Consumer Commission v Qantas Airways Limited – Federal Court of 

Australia Proceedings No VID 685/2023

Annexure 2 to Qantas’ response to particulars dated 1 December 2023, Paragraphs 6-8

(Concise Response paragraphs 3, 5, 8 and 9)

Booking flow on the Qantas website
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Annexure 3 to Qantas’ response to particulars dated 1 December 2022, Paragraph 16 (Concise Response paragraph 29) 

 

Scheduled Flight Re-accommodation offered to all passengers on cancellation of Flight 

Date, Flight Number, Arrival and 
Departure Port 

Departure 
Time 

Arrival Time Number of 
Passengers 

on Flight 

Date customers 
notified of 

Cancellation 

Date, Flight Number(s), Arrival and 
Departure Port 

Departure 
Time 

Arrival Time 

03/06/2022, QF189 CNS-AKL 8:00 14:45 1 67 days prior to 
departure 

03/06/2022, QF925 CNS-SYD 
03/06/2022, QF149 SYD-AKL 

15:25 
19:15 

18:15 
0:20 +1  

12/06/2022, QF189 CNS-AKL 8:00 14:45 0 No re-accommodation options offered as there were no passengers booked on this flight when 
cancelled.  

26/05/2022, QF1767 MCY-CBR 11:40 13:30 2 71 days prior to 
departure 

26/05/2022, QF1755 MCY-MEL 
26/05/2022, QF1520 MEL-CBR 

11:35 
14:50 

14:05 
15:55 

07/05/2022, QF1768 CBR-CNS 9:30 12:45 35 (including 1 
infant) 

52 days prior to 
departure 

07/05/2022, QF1515 CBR -MEL 
07/05/2022, QF 704  MEL-CNS 

9:35 
14:20 

10:45 
17:40 

31/07/2022, QF853 CNS-AYQ 7:25 9:45 20 (Group 
Booking, 20 
PAX) 

145 days prior to 
departure 

31/07/2022, QF1231 CNS-AYQ 

Flight number change, all other travel 
details as per original booking  

7:25 9:45 

04/06/2022, QF167 OOL-AKL 19:00 0:10 +1 1 100 days prior to 
departure 

04/06/2022, QF597 OOL-SYD 

04/06/2022, QF149 SYD-AKL 

15:55 

19:15 

17:25 

0:20 +1  

31/07/2022, QF2558 BNE-TMW1 18:00 19:10 7 (including 1 
infant) 

61 days prior to 
departure 

31/07/2022, QF527 BNE-SYD 
31/07/2022, QF2006 SYD-TMW 

12:10 
15:25 

13:45 
16:30 

09/05/2022, QF1765 OOL-CBR 15:40 17:252 6 54 days prior to 
departure 

09/05/2022, QF597 OOL-SYD 
09/05/2022, QF1509 SYD-CBR 

15:55 
18:35 

17:25 
19:30 

12/05/2022, QF57 BNE-POM 9:25 12:35 0 No re-accommodation options offered as there were no passengers booked on this flight when 
cancelled. 

18/07/2022, QF1844 PER-ONS 5:25 7:25 0 No re-accommodation options offered as there were no passengers booked on this flight when 
cancelled. 

 

                                                      
1 This flight was also the subject of a time change prior to cancellation, where it was re-timed to Depart/Arrive at 10:45/11:55 (rather than 18:00/19:10). 
2 Qantas confirms that Attachment B provided to the ACCC on 23 June 2023 incorrectly cites the arrival time for QF1765 as 19:25, rather than 17:25. 
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